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FLORIDA POWER’S RESPONSE TO AMENDED PETITION 
FOR DETERMINATION THAT THE COMMISSION’S BID RULE 

DOES NOT APPLY TO CALPINE OR FOR A WAIVER OF THAT RULE 

Florida Power Corporation (“FPC”) responds to Calpine’s Amended Petition for a 

determination that Commission Rule 25-22.082, Fla. Admin. Code (“Bid Rule”) does not apply 

to Calpine or, altematively, for a waiver of that rule by urging the Commission to dismiss 

Calpine’s Amended Petition and’its related need proceeding, 

In its Amended Petition, Calpine stands the law on its head. Under existing law, load 

serving retail utilities like FPC can file a petition for a determination of need under Section 

403.5 19 to get authorization to build electrical power plants (either their own or somebody 

else’s) that those utilities need to satisfy specific, identified retail needs. When such a utility 

files a need case, the utility must demonstrate that it has selected the most cost-effective 

alternative available to meet its needs. Toward this end, this Commission adopted the Bid Rule 

to provide a procedure that retail, investor-owned utilities must follow in order to show to the 

Commission that they have sought and pursued possible market options that might be more cost- 

effective than the utility’s self-build altemative. Thus, the Bid Rule provides that “Prior to filing 

,F? _ _  .~.-. a petition for determination of need for an electrical power plant uursuant to Section 403.5 19. 

l!y!i. t-iaK:n 
:<‘;,A Florida Statutes, each investor-owned electric utility shall evaluate supply-side altematives to its 
; ; A  
:CH x, next planned generating unit by issuing a Request for Proposals (RFP).” Rule 25-22.082 (2) 

‘AI (emphasis added). 
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In short, the Bid Rule presupposes that the utilities to which it applies are appropriately 

authorized under state law to file a need petition. The reason why Calpine has gotten the 

Commission into a legal and regulatory conundrum about how to apply the Bid Rule to Calpine’s 

need case is because Calpine has no standing to file a need petition. Ruling favorably on 

Calpine’s Amended Petition would amount to succumbing to Calpine’s “Alice in Wonderland” 

premise. We submit that the proper response to Calpine’s Amended Petition is to dismiss 

Calpine’s need case as jurisdictionally flawed and at the same time to dismiss Calpine’s 

Amended Petition either as moot or also as jurisdictionally flawed. 

Whether the Bid Rule applies to Seminole is presently irrelevant because Seminole has 

not petitioned for a determination of need. If and when Seminole does petition for a 

determination of need, the Commission can then determine whether the Bid Rule applies to 

Seminole. 

Respectfully submitted, 

JAMES A. McGEE 
Senior Counsel 
FLORIDA POWER CORPORATION 
P.O. Box 14042 
St. Petersburg, Florida 33733 
Telephone: (727) 820-5184 
Facsimile: (727) 820-5519 Post Office Box 2861 

orida Bar No. 622575 
Jill H. Bowman 
Florida Bar No. OS7304 
CARLTON, FIELDS, WARD, 

EMMANUEL, SMITH & CUTLER 

St. Petersburg, FL 33731 
Telephone: (727) 821-7000 
Telecopier: (727) 822-3768 
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Robert W. Pass 
Florida Bar No. 183169 
CARLTON, FIELDS, WARD, 

P.O. Drawer 190 
Tallahassee, FL 32302-0190 
Telephone: (850) 224-1585 
Facsimile: (850) 222-0398 

EMMANUEL, SMITH & CUTLER, P.A. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been h i s h e d  by 
Fax and U.S. Mail to Robert Scheffel Wright as counsel for Calpine Construction Finance 
Company, L.P. and other counsel 
parties of record this /D rx day o 

ed by ** and via U.S. Mail to all other 

PARTlES OF RECORD: 

Robert V. Elias, Esq. ** 
Division of Legal Services 
Florida Public Service Commission 
Gunter Building 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-0850 
Telephone: (850) 413-6189 
Fax: 

Robert Scheffel Wright, Esq. ** 
John LaVia, 111 
Landers & Parson, P.A. 
310 West College Avenue 
Tallahassee, FL 32301 
Telephone: (850) 681-0311 

Attomeys for Calpine Construction Finance 
Company, L.P. 

Fax: (850) 224-5595 

Calpine Construction Finance Company, L.P. 
Alycia Lyons Goody 
The Pilot House 
2"d Floor, Lewis Wharf 
Boston, MA 021 10 

Jon C. Moyle, Jr., Esq. ** 
Moyle, Flanigan, Katz, Kolins, et al. 
The Perkins House 
118 N. Gadsden Street 
Tallahassee, FL 32301 
Phone: (850) 681-8788 
Fax: (850) 681-8788 

(Represented by Landers & Parson, P.A.) 
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Matthew M. Childs, Esq. ** 
Charles A. Guyton, Esq. 
Steel Hector & Davis LLP 
215 South Monroe Street, Ste. 601 
Tallahassee, FL 32301 
Attomeys for Florida Power & Light 

Phone: (850) 222-2300 
Fax: (850) 222-7510 

Debra Swim, Esq. 
Legal Environmental Assistance Foundation, 
Inc. ("LEAF ") 
11 14 Thomasville Road, Suite E 
Tallahassee, FL 32303 
Phone: (850) 681-2591 
Fax: (850) 224-1275 

Paul Darst 
Department of Community Affairs 
Strategic Planning 
2740 Centerview Drive 
Tallahassee, FL 32399-2100 
Telephone: (850) 488-8466 
Fax: (850) 921-0781 

Company) 

William G. Walker, 111 
Vice President, Regulatory Affairs 
Florida Power & Light Company 
9250 West Flagler Street 
Miami, F133 174 
Phone: (305) 552-4327 
Fax: (305) 552-3660 

Scott A. Goorland, Esq. 
Department of Environmental Regulation 
2600 Blairstone Road 
Tallahassee, FL 32399-2400 
Phone: (850) 487-0472 
Fax: 
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