
M E M O R A N D U M  

December 13, 2000 

TO : DIVISION OF RECORDS AND REPORTING 

FROM : DIVISION OF WATER AND 

R E :  DOCKET NO. 490817-WS; APPLICATION BY FLORIDA WATER SERVICES 
CORPORATION FOR EXPANSION OF WATER AND WASTEWATER 
TERRTTORY IN NASSAU COUNTY, FLORIDA. 

Enclosed please find a letter dated December 6 ,  2000 from Mr. E. Clinch Kavanaugh, 
with Jacobs & Associates, who represent the developer, which should be placed in the Docket 
File. 
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OF COUNSEL 

E. CLINCH KAVANAUGH 

JACOBS & ASSOCIATES, 
ATTORNEYS AT LAW 

401 CENTRE STREET 
THE HISTORIC POST OFFICE BUILDING 

SECOND FLOOR 

Famumnu BUOE. FLORIDA 39084 

TELEPHONE(904)  261-3893 
FAX NO. (904) 2 6 1 - 7 8 7 9  

December 6,2000 
VIA FAX 850/413-6991 

Billie Messer 
Florida Public Service Commission 
Division of Regulatory Oversight 
2550 East Shumard Oak Blvd. 
Tallahassee, FL 32399-0850 

Re: Crane Island 

P. A. 

IkfA”@ ADnBmsa 
POST OFFICE BOX I I IO  

FERNANDINA BEACH. F L 3 2 0 3 5 - I  I IO  

RECEIVED 

Dear Billie: 

With this fax is a copy of the letter that I faxed to Charles Gauthier late yesterday aftemooa 
By letter, I am sending you a copy of our Fourth Amended Complaint against the City of Fernandina 
Beach. After you have reviewed the Complaint, I would be most appreciative if you would fonvard 
the same to Patti Christensen for review. If you or any one in legal have any questions, please 
contact me at your earliest convenience. 

As I told you on the telephone yesterday, Richard Owen at the FAA office in Orlando has 
admitted to Buddy and me that there is no rule prohibiting the location of the access road along the 
marsh as proposed by our client. It is on& his opinion that there should not be a road at that 
location. There is, no such thing in this country as law by notion. If, in fact the location of the road 
had violated a rule it should have been disclosed at the public hearing on the ALP. If the City had 
any objections concerning the utility service to Crane Island it should have intervened in this matter 
claiming that they were an interested party. Since they did not, I have no reason to believe that they 
have any objections to the proposed utility service route. 

Thanle .p  fm youx consideration in this matter. 

with -sics, I remain, 

1 .  

i 
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Ywember 30. 2000 

Charles Gauthie:. .UCP 
State of Flonda 
Department of Community .Affairs 
Division of Resource Planning and Manu=,, U-nent 
Bureau of Siate Planning 
2 5 5 5  Shumard Oak Boulevard 
Tallahassee. Florida 32399-1 100 

Re: Crane Island 

Dear Charlie : 

On behalfofour client. Vince Graham, Buddy and I would like to thank you. Paul and Shaw 
in taking the time to come to Amelia Island to learn more about Crane Island and its proposed 
deve I o pment . 

Charles, I have reviewed your inremal memorandums which you kindly gave to me n h e n  
you were in Femandina. It appears thar The Department of Community Affairs has three major 
concerns. which I: will discuss below. 

The first is the "360 room inn" referred in the Scptember Z 1,2000 memorandum to you kom 
Paul Bars?. There is no 360 room inn in the plan for Crane Island. There is. however. a 30 10 36 
room bed and breakfast or inn referred to in the rnirial proposal. Thus, there is no DEU review ISSUZ. 

The second, and perhaps the mosi troubling issue. has been the DCX's continued (at least 
up to now) insistence that Crane Istand should be classified as a wetland on the Xassau County 
FLLM. I betieve. by the end of the day an Wednesday. vie all agreed that Crane Island is not 
junsdicrional wedands. and never has been. Xassau County has been we11 aware ofrhis for same 
time. and it ws for this reason they are in the process of reclassifying Crane Island 3s meaium 
density on the FLbN in accordance w l h  Flonda Statures 163.3 1(6)(b).F. .X. 952'-1!03( 1 2 3 ,  
373.013(22) FS. 373.121 1 FS and objecnve 1 d9.03 ofthe Nassau County Comprehensive P ! m .  
( See also E m m " m a l  Codi t lon of' Flo i - ih ,  Iirc. I; Bvmtm-d Coim??. 586 So3d, 12: 1 Zm 1'' DC-4. 
1991.1 



Charles Gauther. X C P  
Yovember 20.2000 
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AI1 of the remarks and classifications concerning Crane Island in the Nassau County 
Comprehensive Plan and FLLM Map were erroneously predicated on the assumption that Crane 
Island was a wetland. w h c h ,  we all now agree. is not comect. I t  is. 3 contiguous part of  . h s l i a  
Island that is hish forested uplands. A 1  ofthe available ewdence conrims that Crane Island is no[. 
or mer has been in recorded history. anything but uplands. Again. all of the !ssues arising OUI ol‘ 
Crane Island and the Nassau C o u n p  Comp Plan and its classificmon on the future iand use map 
stem from this misconception. 

The thxd major issue raised in your letter of September 1 1,2000 to Patty Daniels at the PSC 
was that Crane Isiand was “wholly within the coastal high hazard area. and. pursuant to coastal 
management element objective 5.07 in the Nassau County Comprehensive Plan.“ .. As E pointed out 
to you, all of Amelia Island, including Crane Island. is wholly within the h g h  hazard are3. To single 
out Crane Island and ignore the rest of Amelia Island would be. on its face, an act by the DCA that 
would be both arbitrary and capricious as well as violative of the equal protection ctause of the 
Gnited States and Florida Constitution. 

From our Conversation on Wednesday, it became apparent to me that there had been some 
misrepresentations by thrd parries claiming that Crane Island is somehow environmentally sensitive 
lands. at least, more so than other waterfront property in Florida. Again. all the evidence shows thar 
just the opposite is true. Furthermore, because of the multiple runways ac Femandina Beach 
Municipal Airport there are not bird rookeries or wildlife on this parcel of Iand. On October Wh, 
Crane Island was shown to representatives of various state agencies in connection with the State’s 
CARL program. While they agreed that “it was a pretty piece or property” it did nor meet rhe State’s 
cr i [ena for being considered for acquisition by the State under this progam. 

Finally, I believe. you mentioned some concerns about the deveiopment ofcrane Island and 
the proposed expansion of the Femandina Beach Municipal Airport. T h s  expansion project was 
approved by the Femandina Beach City Commission notwithstanding multiple vioiarions of the 
Florida Sunshine Statute. I am providing to Shaw, along with a copy of this letter, a copy of the 
complaint which we have filed against the City of Fernandina. As to Sunshine violations, I would 
direct his attention to Count V. These violations, as set forth in the Compiaint, render the City’s 
.4irport Layout Plan nul1 and void, which is to say. i t  is as though it  never occurred. See Corm~t u j  
Palm Beach vi Gradison. 296 So2d 473(FIa 1974,  cert denied, 307 SoZnd 448 ( Fla 19745): Blrzck7b-d 
v. School Boarhczf6range Carrnrv. 375 Sold 575 (Fla jrh DCA 1979) and TS7 Sotirliecrst. h c .  11 
R o ~ d s .  555 SoZd 309 (Fla 1” DCA 1991). 

Ironically. if the City ofFernandina Be3ch had not violated the Sunshine Statute. and. if the 
public heanngs hlly disclosed any facts that the ;ICC;=SS road or the runway csrensron would have 
prohibited the development of Crane Island, the City of Femandina Beach woutd have then been 
govemed by -4rticIe WII ofthe Treaty ofAmity Settlement and Limits. zxecuteti benveen the United 



Charies Gauther. X C ?  
November 30,2000 
Page 3 

States O C  America ana His Catholic Majesty. The King of Spain. As you know. kom our mes ing  
on Wednesday. the Kins of Spain ?anted Crane Island to a one Antonio . ud rew.  This g a m  was 
subsequenrly ratified by the East Flonda Land Commission. That grant restricted the Royal 
Sovereign from condemning thar land except for fortifications or public prorects. Funhermore. I f  

that parcel of Iand was to be needed for either ofthose h V 0  uses. the sovereign a[ the electron o h h e  
land owner, would eirher be compensated at the appraised value of the property or would be 
provided with another parcel of the same like and kmd as acceptable by the owner. Under .k-ticle 
VI11 of the Treaty the United States confinned the grant “to the same exrenr that the same grants 
would be valid tf the Temtones had remained under the dominion of His Catholic Majesty.’. In 
other words, the Cnited States as the Sovereign stepped into the shoes ofthe ffing of Spain. When 
Flonda was granted its statehood under the “Equal Footing Doctrine”. it then assumed the position 
of sovereign. If the DCA wants to limit development on Crane Island as a result of the airport 
sxpansion they would be governed by the terms of the grant and The Treaty of .Amity SI=t t lm“ and 
Limits. Treaty law, 3s Shaw will tell you, is paramount and preempts all other law. If you have any 
question about this. I would suggest you contact Joe Knetsch, PkD., at the Bureau of Surveyand 
Mappins, Division of State Lands of the State of Florida in Tallahassee. 

Charlie. if you. or Paul or Shaw have any questions about any of the foregoing please do not 
hesitate to contact me. It is our hope. that we c m  resoive these issues without a hearing before the 
Public Service Commission on these issues. Thank you for your consideration and, again, thank you 
for taking the time to come to Femandina to meet with us and the various other agencies concerning 
these issues. ! J 

ECK/”os 

Enclosures 
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IN THE CIRCUIT COURT, FOURTH 
JUDICIAL CIRCUIT, IN AND FOR 
NASSAU COUNTY, FLORIDA. 

CASE NO.: 00-14-CA 

DIVTSION: B 

LYNWOOD G. WILLIS and JAYE T. 
WILLIS, his wife; ROBERT H. STILL, JR. 
and MICHAEL D. ABNEY as Co-Trustees 
of that Trust created and executed under 
date of December 31,1992 for the benefit of 
children of Lynwood G. Willis and Jane T. 
Willis; VINCENT G. GRAHAM; DUDASH 
INVESTMENTS, L.L.C., a South Carolina 
Limited Liability Company and PIEDMONT 
SQUARE, L.L.C., a Virginia Limited Liability 
Company, 

Plain tiffs, 
vs . 
CITY OF FERNANDINA BEACH, a body 
corporate and politic, 

Defendant. 
I 

FOURTH AMENDED COMPLAINT 

Comes now the above-styled Plaintiffs LYNWOOD G. WILLIS and JANE T. WILLIS, 

his wife; ROBERT H. STILL, JR. and MICHAEL D. ABNEY as Co-Trustees of that Trust 

created and executed under date of December 31,1992 for the benefit of children of Lynwood 

C. Willis and Jkme T. Willis; VINCENT G. GRAHAM; DUDASH INVESTMENTS, L.L.C., 

a South Carolina Limited Liability Company and PIEDMONT SQUARE, L.L.C., a Virginia 

Limited Liability Company, and allege: 



COUNT I 

STATUTORY WAY OF NECESSITY 

1. This is an action brought pursuant to Section 704.01(2) and 704.04, Florida Statutes 

for a statutory way of necessity against the Defendant, CITY OF FERNhYDINA 

BEACH. 

-. 3 Plaintiffs are the owners of a portion of that certain tract of land known as Crane 

Island (sometimes referred to as “Craney Island”) which is a contiguous part of 

Amelia Island and has a coterminous boundary with the City of Fernandina Beach 

at its municipal airport. A survey of the portion of Crane Island owned by the 

Plaintiffs and its conterminous boundary to the CITY is attached hereto as Exhibit 

“A” and made a part hereof. 

Plaintiffs also own a fifteen ( 15) foot road which runs from Crane Island “across the 

marsh and thence in a northeasterly direction to the neighborhood road leading to the 

public road all lying and being in the south half of the north half of Lot Three (3), 

Section (6) ,  Townshp Two (2) North, Range Twenty-eight (28)”. This road runs 

from Crane Island across the northeast corner of the airport and terminates at the end 

of Bailey Road. 

On January 4,2000, the Defendant CITY of Femandina Beach, by and through its 

City- Commission, found in Resolution 2000-06 (Revised 01-04-00) that the 

Plaintiffs own said road and that it is “not sufficient nor adequate to provide access 

3. 

3. 

to Crane Island for the purposes of residential development, in as much as Nassau 

County requires a minimum access of sixty (60’) feet”. (A copy of said resolution 

2 



is attached hereto marked as Exhbit ‘73’’ and made a part hereof; see paragraph e on 

page 4 and paragraph d on page 1 .) 

Defendant CITY is the owner of a parcel of land over which the Plaintiffs are 

entitled to a sixty (60’) foot easement for ingress and egress to their property pursuant 

to Section 704.01(2) and 704.04, Florida Statutes. 

Plaintiffs are entitled to a statutory way of necessity on the following grounds: 

5 .  

6. 

The Plaintiffs’ land is hemmed in or shut off by lands, fencing or other 

improvements ofthe Defendant, such that no other practicable roure of egress 

or ingress is available to the nearest public or private road; 

No common law implied easement exists between the Plaintiff and CITY as 

there is no unity of title between dominant tenant, Crane Island and the 

subservient tenant, CITY; 

Crane Island lies outside of the municipal limits of the City of Fernandina 

Beach; 

The Plaintiffs wish to develop this land for dwellings with ancillary amenities 

thereto. 

7 .  During the years of 2987-1988, the City of Fernandina Beach negotiated an 

Annexation Agreement between the Defendant CITY and the previous owners of 

Crane Island. Paragraph 12 of said Agreement provides for an access road across the 

noeheast corner of the airport to Crane Island. 

On January 19, 1988, the Defendant CITY passed Ordinance 781 authorizing the 

mayor of the City of Femandina Beach to execute said Annexation Agreement on 

behalf of the city. 

8. 

3 



9. 

10. 

11. 

However, the Annexation Agreement was never executed by the Defendant CITY 

or the previous owners of Crane Island because of a cloud of title on the northeast 

part of Crane Island. A copy of said Ordinance and Annexation Agreement is 

attached hereto and made a part hereof as E f i b i t  “C”. 

Plaintiffs’, the owners of Crane Island, requested in writing access to Crane Island 

across the Defendant’s land on May 17, 1999 and again on November 9. 1999, 

copies of said letters which are attached as Composite Exhbit “D” and made a part 

hereof. 

From May 17, 1999 to November 9, 1999, the Plaintiffs, in order to determine the 

nearest practical route and after considering the use of said lands “and, so that the 

easement would only be used in an orderly and proper manner” diligently consulted 

with the following entities: 

The City Manager for the City of Femandina Beach, Fred Hayes; 

The Manager of the City of Fernandina Beach Municipal Airport, Jim B. 

Higginbotham; 

The Director of Public Works in the City of Fernandha Beach and Airport 

manager, Jim B. Higginbotham. The Director of Parks and Recreation for the 

City of Femandina Beach, Tommy Purvis; 

Amelia Island Youth Soccer Assoc.; 

County Engineer for Nassau County, Jack D’ Amato; 

The Prograrn Manager for Femandina Beach Municipal Airport, Andrew 

Holesko, with Passer0 Associates, LLC; 

The Traffic Concurrence Coordinator for Nassau County, William L. Taylor; 

a 



h.) General Manager of Florida Public Utilities, Patrick Foster: 

i.) The Airport Advisory Commission for the City of Fernandha Beach. 

12. All of the foregoing public officials, representatives and individuals recommended 

that the proposed location of the ingress and egress for the easement for the road to 

Crane Island conform to the route as set forth in the survey and Iegal description, 

copies of which are attached hereto as Composite Exhibit ‘‘E‘’ and made a part hereof 

and that the width of the easement be no greater than sixty (60’) feet. 

13. On or about December 29, 1999 Wesley R. Poole, in a memorandum to the City 

Commission concerning the request by Plaintiffs for the easement pursuant to Florida 

Statute 704.01(2) opined as follows : 

a) No cornrnon Iaw implied easement exists. A c o m o n  law implied easement 
exists when the dominant tenement and subservient tenement both derive 
from a common source of ownership, or “unity of title.” My review of the 
various deeds in the Crane Island chain of title, as provided by LMessrs. 
Jacobs and Kavanaugh, as well as the opinion of title rendered by Bymie 
Fishler, Esquire in 1943 (emphasis supplied), on the airport property, 
disclosed no unity of titfe to the two properties. Thus, it appears that this 
element is met; 

b.) The property lies outside any municipality. There appears to be no question 
but that Crane Island lies outside the municipal limits of the City of 
Femandina Beach. Thus, it appears that this element is met; 

c.) The property is to be used for dweIling, agricultural, timber or stock raising 
purposes. The proposed principal use, as stated by Mr. Jacobs and his client, 
Mr. Vincent Graham, is residential (dwellings); however, the plans, as 1 
understand then to be, also include a marina and public promenade. In 

. addition, the City has received a request from Florida Inland Navigational 
District (FIND) for access to Crane Island for its use as dredge spoil site. 
Thus, it appears that this element is met, but only as long as the use of the 
property is limited to “dwellings.?’ However, if and when the easement is 
estabIished for “dwelling purposes” for Mr. Jacobs’ client, it seems natural 
to assume that the City will be asked, again, to grant the same easement to 
FIND, and would have a difficult time denying use of the same access to 

- --- 
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F W ,  especially if the general public is going to have access to Crane Island; 

d.) The land is hemmed in or shut off by lands, fencing or other improvements 
of the City, such that no other practicable route of egress or ingress is 
available to the nearest public or private road. This element is, perhaps, the 
most difficult to address, given the fluid nature of the property lines 
separating Crane Island &om Amelia Island. In simple terms, to establish a 
right to a statutory way of necessity, it is necessary that the claimant’s lands 
be “hemmed in by the lands” of other persons; (See, Faison v. Smith, 510 
So2d 928 (Fla. 5th DCA 1987) Unfortunately, there is a dearth of cases 
interpreting this element, in the case or separation of two land parcels by a 
tidal flow. The one case that comes closest to the facts in this case comes 
from our own First District Court of Appeal, Keene v. Jackson, 732 So.2d 
1 138 (Fla. 1st DCA 1999). In Keene, a portion of the plaintiffs land formed 
a peninsula in Ocheesee Pond and was not accessible (by land) except by 
crossing the defendant’s lands. Although this case involved a common law, 
rather than statutory way of necessity, its significance lies in the court’s 
determination that access by water is not reasonable access, for the purposes 
of determining entitlement to a way of necessity. Thus, if the only land 
based access to Crane Island is across the City airport propertv, then 
this case could be used by the applicant herein to argue that it meets the 
statutory test of being “shut in or hemmed in” by the lands of the City. 
Thus, the one case that seems close to the facts herein, seems to support 
the position of the Crane Island property owners. (Emphasis supplied.) 

Secondly, the respective surveys of the Crane Island property and the airport 
property do not show a coteminous boundary between the two. T h s  is not 
surprising, nor conclusive, however, given the very fact that there are marsh 
lands, with fluctuating lines, separating the two parcels, as mentioned above. 
Nevertheless, given the strong public policy for providing access where no 
other practicable access is available, it is, in my opinion that the Courts 
would tend to decide this question in favor of the owner seeking to 
establish the easement (Crane Island), and against the servient owner 
(the City). 

Thus, although there are certainly arguments that could be advanced by the 
City against the claim for a statutory easement, it is my considered opinion 
that, after all is said and done, the law favors the imposition of the same, 
and would, more likely than not, grant the same (emphasis supplied). A 
copy of said memorandum is attached hereto as Exhibit “F” and made a part 
hereof. 

__-I. 

i4. Included with said above referenced memorandum was Proposed Resolution 2006 

for the City Commissions’s consideration. Said resolution prepared by the City 
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Attorney stated; 

1. The lands of Crane Island are arguably, and for practical purposes, shut in or 
hemmed in from vehicular access by the lands of the Fernandina Beach 
municipal airport; 

2. That no unity of title exists between the airport lands and those of Crane 
Island, and thus, there is no cornmon taw implied easement to Crane Island; 

3. That Crane Island lies outside the municipal limits of Fernandina Beach and 

4. ’That, although there appears of record a fifteen foot (1 5’) roadway across the 
airport property to Crane Island, that such is not sufficient nor adequate to 
provide access to Crane Island for the purposes of residential development, 
in as much, as Nassau County requires a minimum access width of 60 feet 
(60’); a copy of said proposed resolution is attached as Exhibit “G” and made 
a part hereof. 

15. No other route was proposed by any government entity, department head. 

organization, utility company or individual other than by the City Attorney, in his 

memorandum to the City Commission of the City of Fernandina Beach (Exhibit “F”), 

which he subsequently amended by Resolution 2000-06 (Revised 0 Z -04-O0), 

(Previously marked as Exhibit “B”). 

16. The Plaintiffs have consented to the route and width of the statutory easement and 

have offered to compensate Defendant CITY for the easement as required by 

Section 704.04(2), Florida Statutes and have notified Defendant CITY both verbally 

and in writing. Copies of said written offer are attached hereto and marked as 

Composite Exhibit “H” and made a part hereof. 

bFesponse to Plaintiffs request for statutory way of necessity, the Defendant CITY, 1 7. 

on January 4, 2000 at the regular meeting of the City Commission of Femandina 

Beach, passed Resolution 2000-06 (Revised 0 Z -04-00) (Previousty marked as Exhibit 

“B”), and thereby refused to grant the Plaintiffs an easement mandated by Section 

7 



704.01(2), notwithstanding that Defendant CITY had found that the Plaintiffs 

satisfied the four necessary elements ( under Florida Statutes 704.0(2) for the 

establishment of a right of way by necessity and were thus legally entitled to 

such an easement (emphasis supplied). 

Immediately thereafter, the Defendant CITY passed Resolution 99-8 1 opposing any 

development on Crane Island (emphasis supplied), a copy of which is attached 

hereto as Exhibit “I” and made a part hereof. 

Defendant CITY’S above described action in refusing to comply with Section 

704.01(2), Florida Statutes was unreasonable and therefore the Plaintiffs are entitled 

to attorney fees pursuant to Section 704.04, Florida Statutes. 

1 8. 

19. 

WHEREFORE, the Plaintiffs demand a judgment against Defendant for: 

A. An easement sixty (60’) foot wide from the end of Bailey Road to Crane Island 

following the route as set forth on Composite Exhibit “E”; 

The Plaintiffs’ owners or tenants of Crane Island, or anyone in their behalf to 

lawfully use and maintain an easement for persons, vehicles, stock, franchised cable 

television service, and any utility service, including but not limited to water, 

wastewater, reclaimed water, natural gas, electric and telephone service under 

through and upon the lands along the said described route as set for in Composite 

Exhibit “E” of this Complaint; 

TEtgd&ation of said easement to be perpetual; 

A determination of the amount of compensation to be paid to the Defendant for said 

easement as requested by the Plaintiffs with a credit for the value of the fifteen (1  5’ )  

foot road which would be conveyed to the Defendant CITY; 

B. 

C. 

D. 
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E. Compensatory damages, and; 

F. That the Plaintiffs, pursuant to Section 704.04, Florida Statutes? be awarded attorney 

fees and costs for the Defendant’s unreasonable refusal to comply with the provision 

of Section 704.01(2), Florida Statutes. 
\ 

COUNT rI 

DECLAFLATORY JUDGMENT 

20. This is an action for a Declaratory Judgment and Supplemental Relief against the 

Defendant, CITY OF FERNANDINA BEACH (“CITY”). 

Plaintiffs reallege paragraphs 2 through 19 as is fully set forth herein. 

Plaintiffs are in doubt about Plaintiffs rights under Section 704.01(2) and 704.04, 

Florida Statutes and seek Declaratory Judgment pursuant to Chapter 86? Florida 

Statutes. 

2 1. 

22. 

WHEREFORE, Plaintiffs demand a Judgment declaring Plaintiffs’ rights as to: 

A. An easement sixty (60’) foot wide from the end of Bailey Road to Crane Island 

following the route as set forth on Composite Exhrbit “E”; 

The Plaintiffs, owners or tenants of Crane Island, or anyone in their behalf to 

Iawhlly use and maintain an easement for persons, vehicles, stock, franchised cable 

television service, and any utility service, including but not limited to water, 

B. 

wastewater, reclaimed water, natural gas, electric and telephone service under 

th0ugh and upon the Iands dong the said described route as set for in Composite 

Exhibit “E” of this Complaint; 

The duration of said easement; 

A determination of the amount of compensation to be paid to the Defendant for said 

C. 

D. 
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easement with a credit for the value of the fifteen (1 5’) foot road which Plaintiffs 

would convey to the Defendant CITY, and; 

That the Plaintiffs pursuant to Section 704.04, Florida Statutes, be awarded attorney 

fees and costs for the Defendant’s unreasonable refusal to comply with the provision 

of Section 704.01 (2), Florida Statutes. 

E. 

COUNT III 

INVERSE CONDEMNATION 

33. This is an action by the Plaintiffs for inverse condemnation against the Defendant, 

CITY OF FERNANDINA BEACH. 

Plaintiffs reallege paragraphs 2 through 19 as if fully set forth herein. 

Defendant CITY has a power of Eminent Domain pursuant to Florida Statute 

166.401 and F.S. 166.41 1. 

During the end of the month of April and the beginning of March 2000, the Plaintiffs 

attempted to resurvey and stake their fifteen (1 5 ’ )  foot road which runs from the end 

of Bailey Road to Crane Island. The City, by and through its agents, repeatedly 

threatened and forced the surveyors to cease all surveying work on said road. 

Thereafter, on March 7th and 8th. 2000, an attorney for the Plaintiffs notified Wesley 

R. Poole, Esquire, Attorney for Defendant CITY, in writing that the Plaintiffs 

intended on using the fifteen (15’) foot road and surveying the same. Copies of said 

24. 

25. 

26. 

I 

27. 

. k#ers*are attached hereto marked Composite Exhbit “J” and made a part hereof. 

28. On March 9Ih, 2000, Defendant CITY proceeded to file a Motion for Temporary 

Injunction against the Plaintiffs in the above styled case in order to prohibit them 

from surveying and using their road. A copy of said Motion for Temporary 

10 



Injunction is attached hereto marked Exhibit “K’ and made a part hereof. 

The gravamen of said motion was that the Defendant CITY had suddenly acquired 

the fifteen (15’) foot road by adverse possession under color oftitle, notwithstanding: 

a,) The Defendant CITY’S Attomey’s memorandum to the Defendant CITY 

of December 29, 1999 (Exhibit “F”); 

The title opinion rendered therein by Mr. Poole citing the former City 

Attorney Herbert Fishler’s title opinion recorded on June 23, 7943, who 

opined that the heirs of John Brcadbent, predecessors of interest of the 

present ownership of Crane Island, owned the fifteen (15’) foot road (See 

Composite Exhibit “C” (Closing File of Herbert W. Fishler) attached to 

Plaintiffs Third Amended Complaint made a part hereof pursuant to 

F.R.C.P. l.l3O(b), and in particular the said title opinion attached hereto and 

marked as Exhibit “L”.) and; 

29. 

b.) 

c.) Resolution 2000-06 (Revised 0 1 -04-00), Paragraph d wherein the 

Defendant CITY found: 

“that although there appears a record of a fifteen foot roadway across 

the airport property of Crane Island, that such is not sufficient nor 

adequate to provide access to Crane Island for the purposes of 

residential development, inasmuch as Nassau County requires a 

-_  minimum access width of 60 feet (60’).” 

and the Defendant CITY resolved in paragraph e of the above referenced 

Resolution: 

“That all of the owners of all of Crane Island shall Quit-Claim and 
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release unto the City any right, title and interest or claim it may have 

in and to that certain 15 foot roadway as created or conveyed to John 

Broadbent by instrument dated February 12, 2887, and recorded in 

Deed Book U, page 425, of the public records of Nassau County, 

FIorida.” (Previously marked as Exhibit “B”J 

30. Defendant CITY’S claim for adverse possession under color of title is predicated 

upon a “wild” deed which was taken by the CITY from Edith E. Chadwick Flood 

and her husband, James Flood in bad faith on June 30, 1943. A copy of said “wild” 

deed is attached hereto as Exhibit “M” and made a part hereof. 

The “wild” deed was taken in bad faith because on June 30, 1943, the City knew that 

the Flood deed was invalid based upon the June 23, 1943 title opinion rendered by 

then City Attorney Herbert W. Fishler wherein he stated the following: 

3 1. 

“The title to that part of the S1/2 of the NU2 of said Lot 3 described as a 

“road 15 feet wide for a neighborhood road commencing at the road from 

Craney Island across the marsh thence in a northeasterly direction to the 

neighborhood road leading to the public road” is apparently vested in John 

W. Broadbent.” (Exhbit “L”.) 

32. The Flood “wild” deed taken by the Defendant CITY on June 30, 1943 

encompassed the fifteen (15’) foot road and did not except the same. 

&&her proof that the Defendant CITY had knowledge that above referenced 

deed was invalid, a “closing checklist” had been prepared by Fishler and was 

attached to said closing file. Every instrument enumerated in the memorandum was 

“checked off’ by the Defendant City Attorney Fishler except for item ten (10) 

33. 
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“Preparing Quit-Claim Deed fi-om the heirs of John W. Broadbent to the City of 

Femandina. (See Composite Exhibit “C” (Closing File of Herbert W. Fishler) 

attached to Plaintiffs Third Amended Complaint made a part hereof pursuant to 

F.R.C.P. 1.130(b), and in particular the attached “checklist” attached hereto and 

marked as Exhibit ‘W’ and made a part hereof.) 

Notwithstanding the title opinions which Mr. Fishler and Mr. Pooie had provided 

the City of Femandina, the Defendant CITY, by and through its attorney, Wesley 

R. Poole, filed, a Motion for a Temporary Injunction claiming ownership of the 

fifteen (1 5’) foot road predicated on a deed which the City of Femandina kirowingly 

accepted in bad faith from Edith Chadwick Flood and her husband James D. Flood 

on June 30, 1943, a copy of said Motion for Temporary Injunction is attached hereto 

marked as E h b i t  “K” and made a part hereof. 

On June 29, 2000, an order for temporary injunction was entered prohibiting 

Plaintiffs from use of the fifteen (15’) foot road but allowed the surveyors to 

complete the re-surveying and staking of said road which was completed on the Juiy 

34. 

35.  

sth of 2000. 

36. Defendant CITY continues to deny Plaintiffs access to the fifteen (1 5 ’ )  foot road to 

Crane Island. 

As a result of the Defendant CITY’S actions, as set forth in Count I and Count 11 of 

this- complaint, the Defendant CITY has, unlawfully appropriated both the 

Plaintiffs’ fifteen (1 5”) foot road running from the end of Bailey Road to Crane 

Island, and by denying them access to said fifteen (1 5’) foot road as well as denying 

them statutory access to Crane Island as required by Florida Statute 704.04 (2) and 

37. 
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704.04, Defendant CITY has totally deprived the Plaintiff both temporarily and 

permanently of all beneficial and viable economic use of both the said road and 

Crane Island. 

LWEXEFORE. Plaintiffs demand a jud+gment against the Defendant CITY for: 

a.) Compensatory damages, and; 

b.) Cost and attorney’s fees incurred as a result of bringing t h s  action. 

COUNT IV 

SUIT TO OUIET TITLE 

38. This is an action to quiet title to real property in Nassau County, Florida, pursuant 

to Section 65.061 Florida Statutes, 1998. 

39. Plaintiffs are the owners in fee simple and have been in actual and physical exclusive 

possession of the following described lands in Nassau County, Florida (hereinafter 

called fifteen (15’) foot road) up and until March 9,2000. That portion of Lot Three 

(3) ,  Section Six (6) ,  Township Two (2), North, Range Twenty Eight (28) East, 

described as follows: 

a road fifteen (15’) feet wide for a neighborhood road commencing at the 
road from Crane Island across the marsh, thence in a northeasterly direction 
to the neighborhood road leading to the public road all Iying and being in the 
south half of the north half of Lot Three (3), Section Six (6), Township Two 
( 2 ) ,  North, Range Twenty Eight (28) East to be used as a neighborhood road. 

40. Plaintiffs derainged their title to said fifteen (1 5’) foot road as follows: 

a.) John A. Elleman, Sheriff, conveyed to W. F. Scott a11 the “estate, right, title 

or interest of the said Moses Robinson ... all of Lot (3), Section Six (4), 

Township Two (2) North of Range Twenty Eight (28) East ...” dated the Td 

14 



day of February, 1885, filed and recorded on September 24, 1388 in Deed 

Book U, page 643 of the Public Records of Nassau County, Florida. 

John A. Ellennan, Sherrif, conveyed to Warren F. Scott all the "estate, title 

or interest of the said Moses Robinson .... "ail of Lot (3), Section Six (6), 

Township Two (2) North, of Range 28 East ..." dated the Znd day of February, 

1885, fiIed on September 24, 2889 and recorded on July 31, 1890 at Deed 

Book Y ,  page 126 of the Public Records of Nassau County, Florida. 

Warren F. Scott and wife conveyed to Nellie Albert by Quit-Claim Deed "all 

of that certain lot piece and parcels of land situate lying and being in the 

Island of Amelia in the County of Nassau and the State of Florida and known 

and designated on the maps, plat and .... of said island as one quarter (114) 

No. (3) and No. (6) of Township (2) Two Range (28) East ... being the South 

% of the North % of said parcel of land bounded north by the north half of 

said north half of said Lot (3) Sec (6) Six, Township Two ( 2 ) ,  of Range 23 

East by Lot (2) Two of said Section Townshp and Range on the South by the 

South Half of said Lot (3), Section (6) Six, Township No. 2, Range 23 East 

being the half of said lot formerly hetd and owned by Moses Robinson and 

on the West by the marshes of the Amelia River the land being the south half 

of that tract formerly suneyed by one E. Lightfoot for said party of the 

b.) 

c.) 

second part in the year 1867 or 68 and since held and claimed by him made 

agreement with Moses Robinson .... dated the 281h day ofFebruary, 1885, filed 

and recorded on March 1, 1887 in Deed Book V, page 148 of the public 

records of Nassau County, Florida. 
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Nellie Albert and Prince Albert conveyed to John W. Broadbent the property 

(15‘ road) dated February 12,1887, filed and recorded June 25,1888 in Deed 

Book “U”, page 425 of the public records of Nassau County, Florida; 

John W. Broadbent died intestate on January 28, 1924, leaving his daughters, 

Esther Ann Silva and Sarah Alice Broadbent, as his next ofkin and only heirs 

at law dated June 28, 1943 and recorded June 30, 1943. (Affidavit of Ester 

Anne Silva, Deed Book 119, page 207, Nassau County, Florida); 

Thereafter, Esther Ann Broadbent Silva, a widow, individually and as sole 

heir of John Wood Broadbent, deceased, deeded the fifteen ( 15’) foot road to 

Joseph L. Silva by Warranty Deed dated December 12, 1955, and recorded 

December 12, 1955, in Deed Book 229, page 80, of said public records of 

Nassau County, Florida; 

Joseph L. Silva quieted the title to the fifteen (15’) foot road against said 

Sarah Alice Broadbent and all parties having or claiming to have any right, 

title or interest in the property herein described by Final Judgment dated 

September 13, 1972, in Case No. 72-173 in the Circuit Court of Nassau 

County, Florida recorded in Official Record Book 13 1 at page 365, filed and 

recorded September 13, 1972; 

Joseph L. Silva and Mary C. Silva, his wife conveyed the fifteen (1 5 ’ )  foot 

road to C. L. Straugh, Jr., Lynwood G. Willis and Richard J. Veenstra, dlbia 

Willis & Veenstra Investment Co. (not incorporated), by Warranty Deed 

dated January 3, 1973, and recorded January 5 ,  1973, in Official Record 

Book 138, page 277, of said public records of Nassau County, Florida; 
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i.) Lynwood G. Willis and Richard J. Veenstra d/b/a Willis & Veenstra 

Investment, not incorporated, conveyed 15 % interest of one-half (s) 

undivided interest as tenants in common of the fifieen (15') foot road to 

Georgia Tech Foundation, Inc., by Quit-Claim Deed dated December 30, 

1974, and recorded December 3 1, 1974 in Official Record Book 186, page 

562, of said public records; 

Lynwood G. Willis and Richard J. Veenstra d/b/a/ Willis and Veenstra 

Investment, Company, by corrective Quit-Claim Deed dated January 13, 

1975 and recorded February 1 1, 1975 in the official record book 189, page 

305, conveyed thirty (30%) percent of one-half (?4 undivided interest as 

tenants in common of the fifteen (1 5') foot road to Georgia Tech Foundation, 

h c .  This corrective Quit-Claim Deed was recorded to correct that certain 

Quit-Claim Deed executed the 30* day of December, 1974 in the Official 

Records of Nassau Couny, Florida in Official Records Book 186, Page 562.  

The original Quit-Claim Deed whch was corrected by this document and was 

filed and recorded in the office of the Clerk of the Circuit Court of Xassau 

County, Florida on December 31, 1974 at 1259 P.M., under Clerk Filing 

Number 25 147; 

Georgia Tech Foundation, Inc. conveyed thirty (30%) percent of one half (%) 

j . )  

k.) 

_ _ _ _  interest to Lynwood C. Willis by Quit-Claim Deed dated February 5 ,  1985 

and recorded February 28 ,  1985, in Official Record Book 447, page 75 of 

said public records of Nassau County, Florida; 

1.) C.L. Straughn, Jr., a/k/a C. L. Straughn, Jr. conveyed all of his interest in the 
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fifteen (15') foot road to Lynwood C. Willis by Quit-Claim Deed dated 

September 2, 198 1, and recorded October 9, 198 1 in Official Record Book 

346, page 434 of said pubiic records of Nassau Countv, Florida; 

Lynwood G. Willis conveyed one-eighth interest ofthe fifteen ( 15') foot road 

to George Register, 111 by Quit-Claim Deed dated October 14, 7981, and 

recorded October 29, 1981 in Official Record Book 347, page 382 of said 

public records of Nassau County, Florida; 

Lynwood G. Willis conveyed one-eighth interest of the fifteen ( 15') foot road 

to George Register, Jr. by Quit-Claim Deed dated October 14, 1981, and 

recorded October 29, 1981 in Official Record Book 347, page 384 of said 

public records of Nassau County, Florida; 

Lynwood G. Willis acquired the interests of &chard J, Veenstra by Quit- 

Claim Deed on August 15,1984, whch was recorded August 2 1, 1984 in the 

Official Record Book 430, page 372 of said public records of Nassau 

County, Florida; 

George Register, 111 and George Register, Jr. conveyed to Vincent G. 

Graham, Piedmont Square, L.L.C., Lynwood G. Willis and Jane T. Willis, his 

wife, Robert H. Still, Jr. and Michael D. Abney as Co-Trustees of the 

Lynwood G. Willis Trust, and Dudash Investments, L.L.C by Quit-Claim 

--- . Deed dated July 3 1,2000, filed and recorded on August I5,2000 in Official 

Record Book 945, page1463 of the public records ofNassau County, Florida 

any and all interest they may have had in said fifteen (1 5 " )  foot road. 

Lynwood G, Willis and Jane T. Willis, his wife, Robert H. Still, Jr. and 

m.) 

n.) 

p.) 

9.) 

r.) 
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Michael D. Abney as Co-Trustees of that Trust created and executed under 

date of December 3 1, 1992, Lynwood G. Willis and Jane T. Willis for the 

benefit of the Children of the Grantors, Vincent G. Graham, Lynwood G. 

Willis. individualIy, Piedmont Square, L.L.C. and Dudash Investments. 

L.L.C., granted all of their interest in the said fifteen (15') foot road to 

Vincent G. Graham (27.5% interest), Piedmont Square, L.L.C., (20% 

interest), Lynwood G. Wiltis and Jane T. Willis, his wife, (undivided 25% 

interest), Robert H. Still, Jr. and Michael D. Abney as Co-Trustees of the 

Lynwood G. Willis and Jane T. Willis Trust U/D/O December 31, 1992 

(undivided 25% interest) and Dudash Investments, L.L.C. (undivided 2.5?/0 

interest) by Quit-Claim Deed dated July 28,2000 filed and recorded August 

18, 2000 in Official Record Book 945,page 1451 of the public records of 

Nassau County, Florida. This Quit-Claim Deed clarifies the interest held by 

each Grantee. 

41. On June 23, 1943 the Attorney for the Defendant CITY in a formal legal opinion 

to the City Commissioners deraigned title to said fifteen (1 5') foot road in the the 

heirs of John Broadbent, Plaintiffs' predecessors of interest in the fifteen (1 5 ' )  foot 

road, to wit: 

a*) LEGAL OPINION 

City Commission 

Femandina, FIonda 

Gentlemen : 

FERNANDINA, FLORIDA. 

June 23,1943 
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We have examined the title to the following described property: 

“All that certain Lot, piece or parcel of land situate, lying and 

being in the County of Nassau, State of Florida, described as 

follows: All of Lot numbered Three (3) in Section Six (6), 

Township Two (2) North, Range Twenty-eight (28) East.” 

This opinion is based soiely upon the abstract submitted to us. which 

abstract is dated the 7‘h day of June, 1943, and prepared by the 

Femandina Title & Abstract Co., Inc. and consists of eighty-four (34) 

items. 

The abstract shows no title out of the United States o f h e r i c a ,  of 

record, The abstract indicates that the title begins with Moses 

Robinson ...”... 

b.) ... South Half of North Half of Lot 3 

All reference hereafter, unless otherwise specified, shall refer to the S 1/2 of 

the NU2 of said Lot numbered Three (3) and if and when a reference is made 

to “the above described parcel of land” it shall refer to the said S1/2 of the 

NU2 of said Lot Three (3) ...” 

“Under date of February 28, 1885, Warren F. Scott conveyed the above c.1 

described parcel of land to Nelly Albert. The acknowledgment was taken 

:-- before a Justice of the Peace who apparently neglected to affix his official 

seal, however, in view of the fact that so many years have efapsed since that 

date we do not attach a great deal of importance to this error. In this same 

conveyance the given name of the wife of Warren F. Scott was left blank, but 
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she duly executed said deed as one of the pn tors .  In previous c o n y a n c e s  

covering other parcels of land the wife of Warren F. Scott signed her name 

as Mary E. Scott whereas in this conveyance she affixed her name 8s &Iary 

S. Scott. Out of an abundance of precaution, it may be advisable to procure 

an affidavit from someone who knew Mrs. Scott reciting that Mary E. Scott 

and iMary S .  Scott named in the several conveyances to this abstract is one 

and the same person. 

Under date of February 12, 1587, 3eIly Albert and Prince Albert 

conveyed to John W. Broadbent a portion of the above described parcel 

of land described as ‘‘a road Fifteen (1 3)  feet wide and a neighborhood 

road commencing at the road from Craney Island across the marsh 

thence in a Northeasterly direction to the neighborhood road leading to 

the public road-”. (Emphasis supplied. j 

Under date of May 5 ,  1910, John Albert and Maggie Albert, his wife, 

conveyed the above described parcel of land to L.A. Ferreira and D.D. 

Sturgess. 

Thereafter, under date of April 30,19 10, Stephen Wright and Fannie Wright, 

his wife, Chnstena Hunter and Adolphus Hunter, her husband, and Hester 

Wilson, a widow, the heirs at law of Nelly Albert, deceased, conveyed [he 

c.) 

d.) 

e.) 

- 

f.) 

above described parcel of land to L. A. Ferreira and D. D. Sturgess. 

Under date of June 20,. 1920, David D. Sturgess and Eloise T. Sturgess. his 

wife, conveyed the above described p a r d  of land by Warranty Deed to 

James Chadwick. On this same date. by ‘Yarranty Deed, Ruby G. Ferreira, 
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the widow of Louis A. Ferreira, deceased, likewise conveyed the above 

described parcel of land to James Chadwick. 

Under date of July 2, 1920, Ruby G. Ferreira as guardian of the persons and 

estates of Louis A. Ferreira, John D. Ferreira, Theodore L. Ferreira. Venson 

R. Ferreira and Emst L. Ferreira, minor children of the deceased, conveyed 

by Guardian’s Deed the right, title and interest of said minors in the above 

described parcel of land to said James Chadwick. 

9 . )  

h.) Under date of February 16, 1925, James Chadwick and Ernestine S. 

Chadwick conveyed the above described parcel of land to Spyros D. Syrmis, 

and on said date the said Spyros D. Syrmis and Jane D. Syrmis, his wife, 

executed a mortgage to James Chadwick. This mortgage was never satisfied 

ofrecord, but under date ifFebruary 10,1932, the said Spyros D. Syrmis and 

Jane D. Syrmis executed a Quit Claim Deed to Emstine S. Chadwick and 

Edith S. Chadwick FIood, sole heirs at law of the estate of James Chadwick, 

deceased. In the interim Spyros D. Symis and Jane D. Syrmis executed an 

option contract to Frances E, Ely and J. M. Askins whrch instrument was not 

dated. However, the instrument is shown to have been executed January 5 ,  

1926; there was no separate examination of the wife of Spyros D. Syrmis. 

Since Mr. Askins is a local citizen and can be readily contacted it  is 

suggested that an affidavit be obtained &om him reciting in effect that this 

option was permitted to lapse and that neither of the parties holding said 

option have any hrther right or claim to and upon said property...”. 

i.) ...‘‘IN OUR OPINION, therefore, based solely upon the abstract submitted to 
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us, subject, however, to what a personal inspection and accurate survey may 

show, title to the above described parcels of land is vested as follows: 

a- ) “The title to the NU4 of said Lot numbered 3 is vested in 

Alexander J. Hanley.. . 

“The title to that part of the Sl/2 of the N112 of said Lot 3 

described as a “Road 15 feet wide for a neighborhood road 

e.) 

commencing at the road from Craney Island across the marsh 

thence in a northeasterly direction to the neighborhood road 

leading to the public road” is apparently vested in John W. 

Broadbent. ..”(Emphasis supplied.) 

Subject to the following, in addition to the objection herein 

above pointed out:. . . 

6 . )  In Item No. 10 of the abstract the conveyance there is to John 

W. Broadbent whereas Item No. 44 of the same abstract 

shown the name John W. Broadbent. An affidavit could be 

obtained to clarify this discrepancy.....”, (An affidavit which 

was, in fact, obtained at the time by the Defendant CITY’S 

attorney, a copy of said affidavit which is attached hereto 

marked Exhibit “0” and made a part hereof.) 

15.) The abstract shows that John W. Broadbent died “leaving 

heirs and representatives him surviving, viz, Ester Ann Silva, 

a daughter and Sarah Alice Broadbent, a daughter.” (Exhibit 
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42. Subsequent to reviewing the “Opinion of Title rendered by Hymie Fishler, Esquire 

in 1943”, the Defendant CITY on January 4, 2000 reaffirmed that the owners of 

Crane Island, were also the owners of the fifteen (15’) foot road when said City 

Commission passed Resolution 2000-06 (Revised 0 1-04-00) wherein the City 

Commission found.. . 

a.) “That, although there appears of record a fifteen (15’) foot roadway 

across the airport property to Crane Island, that such is not sufficient 

nor adequate to provide access to Crane Island for the purpose of 

residential development, inasmuch as Nassau County requires a 

minimum access width of 60 feet (60’) .”. . . 

and reso Ived.. . 

e.) “That all of the owners of all of Crane Island shall Quit-Claim and 

release unto the City any right, title and interest or cIaim it may have 

in and to that certain 15 foot roadway as created or conveyed to John 

Broadbent by instrument dated February 12, 1887, and recorded in 

Deed Book U, page 425, of the public records of Nassau County, 

Florida.” A copy of said resolution is previously attached hereto 

marked as Exhibit “B” and made a part hereof. 

43. On March 7, 2000, Plaintiffs through their undersigned attorney notified the City 

‘?hat is of the 1 5th day of March we will proceed to use the 15’ road at will.” A copy 

of said letter is previously attached hereof marked as Composite Exhibit “J” and 

made a part hereto. 

En response to Plaintiffs’ above referenced letter, Defendant CITY, on March 9, 44. 
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2000, proceeded to file a motion for a temporary injunction in order to prohibit 

Plaintiffs’ use of Plaintiffs’ fifteen (1 5’) foot road and thereby prevent Plaintiffs’ 

access to Crane Island. (See Composite Exhbit “IC’.) 

In the above referenced motion, Defendant CITY disingenuously claimed title to 

said fifteen (1 5‘) foot road on March 9, 2000, by adverse possession under color of 

title from the “wild” deed between Edith E. Chadwick Flood, and her husband. James 

Flood to the City of Femandina Beach, lMunicipa1 Corporation of Nassau County, 

Florida dated June 30, 1943. 

However, the “wild” Flood deed did not convey title to the Defendant CITY 

because Defendant’s grantor had no title to said fifteen (1  5’)  foot road, and, further, 

the Defendant CITY knew at least seven (7) days prior to the recording date of the 

“wild” Flood deed on June 30,1943 that the grantors had no title to said fifteen ( I  5’) 

foot road as per the Legal Opinion included in the Title Opinion prepared by then 

City Attorney Herbert W. Fishler, (Previously marked as Exhibit “L”), which was 

subsequently reiied upon by the current City Attorney and City Commission in 

formuIating the above referenced Resolution 2000-06 (Revised 0 1-04-00) 

(Previously marked as Exhrbit “B”). 

Notwithstanding that Defendant CITY knew that said Flood deed was a “wild” 

deed, Defendant CITY recorded said deed on June 30,1943 and is now using said 

deed to cast a cloud on Plaintiffs’ property. 

Defendant CITY, on August 1 1,2000, again predicating chain of title on the “wild” 

Flood deed filed a Counter Claim to Plaintiffs’ Third Amended Complaint claiming 

ownership to the following described property in Nassau County including in its 

45. 

46. 

47. 

48. 
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legal description the of land plaintiffs fifteen (1 5’) foot road: 

“All of the South ine-half (S 1/2) of the North one-half (N1/2) of Government 

Lot Three (3), in Section Six (6), Township Two (2) North, Range Twenty- 

eight (28) East, Nassau County, Florida.” 

49. In an attempt to deraign a chain of title for said property, Defendant CITY, in their 

counter-claim, relied on the deraiament set forth in the 1943 Title Opinion of 

Herbert W. Fishler, then City Attorney, but omitted ail references made by Mr. 

Fishler to the February 12,1887 cooveyance by NelIy Albert and Prince Albert 

to John W. Broadbent to the Plaintiffs’ fifteen (15’) foot road to wit: 

“The title to that part of the S1/2 of the N1/2 of said Lot 3 described as a 

“Road 15 feet wide for a neighborhood road commencing at the road from 

Craney Island across the marsh thence in a northeasterly direction to the 

neighborhood road leading to the public road” is apparently vested in John 

W. Broadbent ...”( Emphasis supplied.) (Previously marked as Exhibit “L”.) 

Plaintiffs’ claim of title is superior to the Defendant CITY’S claim of title for the 

following reasons: 

a.) 

50. 

The chain of title set forth by the Defendant’s chain of title in 1943 

and the Plaintiffs chain of title as set forth above show on their face 

that the Defendant has no ownership or title of any kind in Plaintiffs 

fifteen (1 5 ’ )  foot road, further; 

The Defendant’s claim to said fifteen (15’) foot road by adverse 

possession under color of title is a sham in that Defendant CITY 

recognized that the Plaintiffs’ owned the fifteen (15’) foot road up 

-_-I 

b.) 
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d- 

until receipt of the Plaintiffs letter of notice of intent to use after 

which, and only after which, Defendant CITY claimed ownership of 

the fifteen (1 5 ’ )  foot road; Defendant CITY knowingly deraigned 

title from the invalid Flood deed, which the Defendant CITY knew 

to be invalid at the time of conveyance in 1943 and as such was and 

remains void ab initio. Further, in claiming ownership of the said 

fifteen (1 5’) foot road based upon a chain of title flawed by the above 

referenced invalid deed, Defendant CITY actions, including their 

iMotion for Temporary Injunction can only be construed as a 

deliberate attempt to cloud Plaintiffs’ title and spuriously enjoin 

Plaintiffs from their legally protected use and enjoyment of real 

property of which they have sole legal title. 

WHEREFORE Plaintiffs demandjudgment against the Defendant, CITY OF FERNANDINA 

BEACH, quieting title to the property in Plaintiffs and that 

a.) all adverse claims to said real property be determined by decree by this Court in 

Plaintiffs’ favor, and that; 

b.) said decree declare and adjudge that Plaintiffs are entitled to the quiet and peacehl 

possession of said real property and that all persons claiming by, under, through, or 

against them, have no estate, right, title, lien or interest in or to said real property or 

mypk thereof, and that; 

c . )  said decree permanently enjoin Defendant CITY and all persons claiming by, 

through, under, or against them, from asserting any adverse claim to Plaintiffs’ title 

to said property, and; 
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d.) 

e.) 

Cost and other fees pursuant to Florida Statutes 57.105, and; 

for such other and further relief as that this honorable Court deems just and proper. 

COUNT V 

VIOLATIONS OF GOVERNMENT 
IN THE SUNSHINE STATUTE 

Plaintiffs, LYNWOOD G. WILLIS and JANE T. WILLIS, his wife; ROBERT H. 

STILL, JR. and MICHAEL D. ABNEY as Co-Trustees of that Trust created and executed 

under date of December 31,1992 €or the benefit of children of Lynwood G. Willis and Jane T. 

Willis; VINCENT G. G M A M ;  DUD ASH INVESTMENTS, L.L.C., a South Carolina 

Limited Liability Company and PIEDMONT SQUARE, L.L.C., a Virginia Limited Liability 

Company, and bring ths  action against Defendant CITY OF FERNANDINA BEACH and allege: 

This complaint invokes the jurisdiction of this Court pursuant to Chapters 26, 86, 51. 

119, 255 and 286 of Florida Statutes (1999), Article 5 ,  Section 5 and Article 1, 

Section 24 of the Florida Constitution. The Plaintiffs in this action are seeking 

declaratory relief, writ of mandamus, and a petition for a temporary and permanent 

injunction against the Defendant CTTY of Femandina Beach. 

52. Plaintiffs are taxpayers of Xassau County Florida. Plaintiffs have standing to sue 

pursuant to inter alia, Chapter 286.011 Florida Statutes, properly known as 

Government in the Sunshine Law. 

53. On or about the Sh day of November, 1996, Reynolds Smith & Hills, Inc. (“R S& 

H”) entered into a Master Consulting Agreement with the City of Femandina Beach 

to provide consulting services to Fernandina Beach Municipal Airport. 
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Municipal &rport pursuant to Ordinance 671 a copy of which is attached hereto 

marked as Exhibit “R” and made a part hereof. 

Pursuant to Section VI ofthe above referenced Work Order Number 1, the TAC met 

on 4 different occasions “to develop” and “recommend” an Updated Airport Layout 

Plan for the Fernandina Municipal Beach .r\irport for the next 10 years” and, 

additionally, “to develop” the Capital Improvement Plan for the same, previously 

marked as Exhibit “Q”. A copy of said ALP has been previously filed in the 

Plaintiffs’ Third Amended Complaint marked as Exhibit “P’, and is made a part 

hereof pursuant to F.R.C.P. 1.130( b). 

Thereafter for an unknown number of months, the TAC including the two members 

of the Airport Advisory Committee met on numerous occasions without giving 

notice, reasonable or otherwise, to the public, had private meetings among 

themselves, telephone conferences among themselves and exchanged memorandums 

and correspondence in order to create and develop the ALP and the ALP Technical 

Report without public input. 

This plan, among other thmgs, calls for the construction of ninety-six (96) separate 

capital improvement projects at Fernandina Beach Municipal Airport with the cost 

of said improvements projected at Thirty-one million and eighteen thousand 

($3 1, 01 8,000.) dollars. 

On-Sqkember 15, 1998, at a regularly scheduled meeting of Femandina Beach City 

Commission, said ALP and ALP Technical Report were presented to the City 

59. 

60. 

61. 

62. 

Commission for approval. 

At the September 1 Sh meeting and at the subsequent October 61h meeting, less than 63. 
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ten (10%) percent of the capital improvement projects were discussed by the 

Femandina Beach City Commission. 

At no time was there any explanation given as to where the City’s portion of the 

capital contributions would come from for said Thirty-one million and eighteen 

thousand ($3 1,015,000) dollars nor any discussion concerning the method of 

compensation for the consulting engineers and whether such method created a 

conflict of interest with the City of Femandina Beach. 

Furthermore among other things, there was: 

a) 

64. 

65. 

No meaningful discussion concerning safety issues and in particular as to 

how safety is affected by the number of runways at said airport. 

No discussion as to the impact and effect of having the Femandina Beach 

Municipal Airport designated as a “High Perfomance” General Reliever 

Airport for Jacksonville International hrport and the Northeast Florida 

Aviation System Plan and Cecil Field Feasibility Study prepared for the 

b) 

Jacksonville Port Authority and the Florida Department of Transportation by 

R S&H. 

c) No meaningful discussion concerning the abatement of aircraft noise, and 

what could be done to improve the same. 

65.  Rather, the majority of the discussion at said meetings concerned the extension of 

&ay 13/31 to 1000 feet to the west in order to have a six thousand (6000’) foot 

runway to accommodate large jets the size of Boeing 727s. 

66. During the September 15, 1998, regularly scheduled meeting of the Femandina 

Beach City Commission, the attorney for the Defendant CITY, Wesley Poole, 
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inquired of Andrew Holesko, the city's consultant on airport matters, the following: 

Mr. Pooie: 

Andrew Ho lesko : 

Mr. Poole: 

Andrew Holes ko: 

Mr. Poole: 

Andrew Holesko: 

Mr. Poole: 

Andrew Holesko: 

Mr. Poole: 

Andrew Holesko: 

Mr. Poole: 

Andrew HoIesko: 

Mr. Poole: 

Andrew Ho lesko: 

Mr. Poole: 

One last question if I might. Are you familiar with the 
Crane Island adjacent property. 

Yes. 

and the possibility that it may be developed for.. 

Yes. 

residential purposes? And are you aware of the 
recorded easement.. 

Yes. 

to that property? Will this extension or this plan 
interfere with that easement to your knowledge'? 

That plan is laid out so that easement can be granted 
and access can be given to Crane Island. With that 
airport layout plan, yes. 

With what size access? 

1 believe the existing access that was granted, I think 
was somewhere between 15 and 25 feet. And that is 

not going to matter is in an area where if the city 
decided to grant a greater access, the width of the 
access with not be restricted. The location of the 
access with be. 

Do I read the map correctly to suggest that there is a 
perimeter road that goes around there or may go 
around there? 

That is correct. 

And what is.. 

That is the access point is right there. 

And so with this plan then that access could tie in to 
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that perimeter road? 

That’s correct. It would not tie into the north, it would 
tie in down to the south. 

And what is the proposed width for the future 
perimeter road? 

24 feet. With paved shoulders. 

h d r e w  Holesko: 

Mr. Poole: 

An( rew Holesko: 

67. The above statements made by the Defendant CITY’S consultant, R S&H Project 

Director Andrew Holesko, were untrue, and, in fact, the proposed extension of the 

runway for large jets will interfere with the access to Crane Island. A copy o’f said 

letter is attached hereto and marked as Exhbit “S” and made a part hereof. 

Furthermore, both the City Attorney Mr. Poole and Mr. Holesko apparently 

misrepresented to the public, as well as to the Plaintiffs, that the proposed access road 

was also to serve as part of the perimeter road to Crane Island. 

In fact, the Defendant CITY’S Attorney wrote a letter on April 12,2000 addressed 

to Mr. Richard Owen of the FAA/Orhdo District Office, who at the time was also 

a member of the Femandina Beach T.A.C., to assure him that the proposed access 

road to Crane Island would not connect with the proposed future perimeter road to 

wit: 

68. 

69. 

“...as we discussed, this has nothing to do with the proposed perimeter 

road on the ALP for airport use (emphasis supplied); what is being 

requested of the city is a 60’ public road (emphasis original) in the location 

as indicated.” A copy of said letter is attached hereto marked as Exhibit “T” 

and made a part hereof. 

- .  

70. Finally, the Defendant CITY also failed to disclose to the Plaintiffs that in order for 
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-1. 

- 2 .  

73. 

the access road to be approved by the FAA and the FDOT, the easement would have 

had to been shown on the Updated Master Plan of the Airport Layout Plan, which it 

was not. (See a copy of FDOT letter attached hereto marked as Exhibit “U” and made 

a part hereof.”) 

On October 6, 1999, the City Commission of the City of Fernandina Beach voted to 

approve the ALP and ALP Technical Report presented by the ATC, ACC the L4irport 

C o nsu 1 tan t s in tot 0. 

The acceptance of the ALP and ALP Technical Report by the City Commission of 

the City of Femandina Beach was merely a ceremonious acceptance of a report and 

plan that was itself created at earlier un-noticed meetings of the ATC, and the 

members of the ACC in violation of the Sunshine Laws. 

Moreover, Defendant CITY’S meetings on September 1 5th, 2999 and October 6, 

1999 did not constitute h l l  and open hearings necessary to cure the defect of the 

above stated Sunshine Law violations in that, among other things, the Plaintiffs 

attorneys reIied on the representations made by the Defendant CITY’S consultant 

wherein he categorically assured the City Commission, the Plaintiffs and the general 

public, that the proposed runway extension would not interfere with access road to 

Crane Island and the access road was part of the perimeter road, the inter-relationship 

between the ALP and the Northeast Florida Aviation System Plan & Cecil Field 

E&ibility Study and the failure to disclose that the route of the access road had to 

be shown on the ALP in order to have it approved by the FAA and FDOT. 

WHEREFORE Plaintiffs request this Court: 

a.) Declare that Defendant CITY failed to comply with applicable provisions 
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f2nlnzaina 7eat1q

r. vtc:c P. CANNCN, Cit Cle oLtheCLr' of Feciandina Ecach, Ficrida it:

ccrec: coc.v cf ResoLution 2COC-cE

ternancina neac:t iCflc2 at

in the records ofmv office.

STATE OF acRA
COrJNTY CF NA5SALfl

CITY OF FER'iANDNA EEACE

- : :cz `c-c-c _:.. -

.EG-I!Bj7 B

hereby ce± that the attached

adopted b the Cir, C

r'zuiar meeting of Januar' 4,

IN WIThIESS WHEREOF, I

my hand and affix the

City of Femandina

this 7th day of J

V:cka P. Cannon

City Clerk

Cir, ofPernandina Beach. Florida
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bk . h h r  I Jambs. Esquire 
Jacobs 22 .hscc:ates. ? -1,. 
Post ofic2 Box 1 ! IC) 
Fernanaina Beach. Floriaa 3 3'33 5 

RE: Access Road for  Crglle 1sl:irld 

Dear .LCr Jacaos: 

I have looked into how an aczess road c m  be buiit throug,;1 the Fernanaina Geacil .hrpcr ;  
?rooerr? for Crane Isiana 

. iAer cansuitins w i d 1  my D1s;ric: Xviarrorl Seczion I ibunci ;he c;Irre:lt approved ?v[as;er 
PianiXirpon Layour Plan for Fernanaina B e x h  .Arporr aoes not show an exisIinS or hiureg 
pianned access roaa For Crane island. To add an a c x s s  : G X ~  the Chy ofFejrnanaina 8each wcuia 
liave to update their exkcins Master  Plaru.hrporr Layout P!an adding the proposed ;iccess road 
aiignmezt. Once the updated Master P!aw'Akporc Layout Plan is aoproved by the Fdera i  
Aviation Auministracion (Fa) and the Florida DeTanmenr of Transportation i\FDOT) the aczEss 
rosa for Crane lsiand couid be buiit. 

Should you tiwe any questions or need addirionai information, please contrac; bir Roland 
Luster, Dis:rict Avixion LAdministracor, at 1-500-149-2967, Ea. 35 7 1 

Sincereiv. 
/' 


