BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Review of the appropriate DOCKET NO. 991779-EI
application of incentives to ORDER NO. PSC-01-0084-FOF-EI
wholesale power sales by ISSUED: January 10, 2001
investor-owned electric

utilities.

The following Commissioners participated in the disposition of
this matter:

J. TERRY DEASON, Chairman
E. LEON JACOBS, JR.
LITLA A. JABER
BRAULIO L. BAEZ
MICHAEL A. PALECKI

ORDER DENYING MOTION FQOR CLARIFICATION OF FINAL ORDER AND
GRANTING PETITIONS FOR HEARING ON PROPOSED AGENCY ACTION

BY THE COMMISSION:

By Order No. 12923, issued January 24, 1984, in Docket No.
830001-EU-B, this Commission established a shareholder incentive
mechanism to encourage investor-owned electric utilities (“IOUs”)
to use their excess capacity to make economy energy sales. At our
November 22-23, 1999, hearing in Docket No. 990001-EI, we heard
arguments about whether this incentive mechanism was still
necessary or appropriate. By Order No. PSC-99-2512-FOF-EI, issued
December 22, 1999, we ordered that this matter be the subject of a
separate proceeding. Accordingly, this docket was established, and
an evidentiary hearing was held on May 10, 2000.

By Order No. PSC-00-1744-PAA-EI, issued September 26, 2000, in
this docket, (“Order 00-1744") we determined that a properly
structured incentive mechanism may achieve greater benefits for
ratepayers. (Order 00-1744, p.7) Toward that end, we approved the
following shareholder incentive structure:

1. The incentive shall apply to the gains from all non-
separated wholesale power sales, firm and non-firm,
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excluding emergency sales, made under current or future
FERC-approved schedules.
2. A three year moving average of gains on all non-separated

wholesale power sales, firm and non-firm, excluding
emergency sales, shall be established each year as the
threshold for application of the incentive. All gains
below this threshold shall be credited to the ratepayvers.
All gains above this threshold shall be split 80%/20%
between ratepayers and shareholders, respectively.

(Order 00-1744, p.13).

On October 11, 2000, the Florida Industrial Power Users Group
("FIPUG”) filed a motion for clarification of parts I and II of
Order 00-1744, which was issued as final agency action. Parts I
and II of that order established the shareholder incentive
structure discussed above. FIPUG’'s pleading also included a
protest to part III of Order 00-1744, which was issued as proposed
agency action. Part III of that order approved a method for
calculating gains on non-separated wholesale power sales and the
appropriate regulatory treatment of the revenues and expenses
associated with those sales. As agreed by all parties to this
docket at our November 20, 2000, fuel adjustment hearing,
implementation of parts I and II of Order 00-1744 should be
addressed in the same proceeding as FIPUG's protest.

On October 17, 2000, Gulf Power Company (“Gulf”) filed a
request for clarification/modification of part III of Order 00-1744
or, in the alternative, petition for a formal proceeding on part
III of the order. ©No person filed a response to this pleading.

On October 23, 2000, Tampa Electric Company (“TECO”) filed a
response to FIPUG’s motion for clarification and protest. In its
response, TECO suggested that we strike FIPUG’s protest on our own
motion. On October 24, 2000, the Office of Public Counsel (“OPC”)
filed a response to FIPUG’s motion for clarification and protest.

This order first addresses FIPUG's motion for clarification of
parts I and II of Order 00-1744. Second, this order addresses
FIPUG and Gulf’s protests of part III of Order 00-1744.
Commissioners Baez and Palecki did not participate in the decision
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reflected in Order 00-1744; thus, Commissioners Baez and Palecki do
not participate in disposing of FIPUG’s motion for clarification of
that order. Participation by Commissioners Baez and Palecki is
limited to addressing FIPUG and Gulf’'s protests.

This Commission is vested with jurisdiction over this matter
through the provisions of Chapter 366, Florida Statutes, including
Sections 366.04, 366.05, and 366.06, Florida Statutes.

I. FIPUG’'s Motion for Clarification
Standard of Review

The applicable standard of review for a motion for
reconsideration is whether the motion identifies some point of fact
or law that was overlooked or not considered by the decision-maker
in rendering its order. Diamond Cab Co. V. King, 146 So.2d 889
(Fla. 1962). The mere fact that a party disagrees with the order
is not a valid basis for reconsideration. Id. Further, reweighing
of the evidence is not a sufficient basis for reconsideration.
State v. Green, 104 So.2d 817 (Fla. 1lst DCA 1958). Although
FIPUG's pleading is styled as a motion for clarification rather
than a motion for reconsideration, FIPUG asserts in its motion that
the standard of review set forth in Diamond Cab applies in this
case.

Arguments of the Parties

In its motion, FIPUG asserts that “the Commission has
overlooked serious unintended ramifications which may flow from its
decision.” FIPUG asserts that when this Commission expanded the
shareholder incentive to include firm sales, “it may have
inadvertently sent the wrong signal to utilities, indicating to
them that it is permissible to interrupt retail customers in order
to pursue such wholesale sales or that utilities may replace their
wholesale sales with more costly third party purchases to serve
retail load.” FIPUG states its belief that we did not intend to
encourage such policies.

In addition, FIPUG asserts that questioning at the May 10,
2000, hearing in this docket indicates that the IOUs may interrupt
native retail customers to serve wholesale load. FIPUG states that
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while it does not believe the IOUs purposely disadvantaged retail
customers, it has frequently happened in the last two years. FIPUG
asserts that “the Commission may have overlooked the fact that
unforeseen events have caused retail customers to pay more” and
that “{ilncentives to increase these [wholesale] sales while
capacity is short from generators in the last cycle of their life
span may have disastrous results for non-firm customers.”

FIPUG requests that we clarify Order 00-1744 to:

1. Prohibit the IOUs from making non-separated wholesale
sales any time it will be necessary to interrupt retail
customers.

2. Prohibit the I0Us from making non-separated wholesale

sales any time it will be necessary to purchase wholesale
power to serve the retail customer unless the price for
replacement wholesale power is less than the price of the
wholesale power sold.

In its response, TECO asserts that FIPUG’s motion is not a
motion for reconsideration but an effort by FIPUG to have this
Commission impose new substantive restrictions on utility wholesale
sales, restrictions that we chose not to include in Order No. 00-
1744. TECO further states that while FIPUG’s motion purports to
seek protection for “retail customers,” the prohibitions that FIPUG
seeks are “designed solely to give interruptible customers a better
deal that they bargained for when they signed up for interruptible
service.”

TECO also argues that FIPUG’s motion should be denied under
the standard set forth in Diamond Cab because FIPUG is rearguing
its position from this proceeding. TECO also asserts that FIPUG is
rearguing positions it has taken in prior proceedings. TECO notes
that FIPUG, in its Motion for Mid-Course Protection filed in June
2000 in Docket No. 000001-EI, asked that TECO be required to
curtail any wholesale sale if the sale would occur during the same
hour in which TECO planned to interrupt interruptible customers.
TECO asserts that this is “the same type of subsidy which FIPUG'’s
currently proposed prohibition No. 1 would effect.” TECO also
notes that FIPUG, in its Motion for Mid-Course Protection,
requested that this Commission require TECO to reduce the buy-
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through power rate by the amount included in base rates for
generating capacity. TECO argues that this is “a similar effort to
achieve the type of buy-through power price subsidy FIPUG now seeks
in its second proposed prohibition.” TECO notes that we denied
those requests for relief from FIPUG’'s Motion for Mid-Course
Protection.

In its response, OPC states that it agrees that FIPUG has
raised valid issues which should be clarified by this Commission.
OPC states its belief that “no Florida IOU should receive any
incentive reward for making a non-separated wholesale sale which
disadvantages its retail customers.”

Analysis and Findings

As stated above, this Commission, at our November 22-23, 1999,
hearing in Docket No. 990001-EI, heard arguments about whether the
shareholder incentive mechanism approved in 1984 by Order No. 12923
was still necessary or appropriate. By Order No. PSC-99-2512-FOF-
EI, issued December 22, 1999, we ordered that this matter be the
subject of a separate proceeding. Accordingly, this docket was
established and the following issues were ultimately identified for
hearing in the Prehearing Order for this docket:

ISSUE 1: Should the Commission eliminate the 20 percent
shareholder incentive set forth in Order No. 12923,
issued January 24, 1984, in Docket No. 830001-EU-B?

ISSUE 2: If the Commission decides to maintain the 20
percent shareholder incentive in 1Issue 1 or
approves a new incentive, what types of non-
separated, non-firm, wholesale sales should be
eligible to receive the shareholder incentive?

ISSUE 3: If the Commission decides to maintain the 20
percent shareholder incentive in Issue 1 or
approves a new incentive, how should the incentive
be structured?

(Order No. PSC-00-0888-PHO-EI, issued May 5, 2000.) By Order 00-
1744, we ordered approval of a new shareholder incentive structure,
as set forth above.
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By its motion, FIPUG requests that we clarify Order 00-1744 to
prohibit IOUs from making non-separated wholesale sales in certain

circumstances. However, our proceeding in this docket did not
concern, nor was it intended to concern, a prohibition on making
certain non-sgseparated wholesale sales. None of the issues

identified for hearing by any party addressed the question of
whether any types of non-separated wholesale sales should be
prohibited; rather, the issues simply addressed the question of
what type of shareholder incentive program, if any, was appropriate
for non-separated wholesale sales. Thus, FIPUG’'s requested
prohibitions go beyond the scope of this docket. FIPUG's motion
for clarification does not seek to clarify any part of Order 00-
1744. 1Instead, it is a request to have this Commission graft into
Order 00-1744 new substantive restrictions on IOUs’ wholesale
sales, a matter that was never put at issue in this docket.
Therefore, we deny FIPUG’s motion for clarification of parts I and
II of Order 00-1744.

IT. Petitions for Hearing on Proposed Agency Action

As proposed agency action, Part III of Order 00-1744 provides
for the following regulatory treatment for revenues and expenses
associated with each non-separated wholesale power sale:

1. Each IOU shall credit its fuel and purchased power
cost recovery clause for an amount equal toc the
incremental fuel cost of generating the energy for
each such sale;

2. Except for FPC, each IOU shall credit its
environmental cost recovery clause for an amount
equal to the incremental SO, emission allowance cost
of generating the energy for each such sale. FPC,
because it does not have an environmental cost
recovery clause, shall credit this cost to its fuel
and purchased power cost recovery clause;

3. Each IOU shall credit its operating revenues for an
amount equal to the incremental operating and
maintenance (O&M) cost of generating the energy for
each such sale; and
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4. In accordance with Order No. PSC-99-2512-FOF-EI,
issued December 22, 1999, in Docket No. 990001-ET,
each IOU shall credit its capacity cost recovery
clause for an amount equal to any transmission
revenues or separately 1dentifiable capacity
revenues.

Order 00-1744 provides that if a protest to this part of the Order
is timely filed, this matter shall be addressed as part of this
Commission’s fuel and purchased power cost recovery proceedings.

In its protest of part III of Order 00-1744, FIPUG contends
that this regulatory treatment ignores replacement power purchases
and that Item 1 should be revised, as follows, to address this
situation:

Each IOU shall credit its fuel and purchased power cost
recovery clause for an amount equal to the incremental
fuel cost of generating the energy for each such sale or
in the event wholesale power is purchased to replace the
power sold, when the incremental cost of replacement
purchased power is more than the applicable fuel cost
factor, the clause or the buy through customer for whom
the replacement power is purchased shall be credited with
the price difference.

FIPUG also contends that Item 3 should be broadened to cover any
operating and maintenance costs that are charged to the fuel and
purchased power clause.

In response to FIPUG’s protest, TECO argues that FIPUG’s
motion does not raise a legitimate factual issue regarding the
calculation of gains but, instead, “is a repackaged version of
FIPUG's recurring argument that its interruptible customers should
be guaranteed the equivalent of firm service at significantly lower
and non-cost-effective interruptible rates.” TECO asserts that
FIPUG’'s protest is governed by the law of the case established in
our July 11, 2000, order on FIPUG’'s Motion for Mid-Course
Protection, and that “[rles judicata dictates that such loss be
avoided by the striking of FIPUG’s motion.” TECO concludes that we
should, on our own motion, strike FIPUG's protest as constituting
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an abuse of process. However, at our December 19, 2000, Agenda
Conference, TECO receded from its opposition to FIPUG's protest.

We believe that the relief sought in FIPUG’'s protest is
distinct from the relief sought in FIPUG’s Motion for Mid-Course
Protection. In the Motion for Mid-Course Protection, filed May 18,
2000, in Docket No. 000001-EI, FIPUG requested that the amount paid
by non-firm retail customers for buy-through power be reduced by an
equal amount to the base rate charges paid by non-firm retail
customers that support TECO's generating plants. FIPUG'’s protest
raises a related but distinct issue. Therefore, we find that
FIPUG’'s protest of Items 1 and 3 should be set for hearing.
Pursuant to Order 00-1744, the hearing should be conducted within
the fuel and purchased power cost recovery docket.

In its pleading, Gulf requests that Item 2 in part III of
Order 00-1744 be modified to allow an IOU to forego crediting its
environmental cost recovery clause for an amount equal to the
incremental SO, emission allowance cost of generating the energy
for each sale when the SO, emission allowance cost is so small as
to be immaterial. In the alternative, Gulf requests a formal
proceeding on this matter. Rule 25-22.060(1)(a), Florida
Administrative Code, provides that this Commission will not
entertain a motion for reconsideration of a proposed agency action.
Thus, Gulf’'s requested modification to Item 2 of part III of Order
00-1744 should also be addressed at hearing within the fuel and
purchased power cost recovery clause.

No person challenged Item 4 of part III of Order 00-1744.
Pursuant to Section 120.80(13) (b), Florida Statutes, Item 4 1is
deemed stipulated.

Based on the foregoing, it is

ORDERED by the Florida Public Service Commission that the
Florida Industrial Power Users Group’s motion for clarification of
parts I and II of Order No. PSC-00-1744-PAA-EI is denied. It is
further

ORDERED that the petitions of the Florida Industrial Power
Users Group and Gulf Power Company protesting part III of Order No.
PSC-00-1744-PAA-EI shall be set for hearing. It is further
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ORDERED that this docket shall be closed.

By ORDER of the Florida Public Service Commission this 10th
Day of January, 2001.

BLANCA S. BAYO, Director
Division of Records and Reporting

By: /C;LLA,#LQJ .
Kay Flyhn, chikef
Bureau of Records

( SEAL)

WCK

NOTICE OF FURTHER PROCEEDINGS OR JUDICTIAL REVIEW

The Florida Public Service Commission is required by Section
120.569(1), Florida Statutes, to notify ©parties of any
administrative hearing or judicial review of Commission orders that
is available under Sections 120.57 or 120.68, Florida Statutes, as
well as the procedures and time limits that apply. This notice
should not be construed to mean all requests for an administrative
hearing or judicial review will be granted or result in the relief
sought.

Any party adversely affected by the Commission’s action in
part I of this Order may request judicial review by the Florida
Supreme Court in the case of an electric, gas, or telephone utility
or the First District Court of Appeal in the case of a water and/or
wastewater utility by filing a notice of appeal with the Director,
Division of Records and reporting and filing a copy of the notice
of appeal and the filing fee with the appropriate court. This
filing must be completed within thirty (30) days after the issuance
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of this order, pursuant to Rule 9.110, Florida Rules of Appellate
Procedure. The notice of appeal must be in the form specified in
Rule 9.900(a), Florida Rules of Appellate Procedure.

Any party adversely affected by part II of this order, which
is preliminary, procedural, or intermediate in nature, may request:
(1) reconsideration within 10 days pursuant to Rule 25-22.0376,
Florida Administrative Code, if issued by a Prehearing Officer; (2)
reconsideration within 15 days pursuant to Rule 25-22.060, Florida
Administrative Code, if issued by the Commission; or (3) judicial
review by the Florida Supreme Court, in the case of an electric,
gas, or telephone utility, or the First District Court of Appeal,
in the case of a water or wastewater utility. A motion for
reconsideration shall be filed with the Director, Division of
Records and Reporting, in the form prescribed by Rule 25-22.060,
Florida Administrative Code. Judicial review of a preliminary,
procedural or intermediate ruling or order is available if review
of the final action will not provide an adequate remedy. Such
review may be requested from the appropriate court, as described
above 1n this paragraph, pursuant to Rule 9.100, Florida Rules of
Appellate Procedure. Mediation may be available on a case-by-case
basis. If mediation is conducted, it does not affect a
substantially interested person’s right to a hearing.



