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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: 1 Docket No. 000907-TP 
) 

Petition by Level 3 Communications, LLC for 1 
Arbitration of Certain Terms and Conditions of ) 
a Proposed Agreement with BellSouth 1 
Telecommunications, I nc . ) 

1 Filed: January 10, 2001 

POST-HEARING BRIEF OF BELLSOUTH TELECOMMUNICATIONS, INC. * 

BellSouth Telecommunications, Inc. ( "BellSouth") submits this post-hearing 

brief in support of its positions on the issues submitted to  the Commission for 

arbitration in accordance with Section 252 of the Telecommunications Act of 

1996. 47 U.S.C. § 252. Considering the evidence and applicable law, the 

Commission should adopt BellSouth's position on each of the issues which remain 

in dispute. 

1. INTRODUCTION 

This arbitration proceeding was initiated by Level 3 Communications, LLC 

("Level 3'7.' BellSouth has been negotiating the terms of a new interconnection 

agreement with Level 3 since February 2000. Although BellSouth and Level 3 

~ ' Level 3 filed its Petition for Arbitration on July 20, 2000, raising certain disputed 
issues concerning the parties' proposed interconnection agreement. BellSouth filed its 
Response to  the Petition on August 14, 2000, and the Commission heard this matter on 
December 6, 2000. During the hearing, the Commission heard the testimony of Level 3 
witnesses Gregory L. Rogers, Anthony Sachetti, and Timothy J. Gates, and it heard the 
testimony of BellSouth witness Cynthia K. Cox. A transcript of this hearing, which 
consists of 527 pages and 17 exhibits was prepared. 



were able to  reach agreement on a number of issues, five issues remain unresolved 

(Issues Nos. 1, 2, 3, 6, and 7L2 

II. STATUTORY OVERVIEW 

The 1996 Act provides that parties negotiating an interconnection agreement 

have the duty to  negotiate in good faith.3 After negotiations have continued for a 

specified period, the 1996 Act allows either party to  petition a state commission 

for arbitration of unresolved i s s ~ e s . ~  The petition must identify the issues resulting. 

from the negotiations that are resolved, as well as those that are unre~olved.~ The 

petitioning party must submit along with its petition "all relevant documentation 

concerning: (1) the unresolved issues; (2) the position of each of the parties with 

respect to those issues; and (3) any other issues discussed and resolved by the 

parties."6 A non-petitioning party to  a negotiation under this section may respond 

to the other party's petition and provide such additional information as i t  wishes 

within 25 days after the state commission receives the petition.' The 1996 Act 

The parties have resolved three of the issues originally in dispute (Issues Nos. 4, 
5, and 8). 

47 U.S.C. § 251 (c)(l) .  

47 U.S.C. § 252(b)(2). 

See generally, 47 U.S.C. § §  252(b)(2)(A) and 252 (b)(4). 

47 U.S.C. § 252(b)(2). 

' 47 U.S.C. § 252(b)(3). 
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limits a state commission's consideration of any petition (and any response thereto) 

to  the unresolved issues set forth in the petition and in the response.' 

Through the arbitration process, the Commission must now resolve the 

remaining disputed issues in a manner that ensures the requirements of Sections 

251 and 252 of the 1996 Act are met. The obligations contained in those sections 

of the 1996 Act are the obligations that form the basis for negotiation, and if 

negotiations are unsuccessful, they then form the basis for arbitration. Once the 

Commission provides guidance on the unresolved issues, the parties will 

incorporate those resolutions into a final agreement that will then be submitted to  

the Commission for its final approvaLg 

111. ISSUES AND POSITIONS 

ISSUE 1: 
their networks? 

How should the parties designate the Interconnection Points (IPS) for 

SUMMARY OF BELLSOUTH'S POSITION 

* * *  While Level 3 can have a single Point of Interconnection in a LATA if it 
chooses, it remains responsible to pay for the facilities necessary to  carry calls 
originated by BellSouth customers in distant local calling areas to  that single Point 
of Interconnection. * * * 

DISCUSSION 

It would be ironic if a law designed to promote a market-driven 
economy in local telephony service were instead interpreted to  
prohibit the consideration of cost when making decisions and thereby 
subsidize and reward inefficient behavior by market participants. US. 

47 U.S.C. § 252(b)(4). 

47 U.S.C. § 252(a). 
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West Communications, lnc. v. Jennings, 46 F.Supp.2d 1004, 1021 
(D. Ark. 1999). 

This issue addresses calls that originate in one BellSouth local calling area 

and are intended to  be terminated in that same local calling area, but that have to 

be routed out of that local calling area because of Level 3's network design. 

BellSouth believes Level 3 should be responsible for the costs BellSouth incurs in 

I 

local calling area in which they originate to  a Point 

designated in a distant local calling area. (See Tr. 

the other hand, believes that BellSouth should be 

hauling these calls outside the 

of Interconnection Level 3 has 

Vol. 1, p. 135). Level 3, on 

responsible for these costs. (See Tr. Vol. 1 , p. 134-35). l o  

To illustrate the nature of the issue, assume that a particular LATA is shaped 

like a rectangle and that there are 20 equally-sized local calling areas within that 

LATA. Local Calling Area No. 1 is a t  the top left corner of the LATA, and Local 

Calling Area No. 20 is a t  the bottom right corner of the LATA. Assume further that 

Level 3 establishes a single Point of Interconnection in the LATA, and that the 

single Point of Interconnection is located in Local Calling Area No. 1. (See Tr. Vol. 

1,  pp 73-77). 

Consider what must happen in order for a BellSouth end user in Local Calling 

Area No. 20 to  call a Level 3 end user who is also located in Local Calling Area No- 

l o  Level 3 acknowledges that BellSouth has agreed to  deliver BellSouth's 
originating traffic to  one interconnection point in each local calling area. (see Tr. 
Vol. 1, p. 125). Level 3, therefore, acknowledges that it has no dispute with 
BellSouth regarding Issue No. 1 when the BellSouth end user, the Level 3 end user, 
and the Point of Interconnection designated by Level 3 are ail physically located 
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20. That call must be hauled outside of Local Calling Area No. 20 and across 

several other local calling areas to  the Level 3 Point of Interconnection in Local 

Calling Area No. 1. (See Tr. Vol, 1 , p. 76). Level 3 will then turn around and haul 

the call all the way back to Local Calling Area No. 20 (Where it originated), and 

terminate it to  its end user. (See - -  /d . )  

Level 3 acknowledges that when a BellSouth end user in Local Calling Area 

No. 20 tries to  call a BellSouth end user in Local Calling Area No. 1, BellSouth will 

not deliver that call unless the end user placing the call pays toll charges. (See Tr. 

Vol. 1, p. 130). Level 3, however, is unwilling to  compensate BellSouth for hauling 

the call described above from Local Calling Area No. 20 to Local Calling Area No. 

1. (See Tr. Vol. 1, p. 77). Instead, Level 3 contends that BellSouth should bear 

the costs of hauling the call from the BellSouth end user in Local Calling Area No. 

20 all the way across the LATA to  Local Calling Area No. 1, just so Level 3 can 

turn around and haul the call right back to  the same local calling area in which it 

originated. (H.) The question this Commission must decide, therefore, is when 

Level 3 deliberately, and for its own purposes, chooses to have a single Point of 

~ 

within the same BellSouth local calling area. (See Tr. Vol. 1, p. 129). 
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Interconnection in a LATA as discussed above, who should pay for the 

consequences of that decision." 

A. Two federal courts have rejected the arguments Level 3 presents in 
support of its position on Issue No. 1, and one of those courts has 
expressly stated that a state Commission may require an ALEC to 
compensate an incumbent for costs resulting from an inefficient 
interconnection. 

Level 3 notes that 47 U.S.C. §251(c)(2) requires an ILEC to  provide 

interconnection 

(see Tr. Vol. 1,  

BellSouth and 

Interconnection] 

"at any technically feasible point within the carrier's network," 

p. 71), and it claims that "the only permissible consideration for 

the Commission in determining whether the [Point of 

location is acceptable is whether [it] is technically feasible . . . .'I 

(See Tr. a t  71). Level 3 contends that this Commission may not consider any 

economic factors in determining whether BellSouth must deliver all of its originating 

traffic - without charge - to a single Point of Interconnection designated by Level 

3. (/d. a t  71-72). 

Level 3's position presents another interesting dilemma that bears some 
consideration. BellSouth's position, obviously, is that its network is made up of a 
number of local networks. (See Direct Testimony of BellSouth witness Cynthia Cox 
a t  6). Level 3's position, on the other hand, is that once it interconnects with 
BellSouth a t  any point, it needs to  do nothing else to be able to exchange local 
traffic anywhere in the LATA. Under this theory, however, what will happen when 
BellSouth obtains interLATA relief and the LATA boundaries evaporate? The logical 
extension of Level 3's position in this arbitration is that because the barrier posed. 
by the LATA boundaries no longer exists, BellSouth should deliver all of its traffic 
Originating in Florida to  a single Point of Interconnection in the state. If Level 3's 
position were accepted, BellSouth could be financially responsible for hauling a call 
from one of its subscribers in Jacksonville that is destined to  the Level 3 subscriber 
across the street in Jacksonville all the way to a Point of Interconnection Level 3 
has designated in Miami. Where is the equity in such a position? 

1 1  
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LeveI 3's argument is similar to an argument the FCC raised before a federal 

court in Oregon. In US West v. AT&T Communications, 31 F.Supp.2d 839, 852 

(D. Or. 1998), reversed in part, vacated in part sub nom. US West v. AT&T, 224 

F.3d 1049 (gth Cir. 2000),'2 the Court acknowledged the FCC's argument that the 

Act only requires a CLEC to establish one Point of Interconnection. ld. At 852. The 

Court then expressly rejected the FCC's argument, stating that "[iln the end, the 

FCC's interpretation of the statute collapses under the weight of its own 

contradictions." ld. at  852 (emphasis added). The Court explained that with 

regard to  Section 251 (c ) ,  the concept of "[tlechnical feasibility answers the 

question of whether a CLEC may interconnect a t  a given point, but it does not 

answer the question of how many points of interconnection a CLEC must have." 

ld. (emphasis in original). The Court, therefore, concluded that a state Commission 

may order a CLEC to  establish more than one Point of Interconnection. ld. 

Subsequently, the United States District Court for the District of Arizona also 

concluded that a state Commission may order a CLEC to establish more than one 

Point of Interconnection. See US West v. Jennings, 46 F.Supp.2d 1004, 1021 (0. 

Az. 1999). In that case, the Court reviewed the Arizona Commission's decisions 

l 2  US West appealed several aspects of the Oregon Public Utility Commission's 
decisions in arbitration proceedings between US West and AT&T, MCI, and Sprint 
to  the federal district court. ld. at 843, The FCC participated in the proceeding. 
before the district court as amicus curiae. ld. After the district court rendered the 
decision discussed in this brief, some of the parties appealed that decision to  the 
United States Court of Appeals for the Ninth Circuit. The district court's decision 
on the point of interconnection issue discussed in this brief, however, was not 
raised on appeal, thus it was not disturbed by the Ninth Circuit's decision. 
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on the Point of Interconnection issue in ten consolidated arbitration proceedings. 

The Arizona Commission acknowledged that in a t  least one of those ten 

proceedings, it had considered "only whether interconnection was physically 

possible a t  the requested location." ld. a t  1021 The Arizona Commission 

"ignored other factors such as the cost to [the incumbent] of establishing only a 

single point of interconnection, because the [Commission] assumed it could not 

consider those factors." Id. The Court, however, ruled that 

In determining whether a CLEC should establish more than one point 
of interconnection in Arizona, the [Arizona Commission] may properly 
consider relevant factors, including whether a CLEC is purposely 
structuring its point(s) of interconnection to  maximize the cost to the 
ILEC or to  otherwise gain an unfair competitive advantage. The 
purpose of the Act is to promote competition, not to favor one class 
of competitors a t  the expense of another. 

Id. 

Significantly, the Arizona court further ruled that "[ais an alternative, the 

[Arizona Commission] may require a CLEC to compensate [the incumbent] for costs 

resulting from an inefficient interconnection." ld. The Court concluded its 

discussion of this issue by noting that "[ilt would be ironic if a law designed to  

promote a market-driven economy in local telephone service were instead 

interpreted to  prohibit the consideration of cost when making decisions and thereby 

subsidize and reward inefficient behavior by market participants." Id. at 1022. 

During the hearing, Level 3's witness was asked whether Level 3 incurs 

"higher termination costs for calls to its customers located outside the local calling 

area than it would versus calls to customers located within the local calling area." 
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(See Tr. Vol. 3, p. 372). The response is instructive: "it seems clear to  me that if 

Level 3 has to  transport the call to  that other exchange, that the costs would be 

higher than they would otherwise." W. - Hemphasis added). The reverse is equally 

clear - if BellSouth has to transport a call to a Point of Interconnection located in a 

different local calling area, the costs would be higher than they would if BellSouth 

transported the call to  a Point of Interconnection located within the local calling 

area in which it originated. Level 3, however, is unwilling to  compensate BellSouth 

for these additional costs it has caused BellSouth to  incur. Instead, Level 3 wants 

BellSouth, and BellSouth alone, to  bear those costs and thereby subsidize Level 3's 

operations. As the federal court in Arizona ruled, the Act neither requires nor 

permits such a result. 

B. Under the logic of the FCC's TSR Wire/ess Order, an incumbent only is 
required to deliver its originating traffic, without charge, to a Point of 
Interconnection that is located within the local calling area in which 
the traffic originated. 

After these two  federal court decisions were released, the FCC released an 

Order addressing the Point of Interconnection issue. See Memorandum Opinion 

and Order, ln the Matter Of TSR Wireless, LLC. v. US West, File Nos. E-98-13, E- 

98-15, E-98-16, E-98-17, E-98-18 (June 21, 2000). In TSR Wireless, a CMRS 

provider took the position that an incumbent was required to  deliver its originating 

traffic to  the CMRS provider's Point of Interconnection without charge. As the 

FCC noted, two  FCC rules bear on this position. The first is 47 CFR §51.702(b), 

which provides that "a LEC may not assess charges on any other 
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teJecommunications carrier for local telecommunications traffic that originates on 

the LEC's n e t w ~ r k . " ' ~  The second is 47 CFR §51.701Ib)(2), which defines "local 

telecommunications traffic" to which reciprocal compensation obligations apply as 

"telecommunications traffic between a LEC and a CMRS provider that, at the 

beginning of the call, originates and terminates within the same Major Trading 

Areal4 . . . ." 

In the TSR Wireless Order, the FCC read these two rules together to 

determine the extent of an incumbent's obligation to deliver its originating traffic t o  

a CMRS provider without charge. Specifically, the FCC ruled that: 

Section 5 1.703(b), when read in conjunction with Section 
51.701 (b)(2), requires L E E  ?I deliver, without charge, traffic to 
CMRS providers anywhere I the  MTA in which the call originated ' 

TSR Wireless Order at 1131 (emphasis added). An incumbent, therefore, is 

required to  deliver its originating traffic, without charge, to a CMRS provider's 

Point of Interconnection located within the same MTA in which the traffic 

originates. Absolutely nothing in the TSR Wireless Order suggests that an 

incumbent is required to deliver its originating traffic, without charge, to  a Point of 

Interconnection located in an MTA other than the MTA in which the traffic 

originated. 

l 3  

"applies only to local telecommunications traffic.'' (See Tr. Vol. 1, p. 79). 
14 

a local calling area in a wireline environment. 

As the attorney who testified on behalf of Level 3 acknowledged, this rule 

As explained below, a Major Trading Area (MTA) is the CMRS equivalent of 
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The logic of the TSR Wireless decision applies with equal force to traffic 

between two LECs. The definition of "local telecommunications traffic" for LEC- 

to-LEC calls is traffic "that originates and terminates within a local service area 

established by the state commission." See 47 CFR 951.701 (b)(1).I5 As Level 3's 

witness acknowledged, 

An MTA is what determines a local calling area in the CMRS 
environment. A local service area is what determines a local calling 
area in the wire line or non-CMRS environment. 

(See - Tr. Vol. 3, p. 85). Applying the logic of the FCC's decision in the TSR Order 

to  the LEC-to-LEC traffic that is at  issue in this arbitration, therefore, leads to the 

inescapable conclusion that BellSouth must deliver its originating traffic, without 

charge, to  a Level 3 Point of Interconnection that is located anywhere within the 

local calling area in which the traffic originated. BellSouth, however, is not 

required to  deliver traffic that originates in one local calling area to a Point of 

Interconnection Level 3 has designated in another local calling area without charge 

to Level 3. As Level 3's witnesses stated in the following exchange: 

Q. And the FCC is saying that the LEC does, in fact, have to  deliver 
without charge traffic to that  CMRS provider, right? 

A. Correct. 

Q. As long as it delivers it anywhere within the major trading area which 
is, basically, the local calling area, right? 

A. That would be similar to the local calling area in a wire line 
environment, correct. 

l 5  Level 3 agrees that this definition of "local telecommunications traffic" 
applies to calls between BellSouth and Level 3. (See Tr. Vol. I ,  p. 80). 
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(See Tr., Voi. 3, p. 84). 

C. Adopting SellSouth's proposal would not force Level 3 to buitd 
facilities to every BellSouth local calling area, but instead it would 
require Level 3 to be financially responsible 'for the facilities necessary 
to carry calls from distant local calling areas to a Point of 
Interconnection designated by Level 3. 

Part of Level 3's argument is that adopting BellSouth's proposal would force 

Level 3 to  build facilities to every BellSouth local calling area. (See e.g., Gates 

Direct at 13). That is absolutely inaccurate. BellSouth acknowledges that Level 3 

can establish a physical Point of Interconnection with BellSouth at any technically 

feasible point, and if it chooses to  have only a single such point in a LATA, that is 

Level 3 's  choice. Level 3 can, however, lease facilities from BellSouth or any other 

entity to collect traffic from local calling areas outside of the local calling area in 

which its Point of Interconnection is found. (See Tr. Vol. 3, pp. 471-73). Nothing 

in BellSouth's proposed solution to this issue would require Level 3 t o  build another 

(or the first) foot of cable devoted to  local service in Florida beyond that required to  

establish a single Point of Interconnection in the LATAs Level 3 chooses to  serve. 

Finally, BellSouth is not challenging Level 3's ability to  designate a single 

Point of Interconnection for its originating traffic in each LATA. (See Tr. Vol. 3, p. 

470). Nor is BellSouth challenging Level 3's ability to design its network as it sees 

fit. (See Tr. Vol. 3, p. 456). BellSouth is, however, challenging Level 3's ability to  

avoid the costs that result from its own network design decisions by requiring 

BellSouth and its customers to  bear those costs. BetlSouth, therefore, requests the 

Commission to conclude that while Level 3 can have a single Point of 

12 



Interconnection in a LATA if it chooses, it remains responsible to  pay for the 

facilities necessary to  carry cails originated by BellSouth customers in distant local 

calling areas to that single Point of Interconnection. That is the fair and equitable 

result. 

ISSUE 2: Under what circumstances is Level 3 entitled to symmetrical 
compensation for leased facility interconnection? 

SUMMARY OF BELLSOUTH’S POSITION 

* * *  Unless and until Level 3 files costs studies which prove that it is entitled 
to  asymmetrical compensation under the FCC’s rules, Level 3 should pay 8ellSouth 
the same rate for a local channel facility as BellSouth charges Level 3 for a local 
channel facility. * * * 

This issue addresses the rates a party to the agreement must pay if and 

when it leases facilities on the other party‘s network to transport traffic originated 

by its own end users from the Point of Interconnection to a point on the other 

party‘s network. While the parties obviously disagree about certain aspects of this 

issue, there are some aspects of the issue that are not in dispute. Before 

discussing the parties’ disagreement, BellSouth will first address the aspects of this 

issue that are not in dispute. 

First, the definitions of the facilities addressed by this issue are not in 

dispute. One of the attachments to  the Petition Level 3 filed with the Commission 

is a draft copy of the parties‘ interconnection agreement.” As Level 3 explains 

Paragraph 7 of its Petition for Arbitration, Level 3 identified disputed language 

n 

n 

l 6  For ease of reference, BellSouth has attached a portion of the draft 
agreement that was attached to  Level 3‘s petition - the portion that is labeled 
“Attachment 3 Network Interconnection” - as an Attachment 1 to this brief. 
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this draft interconnection agreement by either underlining or striking through such 

disputed language." If language in the proposed agreement is in regular text, 

therefore, the language is not in dispute. Id. This Attachment contains the 

definitions of "local channel" facility, (see Attachment, page 4, § 1.2.3), "serving 

wire center,'' (id. § 1.2.4), and "dedicated interoffice transport" facility. (/d. at 

§1.2.5). These definitions appear in regular text and, therefore, they are not in 

dispute in this arbitration. (See also Tr. Vol. 3, p. 519-20). 

Second, the manner in which BellSouth has labeled the facilities addressed 

by Issue No. 2 is not in dispute. On cross examination, Level 3's network witness 

carefully reviewed the network diagram which was admitted into evidence as 

BellSouth's Cross Examination Exhibit No. 5. (See Tt. Vol. 1 I pp. 123-1 29). This 

witness agreed with BellSouth's designation of certain facilities on that diagram as 

local channel facilities, (see, e.g., Tr. Vol. 1, p. 126) and he agreed with 

BellSouth's designation of other facilities on that diagram as dedicated interoffice 

transport facilities. (See, e.g., Tr. Vol. 1, p. 128).'* In fact, after reviewing the 

diagram in detail, (see Tr. Vol. 1, pp, 124-1 29), Level 3's Senior Director, Network 

Planning and Interconnection Services testified that he saw nothing on Exhibit 5 

that was mislabeled. (See Tr. Vol. 1, p. 129). 
{ 

l 7  

of Level 3's petition. See Response a t  17. 
In its Response, BellSouth admitted the allegations set forth in Paragraph 7 

Additionally, Level 3 witness Gates agreed with BellSouth's description of a 
dedicated interoffice transport facility as "a distance-sensitive charge . . . for 
transport between two  wire centers." (See Tr. Vol. 3 at 365). 

18 
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Finally, the parties do not dispute the fact that the facilities addressed by 

this issue would be used by one party to transport traffic originated by its own end 

users from the Point of Interconnection to a point on the other party's network. 

Level 3's witness, for instance, acknowledges that the type of interconnection 

addressed in Issue No. 2 is "a form of transport." (Direct Testimony of Timothy 

Gates a t  6). Level 3's witness also acknowledges that Issue No. 2 arises when 

"Level 3 customers are originating traffic that is terminated on the BellSouth 

network,'' (Gates Direct a t  8), or "when BellSouth originates traffic that  terminates 

on the Level 3 network." (Id. at 9). Moreover, Level 3 obviously is seeking 

"symmetrical compensation" for these facilities which transport traffic that must be 

terminated to BellSouth customers, (see Petition at p. 9), and Level 3 relies on the 

FCC's "symmetrical compensation principles'' in support of its position. (/d a t  

718). 

What is in dispute is the rate of compensation that applies when one party 

leases the facilities described above from the other party. The FCC's reciprocal 

compensation rules "apply to  reciprocal compensation for transport and termination 

of local telecommunications traffic between LECs and other telecommunications 

carriers," see 47 CFR §51.701 (a), and they define a "reciprocal compensation 

arrangement" as one in which "each of the two carriers receives compensation 

from the other carrier for the transport and termination on each carrier's network 

facilities of local telecommunications traffic that originates on the network facilities 

of the other carrier." M., §51.702(e). As noted above, Level 3 acknowledges that 



the type of interconnection addressed in Issue No. 2 is a "form of transport." 

(Gates Direct at 6). These FCC's reciprocal compensation rules, therefore, govern 

the resolution of Issue No. 2. 

In general, these rules provide that "[rlates for transport and termination of 

local telecommunications traffic shall be symmetrical . . . ." /d., 951.71 1 (a). 

Symmetrical rates, in turn, 

are rates that [Level 31 assesses upon [SellSouth] for transport and 
termination of local telecommunications traffic equal t o  those that 
[BellSouth] assesses upon [Level 31 for the same services. 

/d, 051.71 1 (a)(1).19 (See also Tr. Vol. 2 at p. 368)(Level 3 Witness Gates states 

that under this rule, "reciprocal compensation should be symmetrical; that is, the 

rates paid for terminating traffic should be based on the costs of the ILEC, and 

they would be the same whether it's being terminated by BellSouth or being 

terminated by Level 3,"). Thus, if BellSouth leases Level 3 network facilities that 

are the subject of this issue, BellSouth must pay Level 3 the same rate for those 

facilities as Level 3 would be required to  pay BellSouth for the same facilities. 

Level 3 acknowledges that in light of the manner in which Level 3 has 

chosen to  design its network, there are no dedicated interoffice transport facilities 

on Level 3's side of the Point of Interconnection. (See, e.g., Exhibit 5; Gates 

Direct at 9). Instead, there are only local channel facilities. V d ) .  If BellSouth 

l 9  As discussed in more detail below, a state Commission may establish 
asymmetrical rates if a non-incumbent carrier proves that symmetrical rates do not 
cover the non-incumbent's costs. See 47 CFR 951.71 1 (b). Level 3, however, has 
made no such showing in this arbitration. 
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were to lease these local channel facilities from Level 3, the FCC's reciprocal 

compensation rules provide that BellSouth should pay Level 3 the same rates for 

these local channel facilities as Level 3 would pay BellSouth for local channel 

facilities. Whether the total amount of compensation paid by Level 3 equals the 

total amount of compensation paid by BellSouth has no bearing on this issue 

because, as Level 3's witness acknowledges, "symmetrical compensation provides 

for the same rate for compensation but not necessarily for the same level [of 

compensation]." (See Tr. Vot. 3 at p. 368). 

Level 3, however, is not satisfied with receiving the same rates for a local 

channel facility as it pays BellSouth for a local channel facility. Instead, Level 3 

wants to  charge BellSouth higher rates. During the hearing, Level 3's witness 

testified that "generally I would agree with [the following] characterization: 

What I understand the issue here to be is that when the call goes 
from the Level 3 end user to  the BellSouth end user, Level 3 has to  
pay call transport for the red linez0 that's marked local channel and 
then has to, assuming its dedicated transport, has to  pay call 
transport for the red line marked DIT. 

But when the call goes from the BellSouth end user number one to 
the Level 3 end user, BellSouth only pays Level 3 an amount equal to 
the red line between the [Point of Interconnection] and the Level 3 
switch marked LC. And Level 3 says those two  amounts are 
different, and that's unfair. 

(See Tr. Vol. 2, pp. 297-98). To be more precise, Level 3 is asking this 

Commission to  rule that when BellSouth leases a local channel facility from Level 

2o 

Exhibit 5. (See Tr. Vol. 2, p. 296). 
The lines and designations refer to  the lines and designations that appear on 
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3, 6ellSouth must pay Level 3 a combination of both local channel facility rates 

plus dedicated interoffice transport facility rates for that local channel facility. 

(See Tr. Vol. 2, pp, 301-05). (See also Tr. Vol. 2, p 257)(Level 3 witness Gates 

testifies that "Level 3 should be allowed to charge BellSouth whatever it is that 

BellSouth charges Level 3 in order to  have symmetrical rates."), 

As noted above, however, Level 3 agrees that the facility at issue is a local 

channei facility. Section 51.71 1 ( a ) ( l )  of the FCC's Rules, therefore, plainly 

requires Level 3 to  charge BellSouth the same rate for that local channel facility as 

BellSouth would charge Level 3 for that local channel facility. Level 3's attempts 

to  charge BellSouth a higher - or asymmetrical - rate for these facilities, therefore, 

should be rejected. 

Level 3 claims that "it just requests that its costs be recovered, too, through 

a symmetrical rate design so that they can recover their costs as well." (See Tr. 

Vol 2, p. 31 2). Level 3 also claims that "those definitions [in the agreement] don't 

help Level 3 in terms of cost recovery." (See Tr. Vol. 2, p. 322). If Level 3 

believes that the symmetrical rates BellSouth proposes to  charge Level 3 for a 

local channel facility are less than Level 3's cost of providing a local channel 

facility, the FCC's rules afford Level 3 a remedy. These rules provide that 

A state commission may establish asymmetrical rates for transport 
and termination of local telecommunications traffic only if the carrier 
other than the incumbent LEC . . . proves to  the state commission on 
the basis of a cost study using the forward-looking economic cost 
based pricing methodology described in § §51,505 and 51.51 1 that 
the forward-looking costs for a network efficiently configured and 
operated by the carrier other than the incumbent LEC . . . exceed the 

1 
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costs incurred by the incumbent LEC . . . and, consequently, that such 
that (sic) a higher rate is justified. 

47 CFR 951.71 1 (b)(emphasis added). Thus, as Level 3's witness acknowledges, if 

Level 3 believes that its costs of providing a local channel facility are greater than 

BellSouth's costs of providing a local channel facility, Level 3 may ask the 

Commission for asymmetrical compensation. (See Tr. Vol. 3 at 373). 

If i t  chooses to  seek asymmetrical reciprocal compensation, however, Level 

3 must file a cost study to prove its contention. Level 3, however, has filed no 

su'ch cost study in this arbitration. The Commission, therefore, should order Level 3 

to pay BellSouth the same rate for a local channel facility as BellSouth charges 

Level 3 for a local channel facility. 

ISSUE 3: 
trunks on the other party's network? If so, what rates should apply? 

Should each party be required to pay for the use of interconnection 

SUMMARY OF BELLSOUTH'S POSITION 

* * *  The parties should be required to pay for interconnection trunks on the 
other party's network if those trunks are used to  deliver traffic to a Point of 
Interconnection which is outside the local calling area which the traffic originated. 
The rates for interconnection established in Docket No. 990649-TP should apply. 
* * *  

As noted above, Level 3 acknowledges that BellSouth has agreed to  deliver 

BellSouth's originating traffic to one interconnection point in each local calling area. 

(See Tr. Vol. 1, p. 125). Thus when a BellSouth customer in a given local calling . 

area calls a Level 3 customer in the same local calling area, BellSouth has agreed to 

provide the trunks necessary to deliver that call to a Point of Interconnection 

located in the same local calling area a t  its own expense, Level 3, therefore, 
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acknowledges that when the calling party, the called party, and the Point of 

Interconnection are all located within the same local calling area, there is no dispute 

with regard to  Issue No. 3. (See - Tr. Vol. 3, pp. 332-33). 

The dispute regarding Issue No. 3, therefore, arises when a BellSouth end 

user in a given local calling area calls a Level 3 end user in the same local calling 

area, but the Point of Interconnection designated by Level 3 is located in a different 

local calling area. In that case, BellSouth's position is that Level 3 should pay 

BellSouth for the costs it incurs in establishing the trunks that are necessary to 

deliver the call from the boundary of the local calling area in which the call 

originates to the Point of tnterconnection in the other local calling area. (See Tr. 

Vol. 3, pp 333-335). Level 3's position, on the other hand, is that BellSouth 

should bear the costs of establishing these trunks. 

This issue, therefore, is simply an extension of Issue No 1. In fact, Level 3's 

position on Issue No. 3 is that 

[l]f you have a single [Point of Interconnection] per LATA, that's what 
it means. You have one interconnection point, and . . BellSouth 
brings all that traffic to  that single interconnection point. If BellSouth 
through the contract somehow forces Level 3 to  build facilities out 
hub-and-spoke kind of like its existing network, then it violates the 
principle of a single [Point of Interconnection] by forcing Level 3 and 
other new entrants, in fact, to  almost duplicate the existing network 
of BellSouth. 

(See Tr. Vol. 3, p. 332). This position is nearly identical to Level 3's position on 

Issue No. I .  It is not surprising, therefore, that when asked whether Issue No. 3 

"should go away" if the Commission decides Issue No. 1 in BellSouth's favor, Level 
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3's witness testified that "[tlhey are certainly related issues.'' (See Tr. Vol. 3, p. 

336). 

As explained in detail above, the Commission should rule in BellSouth's favor 

on Issue No. 1. Because Issue No. 3 is simply an extension of Level 3's position 

on Issue No. 1, the Commission should also rule in BellSouth's favor on Issue No. 

3. BellSouth, therefore, requests the Commission to conclude that while Level 3 

can have a single Point of Interconnection in a LATA if it chooses, it remains 

responsible to  pay for the facilities - including trunks - necessary to  carry calls 

from distant local calling areas to that single Point of Interconnection. 

Level 3 also has objected "to paying what it understands to  be tariffed 

recurring and nonrecurring charges for co-carrier trunks." See Petition for 

Arbitration a t  722. BellSouth, however, has not proposed to  charge Level 3 

tariffed rates for trunks. Instead, BellSouth has proposed to charge Level 3 the 

rates that  appear in the pricing schedule for trunks, (see Tr. Vol. 3, p. 479), and 

Level 3 has not objected to  paying the trunk charges set forth in the pricing 

schedule. Moreover, BellSouth has stated that these rates in the pricing schedule 

are subject to true-up pending the Commission's decision in the generic UNE 

docket. (See Tr. Vol. 3, p. 520). Finally, although Level 3 apparently feared that 

BellSouth is over-recovering the costs of such trunks by charging Level 3 for both 
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trunking facilities and reciprocal compensation, BellSouth witness Cox explained 

that this simply is not the case." 

ISSUE 6:22 For purposes of the interconnection agreement between Level 3 and 
BellSouth, should ISP-bound traffic be treated as local traffic for the purposes of 
reciprocat compensation, or should it be otherwise compensated? 

SUMMARY OF BELLSOUTH'S POSITION 

No, but if the Commission treats such calls as local, it should require the 
parties to  track traffic to lSPs and retroactively make any required inter-carrier 
compensation payments consistent with future FCC rulings or with the result of the 
generic docket the Commission has initiated to address this subject. 

* * *  

. *  

* * * 

Issue No. 6 addresses whether the parties must pay reciprocal compensation 

on calls placed to  enhanced service providers, including Internet Service Providers 

("ISPs"). As Level 3 acknowledges, this Commission has opened a generic docket 

to  consider this issue. (See Tr. Vol. 3, p. 346). In the meantime, BellSouth is 

tracking traffic to  ISPs. (See Tr. Vol. 3, p. 491). Level 3's witness testified that  

"the carriers just need to be treated the same," (M. - a t  p. 349), and that "it might 

make some sense" for the Commission to  treat Level 3 as it has treated other 

carriers in the past by ordering BellSouth to track reciprocal Compensation to  ISPs 

On redirect, BellSouth witness Ms. Cox explained that if Level 3 purchases 
dedicated interoffice transport facilities, Level 3 would not pay common transport 
charges. (See Tr. Vol. 3 a t  p. 522). Ms. Cox concluded by stating that she could 
not think of any situation in which BellSouth would double-bill Level 3 for trunks. 
(Id.).  

As explained above, the parties have settled Issues No. 4, 5, and 8. In this 
brief, however, BellSouth has used the Issue Numbers that appear in proc order the 
Order Establishing Procedure. 
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"with the intention of paying it once the FCC rules or not paying it once the FCC 

rules based on that decision . . . ." (Id. at 347). 

BellSouth, of course, believes that calk to lSPs are not local calls and, 

therefore, no reciprocal compensation is due for such calls. (Cox Direct a t  21). If 

this Commission decides that such calls are local calls, however, it should require 

the parties to track traffic to  lSPs and retroactively make any required inter-carrier 

compensation payments consistent with future FCC rulings or with the result of the 

generic docket the Commission has initiated to address this subject. (See Tr. VoI. 

3, p. 491). 

Additionally, the Commission should consider several aspects of Level 3's 

testimony during the generic proceeding. Level 3's witness, for instance, 

acknowledged that  the current rate for reciprocal compensation in Florida spreads 

all of the costs associated with transporting and terminating a call over an average 

call duration of 2.708 minutes. (M. a t  352). Thus when the duration of a call from 

a BellSouth end user to  an ISP served by Level 3 is greater than 2.708 minutes, 

Level 3's actual costs of transporting and terminating that call are lower than the 

amount of reciprocal compensation BellSouth would pay Level 3 for that call. (/dm 

at 354). This is particularly important in light of level 3's testimony that "ISP- 

bound calls generally tend t o  have longer holding times than do average local 

calls." (Id. a t  352), because it means the amount of reciprocal compensation Level 

3 collects from 

transporting and 

BellSouth for calls to  lSPs generally exceeds Level 3's costs of 

terminating those calls. 



This is, of course, is problematic in light of Level 3's acknowledgement that 

reciprocal Compensation is a cost recovery mechanism, (Id. at 274). In fact, Level 

3's witness admits that the inter-carrier compensation mechanism recently adopted 

by the Wisconsin Commission23 "is one way to fix the problem" because, under 

that mechanism, "you're not going to  have the problem with overrecovery or 

underrecovery." (Id. a t  370). There are, of course, other methods of fixing the 

problem, and the Commission should carefully consider these methods in the 

generic docket. 

ISSUE 7 :  
compensation to Level 3 based upon the physical location of Level 3's customers? 

Should BellSouth be permitted to define its obligation to pay reciprocal 

SUMMARY OF BELLSOUTH'S POSITION 

+ * *  Regardless of the telephone number Level 3 assigns to its customer, 
Level 3 is not entitled to  reciprocal compensation when a BellSouth customer in 
one local calling area calls a Level 3 customer in a different local calling area. * * *  

R ec i pro c a I c o m pen sat ion ob I ig at io n s a p p l y o n I y to  "I oca1 t e I ec o m mu n i c at i o n s 

traffic," which is defined as traffic that "originates and terminates within a local 

service area established by the state commission." See 47 CFR 951.701. If a 

BellSouth customer in Jupiter calls a Level 3 customer in Miami (or New York), the 

call originates in one local calling area and terminates in a different local calling 

area. The call, therefore, is not a local call, and BellSouth does not owe Level 3 

reciprocal compensation for the call. 

23 Generally, the Wisconsin Commission adopted a compensation mechanism 
which recovers the costs associated with setting up a call once per call (in the first 
minute) and which recovers the costs to maintain the circuit and transmit the 
content of the call throughout the duration of the call. (See Tr. Vol. 3 p, 369-70). 
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Level 3 seeks to  alter this result by merely assigning a telephone number 

associated with the Jupiter local calling area to  the same Level 3 customer that is 

physically located in Miami (or in New York). Level 3 argues that when it assigns 

such a number to  its customer, Level 3 is entitled to reciprocal compensation when 

the BellSouth customer in Jupiter dials that number to call the Level 3 customer 

that is physically located in Miami (or in New York). Regardless of the telephone 

number the BellSouth customer dials, however, the call - still originates in Jupiter 

and i t  - still terminates in Miami (or in New York). The call, therefore, still is not a 

local call, and BellSouth still is not required to pay reciprocal compensation for the 

call. 

When the North American Numbering Plan Administrator (NANPA) gives 

Level 3 an NPA/NXX code, Level 3 must assign that NPA/NXX code to  a rate 

center. (See Cox Direct at p. 23). All other carriers use this assignment 

information to determine whether calls originated by their customers to a number in 

that NPA/NXX code are local or long distance calls. ( /d.) .  There is no dispute that 

when a BellSouth customer located in a given local calling area calls a Level 3 

customer physically located in the same local calling area, BellSouth owes 

reciprocal compensation to  Level 3 for transporting and terminating the call. (M. a t  

p. 24). 

As Level 3 acknowledges, however, Level 3 can give an NXX code to 

customers who are not physically located in the rate center to which the NXX code 

has been assigned. (Gates Direct at p. 59). This type of arrangement is 

I 
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sometimes called a "Virtual NXX" because "the customer assigned to the 

number has a 'virtual' presence in the associated local calling area." 

presence, however, is just a virtual presence, not a physical one. 

witness explained, 

As 

telephone 

14. This 

Level 3's 

Virtual NXXs are often used by carriers to provide a local number to 
customers in calling areas in which the customer is not physically 
located. Customers who are physically located (both the ILEC and 
ALEC customers) in that area are then able to place local calls to  the 
virtual NXX customer without incurring toll charges. 

(Gates Direct at p. 61-62)(emphasis added). Level 3 acknowledges that among the 

"many customers [that] use a virtual NXX to provide a presence in another 

exchange" could be "a law firm who wants a presence in another exchange . . . , 

or it could be a car dealership or a chiropractor or anybody who would want a 

virtual presence there." (See Tr. Vol. 2 at p. 285). 

Level 3 acknowledges that when a BellSouth customer places a call to  a 

Level 3 customer that has been given such a "Virtual NXX" number, BellSouth is 

responsible for getting the call to the Point of Interconnection, and "Level 3 is 

responsible for terminating the call." (Gates Direct at 69) (emphasis added). Thus 

when a BellSouth customer places a call to  a "Virtual NXX" number, the call 

originates at the physical location of the BellSouth customer, and it terminates at  

the physical location of the Levet 3 customer. As Level 3's witness notes, Level 3 ' 

uses virtual NXXs "to provide a local number to  customers in calling areas in which 

the customer is not physically located." (Gates Direct a t  p. 61-62). Calls to 
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"Virtual NXX" numbers, therefore, typically originate in one local calling area and 

terminate in a different local calling area, In this proceeding, Level 3 argues that 

BellSouth should be obligated to pay reciprocal compensation for all calls to 

numbers with NXX codes associated with the same local calling area, even when 

such calls originate and terminate in different local calling areas. 

BellSouth's concerns regarding tssue No. 7 are best explained a t  pages 23- 

25 of the direct testimony of BellSouth witness Cynthia Cox. As Ms. Cox notes, 

Level 3 may assign a telephone number that is associated with the Jupiter local 

calling area (561-336-3000, for instance) to  a Level 3 customer physically located 

in Miami.24 (Cox Direct at p. 24). When a BellSouth customer in Jupiter calls this 

"Virtual NXX" number to  reach the Level 3 customer, "[tlhe end points of the call 

are in Jupiter and Miami, and, therefore, [the call] normally would be a long 

distance call. (/ti). Similarly, Level 3 may assign a telephone number that is 

associated with the Jupiter local cailing area (803-336-4000, for example) t o  a 

Level 3 customer physically located in New York. (MJ, As Ms. Cox notes, 

"[ulnder Level 3's proposal, BellSouth would pay reciprocal compensation on those 

calls from Jupiter to Miami or from Jupiter to  New York, which are clearly long 

distance calls and not subject to reciprocal compensation." (Id. at 24-25). 

24 Level 3's witness acknowledged that "we have to assume that it could be 
done, that you could have a virtual NXX number in another NPA." (See Tr. Vol. 2 
at 328). He also acknowledged we must assume that a virtual NXX number could 
be assigned to  a customer in another state. (/ti). When asked if Level 3 would 
expect reciprocal compensation for calls BellSouth customers place t o  such 
numbers, Level 3's witness acknowledged that Level 3 "would request reciprocal 
compensation for that call which is interstate in nature." (/d at p. 329). 
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A. The FCC's rules provide that reciprocal compensation is due only 
when traffic originates and terminates within the same locai calling 
area 

The FCC's rules that govern this dispute are straight-forward. First, it is 

clear that the FCC's reciprocal compensation rules "apply to  reciprocal 

compensation for transport and termination of local telecommunications traffic 

between LECs and other telecommunications carriers." 47 CFR 951.701 (a) 

(emphasis added). It is equally clear that telecommunications traffic is local, and 

thus subject to  reciprocal compensation, only if it originates and terminates within 

the same local calling area. See id., 951.701 (b) ( l )  ("For purposes of this subpart, 

focal telecommunications traffic means: (1  ) Telecommunications traffic between a 

LEC and a telecommunications carrier other than a CMRS provider that originates 

and terminates within a local service area established by the state commission . . . 

.) (emphasis added). 25 

As Level 3's witness correctly notes, BellSouth simply seeks contractual 

language "defining local calls as only those calls originating and terminating to  

customers located physically within the same local calling area." (Gates Direct a t  

p. 67). This is entirely consistent with the plain language of the FCC's rules. This 

Commission, therefore, should adopt BellSouth's position on this issue. 

6. This Commission and other state commissions have ruled that calls to  
"Virtual NXX" numbers are not local calls if they originate in one local 
calling area and terminate in a different local calling area. 

25 

and a CMRS provider, is not relevant to this proceeding. 
The remainder of this subsection, which defines local traffic between a LEC 
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This Commission recently addressed this "Virtual NXX" issue in a n  

arbitration proceeding between 6ellSouth and Intermedia. In that proceeding, this 

Commission ruled that "[ilf Intermedia intends to assign numbers outside of the 

areas with which they are traditionally associated, Intermedia must provide 

information to  other carriers that will enable them to properly rate calls to those 

numbers.'' Final Order On Arbitration, ln re; Petition of BellSouth 

Telecommunications, lnc. for Section 252 (6) arbitration of interconnection 

agreement with Intermedia Communications, lnc., Docket No. 99-1 854-TPI Order 

No. PSC-00-1519-FOF-TP (August 22, 2000) a t  43. This Commission also ordered 

that "the parties shall be required to assign numbers within the areas to  which they 

are traditionally associated, until such time when information necessary for the 

proper rating of calls to  numbers assigned outside of those areas can be provided." 

ld. 

This Commission's decision in the Intermedia arbitration is consistent with 

the Illinois Commerce Commission's decision in a recent arbitration proceeding 

between Level 3 Communications and Ameritech Illinois. The Illinois Commission 

concluded that if a call would not be local but for the assignment of a "Virtual 

NXX" number t o  the called party, no reciprocal compensation is owed. Arbitration 

Decision , Petition for Arbitration Pursuant to Section 252fb) of the 

Telecommunications Act of 7 996 to Establish an Interconnection Agreement with 
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Illinois Bell Telephone Company d/b/a Ameritech Illinois, Docket No. 00-0332 

(August 30, ZOOO), a t  1 0.26 The Illinois Commission explained that: 

The FCC's regulations require reciprocal compensation only for the 
transport and termination of "local telecommunications traffic," which 
is defined as traffic "that originates and terminates within a local 
service area estabtished by the state commission." 47 C.F.R. 51.701 
(a ) - (b ) ( l ) .  FX traffic does not originate and terminate in the same local 
rate center and therefore, as a matter of law, cannot be subject to 
reciprocal compensation. Whether designated as "virtual NXX," which 
Level 3 uses, or as "FX," which [Ameritech Illinois] prefers, this 
service works a fiction. It allows a caller to  believe that he is making. 
a local call'and to be billed accordingly when, in reality, such call is 
traveling to  a distant point that, absent this device, would make the 
call a toll call. The virtual NXX or FX call is local only from the caller's 
perspective and not from any other standpoint. There is no reasonable 
basis t o  suggest that calls under this fiction can or should be 
considered local for purposes of imposing reciprocal compensation. 

* * * 

On the basis of the record, the agreement should make clear that if [a 
Virtual] NXX or FX call would not be local but for this designation, no 
reciprocal compensation attaches. 

Arbitration Decision a t  9-1 0 (emphasis added). 

Other state Commissions also have considered the "Virtual NXX" issue and 

have rendered decisions that are consistent with BellSouth's position in this docket 

and contrary to  Level 3's position in this docket: 

The Maine Public Utilities Commission found that a "Virtual NXX" 
service similar to  that described by Level 3 constitutes "an 
interexchange service, not a local exchange service." Order, In re: 
Investigation into Use of Central Office Codes (NXXs) by New England 
Fiber Communications, LLC d/b/a/ Brooks Fiber, Docket No. 98-758 
(Me. P.U.C. June 30. 2000), a t  p. 1 Z 2 '  

26 

'' A copy of this decision is attached as Attachment 2. 
A copy of this order is attached as Attachment 3. 

I '  
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The Texas Public Utility Commission determined that  when calls to 
"Virtual NXX" numbers do not terminate within a mandatory local 
calling area, they are not subject to reciprocal compensation. 
Arbitration Award, In re: The Federal Telecommunications Act of 
7996, Docket No. 2 1982 (July 14, 2000), a t  [WESTLAW +8].28 

The Georgia Public Service Commission ruled that an ALEC is allowed 
"to assign its NPA/NXX codes in accordance with the establishment of 
its local calling areas, provided that it furnish the necessary 
information to BellSouth and all other telecommunications carriers so 
that they may identify local and toll traffic and provide for the proper 
routing and billing of calls." Order, Petition of  BellSouth 
Te/ecommunicatiuns, Inc. for Arbitration of an lnterconnection 
Agreement with Intermedia Communications, lnc. Pursuant To Section 
252lb) of the Telecommunications Act of 7996 (July 5, 2000) a t  
1 3.29 

Each of these decisions is consistent with this Commission's ruling on the "Virtual NXX" 

issue in the lntermedia arbitration. 

Moreover, Level 3's implicit suggestions that its "Virtual NXX" offering is similar to 

BellSouth's FX offering do not alter the inescapable conclusion that reciprocal 

compensation is not owed on calls to  Virtual NXX numbers. Even assuming Level 3's 

suggestion were the fact remains that when a BellSouth customer in Jupiter dials a 

"Virtual NXX" telephone number to  reach a Level 3 customer in Miami or in New York, 

28 A copy of this award is attached as Attachment 4. 
29 A copy of this order is attached as Attachment 5. 
30 As BellSouth witness Cox explains, "FX service is clearly a long distance 
service and the FX customer compensates the carrier through FX charges." (Cox 
Direct at p. 23) (emphasis added). Thus while BellSouth does not collect toll 
charges from the subscriber who calls an FX number, BellSouth does collect these 
charges from the FX subscriber. Nothing in the record suggests that Level 3 
intends to  collect such charges from its end users to  whom it gives "Virtual NXX" 
telephone numbers. When Level 3 assigns telephone numbers to a customer in a 
way that allows callers to  make a long distance call to  that customer but not be 
charged for a long distance call, Level 3 may recover its costs from the customer 
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that call simply does not originate and terminate in the same local calling area. Level 3, 

therefore, is not entitled to  reciprocal Compensation for such a call. Instead, such a call is 

a toll call, and it should be treated as such. 

BellSouth has collected reciprocal compensation for traffic to BellSouth‘s FX 

customers, (see Tr. Vol. 3 a t  502),31 and there are instances when BellSouth clearly could 

be entitled to collect reciprocal compensation for such calls. ” The fact that BellSouth 

has collected reciprocal compensation for such calls in the past, however, is simply moot. 

As set forth in BellSouth‘s Late-Filed Exhibit No. 13, BellSouth is implementing a process 

to ensure that no reciprocal compensation is charged for any calls to  BellSouth’s FX 

customers. In Phase 1 of this process, which will be completed prior to  February 1, 2001, 

BellSouth will load all of its existing FX numbers into the database that is currently kept 

for lSPs and which is used to  prevent the billing of reciprocal compensation to ALECs 

whose customers call lSPs served by BellSouth. ld. This will prevent billing of reciprocal 

compensation on calls to BellSouth FX numbers. ld. In Phase 2 of this process, which 

who is benefiting. Level 3, however, may not try to recover those costs from 
BellSouth. 

If an FX number is assigned to an ISP, however, BellSouth is not billing 
reciprocal compensation for calls to that FX number. (See Tr. Vol. 3, p. 502). ’* An ALEC is allowed to  designate the local calling area for calls originated by 
the ALEC‘s customers. Accordingly, there are situations in which BellSouth clearly 
could be entitled to  collect reciprocal compensation for calls placed to  its FX 
customers. Assume, for example, that an ALEC has designated an entire LATA as 
the local calling area for calls originated by its customers. If an ALEC customer 
located in that LATA calls an FX number and reaches a BellSouth FX customer 
located in the same LATA, that call originates and terminates within the same local 
calling area designated by the ALEC. The call, therefore, would be a local call, and 

3 1  
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will be completed by April 28, 2001 , BellSouth will build a database of all existing 

BellSouth FX numbers and will have in place programming that will immediately place 

newly assigned FX numbers into the database. Id. This database will be used to  prevent 

billing of reciprocal compensation on calls to  BellSouth FX numbers. ld. 

In conclusion, the parties should not be required to pay reciprocal 

compensation for calls to "Virtual NXX" numbers if the calls originate in one local 

calling area and terminate in a different local calling area. Moreover, each party 

should provide the other party with the information necessary to allow it to 

determine whether its originated traffic is local or toll. Level 3, therefore, should 

separately identify any number assigned to a Level 3 end user whose physical 

location is outside the local calling area associated with the NPA/NXX assigned to  

that end user so that BellSouth will know whether to  treat the call as local or long 

distance for inter-carrier billing purposes. 

BellSouth woutd be entitled to  collect reciprocal compensation from the ALEC for 
transporting and terminating that call to  the BellSouth FX customer. 
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A 

CONCLUSION 

For the reasons set forth above, BellSouth requests that the Commission adopt 

BellSouth's position on each issue enumerated above. 

Respectfully submitted this 1 Ofh day of January, 2001. 

BELLSOUTH TELECO M M U  N I CAT1 ONS , I NC. 
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Tallahassee, Florida 32301 
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Thc Panics shot1 provide inrcrconncction with each other's networks far the transmission md 
routing of tdcphone exchange service (local) m d  cschangc access [inrraLATA roll and switched 
access) on the folLowing IetmS; 

1 .  Newark I ofcrconacc!ion 

All ncgoiistcd mtcs, terms and conditions set fodi iii this Attachmtnr pcrrsin only to 
the provision of  network interconncctim whcrr: Lcvcl 3 owns and provides its 
switch( cs 1. 

I 1  Network Interconnection for call t m p o n  and termination will be provided by 
BellSouth at any technicatly feasible point. Requests to BelISouth €or interconnection 
at pints  other than as set forth in this Attachment may be made thibugh the Bone 
Fide RcqunVNcw Business Request process set oui in General Terms and 
Conditions. 

1 . 1 . 1  An Inttrconnection Point [IP) h the physical lelccommunicstions equipment inredace 
thar performs the interconnection fwrction for BcllSaurh and Lcvcl3. Each Party is 
financiatly and opernrionslly responsible for providing the network on its side of the 
1P. Furthemon. rhe IP must be lacsttd within the LATA in which Local T M c  is 
originating. The IP determines the p in t  at which the originating Pmy shall pay &he 
itminetin& Party for the call trmspori and mrninaiion of that traffic. 

' 8  

I - I - 1  . I  Pursuant to the provisions ofthis ~ t t a c h t n t .  k i ~  . .  . 
k & m a y  establish Interconnection Point(9) for rhc cxchanRe Wwy of iii 
d&a&d-local and intrnLATA tall M c  with B c l l S o u t f o r  cdl 
lransp~rt and termination by the terminrtting Part):: 

1 .  I .  1.3 Level 3 Altemativc 1: At such time as the crll~ exchanged berwvn L t w 1 3  and 
RcllSouth originating from and terminating to a.spcific m4e.m serving m a  (M ELCCCJS tandem 
and subtending end omcts) meet or trtcccd an UC 12 tcvcl. L t w l  3 and BellSouth shall cstsblish 
an additional JP via any technically feasible means (including. hut not limited to, collocation) at 
the access tandem serving ihat area. 

I Level 3 Alternative 2: BellSouth may ,choose 10 establish fPs for i ts originating traffic at &eve1 3 
collocatton arrangements previously established with BcllSouth or at Level 3's swirchia 

- 

locarionts) in the LATA, or a!_any other negotiated point. I 
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1.3 lntcrconncction via L e w d  Dedicated Trrnrport Flrcilitim 

1.1  1 1 TSubiect EO Section 1 1.6. the originating Party ma! purchusc Local Channel 1 
facilities from the tCtTTlIn4ltHIg Party, st the cost-based prices identified in EKhibir A to 
this Attachment. from the htcrcbnntctjon Pccjnt to the origin~tiny; Parry's sewing 
wire center. The portion of Local ~ h m c l  facilities urilirod for Locd TrafTic shall be 
dctcimincd bascd upon Lhc ayplkatton of the Percent Local Facility (PLF) Facror US 

defined iir h i s  Attachment. Addirjonally, the charges o p p k d  10 thc portion of the 
LUCRI Channel used for Local Traffic as dctrmintd by h e  PLF ut: as set forth in 
Exlribii A IO this A ~ c h t n t .  Ths  f w d t  s h d  be reponed in addition 10 the switched 
dtdicarcd tmspon jurisdictional factors specified in the BcllSsuth intrastate and 
interstate switched access tatiffs. 

Wl - 2.2 Additionally. subject 10 Section 1.2.6. either Party may purchasc. ai the cost-based I 

1.3.; 

1 - 2 4  

1.3.5 

1.2.6 - 

1.3 

prices idcnufid in Exhibit A to this Attachment. Dedicated lnttrof'ficc Trrnspon 
facilities from its designrted sewing wire ccntcr to the other Party's fint poinr of 
swi!Ching. The portion of Dedicated Interoffice ~ranspon fecililies utilized for Imal 
Traffic shall be determined based upofi the spplication of rhc Percent Local Facility 
(PLF) Factor as defined in this Attachment. Additionally. the chuges appJied to the 
portion o f  the Dedicated Iotcroffitx Transport used for Local f n f f ~ c  ns dctennined by 
the PLF art as set forth in Exhibit A to thiis Attacheni. This factor shall be reported 
in addition to the switched dedicated transport junsdicriorlaf facton specified in the 
BellSouth intrastate and interstate switched access tariws. 

For [he purposes ofthis Attachment, Locaf Cbrnrtd is defined as a witch transport 
fncility between the lnrtrconncction Point and the originating Party's serving wirc 
cam. 

For the purposes of this Attachment, Sawing Wire Center is defined os !he wire 
center owned by me Pany h m  which the other P a q  would normdly obtain dial 
tone for its Inrcrconnection Point. 

For the purposes of this Artaehmmt, Dedicrhd Interofnee Trrnrport is defined aa a 
switch trmsprt facility beween a Party's swing wife ccnrcr and the fin! point of 
switching on rhe mhtr Party's common ( shed ,  nctrcotk. 

Notwithoranding the forceFjng definitions, to ensure that symmetrical compensation 
is achieved. Level 3 may charge &IISouth for Local Channc!.snd Dedicated 
lntcroffict Transport facilities in an mount equivalent to that which may be c l w ~ t d  
by BcIISouth to Lwei 3 for tmfftc on be m e  route. 

Fiber Meet 
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I .3.  I 

1 J . 2  

1.3.3 

1.3A 

1.3.5 

1.3.6 

t .3.7 

1.3.8 
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Fiber Meet is rul interconnection arrangement whereby rhe Paflies ph) sically 
interconnect their networks via M opticd fikr interface (as opposed IO an c l r c u ~ ~ d  
intcrfaccl a1 which one Party's facilities. provisioning. and maintenance rrsponsibiitt) 
begins and the other Party's responsibility ends (Le. Interconnetion Point). 

If Level 3 elects to interconnect with BellSouth pursuanl to a Fiber Meel. Level ; and 
BellSouth shall joinrly engineer and operate L Synchronous Optical Network 
("S0NET"j trmsmissian syrttm by which they sblI interconncci their tmnsmisSton 
and routin8 of local traffic vin a Local Channel hcility at either the DSO. DS I .  or OS3 
level. The Panies shall work jointly to determine the specific tmnsmission s) stem 
Howtvtr, Level 3's SONET transmission must bt compatible with BellSouth's 
equipment in the RellSouth Interconnection Wire Center. The same \.endor's 
equipmcnt and sofiware version must k used, and the Data Communications Channcl 
(DCC) musi bt f u n d  off. 

BcllSourh shall. wholly ai its own expense, pracure, instal! and mainlain the agreed 
ipon SONET equipment in the Bc~lSouth Interconnection Wire Centet ("81 WC"). 

Ccvcl 3 shall. wholly at its own expcn9c. procure. install and maintain the agreed 
upon SONET equipment in the Level 3 Intcreonnection Wire Center ("Lcvcl3 Wire 
Center" 1. 

The Pmics shall mutually dcsigpatc an 1P outside the SIWC as a Fiber Meet point 
and BellSouth shall make all ncceSSacy prcparrtionr 10 rtceive. and 10 allow and 
enable tcbel 3 10 deliver. fiber optic facilitie~ hto the Interconnection Pom with 
rufIicicnt spare length 10 reach the fusion splice point at the Interconnection Point, 
BelJSouth shall. wholiy st its own expense, procure, install. and maintain the fusion 
splicing p i n 1  in iht Interconnection Point. A common Language Location 
Identification f "CLLt") code 4 1 1  be cstrblishcd for each tntcmcomection Point. The 
cddc esubtished must bc a building type cod. All orders shall originate from the 
Interconnection Point (Le.. lntwm"uinion Poinl to Level 3. Interconnection Point to 
Bel 1 S ouch). 

Level 3 shrll deliver and maintah such smd,  wholly at its own exptnse. llpon 
verbal request by Lcvcl3, BctlSouth shall allow Level 3 access to the Fiber Mrct 
entry point for maintenance purposes as promptly as possible. 

The Parties shall jointly coordinate and undertake maintenance of thht SONET 
transmission system. Each Pwty shall be responsible for maintaining the components 
o f  their own SONET transmisstion system. 

Each Pany wit1 be rtsponsiblc for (i) providing its own trmspon facilities io the F ibcr 
Meet, md (iil rhc cost to build-out its facilities 10 such Fiber Meat. 
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Neither Patty shall charge the other for its ponion of the Fiber Meet facilit: used 
exclusively for non-transit local rraffic (i.c. the Local Chmcl).  Charges incurred for 
other services including dedicated transport facilities will apply. Charges for 
Swiichcd and Special Access Services shall be billed in accordance with rhe 
applicable Access Service tatiff ( i f .  the Bellsouth Interstate or Intrastate Access 
Sewices Tariff). 
Interconnection Trunk Group Arrbitcctutts 

1.3.9 

1 
C .  

2.1 

2.2 

2.1. f 

2.4 

1.5 

BtllSourh and Level ? sholl eslablish inttrconnttling tNnk groups and tnrnk group 
configurations between networks including the cttrbljshmtnt of one-way or t w o - u q  
t d s  in accordance with the following provisions set forth in this .4grccmen~ For 
tmnking purposes. uaffc will be roirtcd based on thc digits dialed by the originating 
end user curd in accordance with the Local Exchange Routing Guide (LERG). 

Level 3 shall establish an interconnection t w L k  group(s) to at least one DellSourh 
access tandem within Ihc LATA for the delivery of Level 3's originated local and 
intmLATA toll traffic and for the receipt and delivery of Transit Trafk. To the 
cxieni Level 3 desires io terminate local and intraLATA toll traffjc to BellSouth and 
Tramit Traffic 10 third parties subtending other fleliSouth acccu undems within the 
LATA, olhcr than chc onc Level 3 hm established interconnection trunk groups tu. 
Level 3 shell order Muliiplt Tandem Access, as described in this Attachment. 10 such 
other BcllSouch access tandem3 or order inwreonneciion eunk groups to ouch other 
BellSouth access tandems, 

Notwithstanding the forgoing. Level 3 shall establish an interconnection trunk 
gtoup(s) to all BellSouth access and local tandems in h a  LATA where Lcvcl 3 has 
homed (Le. sssiyncd) its NPA/NXXs. Level 3 shall home its NPNNXXs on the 
BellSouth tandems thu scwc h e  Exchange Ritr;.Cuttcr Arou to which the 
NPA/NXXs are assigned. The apcificd association ktwm BeltSouth tandems and 
Exchange Rate Centers is defined in the national L O C ~  Exchragt Routing Guide 
(LERG). Level 3 shall enter its NPGMXX access andlor local tandem hominy 
anangcmcnt into the LERG. 

Switcbcd Access traffic wilI be delivered to and by Interexchange Carriers (IXCs) 
bascd on Level 3's NXX Access Turdem homing arrangement 8s specified by Letel 3 
in the Local Exchange Routing Guide (LERG). 

Any Level 3 interconnection request that deviates from thc interconnection trunk 
group archirectures as described in this Agrtcmnt -that a#kcta traffic delivered IO 

Level 3 Ciom LL BellSouth switch thai requires special BcllSouth switch translations 
and other network modifications will rtquirt Level 3 to submit I Bona Fide 
RtqucstcNcw Business Request via the Bona Fide RqutstNew Business Requcst 
Process set foah in General Terms and Conditions. 

1 
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within twoGI business dnys o f  receipt. If an ASR conhim UI cmr, the Party 
receiving the A S R  uill noti@ the orderinn Party of all erron within two (21 business 
drys of receipt. A project is d e h d  u 8 new trunk group ot thc q u t u  o f  96 or 

- 

1 
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2.7 All trunk groups will be provisioned as Signalin8 System 7 (SS7) capable whtrc 
technically feasible. If SS7 is no1 technically feasible multi-ficquency (MF) protocol 
signaling shall be used. 

2.8 In cases where Level 3 is also UI IXC, the IXC's Feature Group D (FG 0) trunk 
group(s) m w  remain separate from the local intrmmtion trunk ymup(s). 

2.10 fnrcrvals. For augmentation orders of up to ninety-rix (96) tnmk$ in e Riven local 
calling m a .  BtllSorrth will turn up trunks within f i h n  (1  5) business days gfreceipr 
of the ASR (or receipt of the FOC where BellSouth placa the order). For new. trunk 
grouu ord.cn or augmentation orders of 96 t t w h  or greater. BellSouth will cum up 
those tnrnks within twcnty-two (22) bwincss days o f  receipt of tb ASR Cot rtcnpi of 
the FOC wherc BetlSouth plrcu-h the cue of blueking ritup!iqns. each 
Pam Will cum up intercomtion trunks tn I&VC blocking within five (S) business 
days of rcccipi o f  the ASR or FOC. tu applicable. 

2.1 1 laterconbettion Trunk Groups for Exchange o C I L ~ M L ,  IntrrLATA Toll id 
Trrndt Ttanlc 
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2. I 1. I I f  
way t& gmup. the Paflies shall mutually npee 10 use this type of two-way 
intetcomection trunk group with thc quan:iry of trunks k i n g  mutually determind 
and the provisioning being jointly coordinued. Furthemorc. the (ntcrconnection 
Poiiitfs) for two-way inirrconmctim trunk groups trtansprting both Pmics local 
an&'or intraLATA tslll shall hc mutually agreed upon. Level 1 shall order such NO- 
w a j  tnmks via ttu Access Service Request (ASR) process in FIUC fur Local 
Intcrcomection upon dettminutiori by the Putiez.  in L joirit plannin~ meeting. thal 
such twnk groups shall be titili~cd. OtlISouth will utc the Trunk Group Sewice 
Rqucst (TGSR) to requegt changes in tninliing. Both Partics rcsewe the ight to 
isrsue ASRs, if so required. in the normal course of business. Funhermore. the Ponies 
shall jornrly review such trunk performance and forccrrts on a periodic h i s .  f h t  
Partits use crf two-way interconnection trunk groups Cor the t m t t  o f  local ancDor 
intraLATA toll traffic between the Parties does MIL prteludc e i h r  Patty f m  . 
establishing additional onc-way inrcrconnccrisn uunkg for the d+livcry of its 
originctcd local &or i n d A T A  t ~ l I  traffic to the o t b  P W .  

Pwics' onghatcd local andlor intrrLATA toll traffic is utilizinE rht same bw- 

1.1 1.2 BellSouth Access Tandem Intcrconnectfon Architecture8 

BellSouth Access Tandem lnlcrconncclmn provider intnundem ~CCCU to subrending 
end officer. BellSouth Multiple Tandem Access (MTA), dcrcriM later in this 
Agreement, may be ordered using any ofthc following access turdem architectures. - 

3.1 1.2.1 h i e  Architwturc 

2.1 1.2.1.1 In this architecture. Level 3's originating Local and lntrrLATA To11 ud 
originating and terminating Transit Traffic is transported on I r in~ le  twolway 
trunk group bewen Level 3 and 6ellSautb 8cCam tMdbm(8) within 8 UTA.  
'This p u p  C&CS innatandem Transit T r M c  between Level 3 tnd Independent 
Compmier. Interexchange Csrricrs. orhe; C L E O  and othcr network providm 
w i h  which Level 5 desires intcrconnrction and hrs the proper contrscnul 
mangtmcnb a~ may k required with the third puty. This group also Carries 
Level 3 originated intcmndcm tratlic transitin8 a single BellSouth access landem 
dcstincd to third putr t ~ d t m r  such u m Independent Compuly tandem or other 
CLEC tandem. BellSouth originated Local and IntnLATA Tot! MIC is 
tramported an I h # l e  one-way trunk group remifiatin8 to Level 3. Other U w k  
groups for operator scrviccs, directory assistance, C C T I C ~ ~ C M Y  rcrviccs and 
inwrccpt may be cstablishtd if r q u i n d .  The E R G  should be referenced for 
cumnt routing and tandem sewing anangcmcntr. The Basic ArChitcctm is 
illultntcd in Exhibit B. 

2.11.2.1 OaclWay truak Group Archltrctwc 

2.11.2.1.1 In his architecture. the Parties interconnccl using two OW-W~Y tnmk groups. One 
One-way tmnk Sroup canico Level 34nginrt.d local and intraLATA toll traffic 
dcstird for BellSouih mddustn. The other one-way uunk group carrki 
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BellSouth-originrtcd local and inrraLATA toll tralfic dcsrined for Level tnd- 
users, A third two-way trunk group is esrvblished for Level 3's originating and 
terminatin8 T w i t  Traffic. T h i s  ymup carries intntandcm Transit Traffic 
~ ~ I W C C I I  Level 3 and Iridcpcndcnr Companies. Interexchange Canims, other 
CLECs and other network providers with which Level 2 delirts interCometion 
and has the proper contmwal amngemcntr ns may be required with the third 
p u p .  This group also camcs Level 3 originated inctmndcm traffic trYtsitin3 D 
single BellSourh acce5s tandem dtstiiid to tltird p m y  tandems such as M 

lndrpcndeni Company undtm or other CLEC mdtm. Other fmnk grotips for 
operator s c ~ ~ i c t i ,  dinctocy msirtancr. emergency services and intercept may be 
cstabli~hcd if required. The LERG should be referend for ;wmnt routing a d  
landem smiw arran~emcnts. The Onr*Way Tnmd Group Architecture is 
illusttated in Exhibit C. 

1. I i .2.3.1 .I The fwo-Wny Trunk Group Architccrurc escabliohes one two-way rmnk p u p  to 
carry local md intritLATA toll troftk betwen Level 3 and BellSouth. In addition, 
a two-way vuwit tnu3c group must be established for Level 3 3  originating and 
lerminacing Truriit Trrmc. This group carries intmtuadcm Tnnrit Yrafic 
between Lcvd 3 and Independent hymnicl. Imrcxchmge C h m ,  other 
CLECs and other n-rk providers with which Level 3 desires intttconrrcction 
and has the proper conwtui!  billnyrmcncs ea m8y be requited with the rhird 
parry. This &roup also curici LCWI 3 originad t " c  transiting a 
single BellSouth a c c w  m & m  dtitincd to third puty tandem such as M 
Independent Company tandem or other CLEC tandem. Other trunk groups for 
oprmtor services, directory rrr~strncc, emergency mice% d intercept  TIB BY be 
esablishsd if rcquirsd The LERG should be referenced for c m n t  routin8 and 
iondtm sewing unurgcmentr. ?'he Two-way h m k  Gmup Architecture is 
iiluslnted in Mibit  D. 

2* 1 1.23 Supergroup Architecture 

2.11.2.3.1 In the S u w u p  Archirccrurc. thc Parries i.ocal and I n d A T A  Toll Md Level 
3's T d t  TnPtic are cxchanacd on LI sinylc two-way tnmk p u p  between Leva1 
3 and BellSouth. This group CUrrcs intrabndem Transil Tnftic between Level 3 
and Independent Companies. Interexchange Carrien, other CLECs and other 
ncfwork providm With which Lcwf j desires intmcurmcction and has the propct 
conuactud mangcanents as may bc required with h e  rhird party. This p u p  also 
cemcs Lawel 3 ofigimkd intertandm lraffic I m i t i n g  8 single BellSouth access 
mdcm destined to third pany tandem, such as an Independent Company undem 
or olhn CLEC tandem. Other trunk groups for operator rrviccr, directory 
nssisturct. emergency services and inrtrctpt may be esublishtd if required. The 
CERG shouId be reftrerrced for cuncnt muting a d  tmdm serving ammgcments. 
The Supergroup Architecture i s  il1ustr;lted in Exhibit E. 

. 
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2.1 1.3 Mul~lplt  Tandem Accclr Sewkc 

2. I I J.]  BcllSouth Multiple T~adcm Acctrs (MTA) provides for LATA wide BellSouth 
transpon md termination o f  L ~ t l  3-onginatcd intraLATA-toll and local tmffic. that is 
rmspomd by BcllSouth, by establishing an interconnection t& group(s) at a 
DellSouth access rartdcm A L ~  routin8 ~ h u g h  mdtiplc BcllS~uih access tandems as 
requited. I iwtvcr ,  1,evcl 3 inus2 31ill establish an intctcunntction trunk yriwpis) ai all 
BellSouth w t s s  tandems Lthcre Level ? NXXs ue “horned”. If Level 3 docs not havc 
NXXo homed at a BetlSnuth ac~css tandem within I LATA and elects not to eaablish an 
iniercc”ctian trur3; group(s) at such BellSouth occcss landem, Level 3 can ordcr MTA 
in each BeI1Souh BCCCSS tandem within h e  LATA whtrt i t  doe3 havc M interconnection 
lmnk group(s) and Be11South \vi11 mminbte trrfnc w cnd-users w e d  through rhos 
BellSouth access tandems when Level 3 does not haw an interconnection tmnk 
group(s1. MTA shdl be provisioned in accordance with BtllSouth’g Orderin8 
G uidc 1 ines. 

2.11 3 . 2  MTA doct not include switched access traftic ha t  msiu the BellSouth network 
10 an Interexchange Carrier (IXC). Switched Access traflic will be delivered to and by 
lXCs based on Level 3’s NXX Access Tandem homing mangemtnt u specified by 
Level 3 in the rurriod Local Exchange Routing Guidc (LERG). 

2.1 1 .;.; For Level 3-originrled 1 0 4  and intnLATA tall traffic that BellSouth tnnsports 
but is destined for termination by a third P m y  network ( T m i t  Tmlflc). 
BellSouth MTA is rcquircd if multiple ScllSouth BCCCSS tandems uc necessary to 
deliver the call to the third Party network. 

2.1 1.3.4 When Level 3 pwchruscs MTA, the Parties agrcc rhai compensation for the 
BollSouth &“t W w  tennind~n of k ~ c l 3 ~ s  locrl and htr8LATA toll 
rraffic will be billed an a -wide Mi at thc npplicablc rates wified in 
Exhibit A to this Attachment fw traffic 8nd at the BellSouth ~ntnstotc 
switched access tariff rates for inurLATA toll tnffk (in the c u e  of intrsLATA 
toll cransit tnffic). 

2. I 1.3.5 To the extent Level 3 doer not purchase MTA in I calling UCI that hu multiplc 
IICCCSS tutdcmg mirig thc calling m a  as defined by EkMouth Level 3 must 
establish an intertomdon CNnk group(s) to evey access tandem in the calling 
we8 in ordw 10 m e  tha entire calling a r m  To the e m u  Level 3 doer not 
purchrw MTA and provides htraLATh to11 rcrvics to iu cutomers, it may be 
necessary for it to esublish M inttrconncction tnmk gruup(3) 10 rdditionrl 
BellSouth access tandems that =we end offrces outrick olt local calling am. To 
the extent Level 3 mum iU t f i c  in such I way that utilizes BellSouth’s MM 
service wirhout ptopwly ordering MTA senice, Levct 3 qrem to pay BellSouth 
the associated tranipon snd termination charges. 

2.1 1.4 Local Tandem lattrconncctiom 
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[,oca1 fmdcm Inrcrconncctian arrangement allows Level 3 to esrablirh M 
iiitcrcannccrion trunk gmup(s) a1 BcrlSouth local tandems for: ( I I the deliver! 01' 
Level 3-originstCd locd t ~ f f i  tmsprtcd md tcmllmted b) BdISourh 10 
B ~ l l S ~ u r h  end oflicct wilhin the low1 calling area as dctincd in HtllSnut-h's 
Gencnl S u b d b c r  Services wff (GSST), stctiun A; sewed try rho= BellSouth 
local randcms. and (2) for local Transit Traffic lrulspoflcd b! BrtllSortrh for thud 
p m y  network pmvidcn who bve rlm established an interconnection trunk 
grrjup(s1 at those BellSouth local tandems. 

2-1 1 .J. 1 

2.! 1 A.2 When 3 specified la~J cnlIin8 area is served by more than one DellSouth locai 
randcm, k v t l  3 must dcsignrte I "homc" local landcm for each of its assigned 
NFAWX,Ys and crtablisk trunk connections to such local rnndems. ,4dditiontlly. 
Level 3 may choose to establish an intemnnection rrudc griup{sb ut the 
t3cllSouth l o 4  tandems where it has no coder homing but is not required to do 
so. Level 3 may deliver local ermc to 1 "home" BellSouth local tandem thrt is 
destined fcr ofhet BellSouth M third puty network provider cnd offices 
subtending other BellSouth Iwal tandarns in the same local calliq area when 
Level 3 docs not choose to establish M intcrconntction trunk group(3). It is Level 
3's responsibility to enter its own NPAMXX \oca! tandem homing arrmgtmcnts 
into the Lmt Exchange Routing Guide (LERG) either directly 01 via I vendor in 
order for other third party network providm to dttcrminc appropriate tnrffrc: 
rouiing IO Levti 3's codes. Likewise, Level 3  hall obtain its routing information 
from the LERG. 

- 

1.1 1.43 NoruhiIhstnnding establishing UI intettorvlectibn tnmk gmup(r) to Be1 ISouth's 
local Landcrnn Level 3 must also csublish an interconnection crunk utoup(t) to 
RellSouch access tandems within the LATA on which Level 3 has NPAMXXc 
hum4 for the drrlivay of Inmmchaqe C h t r  SWi!cbcd'Ac~ (SWA) md toll 
traffic. and traffi  to Type 2A CMRS conncctioru located ut the ICCCU tandems. 
BellSourh shall not witch SWA tnffrc through m ~ r t  rhur one BellSouth acccss 
tandem. SWA. Type 2A CMRS or tall tr8fic routed IO the local tandem in mot 
will nor be backhauled to the BellSouth access mdtm fur complction. (Type 2A 
CMRS interconnection is defined in BcllSoulh's A35 Gtmrol Subscriber Services 
Tari Ffi. 

2. I 1.4.4 DellSouth's provisioning of' local tandem intermnnection assumes that Level 3 
has lwrl intercwmction sgtaemcntr, where they may be required. with the other 
third party network providers subtending those local lsndcms as rquirtd  by the 
Act. 

2.1 1.5 Direct End Offlcc-to-End Oftlee Interconnection 

4 

2.11.5.1 Direct End Officc9t4-End Office one-way ot two-w4y interconnection tmnk 
groups dlow for the deiivery of a Pury'r originating local or intrcrLATA roll 
rmafCic to the ttrmin8tin@ Party on a direct end office-to-end atKcc basis. 
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1.1 I s.2 The Panics shrll utili= direct end office-tu-end office trunk groups under thc 
following conditions: 

2. I 1 .S.2.1 Tendem Exhaust - !I 'm undcm Ihrough which Ihe Parties arc interconnetred is unable 
to. or i s  foremted co be unable IO ~uppon additional traffic loads for any period of  
h e .  the: Parties will mutually agree on 8n end office uunking plan that will dlcviatt 
the isndcm capciry shocragc arid crdurc camplctbn of udffrc bctwccn Level 5 and 
BcllSauth's subscn hem 

1.1 1 S.2.2 Tnf'fic Volume -To the extent either Pprry hcu the capability to measure the amount 
ol't:at'fic between a L . tv t l3  swmhjng center and a BellSouth end office. eiihtr Party 
shall install and rctain direct end office rrunking sufficient to hiudlr actual or 
reascurably forecasted traffic volumes. whichevcr greater. hc~wccn R Level 3 
switching center md a Bellsouth end ofice where the triifrc txcecds or is forecisred 
to exctcd 3 single DS 1 bT local traffic during h e  time cmsiotcnt busy huur (as 
measured urilirin8 the drymuwhy vrriation md peakedness) per month over a period 
of three (3) c o n d v t  months. Eitb# plvty Will instdl additional capocity between 
such points when overflow traffrc between Level 3's switching ccnkr and 
BetlSourh's end office exceeds or i s  forecasted to cxcced 4 single DS 1 of local traffic 
during the time contistem busy hour (measwed utilizing the dry-today variation and 
peakedness) per month. In the case of one way lrunking, additional rrunkirq shall 
only be mquircd by the Pvty whost "king has achieved the preceding usqe 
rhrtshold. 

2. I 1.3.3.3 Mutual Agreement - 7hc Parties may insul! direct end ofl'lcc W i n 8  upon 
mutual agrttment in the absence of conditions ( I )  ot (2) above and agreement 
d l  not unreasonably be withheld. 

2.11.6.1 Transit fnmc tnJnks can either be two-way t n h  or two one-way trunks ordered 
by Level 5 10 deliver and receive k d  and intraLATA toll Transit Trdfic from 
third parties, such BS lndapendnrt Cbmpanicr and other CLECs. via BellSouth 
access tandems (or BellSouth local tandems for local traffic). and Switched 
Access mftic to and fmm herexchange C d t r r  via BellSouth access tandems 
pursuant 10 the T~ansi~ Traffic section of this Attachment. Establishing T-it 
Traffrc trunks at BellSouth accm and local tandems pmvides i n " a n m  access 
to r t u  third parties elso interconnected bt those tandems. 

2.1 1.6.2 Toll Free TnfTk 

2.1 1.6.2. I tf Lev4 3 chooses BellSouth to hurdle Toll Free dambase queries from iu 
switch.  rll Level 5 originatinn Toll Fht t d c  will be muted over h e  T d t  
Trafic Trunk Group. 
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2.1 1.6.2.2 All originating Toll Frcc Service (Toll Free) calls for which Level 3 rcqucsro that 
BellSouth pcrlbrm the Service Switching Point ("SSP'*) hctio3 (i.c.. pertom ~hc: 
dntabw quer).') shall be dtlivtttd using GR-394 format over the Tmrir Traflic 
Trunk Group. Canier Cide "O I 10" and Circuit Code (tu be dctcmintd for each 
LATA) shall be used for all such calk. 

2. I 1.6.2.3 1,cv;el 3 may handle 11s o w  'foll free datahue queries from J ~ E  switch. II'scr. 
Lcvel 3 wiit determine the nasure (loc~'int:a!-.4TA/intcr~ATA~ of the TG!! F r x  
all baaed an !he rwpbn* from the drfabaw. If the qucy determines that [he cdll 
is a BtllSauth Itxal or intra&ATX Toll Free number. Level 5 will route rhr. p o s t -  
query h ~ d  or IntnLATA convcrt#j ten-digit lvcal n u m h r  to BdlSouth mer the 
loud or inrraLATA rrunk group. If the query dttcnnints that the call is a third 
puty (IC0 or other CLEC) local or intriLATA Toll Fret numbtr. Level 3 will 
route the post-query local or i n t d A T A  converted tendigit local number to . 
BcllSouth over the Transit Traf'fic Tnvrk Group. In such cue. Level 3 is to 
provide a Toll Free billiny recard when rppr~ptirk. I f  the query reveals the call is 
an interLATA Toll Free number. Lcwl3 will mute the post-query intcrtATA call 
(Toll Free number) directly liom its switcb for c a ~ m  interconnected with its 
network or over the Transit Tmfic Trunk Omup to &en not directly connected 
to its network but arc connected to BellSouth's access tmdem. calls will be 
routed to BellSouth over the locsYinu8LATA Md P m i t  Trtfilc Trunk Croups 
within the LATA in which the d l t  originrtc. 

2.1 1.6.2.4 All postqucry Toll Free Service (Toll Fret) &Is for which t tvt l  3 performs the 
SSP fiurction. if d c l i v d  to BeHSourh, shdl be d c l i v d  uthg GR-394 format 
for calls destined to IXCs. and GR-3 ! 7 format for crrlt~ dtrcincd to end ocfim 
that directly rubrend the BellSouth a~cezs tmdcm. 

3.1 Network Management and Changes. Bath P u t k t  will work eoopcrstivcly with each 
other to install md mainuin the most effective and nliablc intcmnnccrtd 
tci-mications networks. including but not limited to, the exchange oCtall-fne 
maintenance contact numbers and cscalrtioa procedwcr. 80th Putits 4grtt to 
pmvidc public notice of changes in the information wway Tor the transmission and 
toutin8 o f  services using its Iucrl cxchmge facilities or networks. well as of any 
other changes that would affect the interopdMy o f  those facilities and networks. 
Notice of such c h g c r  shall be provided in accordance with FCC w Cornmission 
d e s  or industry stmhrds. as applicable. Far changes which impact service to end 
usen, BellSouth will work cooperatively with L e 4  3 to addrtu such changes. 

3 . 1  1n;crconnectian Technical Standards. The interconnection of rll networks Will be 
bared upon accepted industryhat iond guidelines for transmission standards urd 
lrafk blocking criteria. lnttreonnccring Iheflftks shall conform, 8t a mini", to 
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the telecommunications industp standard of 0s-1 pursuant 10 Bcilcotc Standard No 
TR-NWT-00499. Signal transfer paint. Signaling System 7 (''SS7") conntctivity is 
required each inttrconnection point. Bel ISouth will provide outaf-band signaling 
using Common Chnnnel Signaliny Access Capability where technically and 
economically feasible, in ~ C C O ~ Q ~ C C  with the rcchnical specifications set forth in the 
RdtSouth Guidelines to khnicol Publication. TR-TSV-000905. Ficilitlcs of  each 
Party shall provide the xccssary on-hcmk. off-huok answtr d diiconnccr 
supervision dnd shdl hand offcalliiig number ID (Cdiing Party Number) when 
technically fcasi ble. 

3.3 Quality of Inrcrconncction. Thc locat i~tcrconntttion for the trammission and 
routing of icftphonc exih&?ge service and exchange access chat each Pany pmvidcs 
IO crch olhcr will be at leas! equal in quality to what it provides to itself and any 
slibsidiary or alfilisre, when technically fcasiblc. or to any uthm Party to which each 
Party provides local interconnectran. 

3.4 Network Management Controls. Both h i e s  will work cooptrativcly with each 
othtr to apply round naworh management principles by invoking appropriate 
nefwotk managemtnr controls (e.g.. call gapping) to alleviate or prevent network 
congestion. 

3.5 Common Chapnel Signaling. Both Perrtiu will provide LEC-mLEC Common - 
Channel Sipding ("CCS'I 111 each other, where available. in coqiunction with all 

in order to enable hll inrctoperrbility of CLASS feanu# and fiurctbns excepr 
for call retlun. All CCS signaiing parameten will be provided including automark 
number identification ('*ANI"). oriyinating Lint information ("OLI") calling company 
category, c h g e  number. elc. All privacy indicators will k honored, and u c h  Pany 
wilt cooperate with each other on the cwchurg of Trmmetid Capabilities 
Application Put ("TCAP) messages to facilitate full intemperability of CCS-based 

. features between the respective neiworkr. Neither Pruty s N l  alter the CCS 
parmeters. or be a p ~ y  IO altering such parrvnems. or knowingty pus CCS 
parmews that haw bccn altcrcd in order to ckcumvcnt appropriate intcrconnecrion 
c hargts. 

. 

2.6 Sij!pmling Call hformation. BeWouth and Level 3 will fend ud rcctivc 10 digits for 
local trrfic. Additional!). ReWauth md Level 3 will txctungc the proper call 
information. i.e. originated call campany number a d  destination call company 
number, CIC, and 022. includiny all proper translations for mutinu between 
neiwarlw and m y  infomarion necessary for billing. 

5.7 Noa-bindiag Fortcutirrg lor  Trunk Provbioning 

3.7. t Within six (6) months afttr execution of this agreement. and each q w c r  rhcrcsftet.. 
Level 3 shall provide an inirrcunncction trunk group forecast fat each LATA that it 
shall pmvidc setvice within BellSouth's region. Upon receipt of Level 3's foreccut. 
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the Pattics shail schedule md pmicipltc in ajoinl planning meeting 10 develop a joint 
intefconnation ttunk group forecast- Each forecast provided under this Section shal I 
bc deemed uCodidmtid Information" under [he General rems and Conditions - 
Pan A of this Agrtemcnr. 

Pnge 15 

3.7.  I a t 

3.7. I .2 

j 7.1.3 

3.7.: 

5.7<5 

At a minimum. the forecast shall includc the projected quantity o f  Trangtt Trunks. 
Level 3 -to-BcllSouth one-way trunks ("Level 3 Tnmlrs"l, BellSouth-to-Level 3 me- 
w8y t&s ("Reciprscal ?runks") snd/l;rt two-way interconnection CrrUdcS. if thc 
Parties have agreed to iittcteonncct using two-way trunking to transport thc Parties' 
local and intraLATA toll. The quarltitics shrf! be projcctd for B mh.h"  of six 
m o n h  in advance md shall include the e m "  year plus :text hvo y c m  tom! 
forecasted quantities. Considering Level 3's provided forecut, the Patlies &dl 
mutudly develop Reciprocsl Tnmk ancUor two-way interconnection trunk forecar! 
quantities for the time periods listed and to be included wiihin the initial forecast. 

Additionally all forccslu shall include. at a minimum. Access C h e r  Tcnnind 
Location rACn"). trUnjr group rype (IocaYinmLATA toll, Transit, Opmtor 
Services, 91 1, etc.), A location/Z location (CLLI codes for Level 3 location md 
BellSouth location wherc the trunks shall terminate), interface type (c.g., DSl), 
Direction of Signalin#, Trunk Gmup Number. if known. (co"on1y refemd tu IS 
[he 2-4 codc) and f w u t c d  tnurkr in rcrvice each year (cumulative). 

At Lcvcl 3's spccific written or electronic mail request to provide the informrtion 
identified in chis section, &IlsoUrtr shall provide Level 3 written conftrmation that it 
hat received Level 3's fobrecasts and included such informhfi in its own network 
phning. A$ p u t  of !his anfirmation. BdSouth s h d  dso provide Level3 with a 
description of major network pmjccw anticipated within the foUoWinq six (6) mnthr 
that could affcct iw ability to r+spand to Level 3's foracast~. Mbjor nstwork pjects 
include "king or nework rewangementi. urticiparcd &em exhaust, mticiprtcd 
end o f k u  axhaw ot other uthities th8t ut reflected by 8 signifrcrnt incrtuc or 
dtcrcasc in trunlcing dtmud over that six (6) month period. BellSouth will a h  
provide, m part of thh confinnrtion. notice Of M y  network cxpanriom, w h u e  and 
hardwe uppier.  and other network changes that art likely to preclude BellSouth 
hom compictin~ tmnk orden submirted by Level 3 during thrt six (6) month period. 

Each Party shall exercise its best eTCort.8 to provide the quantity of interconnection 
t m d u  mutually fomsmd.  However. the provision of  the fortcuted quantity of 
intncomcttian tnuh is subject to tNnk terminations and facility capacity cxisting at 
[he time h a  trunk order is submid.  Furthermore, the receipt and development of 
crun)[ fomuts doer not imply m y  liability for failure to pctfdnn if capacity (trunlr 
remidom or facilities) is nol8vrilrbk for use ai rht forecasted h e .  

The rubmining and development of interconnection trunk forecuu a h d l  not r:placc 
the ordering process in place for lac4 interconnection trnks. 
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Once initial interconnection twik for-ts have been developed. Level 2 shall 
continue to provide intercometion trunk forecasts on a quarterly buis or at 
othcrwisc murudly 8grt&k inttrudr. Lmel 3 shdl use its ksl efforts IO mjkc the 
fortcasts as accurate a8 possible b e d  on reasonable cnginkng criteria. 
Initreonnetion trunk forecasts shall be updrr~d and provided to BellSouth nn an as 
needed basis, but no less frequently than quarlerly and no more fkqutntly than 
monthly. Upon receipt of Level 3's forecast. includiny forecast updncs. the Pmits 
j l d l  confer 10 mutually dcvctap BellScluth Recipmal Tank mdlor two-way 
inlCi-connstion vurjc forccmed quantities for the listed time periods Nkithin such 
oubstqucnf forecasts. 

-3.7 4 

3 . I I  

I 

8.2 

.;.8.3 

During rhc first month of each calenclu q w m .  LWCI 2 shall provide ~t forecast pwuant  
to Sectlon 3.7 which sets forth in good faith Level 3's trunking requircmcnb for the 
q w e r  Cotlowing !he qwartn during which the forcast is provided. &lcL forecast will w 
forth wirh specificity, in accOCddn~e with the re~uircmentr of Seetion 3.7.1.2, the forecast 
tor each LATA within BellSouth's umrory within which Level 3 providea rmicc, or 
plans to provide service. Subject to Section 3.7.2. whew such fomcwts arc provided as 
specified in this Section. BellSouth a h d l  use its best efforts to d e r ,  or to provide butd 
upon Level 3'3 orders, the dcgignatcd number of tmnks at loclrliotu identified by Level 3 
wirhin the time frames specified by Level 3. Nothina in this Section shell bc construed as 
a guarantee on the part of BellSouth @SI trunks will be made svadirble purnrant to Level 
-7 - 5 Forccuu. 

€3clfSouth and Level 3 shall monitor traffic on each interconnection tnurk p u p  that is 
installed pursuant to the initid i n t e ~ ~ ~ s ~ t i ~ n  trunk requirements d rubocqmt 
qwcrty f n .  At any timc 8kr the ad of 8 a k d W  qrpttar, bued on I m k w  of 
the capacity utilization during such quuttr for irutallcd RcciproEll Trunk groups a d o r  
two-way intnconntction trunk groups. subject U) tht provisions of this Section 3.8, t f tcr  
fiftttn (IS) business days advance wriaen notice to Level 3. BetiSouth may disconnect 
any Undemrilized Reciprocal Tnmk(s) anc%r request Level j to discoruwct my 
Underutilized rwo-wry interconnection W ( s )  if BullSouth b determined that the 
trunk poup is not being utilizEd at eighty-five percent 185%) during the time consistent 
busy hwr utilization level over I three (3) month pcnod (utilizing the day-to-day 
variafion and perlebress), provided !hat rhc Psnies haw not otherwise a m .  
Undcmtili#d trunks uc defined u the trunks no! k n y  utili& as a msult Of 8 time 
consism1 busy hour utilization of ICs3 than 8% (usiny rhc day-to-day vuiation and 
peakedness on the given t d  group). 

To the extent that BeltSouth har not ordered or provided. as rpplicabfc, tnurkr in the 
amount specified by Level 3 in each quutetly forecut within the time f m e  specified in 
that forecast within I given LATA, the utilization tquittmtnts set fonh in Section 3.8.2 
ior determining whether a trun& proup Is Undcnrsilirtd shall nol apply to trunks ordered 
or provided punumt to that quantrly fortcut until such lime as all (or quivrlmt 
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. 3 8.4 

3.8.5 

capacit? ai the tsndem subtcndcd by rhc end office in which ihc sftonfall in trunks hms 
occurred) arc ordered or provided by BellSouth. as applicable. putsuani IO [ha! qiuner's 
Level 3 tbrtcast. If.  however. BdlSouth's failure to order or provide. as applicable, the 
fortcastcd amount orrrunlcs in a LATA in I given quoncr io caused by Level 3's inatrilit?. 
to accept such mnks. Level 3 shall be he13 10 the utilization rcqurrcmcnts x t  forth in 
Section 3.8.2 for the tnmk groups in that LATA ordered or provided pursuant ro thrt 
quanesly htcmt. In the event that DellSouth fails to order or provide. as appticillt. 
trunks in thc amouat gpccifitd by Le*:el 3 in its queficrly forecast wthin thc time francs 
specified in that forecast whin ;d pivm LATA. ad Lc.A 3 is alsc w b l t  IO rcccpt the 
rrunks specified in i ts  q w r l y  firrecut during thrr q w c r .  the uliliwtion rtquitcrncnrs 
set f k l :  in Scction 3.8.2 fw detcmining whether a trunk group is Underutilized shall nct 
apply tu [rurJr groups in that LATA orderad 01 provided pursuant $0 [hat quarterly 
fmeessr until such rime u ail trunks (or equivdent cgpcity at the tandem subtended by 
o\c end office in which the rhortfrll in trunks has occuncd) are ordered or provided by 
BellSouth. w applicable, putsuurr ro thal qrrartet's Level 3 forccasr. 

Each quancr'i forecasted arna.int ortmnks shall ts measured indcpenJmt!y for purposes 
of identifying Undtnrtilizcd trunks pursuant to Section 3-82 .  Lcvel5'r ability to forccau 
and obtain trunks in each quarter shall be independent ofony utilizstion requinmtnts 
appl itd to trunks ordered or provided during prior quaflea or trunks ordered or provided 
additional to the quarterly fomuted "UU. lo chc extent that Level 3 asks BcilSoutb 
to order or provide additionti trunks (orher than those specified in each quarter's forccws 
as provided by Level 3), BellSouth $hall "sure such addirionul trunks indepcndcncly of 
any qwtetly forecasts to cktcrminc whether such additional tnmnks am WndenrtilizLtJ 
pursuant to the terms of Saion 3.8.2. The proviaions of Section 3.8.3 shall not apply to 
such additional trunks that ate not wtifid in the Level 3 quarterly forecut. 

Within tcn (IO) businerr days folhwhg the disconnecrior, notice p r h d  h Section 
3.8.2 above. Level 3 may request thrt bllsoutk not d ~ ~ ~ t  or not request 
disconnection for m e  or dl of the Undrrutilized Trunks. in which event BtllSourh shall 
keep cht trunks in service and may invoice Level 3 for. and Level 3 shall pay, rtl 
applicable tecurring end norutcurring tnmk urd facility unbundlsd nrtwurk element 
charges for the Underutilized Trunks. The charges shall be applied from the dare of the 
disconnection notice and catinue until such tnmk are disconnected, 01 to thc extent 
Level 3 rtquesu that such trunlrs remain in service. until the imnk group redchts m 
eighty-five percent (85%) time<onsistent bury hour utilization level (ruing the day-to- 
day variation and pe8kcdnnr on the given tNnk group). In addition, Level 3 hlf 
reimburse BellSouth for my noruccumng and/or recurring chrrps BellSouth m y  have 
paid 16 Level 3 for the Unduutiiized Tnmlrr and for any trunk inrrrllrtion e x m e  
BelISouth incurred. This expense rhdl qurl the nonrecurring irutjlrrian chugc for 
" k s  in Exhibit A. Furthermore, the Level 3 fertcrsis For each subsequent fwtcasr 
period shall k automatically Educed by the number of Reciprocal Trunks d o r  two- 
way interconnection trunks that have been determined to be subject to discomation 
pursuant to the foregoing pmxdurts. 
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4. 

4.1 

5 .  

5 - 1  

5-1.1 

5 . l . i . l  

5.1.1.2 

5.1 2. 

5.1.3. 

Local Uiallng Parity 

BellSouth and Lwcl 3 shall provide l o a  and toll diding puir! 10 each oiher with no 
unreasonable dinling delays. Dialing parity shall be provided for all orrginating 
teltcummurricarions sewicts h a t  require dialing lo route a call. DellSouth and Level 
3 shd1 permit similarly siruarcd rcltphonc exchange stmice end wwrs to dial the sune 
numbcr of digirr to make a lacnl telephone call notwithstanding the idtnrir) of thc end 
user's nr the cat led pafly's telecommunicriions xrvicc provider. 

1 ntereonnection Ccrmpmrrtion 

For rcciptoctrl compensation bcnvten lk Partics purW8nt to thio Attachment. h c d  
Traffic Is ddincd as any telephone 41 thar originates in one cxchrngc and rmninritH 
in tidm the same exchange. or other local calling m a  associated with the originating 
exchange &s defined and rpccifi6d in $ d o n  of BellSouth's Gcned S u h n k  
Sowice Tariff. Nothing in rhis Agreement shall be construed to Limit either Party's 
ability to designate the areas within which the Party's customer, may make calls 
which &hit Party rates as "local" in its clwtomcr Wffs. 

- 
-Local - 
traflic under this Agrccment-shdl include d h  origiming from w terminating to an 
enhanced sen ice provider, indudinn an Internet mice provider. 

Local Traffic does MI hclrsdc, ad the M c r  lhrlt not bill or pay reciprocal 
comgcnsstion for, calls whcn a Puty willfirlly sbr up a call, or colludes with a third 
pmy to set up a call. to the other Puty's ntrworlr thr the primw ~ U ~ O W  of rccciving 
reciprocal comprnsrtion. and not for the pup= of pvid ing 8 tclccornmunicatibns 
service io an End U w  in good fahh. 

Tht Ptnies  shall provide cbt the muml and rtcipm4 recovery of the costs for the 
clcmenul functions performed in transportin8 and twminating local vrffic on each 
other's network. fhc PUies agree that charga for tnnspon and tcnnsn8tion of c d b  
on their mpec\ive network8 are m Mt forth in Exhibit A to this Attachment. 

For thc purposes of [his Attachment, Common ($bared) Trrnrport i s  defined LS the 
trtlnsporr of the originating Party's uaf'fic by the ccrminrting Pm over the 
terminasin# Pany 's common (ahutd) frcilities benvccn the terminstin# Plvty's 
tandem swirch and end office twitch andlor between the urminrting Pury's m d c m  
switches. 

I 
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5.1 .J. For the purposes of  this Anachment. Tandam Switcbiog is defined M the funaim 
[hat establishes a communicarions p81h between two sw'hching offices though ;I fhird 
switchin8 office [the Tandem swirch). For purposes o f  Inureannwtion 
Compensation. Lcvel 3's swiwh shall be considered a Tandem Switch rt'thr Panics 
o g r e  that Level 3 ' s  switch meets the enterra as set forth in the FCC's ruler To the 
extent rhc parties do not agree u p 0  this dertrminalion, tither Pany may seek dispute 
resolution pursuant IO rhc pmvisions of  this Ayrccmcnt. 

5-1.5. For the purposcs of [his Acrachmenl. End Off'lcc Snitcbfng is defined as rhz I'unction 
[hat atablishes 8 cdmmunicntjons path between the rnmk side and line SiJg d t h c  
End Offrcc swi LC h. 

5.1.6. I f  Level 3 utilizes a switch outside the LATA and BellSouth choo.res LO pureha% 
dedicated or common (shated) [ransport from Level 3 for transport and termination of 
BcllSouth originated traffic. Bc~lSauth wit! pry Level 3 no more than the airline milts 
between the V & H coordinates of the Interconnection Point within the LATA wkhctt 
Level 3 receives the BellSouth-originated traffic ~d the V 
BellSouth Exchange Rare Center Arcs that the Level 3 terminating NPANXX IS 

associated ~n the same LATA. For these iituariont, BellSouth will compcnsaic Level 
3 st either dcdicartd or common (shared) transport rater specified in Exhibit A and 
based upon ~ h c  funcIions provided by Level 3 u defined in thh Attachment. 

. 

N cwrdinarcs of the 

5.1.7. Neither Party shall represent Switched Access Tmlfic w Local Trrrffc for purposcs of  
payment of reciprocal compensation. 
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Percent Local Ute. Each Pany shall report 10 the other a Pncent Local tlrayc 
("pL(J*). The application of the PLU will determine the amount of local minutes 80 

be billed 10 the orher, Puny. For purposes of developing the PLU, each PMF shall 
consider every local dl and every long distance call. excluding T m i t  f a f f c .  Each 
Parry shall update its PLU on the first of Janwuy. April. July and Octobcr of the year 
and shall $end it to the other Pafly to be received no later than 30 cdcndu days after 
thc first of each w c h  manrh based on local i ~ s b p  for the pari h a c  months ending the 
last day of December. March. JUC and Stptembct, respectively. Requirements 
associated with PLU crlcuhrion and reportin8 shdi k IS set forth in BcllSourh's 
Percent Locd Use kponiny Guihbook. as it is urrcnded from time to time. 
NotwirhstMding Ihc: fortgoing, where the terminating Party ha menage rccordirig 
technology that idmtifies the jurisdiction of' traffic terminated u defined in his 
Agrcemcnt, such information, in lieu o f  the FLU factor, hall  at the terminating 
Parry's option be utilizd 10 determine the appropriate local usage compensation to be 
paid. 

5.3 Pertcat L m t  Foci!!&. Each Party shall tepott to the other a Psrc~nl Lacd Fariiiry 
("PLF"). The application o f  the PLF will determine the portion of switched dedicated 
trMSpofi to be billed per the local jurisdiction ram. The PLF shall be applied 10 

multiplexing, local channel and interoffice channel switched dedicated tranipon 
utilized in the provision of local interconnection t W .  Each Prvty shall updatc its 
PLF on the first of Jmu8ry. April. July and October of the y u r  md s N l  send it to the 
other Prulty to bc received no later than 30 calendar days &e the firrt af  each such 
month to bc c f f ~ ~ r i v c  the fiat bill period the following month, rapmively. 
Requirements associated with PLU 4 d  PtF calculation aud reporting shall be as st! 
forth in BellSouth's Percent Local UsdPercent Lcual Facility Reponing Guidebook, 
as i t  is amended from time co time. 

Percent Intemtnte Uirge. Each Party shall hprt co tht ather the projeted Perccnr 
!ntct$tatc Usage ("PIU"). AIL jurisdictional report rtquk"U, dts md qulations 
for Intcrexchurge Curite tpceifted in BellSouth's Intrastate Access Services Tariff 
Will 8pply lo Ccvcl 3.  Aficr inrcmate and intrastate trrffrc percentages have k e n  
determined by use o f  PIU procdurm. the PLW Md PLF fscton will be used for 

.application and billing of local interconnection. Each Party shall upd.te its Plus on 
[he first o f  January, April. July and Ocwber of the yeat and shall send it to the other 
P&ty 10 be rtceived no later than 30 calcndnr days after the fust of u e h  such monlh. 
for 111 scrvicm showing the percentages of use (PIUs, PLU, md PLF) for rhc past 
Wee months ending the last day of December, March, June and September. 

5.4 

5.5 Auditr. On thitty (30) days witten notice. each Party mrut provide the other the ability 
and opprtunity to conduct M annual audit 10 ensure the proper bil!ing of tnffic. 
BellSouth Mb Level 3 shrli r&n records of call derail for a minimum of nine months 
from which 8 PLU, PLF urdcor PIU clll be ascertained. The audir shalt be accomplished 
durinB normal business h o w  at an o f k c  dcriynsled by the Puty being audited. Audit 
rcqut~ts shall not be submitted more f'uently than one (1) time pcr calenddr year- 

- 
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Audits shall be performed by a mutually acccptsble independent auditor p i d  for by 1hc 
Party requestin8 the audit. and bc conducted punuant to the confidentiality provisions ol' 
rhis Agmmcnt. The PLU and/or PIU shall be adjusted based upun the audit results and 
shall apply to tbc wrgc for the qwnct the audit was completed. to the usage far the 
quarter prior to the completion of the audit. and to the usage for the two qumcn 
followin8 the completion of thc audit. 1 f. as a result of an audit. tither Party is tbund to 
have overstatcd the PLU mdlor PlU by twenty percentage porntr (20%) or inore, lhar 
F a y  shall reimburse the auditing Parr, for the cos: of the audit. 

5.6 Rate Truclup 

fhir rertian rpplh  only to Tennessee and other mtc) tbrt am interim or 
expressly aubjtct to tnrc-up under this 8ttachmtaL 

5.6, I 
lnrcrconntction shall  be subject to true-up according to the followring prcrcedurn: 

The interim pnccs for Unbundled Nctwork Elements and Other Services md Local 

5.62 The interim priccs shall be wed-up, cirhtr up or down. based on find prices dctmined 
either by further agreement b e e n  !he Parties. or by a final order (ineluding any appeals) of the 
Commission which find order mecis the criteria o f  (3 )  below. The P d c s  s h d  implement the 
truc-up by comparing the actual vdumcr and demand for each item, together with interim prices 
for each ium, with the final prices dctcrminrd for each hem. h h  PUry shall kep its OWTI 
records upon which the me-up can b b u d .  and my find p y m t n t  f" one Party to the other 
shall be in an amount agmd upon by the Panics based on such record% In the event of my 
disagreement as krwccn the records or 1he Panics nysrding the "t of such trueup, the 
Panics agree that h e  body having jurisdicrion over the matter shall be called upon to resolve 
such diffcrcncts. or the Parties may mutually egret io submir the matkr to the Dispute 
Resotuxion process in acc"m with ths proirisions of !Seaion 12 of k . G d  T c m  d 
Conditions and Attachment 1 of the Agreement- 

5.6.3 
agreement is reached within nine (9)  months. either Prrry mmy palition the Commission to 
resolve such dispurc3 and to determine final prices for each item. Altematiwely. upon mutul 
agtcemcnt, the Put i t s  may submit the matter to the Dispute Resolution Process set forrh in the 
General Tenno and Canditiaru of the ASretmcnr. so Ion& u they file the resulting Agreement 
with the Commission I t  8 'hcgotjutd agreement" under Section 252(c) of the Act. 

- 

I 

The Parties may continue to nceotiatc rowerd f ind prtccs, but in thc went thsc no such 

5.6.4 A final order o f  this Commission that foms the basis of a u#-up shall be the find order 
as to price3 based on appropriate cost studies. or poientially my be a final ofdm in any other 
Commission proceeding which meets thc follou in8 criteria: 

(a) BellSouth and CLEC are entitled io be fult Putit8 to thc proceeding; ud 
(b) It ohail apply the provisions of rhc k d t d  T t t t c o m m u n i c ~ i ~ ~  Att bf 1996, 

including but not limited to Section LE(d)( l )  (which contlins pricing standards) 
a d  all thcn-effkctivo implemcntmB rules and regulations. 
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5.7 

5 7 1  

5.7.2 

5.7.1 

j.7.5 

5.7.3 

5.8 

5 8.t  

-- IntriLA1'A Toll Traffic. IntraLAl'A 'Toll Traffic is  defined as any telephone call that IS 

not Imst or witched ~ c e s s  p r  !his Agrccmenl. 

ComycrmtiUn for in-w&ATA loll crdffis. For rcmiinalinp i ts irrtrdATA toll m f i c  
on the other company'i network, the originating Party will pay the terminating Party 
that party's curtent and effective Commission- or FCC-filed intrastate or interstate. 
bI-tic:htvsr is appropriate. ttrmiilating swirchcd ac"ccss miff r a m  m set forth ia 
BtlI$ourh', or Level 3's intrastate or Intenrate Accers S c r ~ J ~ e s  TmtT The 
appropriate charges will bc determined by the fouling af the call. If Level > is the 
actisouth end user's prerubrcribcd intcmxchangt carrim ot if the BellSouth end user 
uses Level 3 as ur interexchange caniet on a 101 XXXX buis. BellSouth will chbtge 
I .eve1 3 the appropriate BellSouth tariff charges for originating switched access 
scwiccs, 

Compensation for 8 X X  Traffic. Each Party shalt compensate the other pursuant 10 the 
appropriate swirchcd b c w  chwges, including the databrut q w ~  charge as set fotth in 
rhe BeflSouth inmsmtt or interstate witched access tariffs, 

Records for 8 X X  Billinp. Each Pany will provide 10 the ocher the rpptoptirtc records 
necessary for billing inkraLATA 8XX customers. The records provided 
sundud EM1 f o m .  

be in 8 

8 X X  &cess greeninn. BellSouth's provision o f  BXX TFD 10 Level 3 requires 
intrrcmneaian fidm Level 3 to BellSouth 8XX SCP. Such intacOnncCtior~ Wl be 
established pmwt to BellSouth's Common Channel Sipnaling Intercomdon 
Guidrlints ad Bellcore's CCS Network Interface Specification document, TR-TSV- 
000905. Level 3 shall ntrcblbh CCS7 intcrconneclion It the &lI%uth Local si@ 
Tramlit Points serving the BellSouth 8XX SCPs that kvel 3 desires 10 quwy. -RK 
rcrms and conditioru for 8XX TFD arc sct out in BellSouth's Intnrtstt Accas SeMccs 
Tariff as mended. 

Switched Access Trafllc. Switched Access Traffk i s  dcscritd ag in the Act and/or 
relevant and appficlrblc FCC and Commission rules and . o r & v 2 2  . .  

I 



5.8.2 
rccerpr ur dc1jvet-y of switched IACCCSS traffic, provides mn ~ X S S  service c~nnection to or fiom an 
intcrexchangc ~LLnicr ("IXC'.) by either a direct tnurk p u p  10 the IXC utilizing 8cllSourh 
faciliries. or via BtllSouih's mdem switch. each Pury will prot-trlc i u  oun access sewices to the 
IXC and bill on a mulri-bill. muIti-t3nf~mctl-point b8SiS. Each Party will bill its own access 
services raws 10 the IXC with the exception of the interconnrctioii charge. T)lc herconnection 
charge. if aFplicabk. will bc billed by the P M y  providing the m 3  office Yunctiun. Each part!' 
will u.jc the Mulr~plc Exdmgc C ~ r i t ~  Access Billing (MECAB) guidelines 10 sstablirh meet 
p i n r  billing for all applicable tnfk. n ~ i f l y  (3Obday billing periods will be cmpioytd for these 
arrangements. For tandem rouied mftic. the tandem cornpan) agree; tu provide to IIIC lnitial 
Billing Company as &tined in MECAB, at no charge. all the cwltcired access detail usqe data. 
rccordcd a[ rhc access tandem, within RO mort than sixty (60) days afiet the recording date. The 
Initial Billiny Company will provide the switched ICCCSS summuy usage dark for all originating 
and termin~ing milk, zr) all Subsequent Billing Companies as defined in MECAB within 10 
days o f  tendering the initial bill to the I X C  Each Puty will m i f y  the other when it is not 
feasible 10 meef ihcsc requirements $0 that the c u s t o m  mry be notified for my necturvy 
revenue: accrual associated with the significantly delayed recording or billina. AJ business 
requircmznrs change datm reponing requirements may be modified as necessary. 

When Level 3's end office rwiuh. subtending the BcllsOuth Access Tandem swicch fwr 

5.8.3 In ihr: event that either Party faiIs to provide switched access dcuilcd usage data to the 
other Pany wirhin 90 days after the recording date and the receiving Party is unable to bill andor 
coltecr D C C ~ S S  revenues due to the sending Pprty's failwe to provide such dab within said time 
periob. rhcn !he Psny failin8 to send the drtrr LS specified hcein shall be liable to the other Party 
in an amount qual to the unbillablc or unwllcctibk revenues. Each company will provide 
compleir documentation ro the other to substantiate m y  claim of unbillablc =tu rcvenuet and 
a ncgotia~cd settlement will be agrttd upon berwtm the Pan&. 

- 

5.8.4 Each Parry will naain for a minimum period o f  sixty (60) days, access message Q t d  
sufficient 14) recreate MY data which is lost or dum@ by their company ur any third party 
involved in processing or transporting data. 

5.8.5 
notification by lhc other or by UI ruthadd thitd puty handling the data. 

Each Party a~rees 10 recreate the Lost or damaged data within forty-eight (48) how of 

5.8.6 
receipi a i  iu date processing center. 

Each Pany also rgretr to proctor the recreated dau wirhin forty-eight(48) how3 o f  

5.8.7 All claims should he filed wich the other Puty within 120 days of the receipt of the date 
of the unbillable m g c .  

5.8.8 Thc Initid Billing Company shall keep records of its billing activities relating KJ jointly- 
provided Incrastaic and Intemte ~CCCOI wwiccr in sufficient detail to permit the Subsequent 
Billing Panv IO. by fomd or informal review or audit, to verify the rccuncy and reblonabknesr 
of the jointlpprovided access billing daw provided by the Initial billing Party. Each b y  awes 
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10 cooperate in such loma1 or informal reviews or audits and further 8 g r m  IO jointly r w k w  the 
findings of such reviews or audits in order to resolve MY differences conccminy rhc lindinp5 
r h e m  f. 

5.8.9 ' Lcwl 3 rnrees not to ddivcr swtchcd access mffk to BellSouth for remicution except 
over Level 2 urdercd switched access rrunks and facilities. 

5.3 Tmnoit Traille Stwict 

5.9.1 
Traffic. Transit traffic is  traffic originating on &vel 3's network that is sHi[cht.d andht 
transpaned by BellSouth and delivcrcd to a third party's network, or mrajfic orrginatjng on a third 
Pw)'s network ihet is switched and/or transported by BallSouth and dzlivered 10 Level 3 3  
network. Rates for local Transit Traffic shall be the applicable call rnnspofl and temination 
charges as set fonh in Exhibit A to this Awhment. Rates for intraLATA toll and Switched 
Access Ttrrnsic Tnffic hall be the applicable call tmmpon and tcnnination chnrpr as set fanh 
in BcIIS~u~h's or Level 3'5 Comisrion or FCC-filed and tfkctivc lntemirt or Intrastate 
Swirchcd Access tariffs. Switched Access Transit T n f k  prclrumes thac Level j's end ofcicc is 
subccnding the RcllSouth Access Tandem for $witched access tnfk to and from Level 3'9 end 
users ulilizine BellSouth facilities, either by direct ' h n k r  with the [XC. or via the BellSouth 
Access Tandem, Billing essociated with all Tranlit T d k  shall be pursuant to Multiple 
Exchange Carrier A c c w  Billing (MECAB) guidelines. h " n t  to these pidclincr. tht  lni?irrl 
Billing Cumparty shall provide summary usage data, for dl originating and terminating Transit 
Traffic. to dl Subsequent Billing Companies. 'Traffic b c m  Levti  5 and Wireless Type 1 rhird 
parties shall RQI be rtcrrttd as Transit Traffk h n  a routin8 or biltina perspective. h f i c  
between Level 2 and W i r e l a  Type ZA or WE-CLEC third panics shall not be mated a~ 
'Transit Traffic [om 1 routing or billing penpecliw until EklISouth end the WireIess carrier or 
UNE-CLEC third p ~ y  have the capability th ~ p c d y ' & ~ i n r - b i l l  in "we with 
MECAB guidelines. 

BtllSourh shall prwidc tandem switching and u~nsport sewices for Level 3.s Tronoit 

' 

- 
* 

5.9.2 The delivery of tnffic which tmsiu h e  BellSouth nctworlr and is ~ r n ~ s p ~ t c d  to another 
carrier's nciwurk i s  excluded from any Bclls0ut.h billing gwrantccs and will be delivered at the 
rates siipulatcd in h i s  Agreement to a ~cminating e h t r .  BellSouth a p e s  to deliver this tnffk 
to the terminatin8 c u r i a ;  provided. however, that Level 3 is solely responsible for negotiating 
and executing any dpproprirtc contrach~ol agreements, where required with the third party, with 
the temrnotin~ canjcr for the receipt of this traffic though the BellSouth network. BellSouth 
will not be liable Cor any compensation to the terminrring carrier or 10 Level 3. Level 3 agrees to 
compcnsatc BellSouth far my charges or coiu far the dtlivtry o f  Ttansii ' f r f i c  to a connecting 
carrier on behalf of Level 3. Additionally. the Purim agree that any billing IO a third parry or 
other ulccommunicarions curicr under this section MJ be p u n m t  to MEC'AB pmcedwu. 



01/18/81 09:32 NO. 010 P026432 
\ 

I 

6.1 

6.2 

6.3 

6.4 

6.5 

6.5. I 

6.5.2 

6.5.3 

In addition to Ihc L o d  hatctconnection smicts set forth 8bove. k l h u i h  &dl after 
a network 10 nttwork lrztttconnection urwrgemcnt between BellSouth's and Level ;'s 
f t w  relay switches as set foHh bdow. foliowing provisions will apply onl) co 
Frame Relay Service m d  Exchan~e Access FHUIIC &lay Service in tho= states in 
which Levti 2 i s  certified and providing Frame Rehy Service us a Local Exchange 
Carrier and uhcrc h-affrc is king c x c b g t d  k t w m  Level 3 and BellSouth Frmc 
Relay Switches in rhc scrmc LA'TA. 

Tnc Pnrtics agree to cstsblisn two-way Frame Relay fiwilitier ktwm their reopccrivc 
F m c  Relay Switches tu the mutually agr& upon F m c  k l a y  Service poinl(r) o f  
interconnection ("POl(s)") within the LATA. All Pols snall be within tht same 
F m c  Relay Nrlawork Serving Artas as defincd in Section A40 of BellSouth's 
General Subscribtr Service Tariff except as set forth in this Attrchment. 

Upon the request of cirhcr Party. such interconnection will be established where 
BellSouth and Level 3 have Fnmt Rclry S w i t c h  in the sane LATA. Where there 
are multiple F m e  Relay switcher in one central offkc, UI intcrcomction with any 
one of the switches will be considered UI intcrconncction with 111 oftht rwirchcs at 
that central office for purposes of routing packet M i c .  

' 

The Parties agree fo provision local md InurrLATA f m e  Relay Service and 
Exchange Access Frame Relay Service (both intrsttrtc and interstate) over Frame 
Relay in"nec1ion facilities beween the rcrptctive Frame Relay switches and the 
Pols.  

The Parties agree 10 assess each olhm n c i p r d  c w e s  for the facilities that each 
provides to the other according 10 the Pcrcurt L a u )  Circuit Use Factor (PLCU). 
dcrcrmimd 1~ follow: 

If Lht data packets originate ~d terminate in hcttiOru in the same LATA. ULd 
consisctnt with the local definitions of the Agtamart, the mfk is considered local. 
F m e  Relay framed packer dala is vrnspoficd within Vi- Circuits (VC). Fot h e  
purposes of this Agreement. if dl the data packets m p o f t t d  within a VC remain 
widtin the LATA. then consistent with the t o d  definitions in this Agreement, the 
Uafk on that V c  is loco1 ("Locd VC'?. 

If the originating and terminating locrtioru of the tw way packet data tmffic are no8 
in the sunc LATA, the tratXc on that VC is  intetLATA ("tntcrLA'FA Vc"). 

The PLCU is  determined by dividing b total number of Local VCs, by the total 
number of VCs on n c h  Frame R d i y  flrcilit)(. To facilitate implementation, Lcvel 3 
may determine its PLCU in aggregate* by dividing the tout number of Local VCs in 3 
given LATA by the rota1 number VCr in t h t  LATA. Thc Purier wtct to renegotiate 
the method for determining PLCU. at BellSouth's requcn. and within 90 days. if 



6.5.4 

6.5 .5  

6.6 

6.7 

6.8 

6.9 

6.9.1 

6.9.1 

\ 

I 

RtilSouth notifies Level 5 h a t  it hao found that this method dots not adqwtcl) 
rtpt01tnt thc PLCU. 

I f  tkrc u c  no VCs on A facility when it is  billed. the PLCU will be zero. 

BellSouth will provide the circuit beween the Pmics' respective Frame Relay 
Swtchcs. The Partlcs will be compensated as follows: BellSouth will invoice, md 
Lcwd 3 will pay, the (oral non-rtcurriny and rCCun1ng chuges for the cIr:uit bascd 
upon the rates sei focth in &11Sduth'.r Intentate Accm Tad!& FCC KO, 1 .  Level 3 
urill then invoice, und BellSouth will pay, an amount calculated by multiplying thc 
Bcifhith billed charges for rlie circuit by one-half of Ltvtl3's PLCU. 

The Putics agree 10 compensate crch other for Frame Relay nemtk=to-networli 
interface WI) ports based upon the "1 m e 8  set forth in 8&IlSouth'# lntcrstrlc 
Access Tariff. FCC No. 1 I Compensation for each pair of NNI ports will be 
calcutated iu follows: BellSouth will invoice. and Level 3 will pay, he  uta; non- 
recurring and rtcumng charges for the NN1 pat. Level 3 will &en invoice. and 
8dh1t.h will pay. hn amount calculated by muhiplying the BellSouth billed non- 
recurring and rccunIny ch8ryes for the WI port by Level 3.3 PLCU. 

Each Puty a p e s  that then will be no c h a r p  to the other Puty fm iu own 
subscriber's Permanent Virtu1 Circuit (PVC) rate elements fw the locd PVC 
segment from its Frame Relay switch to it3 own subscr ib 's  prcmiscs. PVC rate 
clcmcntt include the Data Link Comedon Identifier (DLCl) and Committed 
Information CIIC (CIR). 

For the PVC scgmmi beiwcen the Level 3 arid BellSouth Fnmc Relay switches. 
compmwtion for ck O W  chmgm is ba8d upan the ntu in BuIISouth's Interstate 
Access TPriff, FCC KO. 1.  

Compensation for PVC rale elements will be calculated m fotlow: 

If Level 3 ordm 8 VC connection ktween a BellSouth subrCriber's PVC segment 
and L PVC segment tiom the BellSouth Fnme Relay switch to tk b e l  3 Frame 
Relay switch, BeltSouih will invoice, and Level 3 will pay, the totd non-ncurriny 
and recurring PVC cbryes for the PVC rcgmunt between the BellSouth and Lcvtt 3 
Fnmc Relay switches. lF\hc VC is  II Local VC, Level 3 wil l  then invoice and 
BellSouth wi!l pay. the total nonrecurring md munine PVC chatgt, billed for that 
scgmtnt. If the VC is no1 local, no comptrurtion will be paid to Lave1 3 for the PVC 
segment. 

If &11South orders a Local VC connection between a Level 3 subscriber's PVC 
sebmcnt and a P V f  scgmcnr from the Lcvd 3 h m c  Refay switch to the BellSouth 
Frame Relay switch. BellSouth will invoice. and Ltvd 3 wilt ply, h e  total non- 
rccurting Md recumins PVC and CIR chugti for the PVC segment between the 
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BellSouth and Level 3 f m e  Retsy switches. 4f the VC i s  a Local VC. Level 3 \till 
hen invoke and BellSouth will pay the rata1 non-mewing and recurring PVC and 
C1R charge3 billed for that segment. I f  the V c  is not local. no compensation will be 
phid to Level 3 for the P V c  segment. 

6.9 3 The Pmics agrct to cornpcnsatc each other for requests to change a PVC scgmcnr or 
PVC scrvict order record. accordin$ to the Feature Ctwgt ehvyc as set fcvth in thz 
Bt:ISouth ~cccss tariff OcllSouth T;ntT FCC No. 1. 

6.9.4 If Level 3 rcquets a chaige. BeilSouth will invoice mi Level 3 will  pay a Fcarure 
Clumgr chsrge for tach affected PVC' segment. 

6.9.4. I I f  BellSouth rtqucnr a chnngt to a Locd VC. Level 3 will invoice md BcllSaulh wi l l  
pay a Feature Change charge for each r f k t t d  PVC segment. 

6.9.5 Thc P h e s  agree to limit the sum ofthe CIR for the VCs on a DS1 NNI port 10 mrt 
more than three times the parr speed. or not more than six tima the port speed on a 
DS3 "I port. 

6.9.6 Except u expmsily provided herein, this Agrccmcnt docs not address or ulcer in any 
way cithet Puty's provision of Exchme Access kame Relay Sewice OT intcrLATA 
Frame Relay Service. All charges by each Party to the other for crnirgc o f  Exchangc 
Acccu F m e  Relay Service or intcrLATA F m e  Rclay Sctvice arc includcd in 1he 
BellSouth access tariff BdlSsuIh T U N  FCC No. I .  

6.10 Level3 will identify and repon quarteriy to RcllSouth the PLCU ofthc F m e  Relay 
facilities it uscs, pct section 8.5.3 above. 

6.1 1 Either P m y  my rque3t  a review or d i t  of the variow w v i c t  components, 
consiotent with the provisions of section E2 dfthc Bellsouth Strrr -8s Services 
tariffs or Section 2 of the DellSouth FCC No.) T i f f .  

6.12 If during the term of this Agrccmcnr, BeltSouth obuins authority to pmvidc 
intnLATA Frame Relay in any State. the P u t k s  agree to megotiate this 
bnangemcnr for Ihc exchange of Frame Relay Scnice T f l i c  within one hundred 
eighty (1  80) drys of the date BellSouth receives i n t d A T A  8ULhOniry. In the evtm 
h e  Partim ful to renegotiate this Section 8 within the one hundred eighty day period. 
they will submit h i 3  matter IO the appropriate Stale cornmission(s) for resolution. 

7. Qpentimal support Systems (OSS) 
The &mu, conditions and rates for OSS are as i e t  forth in Sectha 2.14 of Attachment 
2. 
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STATE OF ILLINOIS 
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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

Level 3 Communications, Inc. 

Petition for Arbitration Pursuant to . 00-0332 
Section 252 (b) of the Telecommunications : 
Act of 1996 to Establish an Interconnection : 
Agreement with Illinois Bell Telephone . 
Company d/b/a Ameritech Illinois. . . 

ARBITRATION DECISION 

By the Commission: 

I. JURISDICTIONAL STATEMENT 

When the parties are unable to reach accord on an interconnection agreement 
through negotiations either party may ask a state commission to arbitrate any open 
issues. Section 252 (b) of the federal Telecommunications Act of 1996 (“the Act”) sets 
out the procedures for the arbitration of agreements between incumbent local exchange 
carriers ( “ I  L ECs”) and other telecommunications carriers req uesti ng interconnection. It 
prescribes the duties of the petitioning party, provides an opportunity for the non- 
petitioning party to respond, and includes the time frames for each action. Section 252 
(b) (4) limits a state commission’s consideration to the issues set forth in the petition 
and the response, and further provides that a state commission will resolve each issue 
by imposing appropriate conditions upon the parties to the agreement as required to 
implement subsection (c), Le., Standards for Arbitration. Section 252 (d) sets out 
pricing standards for interconnection and network element charges, transport and 
termination of traffic charges and wholesale prices. 

In resolving, by arbitration, any open issues and imposing conditions upon the 
parties to the agreement, a state commission is required to apply the following Section 
252 (c) standards: 

(1) ensure that such resolution and conditions meet the requirements of 
Section 251, including the regulations it prescribed pursuant to Section 
251 ; 
establish any rates for interconnection, services, or network elements 
according to subsection (d); and 
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(3) provide a schedule for implementation of the terms and conditions by the 
parties to the agreement. 

II. BACKGROUND AND PROCEDURAL HISTORY: 

On November 30, 1999, Level 3 Communications, LLC (“Level 3”) and Illinois 
Bell Telephone Company d/b/a Ameritech Illinois (“Ameritech Illinois” or “AI”), a 
subsidiary of SBC Communications, lnc., began negotiations for an interconnection 
agreement. 

The instant proceeding arises out of a Petition for Arbitration pursuant to Section 
252(b) of the Telecommunications Act of 1996 to Establish an Interconnection 
Agreement with Illinois Bell Telephone Company d/b/a Ameritech Illinois, which was 
filed by Level 3 on May 8, 2000. This pleading identified 37 open issues which the 
parties were unable to resolve through their negotiations and also set out their 
respective positions on each of those issues. On June 5, 2000, AI filed a response to 
the Petition. 

Pursuant to proper notice, a pre-hearing conference was held on May 16,2000, 
before duly authorized Hearing Examiners at the Illinois Commerce Commission’s 
(“Commission”) offices in Chicago, Illinois. Appearances were entered by respective 
counsel on behalf of Level 3, AI and the Staff of the Commission (“Staff’). On this date 
a schedule was set for further filings and evidentiary hearings. 

At the evidentiary hearings held on July 14 and 17, 2000, admitted into evidence 
were the verified statements of Andrea Gavalas, Timothy Gates, and William Hunt, Ill, 
on behalf of level 3; Robert Harris, Craig Mindell, Eric Panfit, Timothy Oyer, Debra 
Aron, and Michel Silver on behalf of AI; and Tortsen Clausen, Bud Green, and Sanjo 
Omoniyi on behalf of Staff. At the close of cross-examination of the witnesses on July 
17, 2000, the record was marked “Heard and Taken.” 

As the parties continued to negotiate throughout the pendency of this 
proceeding, several additional issues were resolved. Post-hearing briefs were filed by 
Level 3, AI, and Staff on July 31, 2000. At the time of these filings, only 20 of the 
original 37 issues remained for arbitration. 

On August 7, 2000, the Hearing Examiners’ Proposed Arbitration Decision was 
served on the parties. Level 3, AI and Staff filed Exceptions to the Proposed Arbitration 
Decision. Those arguments are considered herein. 
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111. ISSUES SUBJECT TO ARBITRATION 

Level 3 initially sought arbitration of 37 issues. During the pendency of this 
proceeding, Level 3 and AI settled issues 3, 4, 8, 9, 11-1 3, 15-17, 21, 26, 28-30, and 
35-37. By our count, the parties’ briefs reflect that there are 20 issues which remain to 
be resolved through arbitration. We review each of these in order and as numbered by 
the parties. 

1 Reciprocal Compensation 

(a) Definition of “Local Calls” 

Should ISP traffic be treated as local for the purposes of reciprocal compensation? 

level 3’s Position 

Internet service provider (“ISP”) traffic is local for the purposes of reciprocal 
Compensation. The concept of reciprocal compensation was to pay carriers for 
terminating the local traffic of other carriers. ISP traffic falls into that category and is 
indistinguishable from local traffic for that purpose. The matter has previously been 
considered by this Commission, and the Seventh Circuit Court upheld the 
Commission’s decision that it was local. 

The Federal Communications Commission (“FCC”) issued an order declaring 
ISP traffic to be interstate but that ruling was overturned by the D.C. Circuit Court. Of 
the state commissions that have ruled on this issue, 33 of 37 have found this to be 
subject to reciprocal compensation. Level 3 agrees to be bound by any findings of a 
generic docket on reciprocal compensation. 

There is no real difference between local and ISP calls. All of the LECs use the 
same facilities to transport and terminate calls. The methods and the suggestion that 
ISP calls be separated from local calls are impractical. 

Ameritech’s Position 

AI’S proposal excludes ISP-bound traffic from the definition of local calls. Local 
calls actually must originate and terminate with parties physically located within the 
same local calling area. Reciprocal compensation is applicable only for the voice 
portion of local calls. Internet calls are not subject to reciprocal compensation under 
this agreement or the Act. 

In its brief on exceptions, AI excepts that the rate is excessive based upon Level 
3’s cost. Level 3 would be allowed to collect up to seven times the cost of t h e  call 
based upon; (I) the length of an ISP call versus a local call; (2) its advanced “soft 
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switched” technology which results in a lower cost for delivering to network traffic; and 
(3) some of its customers collocate with Level 3. 

Analysis and Conclusion 

Most recently this issue was visited by this Commission in Docket 00-0027, In 
the Matter of Focal. We determined, after considering the same issues, that ISP traffic 
is local for the purposes of reciprocal compensation. There is no evidence in this 
record that would change our opinion at this time. 

Consistent with our finding in Focal, the companies should take note that the 
Commission may subject this reciprocal compensation rate to an adjustment, including 
a possible true-up or retroactive payment, based on its ultimate conclusion reached in 
its generic reciprocal compensation proceeding (ICC Docket 00-0555). Should the 
Commission order an adjustment to this reciprocal compensation rate, including a 
possible true-up or retroactive payment, it will not apply to any period prior to the 
approval of this interconnection agreement. 

(b) Eligibility for Tandem Compensation 

At what level should Level’s 3’s switches qualify for tandem compensation? Should the 
switches be required to perform the same functions as AI’S or merely be able to cover 
the same geographic area? 

Level 3’s Position 

Level 3 proposes language allowing any one of its switching entities to qualify 
for tandem compensation if it meets the criteria regarding geographic coverage set 
forth in Section 51.71 1 of the FCC’s rules. 

Ameritech’s Position 

Level 3 should not receive the rate for either tandem or transport elements of 
termination unless and until the following conditions are satisfied: (i) it proves that its 
switch serves a geographic area comparable to that served by AI’S tandem switch and 
(ii) it proves that its switch performs the same functions on behalf of AI as AI’S tandem 
performs. To satisfy the second of those two conditions, Level 3 must show that (a) it 
gives AI the option to connect directly to Level 3’s end office function and thus avoid 
payment of the tandem rate (perhaps also the transport rate) if it so chooses, and (b) it 
defines its switches and offers interconnection on a nondiscriminatory basis for both 
the termination of local traffic by other LECs and the termination of toll traffic by long 
distance interexchange carriers. 
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Ai’s brief on exceptions states that resolution of the tandem compensation 
question cannot be deferred because it involves all traffic for Level 3. It is not likely 
that the Commission will consider this issue in the generic docket. However, AI 
suggests that the issue could be deferred to such time as when level 3 applies for 
compensation, by holding them to the requirements of Section 51.71 I (a)(3) applied 
consistently with paragraph 1090 of FCC’s First Report and Order (FCC-96-325) in 
Docket 96-98. 

Analvsis and Conclusion: 

This issue has not come to fruition as yet, because Level 3 is not claiming it is 
entitled to charge the tandem rate as of today. (Tr. 247). Rather, the parties’ have 
asked the Commission to decide what language should appear in Section A.l.29.2 of 
the General Terms and Conditions of the agreement to define the circumstances under 
which Level 3 will be entitled to charge the tandem rate in the future. 

The issue of eligibility for tandem compensation is not limited to ISP traffic; 
rather, it pertains to any and all local traffic that originates on AI’S network and 
terminates on Level 3’s network, Le., any and all traffic that is subject to reciprocal 
compensation. In light of the foregoing, Issue 1B should not be deferred to the generic 
1SP proceeding given that issue is not part of that proceeding. 

We agree with the parties that this Decision should provide some language for 
the parties’ agreement concerning the test Level 3 will eventually have to pass in order 
to qualify for the tandem rate. To be clear, the Commission is not ruling on whether 
Level 3’s switch qualifies for the tandem rate today. Indeed, there is no evidence in the 
record to make such a ruling. 

Therefore, we agree with the Section I . I  ,292 language offered by AI, which 
states: 

“A Level 3 switch will be classified as a Tandem Switch when 
and to the extent that it meets the requirements of 47 C.F.R. section 
51.71 I (a)(3) applied consistently with paragraph 1090 of the FCC’s 
First Report and Order (FCC 96-325) in CC Docket No. 96-98.” 

It is in that regulation and that paragraph of the First Report and Order that the FCC 
has set forth that test for eligibility to charge the tandem rate. When Level 3 believes 
that its network has developed to the point that it qualifies to charge the tandem rate, 
Level 3 will take the matter up with AI, and the parties will either agree or disagree. If 
they disagree, the Commission will be called upon to decide the matter based on the 
fofalify of the evidence presented. 
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2. Deployment of NXX Codes 

a. Whether Level 3 should be required to compensate AI for interexchange 
transport and switching associated with its FWvirtuaI NXX service. 

b. Whether an FX or NXX call that would not be local based on the distance it 
travels, is subject to reciprocal compensation. 

c. Whether the parties’ agreement should include Appendix FGA. 

Level 3’s Position 

Level 3 would delete Appendices FX and FGA and related language included 
elsewhere in the contract that require it to pay AI for the use of unspecified facilities at 
unidentified tariffed rates for FX, FX-like, FGA and FGA-like services. Level 3 claims 
that AI has not defined “FX-like” or “FGA-like” services nor has it demonstrated that any 
additional compensation should be paid based on customer location. It opposes the 
suggestion that it pay some undefined amount for the facilities and services AI 
ostensibly provides in getting calls to virtual NXX customers. 

Level 3 also takes issue with At’s Section 2.7 of the Appendix, Reciprocal 
Compensation, which specifies that Level 3 cannot receive reciprocal compensation 
when its customer is physically located outside the local calling area of the calling 
party- 

Ameri tech’s Position 

AI should not have to provide free interexchange transport and switching to 
subsidize Level 3’s competing Foreign Exchange (“FX’) services. It proposes contract 
language that would require each party to be compensated for the portion of the FX 
service it actually provides. Level 3 should not be permitted to charge reciprocal 
compensation on FX calls because such calls are, by definition, not local exchange 
calls. Level 3 also must have some revenue-sharing arrangement in place for Feature 
Group A (“FGA’) service and it has offered no alternative to the Appendix FGA. 

Discussion 

NXX codes (the first three digits of a seven-digit number) are assigned to 
specific geographic areas. Carriers’ billing systems will classify a call as toll or local by 
comparing the caller’s NXX with the terminating party’s NXX. FX service allows a 
customer physically located in one exchange to have a telephone number with an NXX 
code that is associated with a different exchange in a different geographic area. In 
giving a customer a number with an NXX code from a distant geographic area, FX 
service allows callers from that distant area to reach the FX customer for the price of a 
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local call. To a billing system, such a call appears to be within a single N U  area, 
while in reality it travels a distance which would normally require toll charges. FX 
service is attractive to customers, such as ISPs, that want persons located in various 
geographic locations to reach them for the price of a local call. 

Both AI and Level 3 provide FX services. AI asserts that the need for the 
Appendix FX and specific inter-carrier compensation arrangements with respect to FX 
services arises from the manner in which Level 3 is able to obtain an undue financial 
advantage through use of this service. AI explains that when it provides an FX service, 
its FX customer pays for the transport and switching costs incurred in carrying the call 
from the caller’s rate center to the FX customer’s physical location. In contrast, when 
Level 3 provides FX service, AI provides the very same interexchange transport and 
switching to carry the call from the caller’s rate center to Level 3’s point of 
interconnection (“POI”). Unlike AI’S FX customer, however, neither Level 3 nor its 
customer pays anything for use of AI’S network. As a result, AI maintains, Level 3 
enjoys a “free ride” on AI’S interexchange network which gives it an unearned cost 
advantage because it can offer its customers a rate with no interexchange transport or 
switching costs whereas AI must recover those costs from its FX customer. Even more 
egregiously, AI contends, Level 3 charges AI reciprocal compensation on calls to Level 
3’s FX customers, on the theory that these are “local” calls. 

AI indicates, for example, that a call from an AI customer in Elgin to downtown 
Chicago travels a distance of some 40 miles and would normally constitute an intra- 
LATA toll call. If, however, the recipient of the call in Chicago is an FX customer 
assigned to the same NXX code as the originating caller in Elgin, the originating Elgin 
caller would be billed only for a local call because AI’S billing systems recognize an 
intra-NXX call as a local call. 

AI maintains that allowing a competitive local exchange carrier (“CLEC”) this 
“free ride” distorts all of its incentives to invest and undermines the integrity of the 
competitive process. AI also contends that nothing in its proposals prevents Level 3 
from providing FX service to whomever it wants. It simply would require Level 3 to pay 
something for its use of Al’s network in providing this service. AI’S witness explained 
that, if CLECs do not have to compensate AI for the use of its network in providing FX 
services, Level 3 will have little or no incentive to construct its own transport facilities. 
So too, AI maintains, other CLECs competing with Level 3 in the provision of FX 
services would face a competitive disadvantage vis-a-vis Level 3 unless they also took 
advantage of the free ride on AI’S network instead of constructing their own facilities. 
Accordingly, facilities-based competition would be further reduced. 

AI further points out that at least two state commissions have agreed with AI’S 
position in their recent decisions and cites to relevant language on the issue set out by 
the Maine Public Service Commission on June 30, 2000, and the California Public 
Utility Commission on September 8, 1999.Both of these state commissions agreed, in 
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essence, that reasonable interexchange intercarrier compensation is warranted for the 
routing of FX traffic. 

Level 3 argues that AI’S position that virtual NXX calls are actually toll calls was 
rejected by this Commission in the Focal arbitration. Also, according to Level 3, a 
Michigan Arbitration Panel concluded that virtual NXX calls are “local” and rejected 
provisions proposed by AI to impose additional transport costs on CLECs. 

Level 3 contends that AI is responsible only for carrying a virtual NXX call to the 
Level 3 POI - just as it does for every other local call. Once AI delivers the call to the 
POI, it is Level 3’s responsibility to terminate the call wherever the customer may be 
physically located, such that there is no additional transport based upon the customer’s 
location. As such, Level 3 sees no difference between physical local calls and virtual 
or FX calls. 

Level 3 contends that putting the focus on the location of the called party is 
meaningless to a determination of how much responsibility each carrier actually bears 
in transporting a given call. It claims that customer location will not cause AI’S costs or 
function to differ in the context of a call placed by an AI customer. 

Level 3 maintains that Al’s costs are the same whether the call terminates to a 
virtual or physical NXX customer served by Level 3. When one looks at how calls are 
always delivered to the PO1 irrespective of customer location, there is no “free ride” 
according to Level 3. 

Level 3 opposes AI’S efforts to restrict or inhibit the assignment of NXX codes by 
referring to customers’ physical locations. It claims that AI’S proposal would permit AI 
to avoid payment of reciprocal compensation to Level 3 by reclassifying these calls as 
toll and preventing its own customers from placing local calls. 

According to Level 3, if AI succeeds in impairing Level 3 or any other CLEC from 
providing virtual NXXs by actually making CLECs pay AI for such calls, not only would 
AI customers no longer be able to reach their lSPs by dialing a local number but, 
because calls to the ISP effectively would be reclassified as toll calls, AI no longer 
would be obligated to pay the reciprocal compensation associated with local calls. 

Analysis and Conclusion 

(a.) The record indicates that FX service was developed in the context of a single- 
provider environment. In such times, the cost of an incoming call to the FX customer 
simply would be recovered from the FX customer. Now, however, with the opening of 
the local. exchange market to competition, the carrier providing the FX service may 
differ from the carrier of the party caliing the FX customer, That is the very situation in 
this case and AI is proposing that inter-carrier compensation, such as is commensurate 
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with each carrier’s degree of participation in the provisioning of FX or FX-like service 
(NXX), be required. 

We note that AI’S proposal in this case is different from that presented in the 
Focal arbitration. In that case, our finding was based on the question of whether Focal 
should be required to establish a POI within 15 miles of the rate center for any NXX 
code that it uses to provide FX service and our consideration of the Focal evidence as 
to the number of Pols being established. Here, AI is asserting that the lack of POIS 
requires it to carry a call long distances with no compensation for the haul. 

From the evidence presented, we note a number of economic and policy 
perspectives that drive AI’S proposal. While Level 3 does not address these concepts 
directly it has set out its own policy-based arguments. In particular, it maintains that 
through the use of virtual NXX assignments, Level 3 and other CLECs provide a 
valuable service which allows lSPs to provide low-cost advanced services to their 
customers who can gain Internet access by dialing a local number. Neither party tells 
us enough about the technological and economic underpinnings in the NXX or FX 
situation, such as were afforded the California Public Utilities Commission, Decision 
No. 99-09-029 (September 2 ,  1999). 

Level 3 opposes paying AI any additional compensation for calls based on 
customer location. It maintains that when an AI customer originates a call, AI’S 
responsibility for the call ends when it delivers the call to the POI it has established with 
the CLEC. Once the call is handed off at the POI, the CLEC is responsible for the 
costs of delivering the call to the terminating number. 

In other words, Level 3 tells us that AI is providing transport in the NXX situation 
no different from that which it is otherwise legally obligated to provide. On balance, AI 
offers policy considerations of some merit. Some of those concerns, Level 3 observes, 
will fall away given our findings in Issue 27 below. We agree. Moreover, Level 3 
maintains, the FCC’s “rules of the road” as set out in TSR Wireless, LLC v. U.S. West 
Communications, Inc., Memorandum Opinion and Order, FCC 00-194 (June 21, 2000) 
make clear that the originating carrier is responsible for the cost of delivering the call to 
the network of the co-carrier who will terminate the call. On the basis of this legal 
authority, and the limited record before us, we find in favor of Level 3 on the first of the 
three questions before us. 

(b.) The reciprocal compensation portion of the issue is straightforward. The FCC’s 
regulations require reciprocal compensation only for the transport and termination of 
“local telecommunications traffic,” which is defined as traffic “that originates and 
terminates within a local service area established by the state commission.” 47 C.F.R. 
51.701 (a)-(b)(l). FX traffic does not originate and terminate in the same local rate 
center and therefore, as a matter of law, cannot be subject to reciprocal compensation. 
Whether designated as “virtual NXX,” which Level 3 uses, or as “FX,” which AI prefers, 
this service works a fiction. It allows a caller to believe that he is making a local call 
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and to be billed accordingly when, in reality, such call is travelling to a distant point 
that, absent this device, would make the call a toll call. The virtual NXX or FX call is 
local only from the caller’s perspective and not from any other standpoint. There is no 
reasonable basis to suggest that calls under this fiction can or should be considered 
local for purposes of imposing reciprocal compensation. Moreover, we are not alone in 
this view. The Public Utility Commission of Texas recently determined that, to the 
extent that FX-type calls do not terminate within a mandatory local calling area, they 
are not eligible for reciprocal compensation. See, Docket No. 21982, July 13, 2000. 
On the basis of the record, the agreement should make clear that if an NXX or FX call 
would not be local but for this designation, no reciprocal compensation attaches. 

(c.) Finally, with respect to Appendix FGA, the only proposal on the table is that of 
A!, and Level 3 has not apprised us fully as to the specifics of its objections. Hence, on 
the understanding that the FCC requires such action, which Level 3 does not dispute, 
the AI language should be adopted subject to the deletion of “FGA-like” language and 
replacing the language with “FGA.”. 

3. (Resolved) 

4. (Resolved) 

5. Charges for CLEC Name Changes 

Who should bear the costs for changes to the records, systems and data bases 
if the CLEC changes its name during the course of the agreement? 

Level 3’s Position: 

AI should not be able to charge Level 3 on an individual case basis for 
processing name changes. To the extent that AI absorbs the cost of processing 
customer name changes as a cost of business in the retail context, Level 3 maintains 
that there is no principled reason for it to impose the costs of processing name 
changes on its wholesale customers. Level 3’s brief on exceptions asks this 
Commission to adopt a ruling by the Texas Commission and a proposed ruling by the 
California Commission that name change costs should be borne by AI as a cost of 
doing business. Level 3 is like any other large corporate client and should be treated 
the same. 

10 



00-0332 

Ame ri tec h’s Position: 

AI incurs actual costs to implement a CLEC’s change and it should have the 
right to charge appropriate non-recurring, cost-based rates, as is already covered by 
tariffs. More than just changing the master database may be involved. A CLEC can 
require the changing of the individual customers to reflect the correct CLEC 
information. Why should AI be financially responsible for changes occasioned by the 
actions of the CLEC? There are real costs involved in making all these changes and 
the burden should be on the party requesting the changes. AI responds to Level 3 in its 
reply brief that free individual name changes are more than it provides for its corporate 
customers. 

Analysis and Conclusion 

When a CLEC seeks to change its name there are associated costs. AI 
contends that some of the costs are borne by the ILEC to change the records in its 
Operation Support Systems (“OSS”) and the costs are not part of OSS administration. 
(AI brief at 6.) Level 3 asserts that AI changes names every day without charging its 
customers and to charge a wholesale customer, which happens to be its competitor, is 
discriminatory. 

The question is, are name changes merely a cost of doing business as Level 3 
asserts or are they a burden unfairly imposed on AI? level 3 asserts that hundreds of 
customers a day required changes which AI processes without charge. The CLEC’s 
customers, therefore, should not be treated any differently. AI’S charge is based solely 
on the fact that Level 3 is a wholesale customer. This argument is persuasive to the 
extent that Level 3’s customers are entitled to the same service as AI’S customers. The 
sheer number of accounts AI changes should not matter. The argument that Level 3 
causes the name change is no different than saying that the individual customers also 
cause the change. To that extent AI should bear any costs of making changes to its 
master billing accounts of the CLECs. 

AI points out that, at the CLEC’s direction, i t  must update the accounts of each of 
the CLEC’s customers in the database to reflect the correct information. That service is 
not normally provided to other customers. Therefore, any additional services requested 
other than changing the master billing database should be paid for by the requesting 
Party- 

The Texas Commission case cited by Level 3, Southwestern Bell Arbitration 
PUC docket No. 21791, determined that each party to the agreement shall be 
responsible for the cost of name changes as a result of corporate restructuring. 
Further, MClW is SWBT’ s customer under that agreement and should be treated as 
such. AI has agreed to make the necessary changes to its master data base. As AI 
points out, Level 3 could require them to make additional changes, which indicates that 
this is a non-essential additional service. Level 3 does not challenge this assertion. AI 
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also points out that this is not something it does for its business customers. AI is 
required to give only the same service on the same level as it gives to its own 
customers. Anything more appears10 be a premium service and should be paid for, no 
matter how nominal the cost. 

6. Term of Agreement (GT&C 5.2) 

When should the instant agreement expire? 

Level 3's Position: 

Level 3 would have the agreement expire after three years. 

A three-year term would provide certainty and cost savings. According to Level 
3, requiring it to renegotiate all relevant interconnection terms at intervals of less than 
three years would make it difficult for the entity to effectuate a stable long-term plan for 
entry and development of operations in Illinois. It maintains that there is no need to 
throw out the entire contract after one year simply because changes in law or 
technology might occur within the next year or so. 

Ameri t ech 's Posit ion : 

AI would have the agreement expire after one year. 

A one-year term is appropriate given the frequent changes in technology and 
regulatory schemes. AI maintains that it is reasonable to allow for shorter term 
interconnection agreements so that parties can keep pace with and renegotiate in light 
of changed market conditions. It points out that negotiation increases costs and 
uncertainty for both parties such that the incentive to renegotiate is minimal absent any 
changed market conditions. In the final analysis, AI indicates that it is amenable to a 
two-year term. 

Analysis and Conclusion 

We believe that a company cannot implement its business plan efficiently if the 
contracts on which it relies expire within a short time interval. We further recognize 
that there are significant costs to negotiating and/or arbitrating a new agreement in 
terms of time, money and human resources. On the other hand, the 
telecommunications field is changing so rapidly that contract provisions which are 
reasonable under the law and circumstances at one point in time may be rendered 
obsolete, ineffective or burdensome under the law and circumstances which develop at 
a later point in time. 

Level 3 states that the undisputed intervening law clause of the contract, Le., 
Section 21, provides that if a change in the law affects a contract provision, the parties 
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“shall” renegotiate the affected provision. Likewise, Level 3 maintains, changes in 
technology can be addressed through renegotiations and amendment. AI, however, 
raises the point that while the parties are entirely free to negotiate amendments to the 
agreement if there are changes in the market or technology, this is no guarantee that 
“both parties will be willing” to renegotiate. Only a shorter term will ensure that terms 
that have become onerous or outdated due to market changes are renegotiated. 

In balancing all of these interests, we agree with Level 3 and find the proposal of 
a three-year term reasonable. 

7. Deposits, Billing and Payments 

The debate surrounding Issue #7 is twofold: First, whether Level 3 should be 
required to post a deposit at the onset of the agreement, absent a satisfactory credit 
history, and if so under what conditions, terms and amounts. Secondly, the method 
that shall be employed to handle legitimate disputed amounts between the parties. 

Level 3’s Position 

Level 3’s position is that it should not be required to provide to each Ameritech 
affiliated ILEC an initial cash deposit ranging from two to four months of projected 
average monthly billings as a precondition for Ameritech’s furnishing of resale services 
or UNEs. It proposes to delete the entire deposit section because AI has not shown 
Level 3 to be a credit risk such that protection against nonpayment is needed. 

Level 3 also claims that Ameritech’s deposit requirement is subjective and 
subject to error. With respect to the subjective nature of Ameritech’s deposit 
requirement, Level 3 implies that if the section were modified to set out objective 
criteria, that could not be manipulated, to identify when a deposit would be required, it 
might agree to a deposit reference being in the Agreement. Level 3 also criticizes 
Ameritech’s proposal, which is based on delinquency notices, because the notices can 
be sent out in error or when Level 3 submits a good faith billing dispute.’ 

. 

Furthermore, Level 3 faults Ameritech’s deposit requirement because it is 
significantly different than the standard Ameritech uses for business customers. Thus, 
according to Level 3, Ameritech is discriminating against CLECs. 

Level 3 claims that the bill due date is an insufficient time period in which to 
determine the magnitude of disputed amounts, Regarding legitimate disputed amounts 
between parties, level 3 argues that (a) the burden of proving the amount should not 
rest with Level 3, (b) the payment portion should be reciprocal (Le., AI should pay 
interest on late payments as well), and (c) it is unreasonable for Ameritech to increase 
the deposit or suspend service if Level 3 fails to pay within five days of the due date. 

’ Level 3, Initial Brief at 51. 
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Ameri tec h’s Posit ion 

It is AI’S position that CLEC’s without a satisfactory credit history should be 
required to provide an initial deposit before obtaining resale services and UNEs. AI 
also maintains that CLEC’s should provide notice of billing disputes before the bill due 
date so that the disputed charges may be resolved within a reasonable time. 

According to AI, the Commission first must decide whether (as AI maintains) 
CLEC’s without a satisfactory credit history should be required to make a deposit 
(which earns interest and will be returned if the CLEC pays its bills) before obtaining 
resale services or UNEs from AI. If the Commission agrees that a deposit is 
appropriate, it must decide whether AI’S suggested amount is proper. Finally, it must 
also resolve disagreements concerning details of the contract language that will excuse 
Level 3 (and other CLEC’s) from the deposit requirement. 

AI contends that it is common business practice to obtain a form of security 
when extending credit. AI claims that it is extending credit to a CLEC because its 
services or UNEs are provided before a bill is rendered and the CLEC is not obliged to 
pay the bill until 30 days after the bill is rendered. Ameritech also provided evidence 
which showed that Level 3 had considerable past due amounts with Ameritech on May 
I O ,  2000, and July 10, 2000.2 These past due amounts, according to Ameritech, shows 
that Level 3’s ability to pay its bills has no bearing on whether Ameritech will, indeed, 
be paid. 

Ameritech also urges the Commission to approve its proposed amount as a 
deposit requirement, which is based on “two (2) to four (4) months of projected average 
monthly billings.” (Where Ameritech Illinois has been doing business with the CLEC at 
the time the deposit is to be made, the :projected average monthly billings” are based 
on actual historical  billing^.)^ Ameritech contends that this is a reasonable approach 
because it secures payment for the amount of credit Ameritech is actually extending to 
the CLEC and is proportional to the CLEC’s projected purchase~.~ Ameritech also 
supports its deposit requirement by pointing out that Level 3 would not be required to 
make a deposit if it had a satisfactory credit history and that Level 3 will be refunded 
the deposit, with interest, if it pays its bills in a timely fashion? 

AI also objects to the provision that Level 3 need not put disputed amounts in 
escrow unless there are more than two disputes within a 12-month period. 

Silver Direct at 11, Silver Rebuttal at 2-3. 
Tr. 556; 566-67. 
Ameritech Brief at 32-33. 

2 

’ Id. at 33. 
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Staffs Position 

Staff views an initial deposit to be commercially acceptable, but recommends 
that the amount of such deposit be based on objective criteria, fairly applied, and 
related to the credit history of the CLEC. Staff avers that Ameritech’s demand for a 
deposit would need to be examined based upon a standard of reasonableness and 
whether the imposition of an initial deposit would be onerous andlor a barrier to 
competition.6 According to Staff, requiring a substantial deposit based upon Al’s 
delivery of a delinquency notice in a twelve-month period is subject to error and abuse. 

Staff recommends a notice period of 30 days to commence after the bill due date 
for notice of disputed amounts and payments of deposits. In instances of payment 
disputes (where no deposit is made), Staff would recommend that, at the least, a 15 
day notice be given (after failure to pay deposit when due) prior to disconnection. 

In its exceptions to the HEPAD, Staff proposed language which would, according 
to Staff, clarify the following issues: (a) whether or not an initial deposit is required for 
a new or recently established CLEC, and if so, the amount of the deposit and (6) the 
criteria for determining whether a CLEC is “late in ~ay ing . ”~  

Analysis and Conclusion: 

It is common business practice for a party to protect its interest by requesting 
some type of security in the form of a deposit. The criteria for determining who is 
required to post a deposit should not be based on the party’s ability to pay but whether 
a party is promptly paying its bills. Other jurisdictions have determined that a deposit 
by a CLEC is appropriate where the CLEC’s credit history is either non-existent, 
inadequate, or poor. However, Ameritech has failed to show that CLEC’s pose any 
greater (or lesser) risk than does any other business customer. Additionally, the 
amounts Ameritech has claimed as losses due to CLEC nonpayment are meaningless 
unless they relate to overall charges or similar risks with other customers. Ameritech 
merely quoting dollar amounts without providing necessary context to these numbers 
(Le., percentage of business losses) is not sufficient evidence to show that non- 
payment by CLECs is an acute problem, as opposed to a regular business occurrence. 

Level 3 correctly points out in its argument* that the terms of this agreement with 
respect to deposits are different than the standard Ameritech uses for its own business 
customers. The Commission is concerned by this inconsistency. The Commission is 
also concerned by the resulting outcome of applying Ameritech’s deposit requirement 
for its business customers to ClECs. As Level 3 points out, one of the standards for 
establishing credit for Ameritech’s business customers is by paying a deposit in an 

Staff Brief at 6. 
See Staff Brief on Exceptions at 3-4. 
Level 3 Brief at 52. 

7 



00-0332 

amount not to exceed four months of the customer’s estimated monthly billing.g By 
applying this standard to CLECs, and allowing Ameritech to arbitrarily determine how 
many months worth of deposits should apply, Ameritech’s deposit requirement would 
remain subjective and open to abuse. Unlike business customers who may be able to 
choose a competitor to Ameritech for provisioning business services, due to the 
monopoly nature of UNEs, CtECs are limited to either abiding by Ameritech’s terms or 
not providing service via UNEs (which could have an adverse impact on competition in 
Illinois). Thus, the Commission can not endorse a proposal that provides Ameritech 
the ability to impede competition. 

In light of this concern, the Commission concludes that the method by which 
Ameritech determines the necessity for a deposit for its business customers, as 
established in Ameritech’s retail local services tariff, is reasonable for this agreement - 
with a slight modification. Instead of relying on Ameritech to determine the amount of 
the deposit, we base the number of months of deposit on the number of months the 
CLEC is late in paying. For example, if Level 3 is late in paying three times in a 12- 
month period, a deposit equal to two month’s projected average monthly billings would 
apply. Similarly, four late payments by the CLEC in a 12-month period justify three 
months deposit, and five late payments or more in a 12-month period justify four 
months deposit. For a new or recently established CLEC that does not have a 12- 
month payment history with AI (or any SBC affiliate), the initial deposit will be based on 
2 months of projected monthly billings, as recommended by Staff.’’ As Staff correctly 
points out, Section 7.4 of the General Terms and Conditions, as amended in 
accordance with the above conclusions, will permit Ameritech to increase the initial 
deposit (in accordance with the above terms) if the CLEC fails to maintain timely 
compliance with its payment obligations. 

The Commission also agrees with Staff’s recommendation that the criteria for 
determining whether a CLEC is “late in paying” should be clearly specified. First and 
foremost, the Commission concludes that in accordance with usual business practices, 
a payment is considered late if it is received five days or more after the payment due 
date. However, we agree with Staffs proposal that, after the five-day grace period 
lapses, a ten-day notice shall be sent to the CLEC by At before suspending service in 
order that the CLEC may seek to correct the deficiency. Furthermore, as suggested by 
Staff and adopted by the Commission, a CLEC should not be deemed to be “late in 
paying” if (i) disputes regarding payment delinquency were the product of ILEC error or, 
as of the effective date of the interconnection agreement, had been resolved against 
the ILEC; or (ii) the CLEC is disputing any payments in compliance with the procedures 
set forth in the interconnection agreement. Thus, the revisions to Sections .7.1 , 7.2.3, 
and 7.2.4, as proposed by Staff in its Brief on Exceptions (pp. 3-4) are accepted. 

. 

The Commission’s approach with regard to determining deposits is reasonable 
for several reasons. First, this requirement will not be onerous or serve as a barrier to 

bid. 
Staff Brief on Exceptions at 2. 10 
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entry, since (a) the CLEC will receive a refund of the deposit amount, with interest, after 
a history of prompt payment has been established and (b) it will result in a deposit that 
is proportional to the size of the CLEC in question. Second, it removes the potential for 
Ameritech to abuse this requirement by basing the deposit on the CLECs history of 
prompt payment rather than an arbitrary amount determined by Ameritech. It is 
important to recognize that Level 3 did not necessarily object to a deposit requirement 
that is based on unambiguous criteria that Ameritech could not manipulate.” The 
above requirement mitigates Level 3’s concern in this regard. Third, the requirement 
does not base deposits on delinquency notices, thereby removing the potential of 
Ameritech error from determining the deposit requirement. Likewise, the language 
proposed by Staff and adopted by the Commission will hold Level 3 harmless in the 
case that Ameritech incorrectly finds that Level 3 is late in paying its bills. 

Despite Level 3’s claims that it will not have enough time to properly examine its 
bills and resolve disputes by the bill’s due date, it should be able to determine that a 
dispute does exist within that time frame. It is not unduly burdensome on Level 3 to 
give notice within the 30-day period that it is disputing the bill. Further, within another 
30 days after the bill is due, Level 3 shall pay all undisputed amounts to Ameritech and 
further identify what the nature of the dispute is and the amount disputed. An escrow 
deposit of the disputed amount shall not be required unless the number of disputes 
exceeds two per 12-month period. Further, to protect Ameritech from frivolous 
disputes, if Level 3 fails to substantiate 75% of the disputed amount of any disputed 
billing period i t  shall constitute a late payment. Although Level 3 correctly points out 
that Ameritech possesses the records needed to prove disputed bills, Level 3’s 
argument is invalid for two reasons. First, A1 does not gain any advantage by issuing 
an erroneous billing. Second, if an erroneous billing does occur, by the Commission 
not requiring a deposit in escrow unless there are more than two disputes per 12-month 
period, the Commission has put in place the necessary safeguards to protect the 
CLEC. 

The Commission further concludes that there is no reason that payment of 
interest should not be reciprocal for both parties. 

8. (Resolved) 

9. (Resolved) 

IO. Third- Party Intellectual Property Rights 

See Level 3 Brief at 50. 11 
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In addition to AI being required to use its “best efforts” to obtain third-party intellectual 
property rights for Level 3 to and for the use of interconnection, network elements, 
functions, facilities, products and services, should AI required to indemnify Level 3 
against any claims or losses? 
- 
Level 3’s Position: 

At issue, according to Level 3, is the extent to which AI is required to obtain any 
consents, authorizations, or licenses to or for any third-party intellectual property rights 
that may be necessary for Level 3’s use of interconnection, network elements, 
functions, facilities, products and services furnished under the agreement. AI must use 
its “best efforts” to obtain intellectual property rights for Level 3, as required by the FCC 
and as defined in Level 3’s proposal. Level 3 further claims that the terms and 
conditions proposed by AI discriminate against it in violation of the Act and the FCC’s 
direction, because they would require Level 3 to indemnify AI if its interconnection with 
AI or its use of AI’S UNEs or services infringe upon any third-party intellectual property 
right. 

Ameritech’s Position 

AI must use its “best efforts” to obtain intellectual property rights for Level 3 as 
required by the FCC and as defined in AI’S proposal. AI, however, cannot be required 
to indemnify Level 3 against claims or losses arising from Level 3’s use of such 
intellectual property. 

Analysis and Conclusion 

We believe it to be settled that AI will use its “best efforts” to obtain third-party 
intellectual property rights for CLECs to use AI’S UNEs,  OSS and interconnection. 
Indeed, under the FCC’s Intellectual Property Order, as AI recognizes, an ILEC must 
use its “best efforts” to obtain such intellectual property licenses. 

The question might remain, however, whether AI should be required to indemnify 
Level 3 against any “claims or losses for actual or alleged infringement of any 
intellectual property right or interference with or violation of any contract right.” (GT7C 
14.5.3). On this point, which Level 3 does not address, AI refers us to the FCC’s recent 
pronouncement that its Intellectual Property Order-did not require ILECs to indemnify 
CLECs for any intellectual property liability associated with their use of UNEs. ( See, 
Texas 271 Order) 

Level 3 also maintains that the FCC requires the ILEC to use its best efforts to 
obtain co-extensive rights for CLEC use of UNEs. To this end, Level 3 suggests a flaw 
in AI’S latest proposal to the extent it states that AI has no obligation to seek rights for 
CLECs “to use any unbundled network element in a different manner than used by 
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[Ameritech]”. According to Level 3, the CLEC is entitled to the panoply of rights 
obtained by AI - not merely those that AI uses in its network. 

In its Third Party IP Ruling, the FCC clarified an ILEC’s obligations to provide 
non-discriminatory access to network elements, and its Order includes these directives: 

Section 251 (c)(3) requires only that the intellectual property rights provided 
to a requesting carrier will entitle that carrier to use the element for the same 
uses as the ILEC (para. 16) 
To the extent that the requesting carrier intends to use the element in a 
different manner (e.g. in combination with some other element not 
contemplated by the ILEC’s particular license) the requesting carrier is solely 
responsible for obtaining this right from the vendor. (para. 16). 
in order to limit its use to that contemplated by the contract, a competing 
carrier needs to know the extent to which the ILEC is entitled to use a 
particular element, such that parties need to negotiate a reasonable means 
of conveying this information while honoring the terms of confidentiality. 
(para. 17), 

We see that each of these directives is reflected in the latest version of At’s 
Section 14.5 and that the FCC’s Order is itself referenced therein. To the extent that 
level 3 perceives itself subject to infringement claims simply because it is not using 
UNEs in exactly the same manner as AI, we direct its focus to the language in 
paragraph 16 of the Third Party IP Ruling. This provision provides guidance relevant to 
its concerns. 

In response- to Level 3’s complaint, AI tells us that use of the phrase 
“commercially reasonable terms” (Section 14.5.1 .I) does nothing to diminish i’ts 
obligation to use its best efforts to obtain co-extensive rights for Level 3. It merely 
makes clear that AI is not obligated to obtain co-extensive rights from third parties 
under wholly unlawful terms and conditions. While Level 3 would have AI’S language 
be replaced with some other wording to reflect more accurately the FCC’s order it offers 
no language of its own. 

In the final analysis, we find no legal infirmity in AI’S language and would further 
note that Level 3 provides no substitute language for our consideration and review. 

I I. (Resolved) 

12. (Resolved) 
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13. (Resolved) 

14. Assignment 

Should both parties be required to seek prior written approval of assignments 
and transfers of the agreement? What notice should be required? 

Level 3’s Position 

Level 3 proposes that both parties be required to seek prior written approval of 
assignments and transfers of the agreement, including sales and exchanges. In its 
view, the parties should not unreasonably withhold consent of assignments. It also 
proposes that 30-days’ advance notice of assignments, rather than AI’S proposed 90 
days, is sufficient. 

Ameritech’s Position 

A CLEC may not assign or transfer its agreement to third persons without the 
prior written consent of AI; except that a CLEC may assign or transfer its agreement to 
an affiliate by providing ninety days’ prior written notice of such assignment or transfer. 

AI believes that this Order does not address the following issues; (1) a right to 
approve the assignment of interconnect agreements to affiliates, who have existing 
agreements with AI, (2) an agreement on charges prior to any actual valve charges; 
and (3) the required days’ notice of assignment. 

‘Analysis and Conclusion 

level 3 and AI both want the other parties to seek prior approval of the transfer 
or assignment of this agreement to another party. However, AI objects, stating that this 
is not a symmetrical situation and it should not be required to get the approval of 
CLECs to transfer or assign agreements. 

The purpose of seeking this type of approval is to assure the parties that in the 
event of transfer or assignment they will not receive anything less than what they 
bargained for. We agree with AI’S position. As the ILEC, it bears most of the burdens 
in these transactions. It is almost certain that, should it transfer or assign any rights, it 
will be to an equal or superior status. The same cannot be true of all CLECs. As the 
HEC, AI is here to stay; any transfer or assignment to another company would involve 
close scrutiny by many regulatory bodies before it took effect. However, a CLEC 
transfer could occur in a short time and compel the ILEC to do business on terms which 
it normally would not accept. For that reason we believe that it is necessary for Level 3 
to seek approval from AI prior to transfer or assignment of its rights under the 
agreement. We do not hold that the same is necessary for AI. 

20 



00-0332 

We find that AI has a legitimate concern when a CLEC seeks to transfer to an 
affiliate. First, AI is entitled to determine that the affiliate has the same ability to pay for 
the services provided. Secondly, an affiliate that has a prior agreement may now have 
two agreements. W e  expect AI not to delay a transfer for any reason other than to 
make the determination of the affiliate’s means. The second sub-issue is a little less 
clear; AI does not propose any language to solve that problem, nor does Level 3. The 
affiliate therefore, would have the option after approval of the transfer by AI, either to 
opt into or merge the Level 3 agreement into its own. The reason for allowing this 
election is to ensure that AI’S decision is based solely upon the criteria in its first sub- 
issue. 

We agree with AI that the example posed by Level 3 is different from this 
situation. As posed by AI there are certain physical things that may be required to be 
done prior to transfer. However, we conclude that 60 days would an adequate time to 
effectuate these acts. It would be unfair to impose an unduly long interval constraint on 
Level 3 to accomplish a transfer. 

15. (ResoIved) 

16. (Resolved) 

17. (Resolved) 

18. Combinations of UNEs Generally 

Should Level 3 be given the ability to combine Unbundled Network Services with 
tariffed services other than access services? 

Level 3’s Position 

In Appendix UNE, Section 2.9.8, AI would prohibit Level 3 from combining UNEs 
with any Ai-tariffed service offering except collocation. Level 3 proposes amending the 
language of Section 2.9.8 to read “Unbundled Network Elements may not be connected 
to or combined with Ameritech Illinois Access Services.” 
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Ameritech’s Position 

Section 2.9.8 should include the language proposed by AI which prohibits UNEs 
from being combined with AI access services or other AI-tariffed services, except for 
tariffed collocation services. 

According to AI, the Act does not require it to allow combinations of UNEs with 
tariffed services other than tariffed collocation services. Therefore, the issue here is 
whether the agreement should bar Level 3 from combining UNEs  with other AI-tariffed 
services. 

To the extent that Level 3 relies on 47 C.F.R. 51.309(a), which states that an 
ILEC may not restrict the use of UNEs in a manner that would “impair the ability of a 
requesting telecommunications carrier to offer a telecommunications service in the 
manner the requesting carrier intends,” AI maintains its proposed language does not 
violate the rule. 

AI maintains that there is nothing in the Act or FCC rules which entitles Level 3 
to combine UNEs and tariffed services. Moreover, AI contends that Level 3 has not 
shown that its present, future or potential business plans would in any way be affected 
by an inability to combine UNEs and services. 

Staffs Position 

Staff recommends that Section 2.9.8 read as follows: “Unbundled Network 
Elements may not be connected to or combined with Ameritech Illinois access 
s e rvi ce s . ” 

Analysis and Conclusion 

In this issue, Level 3 seeks the ability to combine UNEs with tariffed services 
other than access services. To that end, Level 3 seeks to limit the language of 
Appendix UNE, Section 2.9.8 to preclude only combination of UNEs with access 
services. AI asserts that the Act does not require it to allow combinations of UNEs and 
tariffed services other than tariffed collocation services. We agree that Level 3 is 
barred from combining UNEs with other tariffed services. 

AI notes that when the FCC addressed loop-transport UNE combinations, that 
agency discussed three options through which CLECs could meet the conditions to 
lease such a combination. In each option, the FCC stated that “[tJhis option does not 
allow loop-transport combinations to be connected to the incumbent LEC’s tariffed 
services.” Supplemental Order Clarification, para. 22(a), (b), and (c). The plain 
meaning of this language, repeated in each option presented to the CLECs, is that 
UNEs  are not to be combined with tariffed services. Although the Supplemental Order 
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Clarification discusses this issue in terms of EELs, Level 3 does not offer evidence that 
the principle set forth by the FCC should not apply to other UNEs. 

So too, we are directed to paragraph 28 of the Supplemental Order Clarification 
wherein the FCC states that “....the co-mingling determinations that we make in this 
order do not prejudge any final resolution on whether unbundled network elements may 
be combined with tariffed services.” (emphasis added). Given this particular choice of 
words, the FCC appears to tell us that, as of now, UNEs may not be combined with 
tariffed services. 

Level 3 relies on Section 251 (c)(3), codified af 47 C.F.R. 51.309(a), which states 
that an ILEC may not restrict UNEs in a manner that would “impair the ability of a 
requesting telecommunications carrier to offer a telecommunications service in the 
manner the requesting carrier intends.” (Level 3 brief at 59.) We agree that, inasmuch 
as Level 3 could not identify any existing or hypothetical situation where it seeks to 
combine a UNE and a tariffed service, it is not “impair[ed]” in its ability “to offer a 
telecommunications service in the manner the requesting carrier intends.” Intent 
requires a certain degree of specificity in determining a business plan or strategy. 
When an organization lacks any concrete example or desired outcome, as is the 
situation here, it cannot then argue that it is hampered in pursuing its strategy or 
service offering. 

19. Enhanced Extended Loops (“EELs”) 

Should a CLEC be allowed to count ISP traffic as local for the purposes of 
qualifying for EELs? 

Is a CLEC required to use AI’S standard certification form? What, if any, 
termination and nonrecurring charges must Level 3 pay AI to perform such special 
access conversions? 

Level 3’s Position 

ISP traffic should be counted as local traffic for the purpose of obtaining EELs. 
The ICC’s current position is that ISP traffic is local. Level 3 should not be required to 
use AI’S certification form. All the FCC requires is a letter setting out the request and 
the basis under which Level 3 would qualify. The AI form goes beyond the FCC 
requirements and would hinder market competition. Level 3 should not be required to 
pay termination and recurring charges for the implementation of EELs. 

AI is entitled only to forward-looking non-recurring charges for any functions 
actually performed for special access conversions. 

Ameritech’s Position 
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Level 3 should use AI’S standard certification form; cannot treat ISP-bound traffic 
as local for these purposes; and must pay applicable termination and nonrecurring 
charges. 

Staffs Position 

Staff contends that the “practical method of self-certification” adopted by the 
FCC is all that should be required of a CLEC. Thus, a CLEC should be required only to 
send a letter to the ILEC indicating under what usage option the requesting carrier 
seeks to qualify. Staff maintains that AI’S requirement for Level 3 to pay applicable 
termination charges for special access converted to EELs is consistent with FCC rules. 
Any termination penalties, however, must be reasonable and comply with the Uniform 
Commercial Code and common law. Similarly, Staff believes that At’s requirement that 
Level 3 pay applicable service ordering charges and other administrative charges when 
it converts special access service to EELs is reasonable, provided that the service 
ordering charges are themselves reasonable and reflect the costs AI actually incurred. 

Analysis and Conclusion 

AI has a standard certification form that it requires for seeking a special access 
conversion. Level 3 avers that all the FCC requires is a letter setting forth a request 
and the local usage option under which the requesting carrier seeks to qualify. Staff 
has filed an opinion on this issue which essentially agrees with Level 3. 

Under the FCC rules a letter is all that is required and is sufficient for the 
purposes of this agreement. AI’S certification goes beyond the FCC requirements and 
would tend to hinder, not promote CLEC growth. Would AI be able to deny an EEL if a 
party failed to fill out part of the form but in all other respects complied with the FCC 
requirements? The additional requirements are surplus and should be voluntary. 

In accordance with our decision in the Focal case, ISP traffic should be regarded 
as local for the purposes of EELs. There we expressly stated, “based upon the totality 
of the circumstances, we conclude that, for the purposes of the self-certification 
requirement, Focal should be allowed to count ISP traffic as local.” However, the CLEC 
must state clearly in its letter on which of the three grounds it is seeking certification. 

The FCC and various state commissions have held consistently that the CLEC 
should remain responsible for termination fees. There is no reason at this point to take 
a fresh look at termination charges. We agree with AI that if the FCC felt a fresh look 
were mandated or appropriate it would have said so in its UNE remand. 

We also agree that AI is entitled to non-recurring charges for special access 
conversions. As it points out, these reimbursements are to compensate for the actual 
costs involved in the conversion. However, those charges should reflect the actual 
costs incurred on a TELRIC Basis 
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20. Local Loop Definition 

Should AI be required to notify Level 3, within 60 days of deployment, of the availability 
of untarriffed high capacity loops? 

Level 3’s Position 

Level 3 seeks to have AI provide it with notice of the availability of new untariffed 
high capacity loops within 60 days of deploying such loops in its network. According to 
Level 3, AI’S testimony indicates that it will provide Level 3 with notice when it is 
deploying a tariffed high capacity loop, but it is unknown if all loop offerings will be 
tariffed. Level 3 contends that if a high capacity loop offering is not tariffed, it will have 
no way of knowing whether such loops have been deployed. Hence, it requests some 
type of written notification to that effect. 

Ameritech’s Position 

AI should not be required to provide notice to CLECs of the availability of higher 
capacity loops after they are deployed in its network other than the notice already 
provided via tariff filing. AI’S proposed language in Appendix UNE 7.1 faithfully 
implements lLEC obligations under the  FCC’s UNE Remand Order and, therefore, this 
language should be adopted. The notice level 3 requests should not be required. 

Analysis and Conclusion 

This dispute centers on whether AI should be required to give notice to Level 3 
of the availability of untariffed new high capacity loops within 60 days of deployment. 
We view this “notice” request as reasonable and believe that, for the convenience of 
both parties, such notice requirement can best be satisfied by a posting on AI’S 
we bsite. 

21. (Resolved) 

22. Dedicated Transport 

Is AI required to provide unbundled dedicated transport not only to locations 
required by FCC Rule 319 but also between AI and another carrier where Level 3 has a 
presence? Is AI required to give notice to Level 3 within 60 days of the deployment of 
high capacity dedicated transport in the AI network? 
Level 3’s Position 
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Level 3 maintains that it should be able to order unbundled transport from AI to a 
point of presence it maintains in a third-party carrier’s office where such transport 
exists. Further, AI should provide Level 3 with notice of the availability of new untariffed 
high capacity transport offerings within 60 days of deploying such transport in its 
network. 

Ameri tech’s Position 

Unbundled dedicated transport is required only between the locations 
designated by the FCC in Rule 319 (d)(l)(l), and offices owned by third parties do not 
fall within this definition. There is no reason why Level 3 should receive notice of new 
facilities in a form any different than any other CLEC. 

Analvsis and Conclusion 

Just as Level 3 has pointed out that the FCC requires only a letter rather than a 
form for certification, the FCC’s Rule 319 has designated dedicated transport 
obligations to locations “owned” by the requesting carrier or the ILEC. We agree with 
AI that it does not have an obligation to provide dedicated transport to the third party 
locations even if Level 3 has a presence there. That there is another method available 
does not diminish AI’S argument; in fact, it actually enhances the argument. Level 3 is 
not foreclosed from obtaining the transport, but may obtain it by having the third party 
order the dedicated transport and then Level 3 could obtain access through a cross 
connect. This would be in accord with the FCC’s position on this matter. While it may 
not be the most efficient method, it still is the one mandated by the rules. 

It is Al’s position that it is sufficient to post notice on its web site (AI brief at 57). 
We agree that this is a proper method that affords all CLECs an equal opportunity to 
obtain such notice. While the original method of posting as part of its tariff tended to 
divert attention from the announcement, the web site is readily available to all CLECs. 
AI is directed to post within 60 days, at its web site TCNET.Ameritech.com, high 
capacity transport offerings and updates. 

. 

23. Payload Mapping 

Is Level 3 entitled to payload mapping in the same manner and extent as AI treats itself 
and other CtEC’s? 
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Level 3’s Position 

AI should be required to provide Level 3 with payload mapping in any technically 
feasible manner. 

Ameritech’s Position 

AI will provide payload mapping to Level 3 to the same extent that it provides 
payload mapping to itself or to any other CLEC. Specifically, AI will provide Dedicated 
Transport as a point-to-point circuit dedicated to the CLEC at the following speeds: 
DSI (1.544 Mbps); DS3 (44.736 Mbps); OC3 (155.52 Mbps); OC12 (622.08 Mbps); and 
OC 48 (2488.32 Mbps). AI will provide higher speeds to CLECs as they are deployed 
in its network. 

Analysis and Conclusion 

It appears that all Level 3 wants is to be treated the same way AI treats itself and 
other carriers. To this end, we believe it reasonable and hereby direct AI to provide 
payload mapping to Level 3 to the same extent that it provides payload mapping to 
itself or to any other CLEC in Illinois. 

24. Dark Fiber 

What percentage of spare dark fiber should a CLEC be allowed in a requested 
segment? 

Level 3’s Position 

Level 3 seeks to obtain access to up to 50% of AI’S spare dark fiber. Level 3, 
like any carrier, contends that it needs to access enough fiber along any given route to 
ensure adequate redundancy in the provision of services. Level 3 agrees with At’s 
definition of spare parts that already excludes maintenance spares, defective fibers, 
and fibers reserved for AI’S forecasted growth from the fiber that will be available to 
CLECs. Therefore, relatively few fibers may be available to CLECs in any given 
segment and the 25% limitation AI proposes could prevent a CLEC from obtaining 
necessary redundancy along that route. 

Level 3 wants to ensure that the Order provides for redundancy if it requires 
more than 25% of AI’S spare dark fiber. 

f 
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Ameritech’s Position 

AI maintains that Level 3, and all other CLECs, should be permitted to obtain 
access to up to 25% of AI’S spare dark fiber. Given that the supply of dark fiber in AI’S 
network is limited, as even Level 3 concedes, it is appropriate to place reasonable 
limits on the amount that any one CLEC may request. 

AI further points out that there is no support for Level 3’s assertion that it 
requires up to 50% of the spare dark fiber, or that 50% somehow constitutes a 
“practical quantity.” Finally, AI claims that there is no conceivable reason for granting 
Level 3 access to 50% while other CLECs are limited to 25%. 

Analvsis and Conclusion 

level 3 points out that the only time that 50% of available fiber is significant is 
when only a few fibers remain and it needs whatever additional fiber is available. It 
then seems that 25% is acceptable for most situations. In light of the fact that there are 
other CLECs who will be making demands on AI, it appears that 25% is the appropriate 
level. However, when the smallest amount of available fiber in a segment is greater 
than 25%, Level 3 shall be entitled to the next available percentage of fiber necessary 
to achieve redundancy. This should address the concerns of Level 3 and ensure that 
AI has available fiber for other CLECs. 

25. Diversity 

Should diversity be made available at specifically defined TELRIC rates or can they be 
negotiated by the parties on a cost recovery basis? 

Level 3’s Position 

Upon Level 3’ s request, and where such interoffice facilities exist, AI should be 
required to provide physical diversity for unbundled dedicated transport at rates 
compliant with the Act. Level 3 asserts that diversity should be made available at 
specifically defined TELRIC rates in accordance with Section 251(d) whereas At would 
price diversity on an individual case basis because diversity could involve both 
equipment and transport. If diversity is provided using any of the unbundled dedicated 
transport offerings priced in the agreement, those prices should apply. 

Ameritech’s Position 

AI has no legal obligation to provide individual CLECs physical diversity that 
does not already exist on its network. If Level 3 requests such diversity, it is 
reasonable for the parties to negotiate appropriate rates that will allow AI to recover its 
costs for providing such additional service. While Level 3 would strike language to that 
effect, it offers no legal, technical or policy basis for its position. To the extent that 
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Level 3 suggests that it might be willing to pay TELRIC rates, AI maintains that diversity 
is not a UNE or form of interconnection and thus is not subject to the FCC’s TELRIC 
rules. According to AI, if it provides diversity for a CLEC on request, it may incur 
significant additional costs for the additional facilities, equipment, and work needed to 
achieve such diversity and, hence, must be allowed recovery of those costs. This is 
what AI’S proposed Section 9.4.2 of Appendix UNE would require. 

Analysis and Conclusion 

“Diversity” is the general term for network arrangements that allow a call to be 
completed over an alternative route if, for some reason, the primary or usual route is 
not available. Routing diversity involves alternative physical arrangements designed to 
ensure service continuity where, for example, a fiber optic cable is inadvertently 
severed during digging operations. Physically diverse routing is particularly valuable 
in serving customers, such as financial institutions, needing extremely reliable 
communications capabilities that will survive all types of physical disasters or potential 
disruptions. 

The parties agree that AI will provide Level 3 with routing diversity where 
requested and where required facilities exist. The disputed issue concerns the proper 
pricing of this diverse routing. 

AI is correct in maintaining that diversity is not a UNE or a form of 
interconnection and, therefore, is not subject to the FCC’s TELRIC rules. 
Nevertheless, we believe it proper that, to the extent individual components of a diverse 
routing arrangement constitute a UNE, these should be priced at TELRIC. Specifically, 
the-UNE components of diverse routing (such as interoffice transport) should be priced 
at TELRIC levels. Any other non-UNE components, such as additional required 
equipment, should be priced at rates negotiated between the parties. 

26. (Resolved) 

27. Point of Interconnection 

After having established a POI in each local access and transport area (“LATA) 
in which Level 3 provides local exchange service, at what level of traffic should Level 3 
be required to establish a POI at the AI access tandems? 
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Level 3’s Position: 

Level 3 believes that it should be permitted to establish a single POI in each 
LATA in which it provides local exchange service. An additional POI should be 
established at an AI access tandem once the traffic exchanged between Level 3 and AI, 
with respect to that AI access tandem and subtending end offices, meets or exceeds an 
OC-12 level. 

Ameritech’s Position 

Given that Level 3 initially will establish a single POI in each LATA in which it 
provides local exchange service, it should be required to establish an additional POI at 
each AI access tandem once the traffic exchange between Level 3 and AI with respect 
to that tandem and its subtending offices meets or exceeds a DS-3 level. 

Staffs Position 

Staff maintains that the requirement for a new POI at the OC-12 level is 
reasonable and would encourage deployment of efficient competitive fiber networks as 
the traffic volume grows. 

Analysis and Conclusion 

Level 3 currently has one POI in the Chicago LATA, which is located in 
downtown Chicago at the Wabash Tandem. From there, Level 3 traffic is routed to its 
switch about eight blocks away. AI has eight tandems located throughout the Chicago 
Area. NXX calls are transported by AI to the POI downtown and then by Level 3 to its 
switch. AI wants Level 3 to establish Pols at the tandems around the area. -Once 
transferred to a POI, Level 3 would bear the cost of the transport. The closer to the 
initial call the POI is the less AI has to pay for transport. Each of the parties has 
suggested a level of traffic at which a POI should be installed. 

AI suggests a DS-3 level or 672 calls being transmitted simultaneously. Level 3 
suggests an OC-I 2 level or 8064 simultaneous call paths occurring simultaneously 
over the network. Staff agrees that OC-12 is an acceptable level. A DS-3 represents 
about 0.5% at a tandem, while OC-12 is about 5.7% lines behind the tandem. Level 3 
admits that 95% of its traffic is ISP. The rapid continuous growth of the internet 
suggests that it is only a matter of time before Level 3 will have to install additional 
Pols in the Chicago LATA. 

The installation of Pols affects other issues in this and future arbitrations. With 
a POI installed in a tandem the issue of the cost of regular and virtual NXX number 
transport all but disappears. The question then is, what is the appropriate level of 
traffic? 
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The average tandem in the Chicago area services about two to three hundred 
thousand terminus sites. At 672 peak calls, POI installation would be accelerated but 
would place an unfair burden on CLECs. Once again, the purpose of the Act was to 
encourage and foster CLEC competition through various protective schemes. To set 
the figure too high would place an extra burden on the ILECs and discourage fiber and 
technical growth in the Chicago LATA. 

Further, the FCC has determined that a CLEC need have one only POI per 
LATA. The FCC in an amicus curiae brief filed in AT& T v. Hix states, “CPUC 
(Colorado Public Utility Commission) erroneously relied upon economic considerations 
in requiring additional points of interconnection. The 1996 Act “bars considering costs 
in determining technically feasible points of interconnect access.” (FCC Order 199.) If 
it were the desire of the FCC or the legislature to require more than one POI per LATA, 
that could have been expressed in the statutes. AI has only unsubstantiated statement 
that only one POI will affect service and presumably make a higher level technically 
infeasible. Some commissions have recognized the potential need for additional Pols. 
Level 3 has agreed to place other Pols in the Chicago LATA. However, we have 
already rejected the distance argument AI posed in Focal, as well as its free ride 
argument. The suggestion of OC-12 is reasonable under the circumstances, a level 
with which Staff agrees, and which does not pose any hardship for AI. 

We feel that the threshold should be set at an optical carrier level. The FCC 
requires a CLEC to have only a single POI per LATA where technically feasible and 
multiple switching access charges have no bearing on technical feasibility. Both Level 
3 and Staff have stated that OC-12 is an applicable standard. Level 3 should be 
afforded every opportunity to establish itself in the Chicago LATA and to progress at a 
speed that is commensurate with sound economic growth. By allowing sufficient time 
and traffic to build up before requiring a POI to be established would accomplish this 
end and further ensure that Level 3 would be able to supply up-to-date technology. 
We agree that OC-12 represents the appropriate threshold level of traffic before 
requiring a POI to be established. 

28. 

29. 

30. 

31. 

(Resolved) 

( Reso I ve d ) 

( Re so I ved) 

Forecasting 
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Is Level 3 entitled to written confirmation from AI that it has received level 3’s forecasts 
and has included such information in its own forecast? 

Level 3’s Position: 

Level 3 asks to receive written confirmation from AI stating that it has received 
level 3’s forecast and has included such information in its own forecast. According to 
Level 3, if AI uses such forecasts in its own planning, it may help AI to meet its 
obligations for provisioning trunks to Level 3. Further, Level 3 believes that AI should 
be obligated to provide notice of tandem exhaust situations and, pursuant to FCC rules, 
notice of any network expansions, software and hardware upgrades or other network 
changes that would preclude AI from completing Level 3’s orders. Such information is 
critical, Level 3 claims, to its planning process and reasonably related to improving its 
ability to serve its customers and add new customers to its network. 

Ameritech’s Position 

AI’S brief indicates that this matter is resolved. 

Analysis and Conclusion 

The particular notices which Level 3 seeks are, in our view, both reasonable and 
necessary. To be sure, each of these measures is intended to improve Level 3’s ability 
to serve its customers and add new customers to its network. To the extent this may 
impose any undue burden on AI, we have not been so informed and will not speculate. 
Level 3’s request is granted. 

32. Trunk Blocking 

Should the trunk-blocking objective be set at .5% or l%? 

Level 3’s Position 

Level 3 has requested a blocking objective of 0.5% for all trunk groups 
measured during peak usage. 

Ameritech’s Position 

AI proposes a blocking objective of 1% for all trunk groups measured during 
peak usage. It asserts that there is no legal or policy basis for Level 3’s request that 
the Commission require AI, whose network functions at the industry standard and long- 
established 1% blockage level, to redesign its network in order to achieve the 0.5% 
level that Level 3 desires. AI states that its network is designed so that during the 
busiest hour of an average day in the busiest month, I O  out of every 1,000 calls will be 
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blocked because no trunk is available to carry them. According to AI, this 1 % blockage 
rate is standard in the industry and has been the accepted norm in Illinois for years. 

Staffs Position 

Staff recommends that AI’S blocking objective of 1% for all trunk groups, as 
measured during peak usage, be adopted because it is consistent with the standards 
set out in the Administrative Code. 

Analvsis and Conclusion 

Staff witness Green concurs that the telecommunications industry has for 
decades engineered its trunking facilities at a P.01 and P.02 level of service which 
equates to one or two calls in 100 being blocked in the busy hour. His testimony shows 
that AI should be required to provide only the standards set out in the Administrative 
Code and not the higher standards requested by Level 3 which would force AI either to 
enhance the current network that it provides to itself and to other CLECs or to build a 
separate network just for Level 3. According to Staff, both of these measures would 
require AI to incur substantial costs with little or no benefit to telecommunications 
services in Illinois. We are convinced by the evidence and the underlying analysis here 
presented that AI’S position is correct, reasonable, and should be followed. 

33. Trunk Utilization 

Should Level 3 be allowed to order additional trunks at 50% utilization or 75% as 
requested by AI? 

Level 3’s Position 

Level 3 would like to have the ability to order additional trunks, based on trunk 
forecasts, when its existing trunks are at the 50% utilization level. In Section 8.4 of 
Appendix ITR, however, AI proposes to restrict orders for additional trunks until Level 3 
has reached a 75% utilization level. 

Ameritech’s Position 

Level 3 should be permitted to order additional trunks, based on trunk forecast, 
when its existing trunks are at a 75% utilization level. When Level 3’s existing trunks 
reach a 50% utilization level, AI would like to accommodate projected increases in 
Level 3 traffic by (I) increasing Level 3’s utilization of existing trunks to 75% and (2) 
allowing Level 3 to order new trunks when its utilization reaches 75%. 

Analysis and Conclusion 
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The issue is whether Level 3’s trunks are to be configured for 50% utilization, as 
Level 3 proposes, or 75% utilization, as AI proposes. Level 3 argues that a 75% 
utilization level would give AI a competitive advantage and restrict Level 3’s ability to 
add high volume customers to its network. Additionally, Level 3 argues that Ai’s 
proposal would require Level 3 to plan carefully in several ways and on several levels 
to be sure that additional trunks will be ordered in time to be turned up within AI’S 
provisioning intervals. AI maintains that its proposal encourages Level 3 to make 
efficient use of the network without imposing inefficient buildout costs for new trunks 
before they are necessary. 

A utilization level set at 50% would require AI to install new trunks even though 
Level 3 would have to double its total traffic volume before the existing trunks of Level 
3 were fully used. The ability of AI to reclaim unused trunks does not eliminate this 
problem as there are no assurances that AI would be able to put those trunks to use 
and AI would thereby wind up with stranded installation costs. In our view, requiring 
Level 3 to be more efficient, i.e., plan carefully, outweighs having AI incur 
unneccessary cost. Thus, AI’S position will prevail on this issue. 

34. Indemnity 

AI seeks specific protection for any unauthorized misuse of its OSS that is 
achieved via Level 3’s systems. 

Level 3’s Position 

The agreement already protects AI adequately and Level 3 should not be held 
responsible for the actions of other parties beyond its control. 

Ame ri tech’s Position 

AI needs additional protection from the unauthorized misuse of its OSS by 
Level 3’s users or employees. AI asserts that it should not be liable for the acts of 
others. 

Analvsis and Conclusion 

While AI’S concerns regarding the potential dangers to its OSS may be valid, it is 
unreasonable to require Level 3 to indemnify for the acts of others. The fact that a 
Level 3 customer causes harm -to AI’S OSS is not Level 3’s responsibility. It is the 
equivalent of asking Level 3 to vouch for the good conduct and behavior of all its 
subscribers. This would amount to a near impossibility. Even employers are not 
required to vouch for the certain conduct of their employees unless they knew or should 
have known of their propensities. 
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AI’S indemnity argument is flawed. The language seems to imply that Level 3 
should indemnify AI for all claims regardless of fault. There is not any justification for 
that kind of language. As Level 3 points out in it brief, AI has recourse based upon the 
general provisions of the agreement. 

35. (Resolved) 

36, (Resolved) 

37. (Resolved) 

IV. COMPLIANCE WiTH ARBITRATION STANDARDS 

Pursuant to Section 252(c), state commissions are required to apply three 
standards when resolving open issues and imposing conditions upon parties to an 
Interconnection agreement in arbitration. The first standard requires the agency to 
ensure compliance with Section 251 and any rules promulgated thereunder. The 
Commission has reviewed each of the conclusions reached herein and finds that they 
are in compliance with the relevant statutes and rules. Under the second standard, the 
state agency is required to establish rates according to Section 252(d). The third 
standard requires the state agency to provide a schedule for implementation of the 
terms and conditions by the parties. 

As a final implementation matter, the parties shall file, no later than fifteen 
calendar days from the date of service of this arbitration decision, the complete 
interconnection agreement for Commission approval pursuant to Section 252(e) of the 
Act. 

By Order of the Commission this 30th of August, 2000. 

C hai rma n 
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SUMMARY OF DECISION 

We address two cases in this Order. In the Investigation Case (Docket No. 
98-758), we direct the North American Numbering Plan Administrator (NANPA) to 
reclaim the central office ( N U )  codes acquired by New England Fiber Communications 
d/b/a Brooks Fiber (Brooks) that it is using for an unauthorized interexchange sewice 
and not for facilities-based local exchange service. Brooks shall discontinue the 
unauthorized service in six months. In a related matter, we find that Brooks’s tariff filing 
in Docket No. 99-593 for a proposed ”regional exchangen (RX) service is unjust and 
unreasonable, and we disapprove the  filing. 

11 I -  

In the Investigation Case, we also require Bell Atlantic-Maine (BA) (with the 
participation of all other incumbent local exchange carriers (ILECs) as access providers) 
to offer the  special retai[ service to Internet Service Providers (ISPs) that Bell Atlantic 
proposed in response to our last order in the Investigation Case. In addition, we require 
Bell Atlantic to provide the same service with a wholesafe discount. 

I I .  BACKGROUND 

In our Order issued on June 22, 1999 in the Investigation Case, we made factual 
findings and factual and legal conclusions, ali of which we had proposed in prior orders. 
Those included findings that the service provided by Brooks was interexchange rather 
than local and that the 54 NXX codes Brooks had acquired outside its Portland area 
exchange were not being used to provide local service. We also requested comments 
about a proposal set forth in the Order fur a special retail service to be offered by ILECs 
to ISPs. The proposed service would be an interexchange service, but would provide a 
substantial discount from existing retail toll rates. Because it would be an interexchange 
service, it also would provide a more appropriate level of revenue to the ILECS than Bell 
Atlantic was receiving for the “local” traffic under the interconnection agreement 
between BA and Brooks. 

Following comments that we received on that proposal, the Staff Advisors for the 
Commission issued an €xaminer’s Report and Supplemental Examiner’s Report. The 
Examiner’s Reports not only addressed the issue of the discounted rate mentioned 
above, but also recommended that we should order the NANPA to reclaim the 54 NXX 
codes that have been assigned to Brooks, and that we should disapprove Brooks’s tariff 
filing in Docket No. 99-593 for “RX service.” 

Several parties filed exceptions and other comments to the Examiner’s Reports. 
We will discuss those within the headings below. 

111. RECLAfMfNG NXX CODES 

In the Notice of the Investigation Case, we raised questions about the resolution 

c of this case with respect to Brooks’s use of the 54 NXX codes assigned to areas outside 
its Portland area exchange that Brooks has claimed are being used for local service. 
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We have made findings and factual legal conclusions about Brooks’s service and the 
use of those codes, but we have not addressed the issue of the disposition of those 
codes in any detail since the initial Notice. 

In the June 22, 1999 Order, we found that Brooks was not providing local 
exchange service in those locations of the state that are outside of its Portland area 
exchange, and that it was not using the central office (NXX) codes it had acquired from 
the North American Numbering Plan Administrator (NANPA) for the purpose of 
providing local exchange service. We found that Brooks has no local switching facilities 
or loops deployed in any of the locations outside its Portland area exchange to which 
the 54 non-Portland codes are nominally assigned. Brooks was instead using the NXX 
codes for the purpose of providing an interexchange service that it characterized as like 
foreign exchange (“ FX-li ke”). 

Brooks’s “FX-like” service uses the interoffice trunking of another carrier rather 
than dedicated facilities provided by Brooks. Brooks created the FX-like service by the 
expedient of acquiring a group of N U S  from the NANPA and assigning various 
geographic locations to them that are outside of its Portland area exchange, even 
though it had no local exchange customers in those locations and all of its local 
exchange service customers were located in the Portland area exchange. As a result, 
calls to the numbers assigned to locations outside the Portland area exchange, which in 
reality were calls to Brooks customers located in the Portland area exchange, were 
rated (at least by Bell Atlantic) as if they were calls to the assigned locations, e g . ,  
Augusta. If a call originated within the Augusta basic service calling area (BSCA) and 
was directed to a Brooks number that was assigned to Augusta, Bell Atlantic rated it as 
a “local” call. Nevertheless, the call would be routed from a Bell Atlantic customer over 
a local loop owned by Bell Atlantic, through a local switch owned by Bell Atlantic, over 
trunking owned by Bell Atlantic to Bell Atlantic’s access tandem in Portland, then to 
Brooks’s switch in Portland, and finally to a Brooks ISP customer, also located in 
Portland. 

Because Brooks was not using the 54 NXX codes for the provision of local 
exchange service, we found that it had no need for them, that their use by Brooks could 
lead to the exhaustion of NXX codes in the 207 area code, and that Brooks’s use of 
those codes was an unreasonable act or practice by Brooks under 35-A M.R.S.A. 5 
1306. 

The Federal Communications Commission (FCC) has delegated “significant 
additional authority” to this Commission to “take steps to make number utilization more 
efficient” and authorized the Commission to utilize “tools that may prolong the life of the 
existing area code.” In the Matter of Maine Public util,’ties Commission, Petifion for 
Additional Relegated Aufhority to implement Number Consen/afion Measures , CC 
DQche~-~o-9-6~9-8_Q_rd_e_r_(S epL2 ~J-~~~)&ccD&xJM * 

stated: 
S; 8 L h d X . C  
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The CO Code Assignment Guidelines provide that carriers slfah'. 
activate NXXs within six months of the "initially published effective date." 
We are, however, concerned that enforcement of the Guidelines has been 
lax. Reclaiming NXX codes that are not in use may serve to prolong the 
life of an area code, because these codes are added to the total inventory 
of assignable NXX codes in the area code. Therefore, we grant authority 
to the Maine Commission to investigate whether codeholders have 
activated NXXs assigned to them within the time frames specified in the 
CO Code Assignment Guidelines, and to direct the NANPA to reclaim 
NXXs that the Maine Commission determines have not been activated in a 
timely manner. We also extend this reclamation authority to instances 
where, contrary to the CO Code Assignment Guidelines and Maine's 
rules, a carrier obtaining NXX codes has not been certified as a provider 
of local exchange service or has not established facilities within the 
certified time frame. This authority necessarily implies that the Maine 
Commission may request proof from all carriers that NXX codes have 
been "placed in service" according to the CO Code Assignment Guidelines 
as well as proof of certification in the specified service area and proof that 
facilities have been established within the specified time frame. We 
further direct the NANPA to abide by the Maine Commission's 
determination to redaim an NXX code if the Maine Commission is 
satisfied that the codeholder has not activated the code within the time 
specified by the CO Code Assignment Guidelines or has obtained 
numbering resources without being certified to provide locat exchange 
service. 

C 
FCC Delegation Order at I 9  (footnotes omitted). According to the quoted portions of 
the Delegation Order, this Commission may require the NANPA to reclaim codes when 
a carrier either is not certified as a provider of local exchange service or fails to 
establish facilities within the required time period. Delegation Order at 
NAN PA CO Code Assignment Guidelines (Guidelines) require carriers to "activate" 
codes within six months of the "initially published effective date." Guidelines at 5 6.3.3. 
The failure to establish facilities is by itself a ground for reclaiming NXX codes. 
Delegation Order at 71 9. 

19. The 

A. Requirements that a Carrier Usinq NXX Codes Have Local Exchanae 
Authority and Facilities 

In its exceptions, Brooks argued that, as long as it had either obtained 
authority to provide service, or has met the test of establishing facilities, we cannot 
require the NANPA to reclaim codes assigned to Brooks. According to this argument, 
Brooks would be permitted to keep all the codes if it were acting contrary to Maine law 
wi~-e~p-e-c~_to.u~D~it~-b-ut_h.ad_es_ta blis hed facBues in 
the codes if it had lawful authority but had built no facilities. Brooks has misread the 
Delegation Order. Under that Order, there are two independent conditions that allow 
the Maine PUC to require the  return of the  codes: first, if Brooks has no authority for the 

ly way: or it could keep all 
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service it provides; and second, regardless of whether or not Brooks has authority, if 
Brooks has not established facilities within the allowed time. 

. Order Disapprovinn 

a 
In fact, Brooks has failed both tests. Brooks has not established facilities 

for local exchange (or any other kind 09 service within the 6-month period required by 
‘ the NANPA Guidelines in the areas outside its Portland area exchange to which the 54 

NXX codes are assigned. Brooks has built absolutely no facilities (e.g., loops or 
switching) for IocaI exchange (or any other kind of service) in those exchanges and has 
no customers in those exchanges. 

Brooks has obtained general statewide authority under 35-A M.R.S.A. 
5 2102 to provide both local exchange and interexchange service.” That does not end 
the inquiry into whether Brooks has authority to provide service to a specific area, 
however. The FCC Delegation Orderstates that a carrier must be “certified” to provide 
local exchange service. We construe that statement, consistent with language in the 
Guidelines, to require that a LEC must obtain all necessary authority to provide the 
service that requires the  use of NXXs. The Guidelines 5 4.1.4 states that an applicant 
for an NXX code: 

3 

must be licensed or certified to operate in the area, if 
required, and must demonstrate that all applicable regulatory 
authority required to provide the service for which the central 
ofice code is required has been obtained. 

We have previously found that Brooks does not have the authority under 
its approved terms and conditions to provide local exchange service in any location in 
Maine outside its Portland area exchange. Notwithstanding general authority under 
section 2102, a utility does not have the authority to provide service to an area, unless 
its approved terms and conditions define those areas as part of its facilities-based local 
exchange service territory. A utility cannot offer a service without approved terms and 
conditions “that in any manner affect the rates charged . . . for any service.” 35-A 
M.R.S.A. 5 304. Brodks’s approved terms and conditions limit the service area in which 
it will provide local exchange sewice to its Portland area exchange. Under current 
policies, consistent with the Central Ofice Code Guidelines and the FCC Delegation 
Order, we will grant authority to provide facilities-based local exchange service only for 
areas where a LEC can demonstrate that it will be able to provide facilities-based 
sewice within six months. Absent that showing, we would not approve a term or 

As pointed out by Brooks’s exceptions, Brooks does have authority under 
section 2102 to provide interexchange service. It obtained that authority on September 
9, I997 in Docket NO. 97-559. 

1 
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condition for Brooks to provide facilities-based local exchange service outside its 
Portland area exchange.’ 

B. Requirement that NXX Codes Be Used For Local ExchanQe Service 

In addition to the two requirements that are specifically stated in the FCC 
Delegation Order, we believe the Delegation Order and the Guidelines also require that 
NXX codes must be used for local exchange service rather than interexchange service. 
In our prior order we found that the “FX-like” service presently provided unlawfully3 by 
Brooks is interexchange. In reaching the conclusion in our prior orders that the Brooks 
“FX-like” sewice is an interexchange service, and that Brooks is not using the 54 non- 
Portland NXX codes for local exchange service, we relied primarily on the definitions of 
local exchange and interexchange services contained in Chapter 280 of the 
Commission’s rules, and on the substantively identical definitions contained in the 
interconnect ion agreement between Brooks and Bell At la ntic. 

In its exceptions, Brooks suggested that the NANPA Central Office 
Assignment Guidelines do not necessarily require that NXX codes be used only for local 
exchange service. We disagree. The Guidelines state that NXX codes “are assigned to 
entities for use at a Switching Entity or Point of Interconnection they own or control.” 
Guidelines § 3.1 and 4.1. They “are to be assigned only to identify initial desfinafion 
addresses in the public switched network.” Guidelines § 3.1 (emphasis added). 
”Assignment of t h e  initial code(s) will be to the extent required to terminafe PSTN [public 
switched telephone network] traffic as authorized or permitted by the appropriate 
regulatory or governmental authorities ... .” Guidelines § 4. I (emphases added). 

The quoted Guidelines leave little doubt that NXX codes are to be used 
only for the purpose of providing facilities-based local exchange service. IXCs generally 
do not terminate traffic at end-user locations. Except where they use special access 
(which, because it is dedicated, does not require switching or NXX codes), lXCs hand 
over their interexchange traffic to a facilities-based local exchange carrier, most often at 
a tandem switch. The LEC carries the call to a local switch and local loop, and then 

21 n our recent orders granting authority to provide facilities-based local exchange 
service, we have restricted the  authority to provide service granted at the certification 
level pursuant to 35-A M.R.S.A. § 2101, rather than at the term and condition level. If 
Brooks should pursue an argument in any forum that it has the authority to provide 
facilities-based service throughout Maine solely because of the order granting it 
authority to provide local exchange service, issued pursuant to Section 2102 in Docket 
No. 97-331, we will not hesitate to reopen that Order and review whether we should 
amend it in a manner consistent with other recent orders. 

c 3The “un!awfulness” of offering the present service is due to the fact that Brooks 
is offering the service without approved rate schedules and terms and conditions. AS 
noted above, Brooks does have authority under 35-,4 M.R.S.A. § 2102 to provide 
in t e re xc h a n g e service . 
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terminates the call at the called customer, Le., the destination address. As we found in 
our prior orders, Brooks is not terminating traffic on “destination addresses” in any of the 
54 non-Portland locations. 

The conclusion that the Guidelines require that NXX codes be used only 
for local exchange service is supported by the requirement in the FCC Delegation Order 
that an applicant for an NXX code be certified as a provider of “local exchange service.” 

C. Further Discussion of Prior Findinq that the Brooks Service is 
I n terexchanqe 

In finding that Brooks’s “FX-like” service was interexchange, not local, we 
relied in part on Brooks’s characterization of the service as being “like” foreign 
exchange service. Although foreign exchange service has a local component (the 
“local” service of one exchange is brought to a customer in another exchange, hence 
the name “foreign”), it is the routing of calls from one exchange to another, between 
which toll charges othenrvise would apply, that makes the service intere~change.~ 
Brooks is correct that FX service has attributes of local service, because it brings local 
service to a remote location, but the primary purpose of FX is as a toll substitute, and 
we reaffirm our prior finding that FX is an interexchange service. 

. .  - .  3 
4The interconnection agreement between Brooks and Bell Atlantic does provide 

definitions of local and interexchange traffic; these definitions apply to the traffic of both 
Brooks and Bell Atlantic. They are identical to the Commission’s definitions in Chapter 
280. Under those definitions, we concluded that the traffic that originated from areas 
outside the Bell Atlantic Portland BSCA, and that terminated in Portland, is 
interexchange. Bell Atlantic and the other ILECs gather that traffic using their loops and 
local switches in the various locations outside Brooks’s Portland area exchange, and 
they carry it over interoffice transport facilities to Brooks’s only switch, located in 
Portland. Because the traffic is interexchange, it is subject to the access charge 
provisions of the Brooks-BA interconnection agreement (for interexchange traffic) rather 
than the reciprocal compensation provisions (for local traffic). 

As explained in our prior orders, the definitions of interexchange traffic in Chapter 
280, § 2(G) and the BA-Brooks interconnection agreement expressly depend on toll 
charges applying; traffic between exchanges that have “iocal” (€AS or BSCA) calling is 
not considered interexchange. The BA-Brooks interconnection agreement refers to 
BA‘s retail tariff to determine whether a call is local or interexchange. 

.- 

- -I f a  ny-d o u MLs h o u Id arise4 bo u t - a x M e r p r e t a f h d - # h & ~ -  
interconnection agreement, we would not hesitate to reconsider our approval of that 
agreement to ensure that its definitions of local and interexchange traffic would not lead 
to an exhaustion of scarce public numbering resources. 
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FX (foreign exchange) service in effect brings the local exchange service 
of a distant (“foreign”) exchange to another exchange. Thus, for example, a customer 
located in Portland who subscribes to FX service for Augusta will be provided with an 
Augusta telephone number and may make calls as if the  customer were located in 
Augusta. Calls to locations within the basic service calling area (BSCA) for Augusta will 
be toll-free. If the customer’s Augusta telephone number is provided to callers located 
in the Augusta BSCA, they may dial that number and be connected, toll-free, to the 
customer in Portland. For customers (e.g., ISPs) seeking to gather traffic from distant 
exchanges without the caller incurring a toll charge, this is a particularly valuable feature 
of FX service. However, for “traditional” FX service, the customer must pay for the cost 
of the transport facilities (ordinarily dedicated) between Portland and Augusta. Those 
costs are often substantial. Customers subscribe to FX to avoid paying toll charges, 
and to allow others to cafl them without toll charge$ but typically they must have 
substantial toll-calling volume between t he  two locations to justify the cost of the 
dedicated transport facilities. 

Brooks’s exceptions do not profess to relitigate our prior finding that its 
“FX-like” service is interexchange.6 Nevertheless, Brooks does cite to u s  a decision of 
the  Califxnia Public Utilities Commission, Order lnsfifuting Rulemaking on the 

-~ 

’Customers occasionally subscribe to FX service for an exchange that is within 
the BSCA of the home exchange. Nevertheless, even that FX service normally is for 
the purpose of avoiding toll charges. For example, a Portland customer might subscribe 
to FX service for Freeport, which is within t h e  Portland BSCA. Freeport’s BSCA 
includes Brunswick, but Portland’s does not. Accordingly, the Portland customer, using 
the Freeport number, may call toll-free to locations, including Brunswick, that are within 
the Freeport BSCA; and persons in Brunswick may call toll-free to the customer in 
Portland by dialing the Freeport number. 

3 

‘On May I , 2000, AT&T filed a Petition to Intervene, accompanied by comments 
that purport to address our Order issued on June 22, 7999. When we grant a late 
petition to intervene, the intervenor is entitled to participate only in issues that are not 
yet settled and cannot seek to relitigate decided issues. AT&Ts comments, however, 
do primarily argue that Brooks’s “FX-like” service is local, notwithstanding the fact that 
this issue has been fully litigated. Nevertheless, we grant AT&T’s petition so that we 
can address other arguments in its comments. 

We cannot let pass, however, AT&T’s statement that “tLECs themselves treat 
calls from their end-user customers to their own foreign exchange customers as local 
under their retail tariffs.” AT&T’s statement is nothing more than a description of the 
“local” component  of FX service; it ignores the interexchange component. In any event, 

substantive character. As we found in our prior orders, the very purpose of FX service 
is as a substitute for toll (interexchange) calling, and FX customers pay substantial 
amounts  in lieu of toll charges. AT&T and Brooks would have us redefine the 
i n te r e xc h a n  g e co m p o n e n t as ‘I Io ca I. 

t h e p l a c e r i t 6 t a - S - ~ - ~ i c e i n a - c a m ~ ~ ~  j s - n O t 3 - w  * t k 4 3 f i t s  
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Commission’s Own Mofk~n Info Compefifion for Local Exchange Sewice, Rulemaking 
95-04-043; Order hsfifufing hesfigaficm on the Commission’s Own Motion Into 
Compefifion for Local Exchange Service, Investigation 95-04-044, Decision 
No. 99-09-029, California Public Utilities Commission, (Sept. 2, 1999) (California PUC 
Rulemaking/lnvesfigation Order) apparently to support its argument that its existing 
“FX-like” service, and its essentially identical proposed RX service, are “economically 
efficient” and will avoid ‘unnecessary duplication” of the incumbent’s network. We 
address those arguments in Part IV below. Brooks also claims, however, that the 
California PUC designated “foreign exchange service as a local exchange service,” 

The California Commission addressed a service configuration established 
by a “competitive local carrier” (CLC) that is identical to the configuration that Brooks 
established in Maine, with the distinction (probably insignificant in the long run) that the 
California CLC was using only two NXX codes. 

We see nothing in the California PUC decision (particularly in t he  portion 
of the order quoted by Brooks) that suggests that FX service as a whole is local rather 
than interexchange. The California Commission did rule that charges to the caller 
should be rated by virtue of the “location” of the rate center (Le., the location to which 
the rate center is assigned) rather than by the rate center of the ultimate destination. 
Thus, as under the present Brooks configuration in Maine, if the NXX were assigned to 
an area within the local calling area of t he  caller, no toll charge would be assessed on 
the caller. To that extent, the California decision is not necessarily remarkable.7 If, 
indeed, a carrier is offering a reasonable and legitimate FX service, the normal 
expectation is that end users who dial a “local” number will not be charged toll charges 
for those calls, even though those calls are routed to a place to which toll charges 
normally apply. - Another normal expectation, however, is that the FX subscriber (the 
customer that causes the call to go to the remote exchange) pays rates for that 
transport service that take into account the lost toll revenue. 

The California PUC did not ignore the interexchange component of t he  
service. It addressed this component as a compensation issue, stating: 

We conclude that, whatever method is used to provide a 
local presence in a foreign exchange, a carrier may not 
‘avoid responsibility for negotiating reasonable interexchange 
intercarrier compensation for the routing of calls from the 
foreign exchange merely by redefining the rating designation 
from toll to local. 

--%Vh at- is ye m ark a b le-a b o u t4h e C a I if 0 rn i a& &-j~+ha,vever , Is W-kLtha tsuch- - 

a substantial portion of the order addressed t h e  issue of how calls made Dy end-users 
should be rated. The California approach would be paralleled here if our investigation 
concentrated primarify on the fact that some of the independent fLECs in Maine have 
rated the calls to the 54 non-Portland codes as toll calls to Portiand. 
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The provision of a local presence using an NXX prefix rated 
from a foreign exchange may avoid the need for separate 
dedicated facilities, but does not eliminate the obligations of 
other carriers to physically route the call so that it reaches its 
proper destination. A carrier should not be allowed to benefit 
from the use of other carriers’ networks for routing calls to 
lSPs while avoiding payment of reasonable compensation 
for the use of those facilities. 

Cal. Order at 32. 

And: 

We conclude that all carriers are entitled to be fairly 
compensated for the use of their facilities and related 
functions performed to deliver calls to their destination, 
irrespective of how a call is rated based on its NXX prefix. 
Thus, it is t he  actual routing points of the call, the  volume of 
traffic, the location of the point of interconnection, and the 
terms of the interconnection agreement - not the rating point 
- of a call which properly forms a basis for considering what 

Cal. Order at 

compensation 

36. 

The California 

between carriers may be due. 

PUC never labeled the California CLC’s “FX-like” service as 
wholly local or interexchange.’ Brooks’s claim that the California PUC found the service 
to be local exchange service is incorrect. 

While the comparison of Brooks’s “FX-like” service to traditional FX 
service has some parallels, we find that an even better comparison is to 800 service. 
Unlike “traditional” FX-service, the Brooks service does not use any dedicated lines. 
Instead, as in the case of 800 service, Brooks’s “FX-like” calls are placed to a “toll-free” 
number and routed over trunking facilities to a distant location that normally incurs a toll 
charge. It is beyond argument that 800 service is interexchange and that the charges 
paid for 800 service are charges for an interexchange service, paid instead of regular 
toll chargesg As discussed in more detail below, in connection with our rejection of 

‘Based on its discussion about the considerations to be addressed in 
determining proper compensation, it is arguable that the  California PUC considers FX 
sewice to be neither local nor interexchange, but suigeneris. - 

’The California Rulemaking/lnvesfiga~~~n Order recognized that, in addition to FX 
service, “another traditional method to provide tolkfree calling is ‘800’ service,” and that 
if the California CLC had provided 800 service, it would have to pay “intercarrier 
switched access charges.” 

b 
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Brooks’s proposed FIX service, there is nothing preventing Brooks from providing a true 
800 service, aside from its apparent unwillingness to pay for it. br 

We also doubt that Brooks has any real interest in retaining the 54 
non-Portland NXX codes for any technical or engineering reason, or for any reason 
beyond the economic advantage that the codes provided, since 800 or some equivalent 
service would provide the same or better toll-free access to 1SP customers. A toll-free 
service that uses trunking facilities rather than dedicated facilities can be provided 
efficiently (from an engineering perspective) using either the Brooks “FX-fiken 
configuration or an “800-like” configuration. The significant difference between the two 
methods is the vastly greater number of NXX codes used in the Brooks configuration. 
We suspect that the real difference to Brooks between those two alternatives is that, by 
continuing to argue that it should be permitted to use 54 NXX codes to provide its 
service, on the ground that the “FX-like” service is “local exchange service,” it may hold 
onto its hope that it might avoid paying Bell Atlantic for the interexchange transport 
service provided by Bell Atlantic. By contrast, under an 800-like service, it would be 
clear without any doubt that Brooks would have to pay the legitimate interexchange 
costs of long-distance transport, either by using (and paying access charges for) the 
facilities of another carrier or by paying for the costs of providing its own facilities. 

The record makes clear that Brooks’s “FX-like” service is being used by 
Brooks’s ISP customers for the purpose of allowing the ISPs’ customers who are 
outside Portland (and who are customers of Bell Atlantic or other ILECs rather than of 
Brooks) to call the lSPs from locations throughout the state without paying toll charges. 
It has exactly the same purpose as “traditional” FX service: it is a substitute for 
interexchange toll service. Alternatively, it is a variant on “800” service, which is a 
recognized interexchange service. We therefore reaffirm our finding that Brooks’s 
“FX-like” service is an interexchange service, not a local exchange service. 

D. Conclusion to Part I l l :  Reclaiming NXX Codes 

In this Order, pursuant to our authority under the FCC Delegation Order, 
we order the NANPA to reclaim the 54 non-Portland NXX codes assigned to Brooks, 
pursuant to the scheduJe described in Part V below. Brooks is not using those codes for 
purposes that are consistent with the NANPA Guidelines or the requirements of the 
FCC Delegation Order. It does not have the authority from this Commission to provide 
local exchange service to anywhere in Maine outside its Portland area exchange (the 
municipalities of Portland, South Portland and Westbrook); it has no loop, switching or 
other facilities in, or local exchange service to, those areas; and the “FX-like” service 
that it is providing with the  use of the 54 non-portland NXX codes is an interexchange 
service. 

c 
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We note that the CO Code Assignment Guidelines dictate 
substantial procedural hurdles prior to reclamation of an unused NXX, in 
part to afford the codeholder an opportunity to explain circumstances that 
may have led to 2 delay in code activation ... . We clarify that the Maine 
Commission need not follow the reclamatior! procedures set forth in the 
CO Code Assignment Guidelines relating to referring the issue to the 
Industry Numbering Committee (INC) as long as the Maine Commission 
accords the codeholders an opportunity to explain extenuating 
circumstances, if any, behind the unactivated NXX codes. 

CI 

FCC Delegation Order at if 20 (footnote omitted). 

Brooks has had an ample opportunity in this proceeding to contest the 
findings and rulings we have made previously, and in this Order. Our findings fully 
support an order to the NANPA to reclaim the unused Brooks codes. 

In Part VI below we address a service, to be furnished by the I lECs (and 
other carriers who wish to provide it), that will provide a reasonable substitute for the 
Brooks service, so that lSPs and their customers may continue to have affordable 
access to t he  Internet. We expect that it will take some time to implement that service, 
and we do not want to disrupt service to either lSPs that subscribe to the Brooks service 
or their customers. We therefore will delay the effective date of reclamation for a period 
of six months after the date of this Order so that Bell Atlantic and other ILECs will have 
sufficient time to establish the services and rates described in Part VI, and so that lSPs 
(and lXCs on a wholesale basis) will have a reasonable opportunity to subscribe to 
those services. 

IV. CLAIMS BY BROOKS AND OTHER PARTIES THAT THE COMMISSION’S 
RULINGS IMPEDE COMPETITION AND EFFICIENCY 

- 

Brooks and others make an argument suggesting that the Commission’s findings 
and rulings, and the rulings proposed in the Examiner’s Report (that we now adopt), will 
impede local competition in Maine. In our view, the activities of Brooks that we have 
investigated in this case have nothing to do with local competition. Brooks’s service 
does not create any focal exchange service or competition whatsoever outside the 
Portland area exchange, which is the only exchange in which Brooks has any local 
exchange customers. The amount of local exchange competition created by Brooks’s 
“FX-like” service is precisefy the same as the amount of local exchange competition 
created by VVorldCom’s 800 service offerings in Maine’s remote regions, Le., none. 
Brooks has not built any local exchange facilities in the exchanges outside of Portland, 
and Brooks has no customers in those exchanges. Brooks has no contact with the 
callers in those exchanges who use Brooks’s service to call the lSPs and has no idea 

~ h ~ i s ~ s ~ ~ h ~ j ~ e ~ ~ ~ ~ a l l e r s ~  of Re11 * +oLthe 
independent ILECs, and possibly of other CLECs. There is nothing that Brooks is 
providing in any of those non-Portland exchanges that resembles local competition in b 
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b Brooks is not doing. 

Contrary to what Brooks, AT&T and some others have implied, this Commission 
has been extremely receptive to, and supportive of competition for all facets of 
telephone service. On the interexchange side, the Commission has acted vigorously to 
reduce access rates everywhere in Maine, all to the advantage of vigorous 
interexchange competition. With respect to local competition, we have recently allowed, 
over the ILECs’ objection, a trial of facilities-based local competition using Internet 
Protocol (IP) to go forward with virtually no regulatory intervention.’’ 

The comments and exceptions filed by Brooks, as well as those by AT&T, also 
suggest that the Commission is constraining competition by placing restrictions on 
Brooks and other competitors in the way they define their local calling areas. 
Specifically, Brooks suggests the Commission is requiring it to be bound by the 
definitions used by incumbent local exchanged carriers (ILECs), and that such 
restrictions on competitive LECs are not appropriate in a competitive marketplace. On 
the contrary, we have not restricted Brooks or any other CLECs from how they define 
their own retail local calling areas or from the retail rates they want to charge. Brooks is 
free to offer calling areas of its own design so long as, when it uses the facilities of 
others to accomplish that end, it pays for those facilities on the basis of how their 
owners define them for wholesale purposes (interexchange or local). Wireless carriers 

have built (or leased) facilities that enable them to provide such calling areas. 
& already offer calling areas vastly different from those offered by wireline carriers, but -- .- -_- 

With its “FX-like” service. however, Brooks is not attempting to define its own 
calling area. In the areas to which the 54 non-Portland Brooks NXX codes are 
assigned, Brooks is not offering a different calling area from those offered by the LECs. 
Its “FX-like” service is not a “local calling area” for Brooks’s customers (who are all in 
Portland) or for anyone else. What Brooks is doing in the non-Portland locations is 
offering free interexchange calling to customers of other LECs that allows them to call a 
selected number of Brooks customers (ISPs) located in Portland. Brooks is in effect 
attempting to redefine the local calling areas of other LECs. If Brooks had any of its 
own customers served by its own facilities (either by building them itself or by 
purchasing UNEs), in one of the locations outside of Portland, e.g., Augusta, and 
offered those customers the ability to call all customers in Portland without toll charges, 
then it could be said that Brooks offered a focal calling area in Augusta and, in 
particular, that its local calling area differed from the ILEC’s local calling area. With its 
own customers in any area, Brooks would be free to delineate whatever “calling area” it 
wants for those customers, subject to the condition that if such a call is carried over the 
facilities of another carrier, it must cornpensate that carrier for the use of its facilities. 
However, Brooks has no authority to provide local exchange sewice and no facilities or 

See Time Warner Cable of Maine, Request for Advisory Ruling Regarding Pilot 10 

Program, Docket No. 2000-285, Advisory Ruling (Apt. 7, 2000). 
u 
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customers in locations outside of Portland, and therefore cannot and does not have 
“local calling areas” in those places. & 

As discussed above, what Brooks is attempting to do is offer free incoming long 
distance inferexchange service to customers of ILECS who are outside Portland and 
who want to call Brooks’s customers in Portland. Although that goal should not be 
confused with the offering of a local calling area, we’have no objection to the goal itself. 

reasonable alternatives exist; and to the notion that Brooks is somehow entitled to use 
the facilities of someone else, for free, to accomplish that goal. When a carrier uses 
facilities of others, it cannot unilaterally redefine wholesale arrangements between itself 
and the carriers that actually carry its traffic simply by declaring that its calls are “local“ if 
that recharacterization is to its financial advantage. A carrier’s retail definitions of local 
and interexchange do not govern whether it pays local or interexchange wholesale rates 
to other carriers that carry its traffic. 

Our objections are to the use of 54 NXX codes to accomplish that end,  when % 

Brooks also suggests that we are deterring it from deploying a more efficient 
means of providing foreign exchange service, stating tva i f f .s fg ;  is ”an efficient 
functional equivalent to the ~ ~ c ~ ! ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~  pFl$; $:b I:i 
added). The claim is extrav&q,: d U G S  is nof oilerr g’air‘ 
Le., an ability to call all custdmers within a local calling area. At best, it is offering an 
“efficient functional equivalent” to Bell Atlantic’s foreign exchange service. If the need to 
conserve NXX codes were not a concern, Brooks’s claim that a trunking-based FX 
system is more economical than a system that uses private lines might have merit.” 
However, 800 service also uses trunking rather than dedicated lines between 
exchanges and provides the same level of efficiency as the Brooks “FX-like” 
configuration, but does not require any NXX codes.12 Brooks’s approach may be 
“innovative,” but its claim that our orders “discourage the use of new technologies,” and 

. 

 ME! (em2Fzcis 
uii&~i  16 locdservice, 

& 

’’The use of trunking facilities, which are shared by all users, is typically more 
cost-efficient than the i se  of facilities that are dedicated solely to the use of a single 
customer. On the other hand, at least for some customers, foreign exchange service 
that uses private lines that are dedicated solely to the use of that customer are likely to 
be more reliable because blocking either of trunking circuits or switching, caused by 
high traffic volumes, is less likely to occur. Emergency 91 and alarm services typically 
use dedicated circuits to reach remote exchanges. 

I2The California Rulema~~~g-lnvesfigation Order suggests that in the absence of 
allowing California CLCs the option of using codes for the purpose of providing an 
“innovative” FX service, CLCs would be required to place switching in every location in 
which they wished to have a local presence. It does not appear that the California PUC 

~ ~ n s i d e r ~ d ~ O O s e ~ j c e a s a  -reasonablukn- -mde-hased FX service. 
If one of Brooks’s customers in Portland subscribed to an 800 service (provided by c Brooks or any other carrier): it would not be necessary for Brooks (or one of the 
California CLCs in a parallel situation) to place switching in remote exchanges. With 
800 service, a local customer in Augusta was sen/& by a LEC other than Brooks 
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its suggestion that it should not be saddled with the configuration of the ILECs’ network, 
is disingenuous. Brooks is quite willing to use that network to reach the Brooks switch 
in Portland, but does not want to pay for its use. 

V. REJECTION OF BROOKS’S PROPOSED RX SERVICE 

In Docket NO. 99-593, Brooks filed proposed terms, conditions and rates 
schedules for it to provide “Regional Exchange (RX) service.” We disapprove the filing 
because we find the proposed service is not just and reasonable and because Brooks 

available to it for this sewice. 
’ cannot provide the  service without the 54 non-Portland NXX codes, which are not 

Pursuant to the provisions of Chapter 1 I O ,  5 1003(b) of the Commission’s rules, 
we issued a summary Part I Order on May 26, 2000 for this docket stating our 
conclusions. Part V of this Order constitutes Part 2 of the Order for Docket No. 
99-593 . I3  

The proposed service would use 54 (or more) NXX codes solely for the purpose 
of rating calls, so that catls from various locations throughout the State that terminate in 
Portland would be rated as local (non-toll). While it is a legitimate goal for a carrier to 
provide toll-free interexchange calling, there are reasonable alternatives to the service 
proposed by Brooks that do not needlessly use scarce NXX codes. One of those is 
traditional 800 service; another is the 800-like service we have ordered the ILECs to 
provide. Neither of these uses any NXX codes within the 207 area code. Nothing 
prevents Brooks, as an interexchange carrier, from providing an 800-like service itself. 
Nothing prevents it from buying such a service from another carrier, for example, its 
parent WorldCom. , Under the present circumstances, where we are attempting to avoid 
the need for an additional area code in Maine, and where other services are available 
that are technologically equivalent, Brooks’s use of 54 codes solely for the rating of 
interexchange traffic is unreasonable. 

& 

No service (even if there were appropriate compensation to the carrier actually 
providing the interexchange transport) justifies the extravagant use of NXX codes and 
7-digit numbers within those NXXs proposed by Brooks. It would take only two or three 

(e.g., Bell Atlantic) would dial an 800 number. That number would be switched by a 
switch owned by the LEC providing service in Augusta and then routed to Brooks’s 
customer in Portland. Brooks would need switching only in Portland. 

130n June 2,2000, the Examiner, pursuant to Chapter 110, $5 103 and 1302, 
issued a Procedural Order that stated good cause for suspending the 5-day deadline for 
t h eis s u a n ce-of_tbe_eart-2-!~de r. 

The Part I Order in Docket No. 99-593, as well as the Procedural Order, 
incorrectly identify the date of deliberations as May 16, 2000. The correct date was 
May 9, 2000. 
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more Brooks-like arrangements, each with one ISP customer, to completely exhaust 
Maine’s numbering resources. Brooks proposes to use numbers at the rate of 550,000 
for ten customers (equivalent to a “fil l” rate of under two one thousandths of one 
percent). Brooks also suggests that “in a pooling environment, Brooks’s . . . use of 
limited NXXs cannot be said to encourage exhaustion.” “Pooling” is the allocation of 
7000 numbers within an NXX, which contains 10,000 numbers. Although pooling, which 
wi[l occur soon, provides sufficient flexibility to allow us to delay the return of the 
particular codes that Brooks is not using for local exchange service for six months, its 
suggestion is not persuasive. A use rate of ten in 55,000 is not that much better than 
ten in 550,000. It is also likely that in a majority of the locations to which the Brooks 
codes have been assigned, there will not be any competitive LEC service in the near 
future. if there are no other CLECs to use some or all of the other 9000 numbers, 
assigning Brooks 1000 numbers out of 10,000 effectively ties up all of the 10,000 
numbers in an NXX and would prevent the NXX from being used more effectively in a 
different location. Moreover, if in exchange where only Brooks was assigned a 1000 
block of numbers, it were to use only 10 numbers, the use rate is still only ten in 
550,000. 

Brooks’s proposed service (like the identical “FX-like“ service it is presently 
offering without authority) also depends on the use of the 54 non-Portiand NXX codes; it 
cannot offer the service without them. Those codes are not available to Brooks for the 
proposed service any more than they are for its present “FX-like” service. The reasons 
given in Part Ill, in support of our ruling that Brooks could not use the codes for the 
present service, apply with equal force here. Brooks does not meet any of the 
requirements of the FCC Delegation Order and the NANPA Guidelines. It does not 
have authority to provide local exchange service in any of the 54 non-Portland areas, 
and it has no facilities in those locations for the provision of local exchange senrice. In 
addition, the proposed service is an interexchange service rather than a local exchange 
service, and NXX codes may be used only for local exchange service. 

& 

Brooks argues that we should foltow the reasoning of the California PUC 
Rulemaking-lnvesfigafion Order in order to allow it to use the codes for the purpose of 
providing the FX-like/RX service. We decline to do so for three reasons. First, the 
California PUC did not even consider the important questions of whether a carrier using 
an NXX must provide local exchange service to the place where t he  code is assigned, 
whether it must have local exchange facilities, or whether NXX codes may be used for 
interexchange services. It did not discuss the NANPA Guidelines or the contents of the 
delegation order that the FCC has issued to the California PUC granting it certain 
authority over the use and assignment of NXX  code^.'^ 

. 

As discussed above in Part I l l ,  the California PUC did not even clearly rule that 14 

c/ the sewice being offered by its ClCs  - virtually identical to the service offered by 
Brooks in Maine - was a local exchange service. 
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NXX codes for a service like Brooks's service in Maine, it is apparent, as a policy 
choice, that the California PUC has placed a higher value on the  ability of its CLCs to 
offer the FX-like service based on the use of NXX codes than oh  the conservation of 
those codes.  It stated: 

Second, even if the California PUC could lawfully allow CLCs in California to use 

We disagree with Pacific's claim that the Pac-West service 
arrangement should be prohibited because it contributes to 
the inefficient use of NXX number resources. While we are 
acutely aware of the statewide numbering crisis and are 
actively taking steps to address it, we do not believe that 
imposing restrictions or prohibitions on CLC service options 
is a proper solution to promote more efficient number 
uti I i za t i o n . 

We disagree. While the California PUC sees no reason to "imposfe] restrictions 
or prohibitions on CLC service offerings," wesee no reason why a carrier should be 
permitted to use scarce NXX codes for gathering interexchange traffic when there are 
technologically efficient methods (e.g., 800 service) to accomplish the same end, 
without using NXX codes? The California PUC did not address whether an 800 
service configuration would be a reasonable alternative for using codes for a 
no n -ded icated FX-like arran g eme n t. l6 

actually have been offering true local exchange service (in addition to the 
NXX-code-based "FX-like" service) in the locations to which the NXX codes had been 
assigned. The California Commission stated: 

Third, and perhaps most significant, it appears that the California CLCs may c 

Moreover, there is no reason to conclude necessarily that a 
carrier will use any NXX code only to provide service to ISPs 
which are located outside of the assigned NXX rate center. 
For example, both Pac-West and WorldCom report they are 
actively pursuing numerous opportunities to provide 
profitable telecommunications services throughout their 
service areas. Their current subscribers include paging 
companies that have a significant demand for local DID 

The NANPA reports that California presently has 25 area codes. 12 of which 15 

codes are in "jeopardy" and 11 of those 12 are subject to "extraordinary measures," Le., 
rationing. Number Assignments; NPAs in Jeopardy (visited June 20, 2000) 
h t t p : //w . n a n p a. co m 

~~ 

Given the California PUC's statements tha t  the CLCs should pay ILECs that j6 

transport the call more than nothing for that transport, but should also not pay switched 
access rates, it should make little difference to the California CLCs whether they offer 
an NXX-code-based f X  service based on the use of NXX codes or an 800 sewice. 
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numbers, which they, in turn, assign to local end users who 
typically are physically located in the assigned rate centers. 
(emphasis in original) Customers also include banks, retail 
stores, and other businesses, both located inside and 
outside the assigned rate centers. (emphasis added) 

c, 

California PUC Rulemaking/invesligafion Order at 16-1 7, 

While that reason appears to be little more than “makeweight” to the California 
PUC, we would consider such service to be highly significant. If Brooks actually offered 
local exchange service to customers located in any of the areas to which the 54 
non-Portland codes have been assigned (on other than a sham basis), it would have a 
legitimate claim to retain the codes. 

. 

For the foregoing reasons, we disapprove the proposed terms, conditions and 
rates proposed by Brooks in Docket No. 99-593. Brooks is, of course, presently 
providing the very service it has proposed in the tariff filing, but without authority. We 
will require Brooks to terminate the present unauthorized service on the date that the 
NANPA reclaims the NXX codes assigned to Brooks that are located outside the Brooks 
Portland area exchange. We will, however, delay the effective date of our orders to the 
NANPA for a period of six months and will permit Brooks temporarily to continue to offer 
the present service to its currently existing customers during that period. As stated in 
t h e  Part I Order in Docket No. 99-593, Brooks must file a tariff for this grandfathered 6~ service, or special contracts with the existing customers. 

VI. l lEC SNSPRI (“500”) SERVICE FOR lSPs AND lXCs THAT SERVE lSPs 

A. Service Description and Requirement: Rates 

In the June 22 Order, we proposed that Bell Atlantic and all other lLECs 
(the independent telephone companies or ITCs), in their roles as providers of 
interexchange service in Maine, offer a special service and retail rate for lSPs that 
would represent a substantial discount from existing retail toil rates. The service would 
also provide Bell Atlantic and the other ILECs with a more appropriate level of revenue 
than the amounts BA-ME has “received” as “local” reciprocal compensation (which 
actually are payments by BA to Brooks) under Brooks’s interpretation of the 
interconnection agreement between Brooks and Bell Atlantic. We also proposed that 
the service be available on a wholesale basis to other IXCs. 

There are two purposes to this service: to provide affordable statewide 
access to the Internet and to provide an appropriate level of compensation to 
interexchange carriers that actually carry the traffic and to LECs that originate and 

-terminate the traffic. Those carriers include Bell Atlantic, other lLECs that provide 
interexchange service or interexchange access service, and any other lXCs that might 
offer similar special IsP service OR ihejr own. At present, Brooks is providing affordable b access, but it is needlessly wasting 54 NXX codes to provide the service and is not 
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properly compensating Bell Atlantic and other ILECs for the use of their interexchange 
facilities. We have found Brooks’s sewice‘to be unreasonable and unlawful. Brooks’s 
service also has not been available statewide on a toll-free basis. Most fTCs have rated 
the traffic to the Brooks NXXs that are nominally assigned to areas outside Portland as 
toll, because the traffic actually terminates in Portland rather than in the nominaly 
assigned locations, and at least two have blocked the traffic. 

We note that some of the discussion below refers only to Bell Atlantic. 
Some refers to ILECs generally or to Bell Atlantic and other ILECs. For example, where 
we discuss present impacts of Brooks’s service, we usually refer only to Bell Atlantic. 

- Bell Atlantic has been the primary carrier of the traffic generated by the Brooks service. 
Bell Atlantic also has an interconnection agreement with Brooks, and, at least until we 
found that the traffic was interexchange, Bell Atlantic paid Brooks reciprocal 
compensation for the “local“ traffic that Bell Atlantic carried over its toll network. By 
contrast, the other ILECs (ITCs) do not have interconnection agreements with Brooks. 
Most 1TCs have rated the traffic to the Brooks 54 NXXs assigned to areas outside 
Portland as toll, with the result that there is relatively little traffic originating in ITC 
exchanges that terminates at Brooks’s ISP customers .in Portland. In addition, as 
explained below, Bell Atlantic will be providing the retail service and the  other ILECs will 
be providing access service. We fully intend, however, that all lLECs will participate in 
providing the service, that the service will be available statewide on a toll-free basis to 
end-users who are customers of ISPs, and that there be reasonable compensation 1 

arrangements among Bell Atlantic, other ILECs and any other participants. . - --  - -  * . - .  --- - 

We proposed a special rate for two reasons. Both of these are related to 
our findings that the ISP traffic carried by Brooks (only from its switch to its ISP 
customers) is interexchange rather than local in nature; and that Bell Atlantic and other 
ILECs actually carried the traffic over their transport facilities from locations outside the 
Portland calling area to Brooks’s Portland switch. First, we want to ensure that Internet 
subscribers are able to continue to subscribe to the Internet at reasonable rates, 
consistent with the Legislature’s mandate of “affordable” Internet access in 
35-A M.R.S.A. 5 7101[4), even though the traffic at issue in this case is interexchange 
rather than local. Second, we intend that the rate will fairly compensate Bell Atlantic 
and other ILECs that will be carrying or providing access for this interexchange traffic. 
We proposed that the service would be toll-free to end-users, much like an 800 service, 
and that it wduld avoid the need to use NXX codes within the 207 area code, again 
much like an 800 service, which uses no 207 NXX codes. 

In its comments of July 14, 1999, Bell Atlantic proposed a service (labeled 
Single Number ServicdHubbed Primary Rate ISDN, or SNS/PRI) essentially identical to 
that proposed by the Commission, except for p r i ~ e . ’ ~  As under the Commission’s 
proposal, the SNSPRI service would use numbers that would be toll-free to end-user 

The S N S P R I  service configuration uses advanced intelligent network @IN) 17 

database capability and is therefore technically superior to circuit-switched 800 service. 
c, 
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customers. Each ISP could be assigned one (or more) 7-digit number within the "500" 
prefix." There would be no need to use any NXX codes within the 207 area code.Ig 

The S N S P R I  service is an interexchange service, and the rate is an 
interexchange rate, for traffic that the Commission has found is interexchange. It is also 
a refail service offered to ISPs. The rate to lSPs will be flat. There will be no usage 
component (per-minute or otherwise). The subscribers to the rate will be ISPs, not 
individual customers of ISPs. The service is an inward (called party pays) service; ISP 
customers would be able to call the "500" numbers without paying toll charges. 

Under recent changes to the interexchange relationship between Bell 
Atlantic and the other ILECs (ITC), Bell Atlantic provides retail interexchange toll 
services to ITC customers in the local service territories of all of the ITCs, except one.2o 
The ITCs provide access service to Bell Atlantic and other IXCs. The lXCs pay access 
charges according to rate schedules on file with the Commission. Pursuant to contract, 
t he  lTCs also bill their local exchange customers for Bell Atlantic's retail toll service, and 
turn over that retail revenue to Bell Atlantic. Unlike the other ITCs, Sac0 River 
Telegraph and Telephone Company provides its own interexchange service to its local 
exchange customers and pays Bell Atlantic and other lTCs to terminate its traffic. 

Some questions have been raised about the participation of the 
independent ILECs, specifically about 'concurrence" by those companies in Bell 
Atlantic's interexchange rate schedules. Historically, the independent telephone 
companies (ITCs) have conctlrred in those schedules. Under that concurrence (and the 
now abandoned settlements process), Bell Atlantic and the ITCs provided 
interexchange services jointly. Although some ITCs n a y  still "concur," we view 
concurrence, or the lack thereof, as irrelevant under the present arrangement between 
Bell Atlantic and the ITCs, where Bell Atlantic provides interexchange service to retail 
customers located in ITC local service territories and the ITCs provide interexchange 
access services to Bell Atlantic. 

c 

16Brooks's exceptions claim that Bell Atlantic cannot use "500" numbers for the 
proposed service. If Brooks is correct, we expect Bell Atlantic to obtain another prefix 
that it may use for the service. 

"Great Works fnternet (GWI), a customer of Brooks, states, somewhat 
misleadingly, that the proposed SNS/PRl sewice would require "20,000 internet users to 
change their numbers." The service would not require any of these users to change 
their home or business telephone numbers. They would only have to change the 
number that they diaf to access internet service. The vast majority of these users would 

2 a u e k u n a  k e a  an ertime-c h ange_to_thea umber- WzeAaLpthstnrDlrid es 
access to the Internet. That software automatically dials the number. 

service to local service customers of ITCs. 
Other IXCs, such as AT&T, Spring and WorldCom, also provide interexchange 20 b 
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In response to a set of questions filed by the ITCs, Bell Atlantic stated that 

the lTCs will offer the SNS/PRI services only if they specifically concur or independently 
establish their own rate schedules for these services and agree upon compensation 
with Bell Atlantic. Bell Atlantic also stated that the tariff it is preparing will not include 
provisions “for the exchange of traffic for this sewice between BA-ME and the ITCs, in 
either the originating (Le., ITC originated to 8A-ME’S ISP terminating subscriber) or 
terminating (Le. , BA-ME originated to ITC’s terminating ISP subscriber) direction.” 
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Consistent with the description above concerning toll sewices generally, 
we will require Bell Atlantic to offer the retail SNWPRI service to ISP customers located 
in ITC local exchange service areas, and to allow customers of ITCs to call lSPs located 
in Bell Atlantic local exchange territory.“ We also will require the ITCs to provide 
access service to Bell Atlantic and other IXCs. Rate schedule concurrence is not 
necessary. ITCs will also provide (sometimes jointly with 8ell Atlantic) any necessary 
dedicated facilities (local distribution channels) to lSPs located in their territory. In 
response to the question asked by the Telephone Association of Maine (TAM) in its 
exceptions, concerning whether we are requiring BA to offer “toll plans statewide,” 
including areas served by ITCs, the answer for the SNWPRI service is yes. 

B. Retail Pricinq 

BA proposed rates that would be “non-usage sensitive and non-distance 
sensitive and will probably fall in the range of $500-$600 per month, per SNWPRI 
facility.” In its March 24, 2000 filing, it stated that the rate for such a facility would be 
“approximately $500.” A retail ISP subscriber must obtain a minimum of two SNS/PRI 
facilities, one in each of the two “sector hubs” for the service, located in Portland and 
one in Bangor. In addition, an ISP would need “appropriately sized Local Distribution 
Channels to connect the ISP’s location to a single interconnection point on BA-ME’S 
network,” at flat-rated prices equal to special access prices, which are distance 
sensitive. 

Bell Atlantic characterized these rates as “affordable” (the statutory 
standard) rather than based on a possible pricing standard mentioned in the 
Commission’s Order, long run marginal cost. 

No party objected to BA’s proposed pricing for the retail service, either in 
earlier comments or in exceptions. The earlier comments filed by Brooks claimed that 
the proposed Bell Atlantic retail rate would not allow Brooks to “compete.” Brooks did 
not state the reason for this claim, beyond the fuflher conclusory statement that the 
proposed rate includes a “discriminatory rate structure that will make this service 

- ’’ I n-t h e-case-of30 OservicedQ Ose&ecus=&d in BA -ME territory 
are able to receive calls from all locations in Maine including calls originated by ITC 
end-users. A BA-ME 800 service customer does not have to subscribe to an ITC 
service to receive those calls from end-users whose exchange sewice is provided by an 
ITC. We expect the same to be true with this SNWPRI (500) service. 
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uneconomical for CLECs [sic] to provide."** Nothing precludes Brooks from offering a 
similar retail service using its own facilities and ILEC access services or through resale 
of the Bell Atlantic sewice. AS proposed in the Commission's June 22, 1999 Order and 
in Bell Atlantic's proposal, the retail rate would be available at a wholesaIe discount so 
that other lXCs would be able to resell it. Bell Atlantic states that the discount in Maine 
is presently 18-20%. 

The rate proposed for this sewice by Bell Atlantic is acceptable. It 
represents a substantial discount from the toll rates for the calling volumes directed to 
ISps. It satisfies the criterion of 35-A M.R.S.A. § 7101(4), which requires "affordable 
access" to computer-based information services. Although not required to do so, 
competitive lXCs may also offer a similar service. In order to facilitate such offerings by 
IXCs, Bell Atlantic shall also offer a discounted wholesale rate as required by 47 U.S.C. 
5 251 (c)(4). That requirement applies to "any telecommunications service that the 
carrier [any ILEC] provides at retail to subscribers who are not telecommunications 
carriers." The requirement does not make any distinction between local exchange and 
interexchange service. The amount of the  discount represents billing and other costs 
that the LECs avoid by providing the service on a wholesale basis to lXCs rather than 
on a retail basis to ISPs. 

The Examiner's Report proposed to require Bell Atlantic to provide an 
additional rate for wholesale customers (IXCs) that would equal the wholesale rate 
described above, but that would be broken down into separate components of 
switching, transport and a remaining "common line" amount, similar to the current 
structure for access rates. The Examiner and advisors apparently believed that a 
carrier providing service to an ISP could use its own switching, for example, and 
purchase only transport and 
ILECs, thereby avoiding the 
exceptions, that assumption 

the common line component from Bell Atlantic or other 
ILEC switching charge. According to Bell Atlantic's 
is not correct: 

228ecause the service is interexchange, Brooks's statement quoted above should 
be read as applying to the ability of IXCs to provide t h e  service. 

Brooks's exceptions provide a little more specificity to its objection. We discuss 
that objection below. 
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SNS/PRI uses select network facilities to extend a wide-area 
calling area to an ISP’s end users from the PRI hub 
locations. This investment includes hub switching, direct 
interoffice transport (where available), Ad va n ced I n te I I ig e nt 
Network (AIN) database capability and dedicated terminating 
facilities to the ISP end user. All of these network 
components must be in place to efficiently route calls under 
the SNSIPRI service. 

c, 

As a consequence, a competing carrier wishing to provide a 
service comparable to SNS/PRI on a facilities basis cannot 
own only a terminating switch, as the Examiner apparently 
envisions. Instead, a competing facilities-based provider 
must obtain all of the foregoing network facilities which 
enable BA-ME to provide SNWPRI. There is no way for 
BA-ME to “break down” its retail service architecture into a 
wholesale access rate structure, as the switched access rate 
categories of common line, switching, and transpmt do not 
correspond to the investment in SNS/PRI-related facilities. 

Brooks made a similar argument, claiming in effect that the “bundled” 
service “excludes” competition for what it refers to as the “local service component,” 
Le., the local distribution channel. Brooks apparently views t he  “local distribution 
channel” as a “local component” in part because of its name and its location in Bell 
Atlantic’s tariff. A “local distribution channel” is a facility that runs between a switching 
facility and a customer. Such a facility is dedicated to that customer’s exclusive use 
and, depending on purpose, may also be called a “local loop” or “special access.” The 
facility, whatever it is called, is capable of carrying both interexchange and local traffic. 
The service that Bell Atlantic’s and the ITCs will offer is an integrated interexchange 
service that carries interexchange traffic. Brooks apparently agrees with Bell Atlantic’s 
claim that the service is an integrated one and cannot feasibly be broken down into 
components. Accordingly, we will not require Bell Atlantic and the ILECs to offer 
services consisting of the three components individually as suggested by the 
Examiner’s Report. 

Brooks, in its earlier comments, also complained that if the Commission 
ordered the proposed service, it would not be permitted to collect anything for traffic that 
originates on another carrier’s network and that terminates at Brooks’s facilities. The 
problem for Brooks is not whether it may collect compensation for terminating traffic, but 
whether there will be any terminating traffic, Once its present unauthorized *FX-fike” 

- ____ service_ceaS_es.TheBelt Atlantic-lt.E_C_S_NN-PRI service will be provided directly to lSPs 
that subscribe to the service. That traffic will be carried directly to a subscribing ISP by 
Bell Atlantic (and, if the ISP is located in ITC territory, locally by the ITC). Unless 
Brooks (as an IXC) establishes a competing similar interexchange service, which it is 
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obviously free to do, none of the present “FX-like” traffic will terminate on Brooks’s 
facilities. The question of compensation for nonexistent traffic is therefore a~ademic.2~ 

C. Compensation Amonq ILECs 

Many, and perhaps most, ISPs are located in Bell Atlantic territory.24 
Under the SNS/PRI service, if an end user who is located in independent telephone 
company (ITC) territory places a 500-NXX-XXXX call to one of the lSPs located in BA 
territory, the ITC is entitled a “terminating” access payment from Bell Atlanti~.~’ 
Conversely, when an 1SP is located in ITC territory, and a Bell Atlantic customer dials a 
500 number assigned to that ISP, the ITC is entitled to an “originating” access 
payments. In its Response, Bell Atlantic stated that because the SNS/PRI service was 
heavily discounted, it would not pay the ITCs their standard access rates. Bell Atlantic 
stated : 

[Tlhe proposed tariff does not cover the terms and conditions 
for the exchange of traffic for this service between BA-ME 
and the JTCs, in either the originating (Le., 1TC originated to 
BA-ME’S ISP terminating subscriber) or terminating (Le., 
BA-ME originated to ITC’s terminating ISP subscriber) 
direction. The specific terms and conditions for the 
exchange of this traffic would have to be negotiated in 
arrangements between BA-ME and the ITCs because 
existing agreements for the exchange of toll and local traffic 
between BA-ME and the ITCs do not cover the special class 

- of traffic created by the Commission in this docket and 
served by this new SNS/PRI offering. 

It also stated: 

An ITC would need to determine for itself whether it 
desired to offer this service to its subscribers by concurring 

23Even if Brooks were somehow able to retain the ISP customers (other than in a 
resale capacity), so that it still had terminating traffic, the traffic would be interexchange, 
not local. The BA-Brooks interconnection agreement requires that regular access 
charges apply to interexchange traffic. BA would not pay reciprocal compensation to 
Brooks. 

At the time the Commission made its factual findings in the Order issued on 
June 22, 1999, all of the ISPs that are customers of Brooks were located in Portland. 

24 

--BellAt la n t i c k t  h e-l-L~E~~~_at-s-e-~-es Portland . 

25As in the case of 800 service, because it is an inward service (the called p ~ d y  
pays), “originating” and “terminating” access designations are reversed. 
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b. in BA-ME’S filed tariff terms and conditions.26 The t e m s  and 
conditions (including cost recovery) for the exchange of 
traffic originating or terminating on an ITC’s network would 
need to be negotiated between BA-ME and the ITCs, most 
likely on the basis of an equitable division of the retail rate 
permitted by the Commission to be charged to the ISP 
subscriber. 

The origination of a call by an ITC subscriber to a 
BA-ME “500” or “555” ISP subscriber is not traditional 
access service by the ITC because the Commission has 
determined that BA-ME’S provision of the interoffice 
transport and delivery of this traffic is not to be considered or 
rated as traditional toll service. The Commission, in this 
docket, has created an entirely separate class of service for 
In terne t-bo u nd traffic only. 

The Telephone Association of Maine (TAM) strongly urges us in its 
exceptions to address the matter of inter-company compensation. The Examiner‘s 
Report had suggested that under 35-A M.R.S.A. 5 7901 jurisdiction over inter-company 
compensation issues may be limited to occasions where the companies cannot agree. 
Subsection 2 of section 7901 does indeed address dispute resolution. Subsection . - .  -.- . . . 1, 
however, makes clear that the Commission has direct jurisdiction over “rates, tolls or 
charges” for the “transfer of messages or conversations” over lines that are connected 
between carriers without regard to the existence of a dispute. In addition, we have 
ample authority under 35-A M.R.S.A. 5 1303 to investigate a matter such as inter- 
company compensation, and that issue surely is reasonably now within the scope of this 
case, which is an investigation under section 1303. 

c ___ - 

At least initially, BA, the ITCs and the Commission staff shall address the 
question of inter-company compensation in a collaborative manner pursuant to a 
schedule to be established by the Examiner. For that reason, as noted in Part V, we will 
allow BA and the ITCs a period of up to six months to address compensation issues, as 
well as any administrative matters that may arise.27 

In addressing the compensation issues, BA, the ITCs and the Advisory 
Staff should be aware of the folfowing considerations: 

-~ 26We have addressed t h e  “need” for ITCs to “concur” at Part V1.A above. 

27As noted in Part V, Brooks may continue to offer the unauthorized NXX-based 
“FX-like” service to existing customers only for the full 6 months. 
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1. It is not entirely clear (contrary to Bell Atlantic's assertions) that "existing 
agreements for the exchange of toll and local traffic between BA-ME and 
the lTCs do not cover the special class of traffic . . . .n It is not clear that 
existing access tariffs or contractual arrangements between the Bell 
Atlantic and the ITCs exclude any specific class or type of interexchange 
traffic from existing access tariffs or compensation arrangements. 

c 

2. As claimed by Bell Atlantic, the Commission has established a special 
category of interexchange toll service for Internet traffic, to be priced 
substantially below existing toll rates. Bell Atlantic asserts that "BA-ME'S 
provision of the interoffice transport and delivery of this traffic is not to be 
considered or rated as traditional toll service." The Commission, however, 
has not made any finding at this time concerning whether special 
compensation arrangements are necessary for the SNWPRI sewice. 

c 

3. If the lTCs charged their existing access rates for the origination of this 
traffic, Bell Atlantic most likefy would be paying more to the ITCs than it 
would be collecting from its retail customers, the ISPs. We also note, 
however, that in the recent past, there has been no direct relationship 
between access revenue billed as a result of calling by a particular 
customer and the amount of retail revenue obtained from that same 
customer. Access rates are the same for all minutes and no longer vary 
according to calling volumes (as they did under versions of Chapter 280 of 
the Commission's rules prior to the enactment of 35-A M.R.S.A. 5 71 01-B) 
Retail rates vary considerably, however. 

4. A substantial amount of the Internet traffic originating in ITC territory that 
will terminate in Bell Atlantic territory will be incremental. At least two 
ILECs block the traffic that would otherwise be directed to ISP customers 
of Brooks. Most ITCs charge regular toll rates for that traffic. Accordingly, 
the ITCs presently are not receiving a significant amount of access 
revenue for that traffic because blocking prevents, and per-minute toll 
rates deter, end users from subscribing to ISPs that are located in Bell 
At Ian tic territory. 

D. . Other Issues 

The exceptions of the Telephone Association of Maine (TAM)2B state that 
some ITCs have switches that are not currently capable of providing PRls. We will 
request the 1LECs to address this matter in the collaborative process that we require in 
Part V1.C above. 

The ITCs and Bell Atlantic are all members of TAM, but at least on the issues 28 

addressed in this Part VI, it is clear that TAM represents the interests of the ITCs. 
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rate would not be available to lSPs that offer voice services over the Internet.” TAM 
states that it: 

TAM’S exceptions also note that the June 22, 1999 Order stated that “the 

believes this to mean that no customer subscribing to the 
service may do so for the purpose of carrying voice traffic. 
TAM is not aware of anything in the proposal that would 
prevent a company other than an ISP from subscribing to 
this service. 

TAM then asks whether the Commission intends that the service should only be used 
by ISPs. 

We do intend that the service be available only to ISPs. That limitation 
should appear in Bell Atlantic’s terms and conditions. 35-A M.R.S.A. § 71 01 (4) justifies 
a special rate for connecting to the Internet. It does not justify a similar special rate for 
ordinary toll traffic. 

TAh4 then raises questions about the enforceability of the limitation. We 
agree that enforceability may be a difficult problem, and we expect the parties to 
address this in the collaborative process that also will address compensation. We 
believe that a reasonable policy as a starting point is that fSPs that offer Voice over 
Internet Protocol (VolP) should not be permitted to subscribe to the SNSPRI service 
and rate. By “offering,” we mean marketing and/or providing software for VolP. If it is 
feasible to segregate VolP traffic, we could after that policy. We doubt if it is possible to 
enforce such a policy against end users who, on their own, obtain and use VoIP 
software. 

VII. CONCLUSIUN 

We reaffirm our findings in prior orders that Brooks’s use of the 54 NXX Codes 
outside its Portland area exchange is for interexchange purposes, not local, and that 
Brooks is not providing facilities-based local exchange service or any other 
facilities-based service in those exchanges. The “FX-like” service that Brooks is 
currently offering without authority is unreasonable and will not be approved. 
Accordingly, Brooks has no legitimate need for the 54 codes, and, as authorized by the 
FCC Delegation Order, we order the NANPA to reclaim them six months after the date 
of this Order. 

Within 30 days following this Order, Bell Atlantic shall file rates, terms and 
conditions for the retail, wholesale combined, and wholesale components services 
described in Part IV above. 
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Ordering Paragraphs 

Accordingly, we 

q. FIND, in Docket No. 99-593, pursuant to 35-A M.R.S.A. § 31 0, that the 
proposed changes to the rate schedules and terms and conditions of the New England 
Fiber Co”unications L.L.C. contained in Maine PUC Tariff No. I; 

5th Revised Page 1. I (cancels 4‘h Revised Page I .I) 
2”d Revised Page 12.1 (cancels lst Revised Page 12.1) 
1’‘ Revised Page 12.4 (cancels Original 12.4) 
1‘‘ Revised Page 12.5 (cancels Original 12.5) 
1 ’* Revised Page 12.6 (cancels Original Page 12.6) 
Original Page 12.7 

are UNJUST AND UNREASONABLE and we ORDER that they will not become 
effective; 

2. ORDER New England Fiber Communications L.L.C. to file special 
contrac:s, for approval under 35-A M.R.S.A. 5 703(3-A), or rate schedules a n d  terms 
and conditions, for a limited continuation of its existing service that is similar to the 
disapproved service, as described in the body of this Order; 

3. ORDER New England Fiber Communications L.L.C. to make t he  filing or 
filings described in paragraph 2 on or before July 18, 2000; 

c 
4. ORDER the North American Numbering Plan Administrator (NANPA), 

effective six months from the date of this Order, to reclaim the 45 central office (NXX) 
codes in the State of Maine that are assigned to New England Fiber Communications 
d/b/a Brooks Fiber, and that are outside New England Fiber Communications’ Portland 
area exchange (consisting of the municipalities of Portland, South Portland and 
Westbrook, Maine); * 

5. ORDER New England Telephone and Telegraph Company d/b/a Bell 
Atlantic-Maine to file a schedule of rates, and terms and conditions for the Single 
Number SeniicelHubbed Primary Rate ISDN (SNWPRJ) service described in Part VI of 
this Order. Bell Atlantic shall make that filing within 30 days of t he  date of this Order; 
and 

6. ORDER New England Telephone and Telegraph Company dhfa Bell 
Atlantic-Maine, the independent incumbent local exchange carriers of Maine lXCs that 
are parties to the case that intend to offer SNS/PRI or similar service, and the 

for resolution of questions having to do with compensation between Bell Atlantic and the 
independent ILECS, the question of whether there are technical problems in offering the 
service at some independent ILEC switches, and the question of restricting such service 

-_c___c_O m miss-io n -Ad vis0 V-Staff-a s s i g f f e ~ ~ ~ ~ ~ ~ ~ ~ ~ a g e i r - r a ~ ~ ~ ~ ~ c e s s _ _ _ - ~ -  
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to uses other than Voice over Internet ProtocoI. For t he  latter purpose, the Advisors 
may request information from other parties in this case and from outside persons. The 
Hearing Examiner shall establish a schedule for t h e  collaborative process, which shall 
not exceed six months. 

Dated at Augusta, Maine, this 30th day of June ,  2000. 

BY ORDER OF THE COMMISSION 

~ 

Dennis L. Keschl 
Ad mi nistrative Director 

COMMISSIONERS VOTING FOR: Welch 
Nugent  
Diamond 



I 

Order Requiring -31  - Docket No. 98-758 
Order Disapproving . Docket No. 99-593 

NOTICE OF RIGHTS TO REVIEW OR APPEAL 

5 M.R.S.A. 5 9061 requires the Public Utilities Commission to give each party to 
an adjudicatory proceeding written notice of the party's rights to review or appeal of its 
decision made at the conclusion of the adjudicatory proceeding. The methods of review 
or appeal of PUC decisions at the conclusion of an adjudicatory proceeding are as 
follows: 

A .  Reconsideration of the Commission's Order may be requested under 
Section I004 of the Commission's Rules of Practice and Procedure (65-407 
C.M.R.110) within 20 days of the date of the Order by filing a petition with the 
Commission stating the grounds upon which reconsideration is sought. 

2. Appeal of a final decision of the Commission may be taken to the Law 
Court by filing, within 30 days of the date of the Order, a Notice of Appeal with 
the Administrative Director of the Commission, pursuant to 35-A M.R.S.A. 
§ 1320(1)-(4) and the Maine Rules of Civil Procedure, Rule 73, et seq. 

3. Additional court review of constitutional issues or issues involving the 
justness or reasonableness of rates may be had by the filing of an appeal with 
the  Law Court, pursuant to 35-A M.R.S.A. § 1320(5). 

. 

Note: The attachment of this Notice to a document does not indicate the Commission's 
view that the particular document may be subject to review or appeal. Similarly, t h e  
failure of the Commission to attach a copy of this Notice to a document does not 
indicate the Commission's view that the document is not subject to review or appeal. 
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This Arbitration Award (Award) approves permanent rates for inter-carrier compensation 

relating to the transport and termination of local traffic between Southwestern Bell Telephone 

Company (SWBT) and certain competitive local exchange carriers (CLECs). Specifically, these 

rates provide reciprocal compensation for the inter-office transport, end-office switching, and 

tandem switching of local traffic. For purposes of this Award, a call to an Internet service 

provider (ISP) is subject to these reciprocal compensation rates to the extent that such a call 

originates and terminates within the same local calling area. 

SWBT and any CLEC that has requested arbitration of the issue of inter-carrier 

compensation in this proceeding' pursuant to f~ 252 of the federal Telecommunications Act of 

19962 shall incorporate the rates approved in this Award in any interconnection agreement which 

is subject to the outcome of this proceeding. If the CLEC has formally notified the Commission 

of its election of either the first or third option regarding reciprocal Compensation for local traffic 

in Attachment 12 of the Texas 271 Agreement (T2A)3, then a true-up of the applicable bill-and- 

keep period shall be performed using the inter-carrier rates approved in this Award.4 

' Order No. 3 required CLECs to file petitions seeking arbitration of the issue of inter-carrier compensation 
in this proceeding by February 3,2000. Order No. 3 at I (Jan. 25,2000). 

* Pub. L. No. 104-104, I10 Stat. 56 (codified as amended in scattered sections of 15 and 47 U.S.C.) (FTA). 

Investigation of Southwestern Bell Telephone Company's Entry into the Texas InterLATA 
Teleconrnrrrnications Market, Project No. 16251, Order No. 55 (Oct. 13, 1999). The T2A is a standardized 
interconnection agreement available from SWBT through October 13, 2003. See Project No. 16251, Order No. 55,  
Attachment 12 at Ti 4.1; Docket No. 16251, SWBT Letter Agreeing to Extend T2A (July 7, 2000). Attachment 12 
to the T2A addresses the issue of reciproca1 compensation, providing an electing CLEC with three options from 
which to choose. Under the first option, after January 22, 2000, SWBT and the electing CLEC shall operate under a 
bill-and-keep arrangement for all wireline traffic, including ISP-bound traffic, during periods of negotiation andor  
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I. JURISDICTION 

If an incumbent local exchange carrier (ILEC) and CLEC cannot successfully negotiate 

rates, terms and conditions in an interconnection agreement, FTA 8 252(b)(1) provides that 

either of the negotiating parties "may petition a State commission to arbitrate any open issues." 

The Commission is a state regulatory body responsible for arbitrating interconnection 

agreements approved pursuant to the FTA. 

11. PROCEDURAL HISTORY 

On January 13, 2000, the Commission initiated this proceeding for the purpose of 

consolidating requests to arbitrate the issue of reciprocal compensation for the transport and 

termination of Iocal traffic. This proceeding addresses only this single issue; other issues for 

which arbitration is requested by the carriers participating in this docket are addressed in separate 

arbitration proceedings relating to specific interconnection agreements. The Commission limited 

participation in this docket to only those parties arbitrating the issue of reciprocal compensation 

in this proceeding, i.e., SWBT and interconnecting CLECs, consistent with P.U.C. SUSST. R. 

22.3 05 (e). 

arbitration. The second option permits the parties to operate under a bill-and-keep arrangement for the duration of 
their agreement. Under the third option, commencing on the date that the CLEC opts into the TZA, SWBT and the 
electing CLEC seeking to negotiate and/or arbitrate the issue of compensation shall operate under a bill-and-keep 
arrangement for all wireline traffic, including ISP-bound traffic, during periods of negotiation and/or arbitration. The 
bill-and-keep arrangements under both the first and third options are subject to true-up. The Commission concludes 
that the true-up period under the first and third options ends upon the Commission's approval of an interconnection 
agreement incorporating thc inter-carrier compensation rates approved in this Award. 

After a CLEC files notification of its intent to opt into the TZA, in whole or in part, the Commission 
issues a letter of acknowledgement. 

See generally Order No. 3 (Jan. 25,2000). GTE Southwest, Inc. and other ILECs did not seek to expand 
the scope of this proceeding to arbitrate reciprocal compensation issues for purposes of their interconnection 
agreements. 

This rule allows only the parties to the interconnection agreement to participate as parties in the 
arbitration proceeding. 
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The parties in this proceeding are: Adelphia Business Solutions of Texas, LLP 

(Adelphia), Allegiance Telecom of Texas, Inc. (Allegiance), AT&T Communications of the 

Southwest, Inc. (AT&T), CCTX, Inc. D/B/A Connect! (Connect), the CLEC Coalition7 (the 

Coalition), e.spire Communications, Inc. (e.spire), Focal Communications Corp. (Focal), Level 3 

Communications (Level 3), MCI Worldcom Communications, Inc. (WCOM), Southwestern Bell 

Telephone Company (SWT) ,  and Taylor Communications Group, Inc. (Taylor C ~ m m . ) . ~  

The parties engaged in discovery through April 4, 2000. Direct testimony was filed on 

March 15, 17, and 20, 2000; rebuttal testimony was filed on March 31, 2000. The hearing on the 

merits was held on April 4 and 5, and May 18,2000. 

111. RELEVANT STATE AND FEDERAL PROCEEDINGS 

k RELEVANT COh4hlISSION DECISIONS 

Mega -A rb iti-a tions 

The FTA became effective in February 1996. Soon thereafter, several proceedings- 

collectively referred to as the Mega-Arbitrations-were initiated and consolidated for the 

purpose of arbitrating the first interconnection agreements in Texas under the new federal statute. 

A focal issue in these proceedings revolved around establishing “reciprocal compensation” rates. 

“Reciprocal compensation” refers to the statutorily mandated arrangement between two carriers 

’ The CLEC Coalition includes: Time Warner Telecom, L.P. (TW), KMC Telecom, Inc. (KMC), GST 
Telecom, Inc. (GST), NEXTLINK Texas, Inc. (NEXTLINK), Intermedia Communications, Inc. (Intermedia), ICG 
Choicecom, L.P. (ICG), Teligent, Inc. (Teligent), Winstar Wireless of Texas, Tnc. (Winstar), and Reliant Energy 
(Re1 iant). 

With the exception of WCOM and Taylor Comm., the CLECs participating in this docket filed requests 
to arbitrate the reciprocal compensation issue in this proceeding. WCOM and Taylor became parties to this 
proceeding by virtue of the severance of the issue of reciprocal compensation from other arbitration proceedings and 
the consolidation of such severed issue into this proceeding. Petition of Southwestern Bell Telephone Company for 
Arbitration with MCI Wor-ldconr Communications, Inc., Pursuant to Section 252(6)(1) of the Federal 
Teleconriiiunicalions Act of 1996, Docket No. 21791, Order No. 6 (Jan. 26, 2000); Petirion of Taylor 
Coriirnirriicatioris Group, Iuc. for  Arbifi-atioli with Southwestern Bell Telephone Company Pursuant to Section 
252(b)(i) of the Federal Telecoiiirnunications Act of 1996, Docket No. 2 1754, Order No. 7 (Jan. 24, 2000). 
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by which each carrier receives compensation for the transport and termination on its network 

facilities of local telecommunications traffic that originates on the network facilities of the other 

carrier. 9 

In November 1996, the Commission issued the First Mega-Arbitration Award in Docket 

No. 161 89,” which established inter-carrier compensation rates, on an interim basis, for end- 

office switching, tandem switching, and inter-office transport. The reciproca1 compensation 

rates adopted in the First Mega-Arbitration Award applied to calls that originated and teminated 

within SWBT’s mandatory single- or multi-exchange Iocal calling areas, including areas 

encompassed by mandatory Extended Area Service (EAS) arrangements. During the first nine 

months after the date upon which the first commercial call terminated between SWBT and a 

CLEC, however, the Commission designated “bill-and-keep”’ as the arrangement by which 

reciprocal compensation would be accomplished. 

The Second Mega-Arbitration Award in Docket No. 161 89,’* issued December 1997, 

approved cost studies for S WBT and established permanent inter-carrier compensation rates. 

These permanent rates appear in Attachment A to this Award. 

Pursuant to FTA 8 252(i), many CLECs subsequently opted into the reciprocal 

compensation provisions in the interconnection agreements approved in the Mega-Arbitration 

proceedings. Neither the First nor Second Mega-Arbitration Award, or the interconnection 

See FTA 55  25 i(b)(5), 252(d)(2). The FCC has construed the reciprocal compensation requirement in the 
FTA to apply to local telecommunications traffic only. 47 C.F.R. $ 5 1.70 1 (e) (1998). 

l o  Petirion of MFS Corizttzrtnications Company, Inc. for Arbitration of Pricing of Unbundled Loops 
Agreenrenf Betitieen MFS Communications Company, Inc. and Southwestern B d l  Telephone Company, Docket No. 
16189, et al, Award (Nov. 8, 1996) (First Mega-Arbitration Award). 

FTA $252(d)(2)(B)(i) permits “arrangements that afford the mutual recovery of costs through the 
offsetting of reciprocal obligations, including arrangements that waive mutual recovery (such as bill-and-keep 
arrangements).” 

I 1  

Petirion of MFS Coniniunications Cotripany, Inc. for Arbitration of Pricing of Unbundled Loops 
Agreemen! Between MFS Coriimunicafions Company, Inc. and Southwestern Bell Telephone Company, Docket NO. 
16 189, et a!, Award (Dec. 19, 1997) (Second Mega-Arbitration Award). 

I2  
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agreements resulting from those proceedings, specifically addressed the issue of whether an ISP- 

bound call is subject to reciprocal compensation. 

Docket No. 18082 

The reciprocal compensation provisions in the interconnection agreements approved in 

the Mega-Arbitration proceedings were initially disputed in Docket No. 1 8082.13 In October 

1997, Time Wamer Communications of Austin L.P., Time Wamer Communications of Houston, 

L.P., and FIBRcom (collectively, TW Comm) filed a complaint pursuant to Subchapter Q of the 

Commission’s procedural rules, alleging that S WBT had breached its interconnection agreement 

with TW Comm. Specifically, the controversy centered on compensation for calls connecting 

SWBT customers to TW Comm customers that are ISPs. SWBT had refused to compensate TW 

Comm for such calls according to the reciprocal compensation rates in the interconnection 

agreement, based on its contention that those calls were not “local” in nature. 

The Commission rejected SWBT’s position and concluded that the calls in controversy 

were subject to the interconnection agreement’s provisions relating to reciprocal compensation 

for the transport and termination of local traffic. In reaching this conclusion, the Commission 

first examined the nature of an ISP-bound call. It found that a caIl over the Internet consists of 

two components: (1) the information service component, which is the content of the call, and (2) 

the telecommunications service component, which is the carrier-to-carrier and carrier-to-end-user 

transmission of the call. With respect to the latter, the Commission concluded that when a 

person calls an ISP within a local calling area, the traffic carried on the call’s transmission path is 

local in nature, with the teIecommunications service component of the call terminating at the 

ISP.I4 

l 3  Coniplainf and Request for Expedited Ruling of Tinie Wurner Conrmiunications. Docket No. 18082, Order 
(Feb. 27, 1998). 

In finding that such traffic is local in nature, the Commission rejected SWBT’s end-to-end analysis of an 
ISP-bound call, which viewed the call as terminating at the website or websites ultimately accessed by the calling 
party, rather than at the ISP. 

14 
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Having reached this conclusion, the Commission then found that the scope of the 

definition of “local traffic” in the interconnection agreement included ISP traffic. The 

interconnection agreement’s definition stated that, for reciprocal compensation purposes, “local 

traffic” includes (1) a caIl that originates and terminates in the same SWBT exchange area, or (2) 

originates and terminates within different SWBT exchanges that share a common mandatory 

caIling area, e.g., mandatory EAS, mandatory extended local calling service (ELCS), or any 

other service with a mandatory expanded local calling scope. The definition did not distinguish 

types of calls c.e., Internet versus voice), but rather focused upon the area in which the call 

originated and terminated. Therefore, if a call to an ISP originated and terminated within the 

same exchange or mandatory calIing area, the traffic terminating at the ISP constituted “local 

traffic” and, consequently, was subject to the reciprocal compepsation rates for such traffic, as 

specified in the interconnection agreement. 

Other Post-I~ztercoI-znection Agreement Disputes-Other post-interconnection agreement 

disputes between ILECs, inchding SWBT, and CLECs involving the same issue arose after the 

Commission’s ruling in Docket No. 3 8082. In those subsequent proceedings interpreting 

specific interconnection agreements, the Commission applied the precedent established in 

Docket No. 18082 in finding that the transport and termination of calls to ISPs is subject to 

reciprocal compensation. 

See Petition of Waller Creek Conrmunications, Inc. for  Arbitration with South western Bell Telephone 
Conzpany, Docket No. 17922 , Order Approving Interconnection Agreement (April 28, 1998); Conrplaint of Taylor 
Coairiiitnications Group, Inc. Against Southwestern Bell Telephone Company, Docket No. 18975, Order No. 3 (May 
4, 1998); Cottiplaint and Request for Expedited Ruling of Golden Harbor of Texas, Inc., Docket No. 19160, 
Arbitrator’s Decision (June 30, 1998); Petition for  Arbitration Pursuant to FTA j 252(b) fo Establish 
Iritercoiineclioti Agr-eenient wirh GTE Southwest Incorporated, Docket No. 20028, Arbitration Award (Feb. 22, 
1999); Complaint of MFS Against GTE Sorithwest, Inc. Regarding GTES Nonpayntent of Reciprocal 
Conpensarion, Docket No. 21 706, Preliminary Order (April 13, 2000). 

15 
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B. RELEVANT FEDERAL COMMUNICATIONS Con-lhirssro~ DECISIONS 

Declrrratoi y Oi-der and Notice of Proposed Rulemakirig 

The issue of whether ISP traffic is subject to reciprocal compensation also arose in other 

states. In response to formal and informal requests to clarify whether a carrier is entitled to 

receive reciprocal compensation for traffic delivered to an ISP, the Federal Communications 

Commission (FCC) issued a declaratory ruling and notice of proposed ruIemaking in early 

1999.16 

The FCC’s declaratory ruling concluded that ISP-bound traffic is jurisdictionally mixed and 

appears to be largely interstate in nature. In reaching this conclusion, the FCC rejected the 

notion that a call to an ISP is divisible into two separate parts, the information service component 

and the telecommunications service component. Rather, it focused upon the end-to-end nature of 

the communication, the approach traditionally used by the agency in determining whether a 

communication is intra- or interstate in nature. Finding that “[aln Internet connection does not 

have a point of ‘termination’ in the traditional sense,” the FCC found that a call to an ISP does 

not terminate at the ISP, but instead continues to its ultimate destination of an Internet website 

that is often located in another state or country. As a result of these conclusions, the FCC 

determined that FTA $ 25 1 (b)(5) does not inzpose any reciprocal compensation requirement for 

ISP-bound traffic. 

Despite this statutory interpretation, however, the FCC stated that its conclusion did not, in 

and of itself, preclude the application of reciprocal compensation to the transport and termination 

of ISP-bound traffic. The FCC observed that parties to interconnection agreements may have 

agreed to the payment of reciprocal compensation for ISP-bound traffic, or that state 

commissions may have concluded that such compensation is due for such traffic in arbitration 

It1 the Matter of Itnplementation of the Local Competition Provisions in the Teleconrmirnications Act of 
I996, CC Docket NO. 96-98, Declaratory Ruling; Inter-Carrier Conipensalion of ISP-Bound Trafic, CC Docket NO. 
99-68, Notice of Proposed Rulemaking, 14 FCC Rcd 3689 (Feb. 26, 1999). 

16 
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and other proceedings conducted pursuant to FTA 9 252. Until it addressed the matter of 

appropriate inter-carrier compensation for ISP-bound traffic further in a rulemaking proceeding, 

the FCC stated that interconnecting parties continued to be bound by their existing agreements, 

as interpreted by state commissions, with respect to the issue of reciprocal compensation in the 

context of ISP-bound traffic. 

Finally, the FCC expressed its desire that carriers, in the first instance, estabIish inter-carrier 

compensation for ISP-bound traffic based on interconnection agreement negotiations. In view of 

the need to further develop the record for the purpose of adopting a rule regarding inter-carrier 

compensation for ISP-bound traffic, the FCC solicited comments on two alternative proposals to 

govern carriers’ negotiations on this issue. l 7  

C. RELEVANT COURT DECISIONS 

Judicial Appeal of Docket No. 18082: Southwestern Bell Telephone Company v. Public Utility 
Coniniissioi.i of Texas (US. District Court; Westem District, Texas; Midland/Udessa Division) 

SWBT appealed the Commission’s order in Docket No. 18082 to federal district court, 

seeking declaratory and injunctive relief. The federal district court affirmed the Commission’s 

decision. After discussing the interstate characteristics of the Internet and the FCC’s unique 

regulatory treatment of the Internet, the federal district court concurred in the Commission’s two- 

component analysis of an ISP-bound calI, and characterized the calI terminating at the ISP as 

local traffic. The federal district court hrther concluded that the Commission relied upon 

substantial evidence to conclude that the SWBTA’ime Warner interconnection agreement 

” The comments filed by the Commission in response to this notice of proposed rulemaking agreed with 
the FCC’s position that commercial negotiations are the optimal means for establishing interconnection agreements. 
Furthermore, the Commission stated that the resolution of the reciprocal compensation issue is best determined 
under the aegis of the FCC and FTA $ $  251 and 252. I n  the Mutter oJIniplementation ofthe Locnl Competition 
Provisions in the Teleconiriiunications Act of 1996, CC Docket No. 96-98; Infer-Carrier Compensation of ISP- 
Bound Traflc, CC Docket No. 99-68, Comments of the Public Utility Commission of Texas (April 8, 1999). 

Soirtlzwesterri Bell Telephone Conipany v. Public Utility Coniniission of Texas, No. MO-98-CA-43, 1998 18 

U.S. Dist. LEXIS 12938 (W.D. Tex., June 16, 1998). 
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required the originating carrier to pay reciprocal compensation for calls to ISPs within the same 

local calling area. 

Judicial Appeal of Docket No. 18082: Southwestem Bell Telephone Company v. Public Utility 
Coniniissiorz of Texas (U.S. Court of Appeals, F f th  Circuil‘) 

SWBT subsequently appealed the federal district court’s decision to the Fifth Circuit 

court of appeals.lg The court of appeals affirmed the lower court’s decision. After denying 

SWBT’s challenges to the Commission’s exercise of jurisdiction in Docket No. 18082, the 

federal appellate court concluded that the Commission’s decision in Docket No. 18082 did not 

conflict with the FTA, FCC rules, or FCC rulings. Citing language from the FCC’s declaratory 

ruling on ISP-bound traffic, it found that a state commission may lawfully interpret an 

interconnection agreement as requiring reciprocal compensation for ISP-bound traffic, 

particularly given the FCC’s past policy of treating ISP traffic as if it were local traffic in other 

contexts. Furthermore, the federal district court held that the Commission properly interpreted 

the SWBT/Time Warner interconnection agreement to impose reciprocal compensation 

obligations for calls to ISPs within a local calling area.2o 

Judicial Appeal of FCC ’s Declaratoiy Order: Bell Atlantic Telephone Companies v. Federal 
Coniniiri.iications Coinmission (U.S. Court of Appeals, D. C. Circuit) 

Bell Atlantic and a group of CLECs appealed the FCC’s declaratory ruling to the District 

of Columbia (D.C.) Circuit court of appeals.21 The appellate court vacated the FCC’s decision 

and remanded the proceeding to the federal agency for want of reasoned decision-making. The 

appellate court concluded that the FCC failed to adequately explain why an end-to-end analysis, 

which the federal agency has traditionally used to determine the jurisdictional nature of a 

Sorthvestern Bell Telephorie Company v. Public Utility Conititission of Texas, 208 F.3d 475 (5th Cir. 19 

2000). 

Throughout its opinion, the court of appeals cited extensively to another federal appellate court’s 
decision on the same issues in support of its conclusions. See Illinois Bell Telephone Company v. Worldcom Tech., 
Itrc., 1790 F.3d 566 (7th Cir. 1999). 

20 

Bell Atlantic Telephone Coriipanies v. Federal Conintimications Coniniission, 206 F.3d 1 (D.C. Cir. 21 

2000). 
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communication, made sense in the context of the reciprocal compensation issue, in terms of both 

the ETA and FCC rules. Specifically, it found that “[the FCC] has yet to provide an explanation 

why this inquiry is relevant to discerning whether a call to an ISP should fit within the local call 

model of two collaborating LECs or the long-distance model of a long-distance carrier 

collaborating with two L E C S . ” ~ ~  

In remanding the matter to the FCC, the court of appeals made several observations about 

the fallacies in the FCC’s reliance on the end-to-end analysis in addressing the reciprocal 

compensation issue. The appelIate court noted that a call to an ISP appears to fit within the 

definition of “termination” in the FCC’s rules, that is, the traffic is switched by the carrier whose 

customer is the ISP and then delivered to the The FCC, however, failed to apply or 

mention this definition in its declaratory ruling, instead relying on an end-to-end analysis 

previously applied in contexts that the appellate court characterized as different and distinct from 

the context of Internet communications. The appellate court also criticized the contradiction in 

the FCC’s application of the end-to-end analysis to characterize ISP-bound traffic as interstate 

traffic in view of the FCC’s prior rulings exempting ISPs and other interactive computer services 

from access charges. Finally, the court of appeals pointed out the lack of satisfactory 

explanation offered by the FCC as to how its conclusions with regard to ISP-bound traffic accord 

with the statutory definitions of “exchange access” and “telephone exchange service”. 24 

In June 2000, the FCC issued a notice seeking comments in response to the remand by 

the D.C. Circuit court of appeals.25 The notice requested comment on the jurisdictional nature of 

22 Id. In view of the grounds for remand, the court of appeals did not reach the issue raised by Bell 
Atlantic with respect to whether FTA 5 25 I(b)(S) preempts state commissions from compelling reciprocal 
compensation payments for ISP-bound traffic. 

23 Id. The relevant FCC rule defines “termination” as “the switching of traffic that is subject to section 
251(b)(5) at the terminating carrier’s end office switch (or equivalent facility) and delivery of that traffic from that 
switch to the called party’s premises” 47 C.F.R. 5 1.701(d). 

24 See 47 U.S.C. $ 5  153(16), 153(47) (2000). 
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ISP-bound traffic; the scope of the reciprocal compensation requirement in FTA $ 2 5  1 (b)(5);  and 

the relevance of terms such as “termination”, “telephone exchange service”, “exchange access 

service”, and “information access” to the issue of reciprocal compensation in the context of ISP- 

bound traffic. Furthermore, the notice requested comment on any new or innovative inter-carrier 

compensation arrangements for ISP-bound traffic that are currently under consideration or that 

have been adopted through negotiation or arbitration. 

IV. INTER-CAFUXIER COMPENSATION RATES 

The inter-carrier compensation rates approved in the Mega-Arbitrations, as reflected in 

Attachment A to this Award, form the basis of the inter-carrier compensation rates approved in 

this Award pursuant to FTA 9 252(d)(2). The inter-office transport and tandem switching rates 

approved in the Mega-Arbitration proceedings are re-adopted in this Award. For the calculation 

of the bifurcated end-office switching rate approved in this docket, the Commission relies upon 

the local switching cost studies approved in the Mega-Arbitrations and the Basic Network 

Function (BNF) cost studies approved in Project No. 16657.26 For purposes of the methodology 

approved in this Award for calculating a blended tandem switching rate, the tandem switching 

and inter-office transport rates approved in the Mega-Arbitrations are elements in the 

methodology, as well as the bihrcated end-office switching rate approved in this Award. 

Consistent with the First Mega-Arbitration Award,27 the T2A28, and Section V.A. of this 

Award, the following definition of “Local Traffic” will apply to the inter-carrier rates approved 

in this Award and shall be incorporated in affected interconnection agreements: 

2 5  In the Matter of Iiitpleiiientation of the Local Competition Provisions in the Telecomntunications Act of 
1996, CC Docket No. 96-98; and Inter-Carrier Conipensalion of ISP-Bound Traffic, CC Docket No. 99-68, Public 
Notice (June 23, 2000). 

26 Southwestern Bell Telephone Company s Application for Approval of LRIC Studies for  Basic Network 
Access Channel Nonstandard 4-Wire, Type 0, et al., Pursuant to P.U.C. SUBST. R.  23.91, Order No. 8 (Nov. 12, 
1997). 

” First Mega-Arbitration Award at l j58 (Nov. 8, 1996). 

2s Docket No. 1625 1, Order No. 55 ,  Attachment 12 at 7 I -1. 
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Calls originated by [CLEC’s] end users and terminated to SWBT’s end users (or 
vice versa) will be classified as “Local Traffic” under this Agreement and subject 
to reciprocal compensation if the call: (i) originates and terminates in the same 
SLVBT exchange area; or (ii) originates and terminates within different SWBT 
exchanges, or within a SWBT exchange and an independent ILEC exchange, that 
share a common mandatory local calling area, e.g., mandatory extended area 
service (EAS), mandatory extended local calling service (ELCS), or other types of 
mandatory expanded locaI calling scopes. For the purposes of reciprocal 
compensation, a call to an Internet Service Provider is classified as “Local 
Traffic” if it meets either requirement in (i) or (ii). 

V. DISCUSSION OF DPL ISSUES 

This proceeding address the four issues in Joint Decision Point List (DPL) fiIed by the 

parties on February 22,2000: 

DPL Issue No. 1 : What traffic should be subject to reciprocal compensation? 

DPL Issue No. 2: What method should be used to determine inter-carrier 
Compensation? 

DPL Issue No. 3: What is the appropriate rate or rates (e.g., 
symmetrical/asymmetrical) at which compensation should be made? 

DPL Issue No. 4: What is the appropriate method by which to bill for this traffic? 

A. DPL ISSUE NO. 1: \vHAT TRAFFIC SHOULD BE SUBJECT TO RECIPROCAL 
COMPENSATION? 

(a) S f‘VB T’s Position 

SWBT asserts that the FCC has determined that the FTA’s reciprocal compensation 

requirement applies to the exchange of local traffic only. It defines “local traffic’’ as traffic that 

is either within a single exchange or traffic that is between exchanges subject to mandatory local 

calling; in either instance, such traffic falls within the “basicAoca1” retail calling scope of an 

exchange c~stomer.~’ SWBT contends that ISP-bound traffic, however, does not originate and 

terminate within any such calling scope and is largely interexchange in nature. Consequently, 

S W T  avers that ISP-bound traffic is not subject to reciprocal compensation. It argues that a 

29 SWBT Ex. No. 7, Direct Testimony of D. Randy Long at 6. 
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call placed to an ISP has end-to-end connectivity to almost anywhere in the world--in other 

words, such a call is not terminated locally but rather to some point on the World Wide Web.30 In 

support of this argument, SWBT relies upon the FCC’s declaratory ruling addressing the nature 

of ISP-bound traffic as it relates to reciprocal compensation. 

SWBT also states that all local traffic originated through unbundled network elements 

(UNEs) is eligible for reciprocal compensation. SWBT explains that the manner in which a 

CLEC decides to originate its customers’ calls is irrelevant as to whether reciprocal 

compensation applies to those calls, given that the CLEC’s method of doing business does not 

affect SWBT’s cost to terminate the traffic.32 SWBT contends, however, that the following 

types of traffic are not eligible for reciprocal compensation: 

Traffic terminated through Internet Gateways, which generally are not used to 
originate traffic, but rather serve to receive traffic for purposes of routing that 
traffic to an ISP local server: SWBT contends that this type of traffic is not 
“local” in nature and that the traffic flow is inherently “one-way,” Le., there is 
no exchange of originating and terminating traffic between the 

Transit carriers: SWBT asserts that such a carrier ( ie . ,  the second or 
intermediate carrier) neither originates nor terminates the call, but simply 
directs the call to its destination, and is only entitled to recover the cost for 
transiting the call across its network.34 

FX-type traffic, which is traffic that originates in one local exchange area and 
is delivered to a telephone number that is assigned to that same local exchange 
area, although the physical premises for that telephone number and the 
customer are located in another local exchange area3? SWBT states that, but 

30 SWBT Ex. No. 5 ,  Direct Testimony of Robert Jayroe at 5 .  

3 ‘  In the Matter of the Ittiplenientation of Local Cowpetition Provisions in  the Teiecomniunications Act of 
1996, Inter-Carrier Conrpensatioi~ for. ISP-Bound Traffic, CC Docket No. 96-98, Declaratory Ruling; Inter-Currier 
Conipensation of ISP-Bound Traffic, CC Docket No. 99-68 Notice of Proposed Rulemaking (Feb. 25, 1999). 

32 SWBT Ex. No. 8, Rebuttal Testimony of D. Randy Long at 21. 

33 SWBT Ex. No. 7,  Direct Testimony of D. Randy Long at 7-9. 

’‘ SWBT Ex. No. 7, Direct Testimony of D. Randy Long at 12. 

35 SWBT Ex. No. 7, Direct Testimony of D. Randy Long at 10. 
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for the retail FX arrangement, the call would be an interexchange, intraLATA 
long-distance call. 36 

SYI’ traffic, which is traffic consisting of those calls which use “SOO”, “877”, 
or “888” as the area code:37 SWBT posits that such calls are generally not 
subject to reciprocal compensation requirements and may be considered 
4 ‘ l ~ ~ a l ”  for reciprocal compensation purposes only if the call originates and 
terminates in the same SWBT exchange area or within exchanges that share a 
common mandatory calling area.38 

(b) CLECs’ Position 

The Coalition argues that all traffic originated by the customer of a carrier that is 

delivered by a terminating carrier pursuant to the calling party’s request should be subject to 

reciprocal compensation. 39 The Coalition asserts that the Commission should re-affirm its 

precedent treating calls to ISPs as local calls subject to reciprocal compensation in accordance 

with FTA 5 25 l(b)(5). In view of the D.C. Circuit court of appeals‘ criticism of the FCC’s use of 

an end-to-end analysis to conclude that ISP-bound traffic is interstate in natureY4’ the Coalition 

posits that it is unlikely that the FCC, on remand, will develop a convincing analogy between 

ISP-bound traffic and long-distance traffic on remand to justify its declaratory ruling.4’ Even 

absent the federal appellate court’s remand, the Coalition argues that the segregation of ISP 

traffic for reciprocal compensation purposes is not justified by any cost differences between ISP- 

bound traffic and other local traffic, given that the two types of calls use the public switched 

SWBT Ex. No. 7, Direct Testimony of D. Randy Long at 10. 36 

37 The originating party using one of these area codes is not charged for the call. The carrier terminating 
the call typically pays for 8YY calls. 

38 SWBT Ex. No. 8, Rebuttal Testimony of D. Randy Long at 22. 

39 Coalition Ex. No. ICG-3, Direct Testimony of Don J. Wood at 7. 

Bell Atlantic Telephone Companies v. Federal Conrniunications Comnzission, 206 F.3rd 1 (D.C. Cir. 40 

2000). 

‘’ Coalition Ex. No. ICG-4, Rebuttal Testimony of Don J. Wood at 4-10. 
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telephone network in identical ways.42 Furthermore, the Coalition contends that there is no cost 

basis for any such differentiation because the cost driver for both types of calls is the same.43 

The Coalition also asserts that the Commission should reject SWBT’s effort to parse out 

different forms of terminating arrangements for serving ISPs by exempting certain arrangements 

such as “virtual FX” and “Internet Gateways” from reciprocal compensation. First, the Coalition 

argues that SWBT’s effort to carve out such exemptions is unfounded, both as a matter of 

technology and as a matter of economic policy. 44 With respect to the so-called Internet Gateway 

issue, the Coalition contends that the Commission’s determination of when reciprocal 

compensation is due should be technology-neutral. The Coalition believes given the rapid 

development of new technologies and the consumer demand for Internet access, the Commission 

should not take any action that would have the effect of dictating how a carrier deploys new 

technology or designs its networks to serve its  customer^.^^ 

Second, with respect to the so-called virtual FX issue, the Coalition contends that the 

CLEC service described by SWBT is also provided by SWBT in essentially the same manner. 

The Coalition believes that any exemption afforded a CLEC’s virtual FX traffic would resuIt in 

discrimination against CLECs and provide a competitive advantage to SWBT’s own similar 

offerings.46 

AT&T avers that the most efficient and effective approach to addressing the reciprocal 

compensation issue is to adopt a cost-based rate structure covering all traffic exchanged between 

AT&T and SWBT which originates and terminates within the same LATA.47 AT&T states that 

Coalition Ex. No. ICG-3, Direct Testimony of Don J. Wood at 7. 42 

Coalition Ex. No. ICG-3, Direct Testimony of Don J. Wood at 7; Coalition’s Initial Brief at 15-1 6 (April 43 

19, 2000). 

Coalition Ex. No. CLEC-1, Direct Testimony of William Page Montgomery at 23-24. 4 4  

AlIegiance Ex. No. 1, Direct Testimony of Richard Anderson at 2. 4 s  

Coalition Ex. No. CLEC-2, Rebuttal Testimony of WiIliam Page Montgomery at 37-39. 46 
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the one exception to its proposal is AT&T’s Feature Group D access traffic, which is generated 

via its long-distance network.4g Furthermore, AT&T agrees with the Coalition that ISP-bound 

traffic is local traffic, possessing all the cost and technical characteristics of a local call.49 AT&T 

argues that a CLEC should be compensated for any costs that it incurs in terminating a call from 

a SWBT customer because SWBT avoids having to incur those costs.50 

With regards to 8YY traffic, AT&T asserts that an 8 Y Y  call that originates on one 

carrier’s network and terminates on another’s network without the need for any interexchange 

carrier (IXC) transport is carried on local interconnection trunks and, therefore, is subject to 

reciprocal compensation. 5 1  AT&T hrther argues that virtual FX traffic and Internet Gateway 

traffic should not be treated differently from other local traffic. It states that there are no 

underlying routing or geographic characteristics that uniquely distinguish such traffic from other 

types of local calls. AT&T observes that, depending upon the physical boundaries of a 

customer’s predefined local calling area, a local call may well traverse more central offices and 

route miIes than a given toll Moreover, AT&T contends that SWBT’s position regarding 

Internet Gateway traffic would discriminate based on a CLEC’s technology and network 

architecture and would be ant i -c~mpeti t ive.~~ 

(e) Cotrtniissiori Decision 

The Coniniissiort is aguiri not persuaded by SWBT’s argument that it should treat ISP- 

The Conmission has botrrid traflc dfferently for purposes of reciprocal conzpeiisation. 

~ ~~~ ~ ~~~~~ 

4 7  AT&T Initial Post-Hearing Brief at 5 (April 19,2000). 

48  AT&T Ex. No. 5 ,  Direct Testimony of Maureen A. Swift at 12. 

AT&T Initial Post-Hearing Brief at I 1  (April 19, 2000). 49 

5 0  Id. at 12. 

’ I  ATgLT Ex. No. 5 ,  Direct Testimony of Maureen A. Swift at Direct at 12. 

5 2  ATgLT EX. No. 4, Rebuttal Testimony of Patricia D. Kravtin at 20. 

53 Id. 
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previously concluded that ISP-bound traffic is local in nature and reaffirms that such trafic is 

eligible for reciprocal compensation in this proceeding. Its prior rulings reniain viable from 

technological, policy, arid legal standpoints, and they are now supported by the federal appellate 

court decisions it1 Southwestern Bell Telephone Co. v. Public Utility Commission of Texas and 

Bell Atlantic Telephone Companies v. Federal Conimtrnications Conmission. Moreover, 

designating ISP-bound traflc as local traffic is not inconsistent with any action taken by the 

FCC oit the matter. Even if the designation of ISP-bound trafic as local is subject to future 

challenge at the FCC and/or in the courts, the Commission finds independently that it is 

reasonable to cornpensate such traffic as local traflc. Finally, the Commission concludes that 

there ai-e no cornpelling policy reasons for establishing a reciprocal compensation mechanism 

that rtwld require the separalion and/or nieasui-enzent of ISP-bound trafic. 

Th e Coin 11 i iss ioii also reafJirnzs its previo 11s de t erm ina tio n that recip roca 1 compensation 

arrangements apply to culls that originate from and terminate to an end-user within a niandatoly 

single or ni ulti-exchange local calling area, inchding the nrandatovy EAUELCS areas 

comprised of S WBT exchanges uiid the niandatory EAS/ELCS areas comprised of SWBT 

exclzairges arid exchanges of iiidependent ILECs.j4 The Coninzission finds that to the extent that 

FX-type and 8YY trafic do not terminate within a mandatory local calling scope, they are not 

eligible for  reciprocal conipeitsatioiz. The Contniissioit reiterates that this Award dues not 

preclude CLECs front establishing their own local calling areas or prices for purpose of retail 

t eleph 011 e service offerings. ” 

Finally, the Commission agrees with SWBT that transit traflc should not be eligible for 

The Commission addresses transit traffic in its discussion of DPL reciprocal compensation. 

Issue No. 4. 

See First Mega-Arbitration Award at 158; Project No. 1625 1, Order No. 55, Attachment 12 at  1 1.1. See 
also Evaluation of the Public Utility Commission of Texas, In the Matter of Application of SBC Contmunications 
h c . ,  and Southwestern Bell Telephone Company, and Southwestern Bell Conintunications Services. Inc. D/B/A/ 
Soiithwesrerrr Bell Long Distance for Provision of In-Region, InterLATA Services in  Texas Pursuant to Section 271 
ofthe Teleconiniiimiications Act of 1996 To Provide In- Region, CC Docket No. 004, at 88 (Jan. 3 1, 2000); Project 
No. 1625 1, Final Staff Report on Collaborative Process at 103- 104 (Nov. 18, 1998). 

54 

5s See First Mega-Arbitration Award at 759. 
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B. DPL ISSUE NO. 2: WHAT METHOD SHOULD BE USED TO DETERMINE INTER-CARRIER 
COMPENSATION? 

The parties' positions regarding DPL Issue No. 2 are separated into three areas: the rate 

symmetry issue, the tandem issue, and the rate structure issue. 

(a) CLECs ' Pusitiuiz 

The Coalition states that inter-carrier compensation rates must be symmetrical. 56 AT&T 

proposes symmetric reciprocal compensation on a LATA-wide basis?' Based on its own cost 

study, TayIor Comm. proposes asymmetric rates that are almost twice those approved for SWBT 

in the Mega-Arbitration proceedings. 

(3) SIVB T's Positioiz 

SWBT argues that inter-carrier compensation rates should be set symmetrically at the 

total element long-run incremental cost (TELRIC) of a fully efficient competitor? SWBT avers 

that there should be a singIe TELRIC study to measure the forward-looking economic cost of an 

efficient firm.59 SWBT also asserts that there are efficiency consequences of establishing a rate 

based on costs higher than those of the low-cost provider because when the high-cost provider 

remains in the market, resources are wasted.60 

56 Coalition's Initial Brief at 34 (April 19, 2000). 

'' AT&T Initial Brief at 5 (Apri! 19,2000). 

5 8  SWBT Ex. No. 14, Direct Testimony of William Taylor at 5.  

5 9  ~ d .  at 22. 

6o Id. at 5.  
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(e) Corirnr issioii Decision 

Parties brought two versions of asynintetric rates before the Commission. Tlie first, as 

proposed by Taylor Conini., involves asynimetric rates between carriers. Tlie second is implicit 

iri S WBT's proposal to segregate ISP-bound ti-afic from voice traffic. 

The Cuniniission adopts the recommendation put forth by the CLEC Coalition for 

syrrinietric rutes across carriers. The Coniniission finds that symmetric rates place the 

interconnected parties, ILEC and CLEC alike, in a position of parity. The Commission further 

recognizes that symmetrical rates derived from one source--here, the rates set in the Mega- 

Arbitrations-- are adniinistrativdy easier to manage than asyiltntetric rates based on carriers' 

individual costs. (See additional discussion regarding rates under DPL Issue No. 3.) 

Further-more, the Coniniission rejects the adoption of dgerent inter-carrier 

conipensatioii for  voice and ISP-bound traffic. At present, the Commission is not persuaded that 

the niethodologies used by SWBT to ideritfy and segregate voice traffic from ISP-bound trafic 

are reliable or consistent. In reaching this conclusion, the Contnrission recognizes that voice 

traffic varies both in call duration and distance, and that any attempt to segregate voice and ISP 

traffic for the purposes of assessing asyninietric rates would be problematic, at best. Moreover, 

the Cornmission does not accept niinutes-of-use (MOU), nuniber tracking, or billing records as 

accurate discriniinators of voice and ISP-boimd trafJc. 

2. Tandem Issue 

The FCC's Local Competition Order dedicates two paragraphs to the so-called "tandem 

issue. 'I6' In its discussion, the FCC found that telecommunications carriers can incur additional 

costs when calls are terminated through a tandem switch. The FCC concluded that states may 

6 1  In the Malfer- of Iniplenrentation of the Local Competition Provisions in the Teleconiniunications 
Provsioirs itr the Telecotiinrunications Act of 1996, CC Docket No. 96-98 at tfilO90-1091 (Aug. 8, 1996) (Local 
Competition Order). 
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establish transport and termination rates that vary according to whether the traffic is routed 

through a tandem switch or directly to the end-office. In setting such rates, the FCC indicated 

that states must also consider whether new technologies perform fimctions similar to those 

performed by an ILEC's tandem switch and whether some or all calls terminating on the new 

entrants' network should be priced the same as the sum of transport and termination via the 

ILEC's tandem switch. The FCC also concluded that where the interconnecting carrier's switch 

serves a geographic area comparable to that of the ILEC's tandem switch, the appropriate proxy 

for the additional costs incurred is the ILEC's tandem interconnection rate. The resulting FCC 

rule, 47 C.F.R. 51.71 l(a)(3), however, only includes comparability to the area served by the 

ILEC's tandem switch as a precondition for receiving compensation for tandem switching. The 

FCC also states that the appropriate rate for the carrier other than an ILEC is the ILEC's tandem 

interconnection rate. 

In addressing the tandem issue, the parties devoted considerable effort discussing the 

New York Public Service Commission (NYPSC) decision concerning reciprocal compensation 

CNyPSC Order).62 The NYPSC's inquiry into reciprocal compensation grew out of the 

unanticipated development of the substantial imbalance in traffic flows and revenue streams 

between ILECs and some CLECs with a preponderance of customers, such as ISPs, that receive 

far more calls than they originate.63 The NYPSC order refers to such traffic as "convergent". 

The NYPSC order determined that once the ratio of incoming to outgoing traffic reaches 3: 1 , the 

inference of predominantly convergent traffic becomes stronger and implies greater efficiency 

and lower costs in the temination of traffic. The NYPSC order indicates that the inference of 

lower costs cannot be disregarded if compensation is to be cost-based, but is not conclusive 

enough to have a definitive effect on rates. Consequently, the NYPSC concluded, in part, that 

the inference of lower costs could be addressed by a rebuttable presumption allowing a CLEC to 

Proceeding on Motion ofthe Conmission to Reexamine Reciprocal Compensation, Opinion and Order 
Concerning Reciprocal Compensation, State of New York Public Service Commission Opinion and Order 
Concerning Reciprocal Compensation, Opinion No. 99- 10, Case 99-C-0529 (Aug. 26, 1999) (NYPSC Order). 

6 2  

Id. at 1 
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show that its network and service are such as to warrant tandem rate compensation for a11 

traffic. 64 

In this regard, the NYPSC developed a rate structure using a 3:l ratio of incoming to 

outgoing traffic as the point after which end-office rates alone would apply. The NYPSC 

allowed CLECs wishing to collect the tandem rate for traffic above the 3:l ratio, however, to 

rebut the presumption that traffic above the ratio costs less to serve by showing that its network 

and service warrant tandem-rate compensation for all traffic. The NYPSC identified several 

network design factors that may be used to make such a showing: 

The number and capacity of central office switches; 

The number of points of interconnection offered to other local exchange carriers; 

The number of collocation cages; 

The presence of SONET rings and other types of transport facilities; and 

The presence of local distribution facilities such as coaxial cable and/or unbundled 
loops. 

The NYPSC stated that the presence of some or all of these network components in substantial 

quantities would demonstrate that the carrier in question was investing in a network with 

tandem-like fimctionality, designed to both send and receive customer traffic.65 

(a) S WB T’s Position 

S WBT cautions the Commission that customer dispersion should be a consideration 

when comparing CLEC and JLEC service areas. SWBT witness Mr. Jayroe states that when 

SWBT serves a wide area but a CLEC serves only a dense downtown area to the exclusion of 

customers dispersed throughout SWBT’s area, the CLEC fails the geographic area comparability 

test.66 SWBT witness Mr. Wynn contends that if a CLEC serves a comparable geographic area 

“Id .  at 59. 

6 5  Id. 60-61. 

66 Tr. at 484 and 485 (May 5,2000). 
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and incurs additional costs, then it may qualify for the tandem served rate. But given that 92% of 

traffic are not using a fiber ring but instead using a loop facility, the equivalent of a line facility, 

there are no additional costs incurred; just as CLECs are serving an end customer.67 SWBT 

deduces that since CLECs have nearly 92% of their traffic go to ISPs, their network must be 

designed to maximize that revenue instead of designed efficiently to serve voice traffic6* SWBT 

reports that Taylor states that almost 80% of its ISP customers are collocated and 73% of 

Allegiance’s ISP customers are c01Iocated.~~ 

SWBT urges the Commission to adopt a functionality test in addition to the FCC‘s 

comparability standard. SWBT observes that there are functional differences between a tandem 

office switch and an end office switch. A tandem office connects end offices to other end 

offices, other ILECs, and interexchange carriers, while an end office connects to end-users. 

Moreover, according to SWBT, a tandem office does not need to record user billing information, 

supply electric power to the equipment at the end of the line, or convert between analog and 

digital signals.70 Given this difference in fimctionality, the tandem rate paid by an originating 

carrier to the terminating carrier is in addition to the end-ffice rate. 

SWBT attests that a CLEC can bypass paying SWBT the tandem rate because SWBT 

gives all carriers the option to interconnect at either a tandem office switch, end office switch, or 

both. ” SWBT calcuIated that approximately 58% of all CLEC trunks interconnected to SWBT 

are interconnected to end  office^.'^ SWBT requests that CLECs provide it the same choices for 

interconnection so that it can control its own costs by bypassing the tandem rates. SWBT 

‘’ Tr. at 523,524 (May 5,2000). 

Tr. at 556 (May 5,2000). 68 

6 9  SWBT Ex. No. 16, Direct Testimony of Ed Wynn at 8. 

’’ SWBT Ex. No. 5, Direct Testimony of Robert Jayroe at 13. 

ICG witness Mr. Starkey confirmed that CLECs have the option to interconnect with SWBT at both 
tandem and end office level, and acknowledged that SWBT does not have that same option. See Tr. at 543-544 
(May 5,2000). 

71 
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contends that such choice is not possible from most CLECs, which generally operate switches 

that perform both tandem and end office hnctions. 

As an initial step, SWBT proposed that the Commission conduct a needs-based test 

ascertaining whether the revenues CLECs receive from ISPs recover their appropriate costs. 73 

SWBT also proposed various fhctionality tests: a “parity of function” test74; a facility-based 

reasonableness test based on a CLEC’s incurrence of additional ~ o s t s ’ ~ ;  a test addressing whether 

a CLEC offers SWBT the choice of delivering traffic at a point designated as the CLEC’s tandem 

or at a point designated as the CLEC’s end office76; and a test requiring proof that the CLEC’s 

network architecture is designed for the mutual exchange of local voice traffic and that the 

switch is serving end users in a geographic area comparable to a SWBT tandem.77 

SWBT admits that it also operates switches that perform both a tandem and end office 

functions, but claims that the two fhctions are separated in a manner that the tandem portion of 

the switch carries only trunk-to-trunk traffic.7x SWBT witness Mr. Jayroe states that while 

SWBT may perfom its tandem switching and end office switching functions in the same 

building, it does not colIocate with end customers. SWBT avers that hnction rather than 

Iocation is relevant; even if the called customer is located across the street from the tandem 

switch, a tandem hnction and an end office hnction could stiIl be performed for that call.79 

’’ SWBT Ex. No, 5, Direct Testimony of Robert Jayroe at 14-16. 

73 SWBT Ex. No. 16, Direct Testimony of Ed Wynn at 23. 

SWBT Ex. No. 5 ,  Direct Testimony of Robert Jayroe at 14 and 15. 74 

75 Tr. at 472,473,494 (May 5, 2000). 

76 SWBT Position Statement at 2 (May 16,2000). 

77 Id. at 3. 

’* SWBT Ex. No. 5 ,  Direct Testimony of Robert Jayroe, at 14. 

79 Tr. at 474-475 (May 5 ,  2000). 
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While asserting that the tandem rate should never apply to ISP-bound traffic," SWBT 

generally agrees that all of the factors noted by the NYPSC have at least some value as indicia of 

tandem functionality vis-&vis non-ISP-bound traffic. SWBT singles out one of the factors as far 

more significant than the others: the number of points of interconnection offered to other local 

exchange carriers. 8 1  

Finally, SWBT proposes a streamlined standard for determining CLEC tandem 

functionality that does not involve any Commission activity.*' As an alternative, SWBT 

proposes an expedited 45-day qualification procedure involving affidavits and certification by 

the Commission. 83 

(b) CL E Cs ' Positiort s 

ICG believes that the reciprocal compensation rate paid by the originating carrier should 

be based on the capability that the terminating carrier's network provides, rather than the latter's 

network design and arrangen~ent .~~ ICG witness Mr. Starkey hrther avers that CLEC switches 

only need to be capable of serving a comparable area, but need not actually serve a comparable 

area in order for a particular reciprocal compensation to apply? ICG asserts that this capability 

should be measured by geographic service area because the networks of most CLECs are built to 

take advantage of the decreasing costs of transport relative to switching facilities and to 

efficiently implement new switching technologies. ICG asserts that a reciprocal compensation 

mechanism that focuses on the underlying equipment used, rather than hnctionality provided, 

*OSWBT Position Statement at 2 (May 16,2000). 

Id. 

g2 Id. at 3. 

Id. 

*' Coalition Ex. No. ICG-3, Direct Testimony of Don Wood at 28. 

*' Tr. at 444 (May 5,  2000). 
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would penalize network designs that are more efficient than their competitor.86 Additionally, 

ICG witness Mr. Wood avers that CLECs connect to SWBT end offices to avoid SWBT’s high 

blocking rate,87 rather than to avoid paying the tandem rate. 

The Coalition maintains that, to recognize the development of various CLEC network 

architectures, the Commission should not look beyond the area comparability test.88 The 

Coalition believes that functionality tests are ultimately circular. Coalition witness Mr. 

Montgomery maintains that it is difficult for a regulator to develop or apply a hnctionality test in 

any non-discriminatory fashion because it is dificult to take into account individual CLECs’ 

characteristics in formulating a general rule that is viable. Mr. Montgomery asserts that an area 

comparability test, on the other hand, is much clearer than any functionality test.89 

The Coalition also criticizes SWBT’s proposal of requiring CLECs to establish multiple 

points of interconnection, asserting that it is unworkable from a network perspective.” The 

Coalition asserts that implementation of such a proposal would require a wastefbl re-engineering 

of CLEC’s networks because additional points of interconnection to the same switch would waste 

ports and switching capacity on the CLEC n e t ~ o r k . ~ ’  

Coalition witness Mr. Wood contends that the NYPSC’s factors related to network design 

should not be applied by the Commission in this docket because they fail to identify the relevant 

fbnctionality provided by a CLEC network.” He contends that regardless of the number of 

switches, as long as a CLEC can terminate traffic over an ILEC tandem serving area through one 

8 6  Coalition Ex. No. ICG-3, Direct Testimony of Don Wood at 28. 

” Tr. at 546 (May 5,2000). 

Coalition Ex. No. CLEC-1, Direct Testimony of William Page Montgomery at 35,36. 6 8  

”Id .  at 36-38 .  

90 Coalition’s Reply Brief on Issues Identified by the Commission at 2 (June 1,2000). 

See gerier-all)r Coalition’s Reply Brief on Issues Identified by the Commission at 3 (June 1, 2000). 91 

9 2  Coalition Ex. No. 4 1, Supplemental Testimony of Don J. Wood at 9. 
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point of interconnection, then the CLEC is providing tandem Mr. Wood aIso 

argues that numerous collocation arrangements do not necessarily indicate tandem functionality 

because they may not enable an ILEC to deliver its traffic to a comparable geographic area 

through a given point of interconnection. Indeed, he states that a CLEC with fewer collocation 

arrangements may be able to provide tandem hnctionality. 94 Furthermore, Mr. Wood contends 

that SONET rings and local distribution facilities may not be necessary to provide tandem 

functionality, given that a CLEC may choose to use wireless distribution facilitie~.’~ 

The Coalition submits that the record in this docket is sufficient for the Commission to 

order application of the tandem served rate in this proceeding, arguing that it would be a waste of 

resources to re-create a record in additional proceedings to hrther address this matter.96 The 

Coalition also offers a process for Commission determinations of CLEC eligibility for the 

tandem rate.97 

WCOM notes that FCC’s Local Competition Order makes no mention of requiring the 

same capacity or the performance of similar hnctions in order for the tandem rate to apply.98 

Therefore, WCOM concludes that geographic area comparability is the only test to use in 

making such a determination. WCOM also notes that since SWBT’s Project Pronto will move 

SWBT’s network away from the traditional hub-and-spoke architecture to architecture 

employing more fiber rings. CLECs’ non-traditional architecture should be recognized as an 

innovation to be encouraged rather than penalized. Furthermore, WCOM witness Mr. Price 

states that the kind of hierarchy that exists in a typical ILEC’s architecture is hot duplicated in a 

9 3  Id. 

’‘ M. at 11. 

95  Id. 

96 Coalition Statement of Position at 1 (June 16, 2000). 

97 Id. at 2. 

’* WCOM Ex. No. 1, Direct Testimony of Don Price at 30-32. 
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CLEC's network.'' WCOM also submits that numerous point of interconnection shouId not be 

a requirement for a CLEC to meet the geographic comparability test.'" WCOM urges the 

Commission to reject SWBT's proposal to establish rules requiring any migration from tandem 

to end office trunks."' 

e.spire witness Mi. Falvey argues that, due to carriers' different architecture 

arrangements, the FCC has clearly found that a switch architecture analysis, which partitions a 

CLEC switch into an end office switch and a tandem office switch, is irrelevant for purposes of 

determining when the CLEC qualifies for a tandem rate. IO2 

Jntermedia witness Mr. Jackson states that many ILECs require CLECs to route traffic 

directly to end offices after a certain level of traffic has occurred. But, he observes, overflow 

traffic from end office trunks can be directed to a tandem switch, if the ILEC chooses to do so. 

Consequently, Mr. Jackson does not view the overflow of traffic to a SWBT tandem switch as a 

"privilege" to connect to the tandem switch. Rather, Mr. Jackson views such a situation as a 

failure of SWBT to provide sufficient information to allow CLECs to set up more direct end 

office trunking. '03 

AT&T witness Mr. Zubkus posits that the only relevant consideration in determining if 

the tandem rate applies is whether the CLEC's switch is capable of serving the ILEC's tandem 

area. IO4 AT&T also submits that none of the factors outlined by the NYPSC contain a bright-line 

threshold for rebutting the presumption that the tandem rate is not due.lo5 Furthermore, AT&T 

99 Tr. at 492 (May 5, 2000). 

SWBT's Supplemental Brief on the "Blended Rate" Issue at 6 (May 26, 2000). 

WCOM's Brief on Issues Raised in the May 1 gth Hearing at 2 (May 26, 2000). 

IO0 

101 

lo* Tr. at 492 (May 5,2000). 

Tr. at 549,550 (May 5, 2000). 

Io' Tr. at 439,442 (May 5,2000). 

IO5 AT&T Ex. No. 12, Direct Testimony of Javier Rodriguez at 8. 



Docket No. 21982 AWARD Page 28 of 62 

argues that those factors appear to be ILEC-centric. For example, the number of points of 

interconnection offered to other exchange carriers "suggests a tendency to look at requiring 

CLECs to mirror the ILEC's tandedend office architecture."'06 AT&T believes that it is 

entitled to the full tandem rate and observes that the standard for qualification of tandem 

interconnection rate is "the Commission will know it when they see it."'*' AT&T believes that it 

is entitled to the tandem switching element because its switches provide the functionality and 

geographic scope of SWST's tandems. 'Os 

(e) Coiiriit ission Decision 

Tlle Conrniissian acknowledges that the relevant language in the FCC'S Local 

Cunipetitioii Order (71090, 1091) does not precisely match the language in 47 C.F.R. 

5 I .  71 I (a)(3). Given the FCC'S discirssion in the First Report and Order, the Coniniission 

conellides that a terniinatirig carrier shall be compensated for the "additional costs '' incurred 

wlwz using taiideni functions to terniinate traffic. 

The Coniniissiori disagrees with the CLECs' assertiori that the FCC's rules require only a 

showing that the terminating carrier's switch has the capability of serving the same geographic 

area as the ILEC's tandem switch. The Commission concludes that in order for a CLEC that 

does not lime a hierarchical, two-tier switching system to receive reciprocal cdnipensatiorr for 

performing tandeni functions, the CLEC must denionstrate that it is actually serving the ILEC 

tandem area usiiig taridem-like functionality, instead of just demonstrating the capability to serve 

the cumparable geographic urea. In making this functionality determination, the Commission 

shall consider- a number of network design factors, which include, but are not limited to: 

1. the number and capacity of central office switches; 

Coalition Ex. No. 4 1, Supplemental Testimony of Don J. Wood at 8. 

lo' AT&T's Supplemental Brief on Tandem Issue at 12 - 13 (May 26,2000). 

l o g  AT&T Ex. No. 7, Direct Testimony of Jon A. Zubkus at 7. 
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2. 

3. 

4. 

5. 

6.  

the number of points of interconnection ofleered to other local exchange 
carriers; 

the nuiiibei- of collocation cages; 

the presence of SONET rings and othei- types of transport facilities; 

the presence of local distribution facilities such as coaxial cable and/or 
wibundied loops; or 

any other indicia reliably demonstrating that the LEC is transporting a 
signi9cant volunie of traflc to a geographically dispersed area. 

These factors are similar to those employed by the NYPSC in addressing the tandem issue 

aird incorporate the FCC's geographic area test. Because a carrier's proof of actual tandem 

functionality will be fact-driven, a LEC may demonstrate such functionality either in an 

arbitratioii proceeding or other appropriate proceeding designated by the Conmission. As 

)toted in Section V.B.3 of this Award, however, a CLEC that does not have a hierarchical, two- 

tier switching system must deiiionstrate actual tandemlike functioiiality only at the point the 

ratio of its ternzinating-to-originating tr@c reaches a certain threshold. Up to that point, it is 

presumed that the CLEC is actually performing tandem functioiis to the S a m  degree as S WBT. 

3. Rate Sti-ucture 

Throughout the proceeding, parties discussed various options for reciprocal 

compensation, ranging from the adoption of bill-and-keep, rate caps, the Mega-Arbitration rate 

structure, and a staff proposal. 

(a) Stuff Proposal 

Commission Staff proposes the adoption of a "tandem blended rate" employing the 

following rate structure: end office rate + (tandem rate x % SWBT tandems used) + (transport x 

% SWBT tandems used). In the propasal, the resulting rate would apply to all traffic up to a 

specified cap. O9 

See Order Nos. 8 and 9 (May 19 and 22,2000). 
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(b) CLECs ' Position 

WCOM emphasizes that the relevant components of the Mega-Arbitration rate structure 

for inter-carrier compensation include end office switching, tandem switching and interoffice 

common transport.'" To the extent that the Commission considers a ratio or a blended rate, 

WCOM's prefers a blended rate that rewards CLECs that utilize a high percentage of direct end 

office trunking. * 

Taylor Comm. proposes asymmetric per minute rates between carriers. It proposes to 

pay SWBT at SWBT's cost, while SWBT would pay Taylor Comm. at Taylor Comm.'s cost.' *' 
Under Taylor Comm.'s proposal, SWBT would pay Taylor Comm. rates in excess of what Taylor 

Comm. would pay SWBT. Additionally, Taylor Comm. equates bill-and-keep to a very efficient 

bartering arrangement that makes sense onIy when traffic is in balance between the two carriers. 

Taylor Comm. argues that if traffic is not in balance, however, one carrier performs all the work 

and the other carrier gets a free ride if a bill-and-keep compensation scheme is adopted. ' l 3  

The Coalition maintains that the Commission should adopt the existing Mega-Arbitration 

rate structure. ' ' 4  Coalition witness Mr. Montgomery explains that the bill-and-keep method was 

historically an informa1 process used typically between a larger ILEC and a smaller ILEC in a 

monopoly environment. Mr. Montgomery stresses that LECs agreed to such arrangements when 

they exclusively served service areas and did not compete with each other. He contends that 

today, in a competitive environment, there is a need for an arm's-length mechanism by which 

carriers compensate each other for the termination of calls. ' l 5  

'lo WCOM Ex. No. 1, Direct Testimony of Don Price at 4. 

WCOM's Brief on Issues Raised in the May 1 Sth Hearing, at 2 (May 26,2000). 1 1 1  

See generally Taylor Comm. Ex. No. I , Direct Testimony of August H. Ankum and Taylor Comm. Ex. 112 

No. 5, Supplemental Testimony of Dr. August Ankum. 

' I 3  Tr. at 167 (April 4, 2000). 

Coalition Ex. No. CLEC-1, Direct Testimony of William Page Montgomery at 25 I14 
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The Coalition further states that “[it] does not quarrel with certain of the intended results 

of the tandem blended rate approach.”’ l6 The Coalition acknowledges that the tandem blended 

rate is simple to administer and may eliminate many disputes, and also recognizes that such a 

rate recognizes the CLECs’ legal right to receive compensation for tandem switching and 

transport costs. The Coalition aIso appreciates that the proposal requires that symmetric rates be 

based on ILEC costs. The Coalition “strongly objects”, however, to the proposal, due to the 

elements in its rate formula and the consequences of its implementation. ‘ I 7  It indicates that the 

level of CLEC direct trunking to SWBT end offices is not a meaninghl proxy by which to 

reduce SWBT’s or a CLEC‘s rates for terminating another carrier’s traffic. The Coalition hrther 

argues that the formula mistakenly assumes that less use of a tandem by a CLEC equals less 

tandem hnctionality. Moreover, it contends that the proposed tandem blended rate’s use of a 

specific percentage is flawed because the use of tandem versus direct end-office switching is 

constantly changing. I l *  FinaIly, the Coalition avers that the proposed tandem blended rate will 

either under- or over-compensate most CLECs most of the time. 

The Coalition also strongly urges the Commission to avoid imposing separate rates for 

individual CLECS.’’~ The Coalition proposes a default rate, that is, the end office switching rate 

plus the tandem-switching rate, without the transport rate. Nevertheless, under the Coalition’s 

proposal, a CLEC is still given a choice to receive compensation for transport if it demonstrates 

that it terminates traffic beyond the footprint of an ILEC’s end office.’20 

Allegiance states that it is not opposed to the concept of a tandem blended rate as long as 

it is applied symmetrically, to a11 local traffic and without any ratio or cap. Allegiance hrther 

Tr. a t  154-155 (April 4,2000). 

Coalition’s Brief on Issues Identified by the Commission at 6 (May 26,2000). 

‘ I 7  SWBT’s Supplemental Brief on the “Blended Rate” Issue at 6 (May 26,2000). 

I ”  Id. at 7. 

‘ I 9  Id. at 8. 

~ d .  at 11. 
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states that such a blended rate would facilitate billing and avoid disputes over eligibility for the 

tandem rate. l 2  Finally, AlIegiance contends that the imposition of the tandem blended rate wiI1 

not encourage or require CLECs to build inefficient networks, given that many of the first 

generation of interconnection agreements provide for use of blended reciprocal compensation 

rates. 

ATgLT proposes symmetric rates for reciprocal compensation on a LATA-wide basis. 123 

Under this LATA-wide proposal, in instances in which AT&T purchases UNEs from SWBT, 

AT&T proposes the use of a bill-and-keep compensation scheme.’24 In support of its proposal, 

AT&T concludes that nothing in the FTA prohibits a state from expanding the definition of 

“local traffic” beyond “mandatory EAS” for the purposes of 5 25 1 (b)(5). * 2 5  AT&T states that 

there are ‘laudable” aspects of Staffs tandem blended rate proposal, but the problems with the 

proposal far outweigh its potential benefits. 126 AT&T contends that the proposed tandem 

blended rate will improperly encourage network deployment based on reciprocal 

compensation. 12’ Because it seeks to configure a network architecture to interconnect only at 

SWBT tandems, AT&T avers that the tandem blended rate would be grossly unfair to it, given 

that other CLECs may choose to interconnect more often at SWBT end offices.l2’ 

Allegiance Post 5-18-2000 Hearing Brief, at 4 (May 26, 2000). 

l Z Z  Id. at 6. 

1 2 3  See ATBiT Ex. No. 5 ,  Direct Testimony of Maureen A. Swift at 4; AT&T Initial Post-Hearing Brief at 5 
(April 19, 2000). In its pending arbitration proceeding with SWBT, Docket No. 22315, AT&T has proposed an 
interconnection architecture in which AT&T is responsible for delivering traffic to SWBT’s tandems and SWBT is 
responsible for delivering traffic to AT&T’s own switches. I f  this interconnection architecture is not adopted, then 
AT&T w i I l  pay SWBT according to levels of switching offices connected, while SWBT will pay AT&T the three- 
part tandem rate. Petition of Southwestern Bell Telephone Company for Arbirrafion with A T& T Communications of 
Texas, L.P., TCG Dallas, and Teleport Contntunications, Inc. Pursuant to Section 252(B)(I) of the Federal 
Telecoriimuizications Act of 1996, Docket No, 223 15 (pending). 

’” ATgLT Ex. No. 5 ,  Direct Testimony of Maureen A. Swift at 10. 

1 2 ’  Id. at 9. 

ATgLT’s Supplemental Brief on Tandem Issues at 4 , 5  (May 26, 2000). 

‘” Id. at 5 .  
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(e) S W T ' s  Position 

SWBT suggests two methods for minimizing what it characterizes as the CLECs' over- 

recovery of compensation related to the termination of ISP-bound traffic: (1) a cap on the total 

amount of inter-carrier compensation that a CLEC receives for terminating ISP-bound traffic, 

which limits the amount of such compensation to two times the amount of compensation the 

CLEC pays to the ILEC, or (2) the use of a proxy for the appropriate costs incurred by CLECs in 

providing services to ISPs. 12' 

Anticipating that CLECs may alIege that it is difficult to track voice versus ISP-bound 

traffic, S WBT proposes that the existing TELRIC-based reciprocal compensation rate would 

apply to traffic that is relatively in balance between SWBT and the CLEC. More specifically, 

SWBT states that these rates will apply for traffic that is in balance at a 2:l terminating-to- 

originating ratio between SWBT and a CLEC. 130 Under this proposal, if traffic "exceeds" this 

2:l ratio, SWBT indicates that it is appropriate to presume that the excess is ISP-bound traffic. 

Despite this presumption, however, SWBT concedes that CLECs would be given the opportunity 

to prove that the traffic in excess of this 2:l ratio is voice traffic and subject to compensation 

using existing TELRIC-based rates. 1 3 *  With regard to traffic in excess of the 2: 1 ratio that the 

CLEC does not demonstrate to be voice traffic, SWBT asserts that only the tandem switching 

rate should apply to the termination of such traffic.'32 SWBT declines to characterize its 

12 '  Id. at 6. 

SWBT Ex. No. 16, Direct Testimony of Ed Wynn at 26. 

Id. at 27. 

1 3 '  SWBT substantiates this 2:l ratio by a traffic study, which spans from 1997 to 1999. During this time 
period, SWBT terminated 1.5 billion local non-ISP minutes of use (MOUs) to the CLECs participating in this 
proceeding, while these same CLECs terminated to SWBT 1.2 billion MOUs. Based on this data, SWBT claims that 
the balance of traffic that is truly local would be 1.32:l. SWBT recommends using this ratio as a surrogate for 
distinguishing ISP traffic. See SWBT Ex. No. 16, Direct Testimony of Ed Wynn at 27. 

1 3 2  rd. at 28. 
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proposal as effectively akin to a bill-and-keep methodology, stating that ISP-bound traffic has a 

different compensation scheme due to the FCC’s ISP exemption relating to access. 133 

SWBT states that it does not have significant objections to the use of Staffs tandem 

blended rate in certain contexts, provided that concrete trunking rules are also adopted to ensure 

that CLECs move trafic from SWBT’s tandem trunks to direct end office trunks when specific 

traffic volume limits are exceeded.’34 SWBT emphasizes that if the Commission adopts a 

tandem blended rate, then it should clarify that CLECs are limited as to the volume of traffic they 

may deliver to SWBT’s tandem before being required to establish direct trunking to end 

offices. 135 Regarding the imposition of a cap, SWBT states that “a two to one ratio would work; 

a three to one would also be within the permi~sible .”’~~ However, SWBT states that any over- 

compensation “could be mitigated by setting an absolute cap at a two-to-one, rather than a three- 

to-one, imbalance.I3’ SWBT states that, due to the administrative ease in using such a tandem 

blended rate, it could have significant advantage over any multi-factor functional test such as that 

adopted by the NYPSC. 1 3 *  

SWBT rejects the Coalition’s “compromise” proposal, arguing that it will over 

compensate for ISP-bound traffic, violates federal law, and is administratively burdensome. ’ 39 

Also, SWBT maintains that AT&T’s LATA-wide proposal goes beyond what is aIIowed under 

state and federal law. 140 SWBT believes that AT&T’s LATA-wide proposal in effect reduces 

AT&T’s costs of serving a concentrated base of business customers and ISPs without also 

‘33  Tr. at 102-106 (April 4, 2000). 

13‘  SWBT‘s Supplemental Brief on the “Blended Rate” Issue at 3 (May 26,2000). 

‘ 3 5  ~ d .  at 4. 

Tr. at 6 19 (May 18,2000). 

SWBT’s Supplemental Reply Brief on the “Blended Rate” Issue at 6 (June 1,2000). 

SWBT’s Supplemental Brief on the “Blended Rate” Issue at  5-6 (May 26, 2000). 

SWBT’s Supplemental Reply Brief On the “Blended Rate” Issue at 6-7 (June 1, 2000). 

136 

137 

I38 

139 
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serving geographically dispersed residential customers. * * SWBT hrther contends that AT&T's 

proposal cannot possibly be cost-based if it sets the same rate for local, toll, and access traffic 

terminated within an entire LATA. 142 Because AT&T terminates less traffic than it originates, 

SWBT argues that ATBrT would be over-compensated under its proposal, while at the same time 

avoiding payment of appropriate access charges related to interexchange traffic. 143 

(4 Coni lit issioit Decisiori 

The Conmission prefers the bill-and-keep method over any of the other proposals 

reviewed in this proceeding. While the Conmission hopes that bill-and-keep will become a 

viable option as the market nzatures, it nevertheless recognizes that current volumes of trafic 

betweert carriers do not slipport adoption of the bill-and-keep method as a general rule at this 

tinie. 

The Coinnzission has long viewed the minute-is-a-minute approach as u goal by which to 

base cornpensation betuleen carriers. A T& T's LA TA-wide proposal, however, has implications 

for ILEC revenue stream, such as swifched access, that have not been fully examined in this 

proceeding. Consequently, the Commission declines to adopt A T& T's LA TA-wide proposal 

because it has ramifications on rates for other types of calls, such as intraLATA toll calls, that 

are beyond the scope of this proceeding. 

Tlie Coniniission applauds the introduction and application of advanced technologies. 

The Commission finds, hvever ,  that the current means by which reciprocal conipensation is 

acconiplished has contributed to a signiJicant in1 balance of trafJic between originating and 

terminating carriers. In other words, the current scheme has created perverse economic 

I4O SWBT Post-Hearing Briefat 38-39 (April 19,2000). 

Id. at 39. 

SWBT Ex. No. 8, Rebuttal Testimony of Randy Long at 17. 

M. at 19. 

141  
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incentives that result in an inibalance in revenues between certain interconnected carriers, in 

favor of the termination carrier. 

The Coniuiission concludes that the use of a threshold trafic ratio is an equitable device 

by which an originating carrier’s costs can be mitigated and tlie efficient delivery of traffic 

maintained. The Conmission finds that the “tandem blended rate” approach is appropriate up 

to a 3-1 (terminating traflc to originating traflc) threshold inibalance. 144 As stated below, this 

tandeni blertded rate reflects that only a percentage of the calls switched use tandem functions 

and are terminated in a geographically dispersed area. The record in this docket supports these 

conclicsiorzs. When a carrier exceeds that 3- I ratio threshold, it is reasonable to presume that 

predoniiiiately convergent traffic is occurring and tlie ”excess’* ti-afic should be conipensated 

using the end office rate only. The Coiiinrission notes that this presumption, however, is 

rebuttable. The terminating carrier ?nay denionstrate “actual tandenr-like functionality” in the 

delivery of this “excess’* using various network design factors adopted in Section KB.2 of this 

Order. 

The Cmintission concludes that it is not equitable to allow the full tandent rate to be 

assessed by a terminating carrier on every call. For some calls, tandem switching is 

trndisputedly involved, while for others, only end-ofice switching is used. The Conmission 

determines that the “tandem blended rate” shall iirclude a rate factor that corresponds to 42% 

of the siini of the tandeni switching and interoffice transport costs. That factored aniount shali 

be added to the end office rate to arrive at the total “tandem blended rate”. The Commission 

emourages a diverse intercoiznected network as a matter of policy and does not seek to impose 

or dictate an ILEC’s network configuration upon CLECs. Because FCC rules require that the 

rec@rocal conipensation rates be based upon an ILEC’s forward-looking costs, it is equitable to 

use the SFVBTpercentage (42%) QS a proxy for the determination of the “tandem blended rate”. 

With respect to a hierarcliical or two-tier switch network, the Comrnissionjhds that the 

actual use of tandena switching facilities is easily discernible. If only an end ofice switch is 
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employed to terminate traffic, then only the end ofice rate shall be applied. I f a  tandem switch is 

used for the terntination of traffic, then the tandem rate shall apply. 

In siuiiiiiav, the Commission adopts the following rate striicture as the nzechanisni for 

paynzent of reciprocal conipensation: 

1. For trafic terminated by a LEC with two-tier or hierarchical switches, i.e., 
separate switches performing tandem and end office functions: 

Wheri tandenis are used, the originating LECspay the tandem rate (end office 
switching -+ tandent switching + interoflce transport). 

For purposes of the tandem served rate, the end office rate is a bifurcated rate 
(set-up per call and duration), and the tandem switching and interoflce 
transport rates are the Mega-Arbitration rates previously adopted by the 
Cum mi ission . 
When tandem are not used, the originating LECs pay the end office rate only. 

2. For- ti-afjc terminated by a LEC that does not have two-tier or hierarchical 
switches: 

A tandem blended rate (end office switching f 76 of [tandem swiich + 
interoffice transport]) applies. 

For purposes of this tandem blended rate, the end oSJ;ce rate is a bifurcated 
!-ale (set-ip per call and duration); the tandem and transport rates are the 
rates adopted in the Mega-Arbitrutions; and the % is an average percentage 
of tandenis used by CLECs OH SWBT's network (42%). 

This tandem blended rate applies until a 3:1 ratio (terminating to originating 
t r a f f )  tlireshold is reached. 

After the 3:1 ratio threshold is reached, only the end office rate applies, 
unless the terniinating carrier demonstrates actual tandem functionality. 

Upon a demonstration of actual tandem functionality, the terminating carrier 
will receive the tandem blended rate for all tuaflc. 

LECs niay demonstrate actual tandem fiinciionality either in an arbitration 
proceeding or other proceeding designated by the Conznzission. 

The Commission notes that a carrier without any originating traffic cannot, as a practical matter, qualify 144 

for the tandem blended rate and will receive the bifurcated end office rate. 
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C DPL ISSUE NO. 3 - WHAT RATES SHOULD APPLY? 

All parties agree that the TELRIC principles drive the determination of rates in this 

docket. TELRIC requires that a cost study employed to set such rates be forward-looking in 

nature; use an efficient network and engineering framework; and not use embedded 

Taylor Comm. is the only CLEC in this docket that presented its own cost study. The other 

parties rely on cost studies previously approved by the Commission. 

I .  Taylor Conini. Cost Study, Request for Currier-Specific Rates, and Asymmetric Rates 

(a) Tajdor Contnt. 's Position 

Taylor Comm. contends that it should receive higher reciprocal compensation rates than 

SWBT because its costs to terminate calls are higher. Since its business plan results in a 

customer base that is disproportionately comprised of ISPs, Taylor Comm. asserts that its cost 

structure is different from that of SWBT and other companies.146 Taylor Comm. proposes a 

minutes of use (MOU) rate structure to recover its compensation from SWBT. 14' 

Taylor Comm. notes that most of its costs are volume sensitive, and that it is capable of 

identifying its incremental costs very efficiently. 14' As proof that its costs are different from 

those of other carriers, Taylor Comm. submitted a cost study (the QSI study) that initially 

cakulated its cost for call termination as roughly $0.004431 per minute.'49 Taylor Comm. 

claims that the QSI study is consistent with TELRIC principles. Specifically, TayIor Comm. 

I4'See 47 C.F.R. 4 5 1 Subpart F. 

14' Taylor Comm. Ex. No. 4, Rebuttal Testimony of Charles Land at 20. 

Tr. at 356 (April 5 ,  2000). Because the costs to terminate a call are not constant through the duration of 
a call, this type of recovery mechanism requires an assumption about the average call length. Taylor Comm. has not 
disclosed how it determined the average call time in its cost study, or even what it is. 

14' Taylor Comm. Ex. No. 4, Rebuttal Testimony of Charles Land at 20. 

IJ9 See Taylor Comm. Ex. No. 1-1 1,  Taylor Switching Cost Study. 
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indicates that no adjustments are needed in the study because the study assumes only efficiently 

located, state-of-the-art facilities. Further, Taylor Comm. avers that the most recent actual traffic 

data represent Taylor Comm.3 total company-wide demand for switching. 

According to Taylor Comm., the study is designed to capture expenses and outputs as 

they may be expected to occur on an ongoing basis. Taylor Comm. fiuther explains that the 

study identifies all necessary facilities for providing switching fimctions and assigning costs as 

either traffic sensitive or non-traffic sensitive. In this regard, Taylor Comm. confirms that only 

the traffic sensitive costs of switches are included in the study. I5O The QSI study uses as inputs: 

capital switching costs, l 5  ' costs of connections to end-users from Taylor Comm.'s central offices, 

and trunking costs to reach SWBT switching facilities. The QSI study also assumes the 

economic life of a switch to be 18 years. 152 

The QSI study links general and administrative costs to MOU based upon the demands 

OR labor for each element. The QSI allocates the overhead costs based on headcount so the 

expenses follow labor costs, eg., if a person is assigned to retail related activities, then office and 

supply related expenses are proportionally assigned to retail activities. Taylor C o n "  witness 

Dr. Ankum states that costs associated with "service to end-users have no place in a study for 

switching However, when asked about a specific line of costs labeled "end-user T-1s" 

in the Taylor Comm. cost study, Dr. Ankum states that these connections were usually to Taylor 

Comm's ISP customers, therefore demonstrating that costs associated with service to end-users 

are included in the QSI study. ' 54  

I5O Taylor Comm. Ex. No. 1, Direct Testimony of Dr. August Ankum at 36-40. 

Is' All switching equipment in the QSI study is leased from Siemens. See Taylor Comm. Ex. No. 1-1 1, 
Taylor Switching Cost Study at 8. The lease is for a five-year period. See Tr. at 417 (ApriI 5,2000). 

' 5 2  Taylor Comm. Ex. No. 1-1 1 ,  Taylor Switching Cost Study at 9. 

Taylor Comm. Ex. No. I ,  Direct Testimony of August H. Ankum at 49. 

1 5 4  Tr, at 365-366 (April 5, 2000). 
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After the initial hearing on the merits, Taylor Comm. amended the QSI study inputs and 

revised its proposed rate from $0.004431 per minute to $0.002858 per minute, a 35% 

reduction. 155 In its revised cost study, Taylor Comm. addresses two issues raised in hearing: fill 

factors and return to capital. Dr. A d "  changed the cost study to conform the Commission- 

approved rates of return used in the Mega-Arbitrations and modified the trunk utilization factor 

from 55% to the Commission-approved 75%. Dr. A d "  also increased the annual traffic 

estimate to 3.2 bilIion MOU in the revised cost study. '" 

(3) S WB T Positiori 

SWBT believes that the inter-carrier compensation rate should be set symmetrically at the 

TELRIC of a fully efficient competitor. 1 5 *  SWBT declares, therefore, that different assumptions 

about traffic volumes, depreciation lives, fill factors, or cost of capital should not matter if the 

forward-looking economic cost of terminating traffic is measured using the parameters of an 

efficient firm. SWBT warns that there are efficiency consequences of establishing a rate based 

on costs higher than those of the low-cost provider and states that when high-cost supplier 

remains in the market, resources are wasted. ' 5 9  

SWBT contends that Taylor C o m . ' s  cost study does not follow TELRIC principles. 

SWBT states the QSI cost study is a snapshot of Taylor Comm.'s current situation and is not 

necessarily indicative of hture switch capacity and the ability to change capital expenditure.160 

Taylor Comm. Ex. No. 5, Supplemental Testimony of Dr. August Ankum at 16; Post-Hearing Brief at 155  

29-3 I (April 19, 2000). 

' 5 6  Tr. at 320-324, 361-365, and 419-427(April 5, 2000). SWBT also criticized Taylor Comm.'s utilization 
and its inclusion of return on capital in the QSI study. See SWBT Ex. No. 15, Rebuttal Testimony of William 
Taylor at 5 and 17-18. 

15' Taylor Comm. Ex. No. 5, Supplemental Testimony of Dr. August Ankum at 15. 

15' SWBT Taylor Direct, at 5. 

' 5 9  Id. 

I 6 O  SWBT Ex. No. 15, Rebuttal Testimony of William Taylor at 14-16. 
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SWBT disagrees with Taylor witness Dr. Ankum's assertion that CLECs experience 

higher costs due to lower switch utilization levels and lack of scale economies.'6' SWBT states 

that manufacturers sell small switches and that CLECs can purchase switching capacities 

according to their demand. SWBT also argues that extra capacities can be added in the form of 

small a number of lines and, therefore, CLECs should not experience lower switch utilization 

levels. SWBT submits that lower costs are an important advantage resulting from economies of 

scaIe that SWBT should be encouraged to explore. According to SWBT, customers should not 

have to pay more, directly or indirectly, simply because a small firm has hgher costs.I6' 

SWBT also argues that Taylor Comm.'s cost study wrongly includes a return on capital 

for leased switches. SWBT contends that lease payments are expenses, not capital investments. 

SWBT states that since Taylor C o m .  has no capital investments in the leased switches, the 

opportunity costs and the normal profit from the switches is zero.163 SWBT concludes that by 

using the current lease expenses in the QSI model, the cost study becomes one based on 

embedded costs, rather than forward-looking costs. SWBT contends that the QSI cost study 

computes switching costs with similar logic. The QSI cost study divides current lease payments 

by the current number of minutes to arrive at the switching costs per minute. This, by definition, 

makes the QSI cost study a short-term rather than long-run study, according to SWBT. SWBT 

maintains that the lease payments also appear to be higher than the capital costs of the same 

equipment, thus overstating Taylor Comm.'s costs. 164 

Finally, SWBT alleges that the QSI study does not incorporate overhead expenses, 

including entertainment costs and recycling fees in a proper way. 165 

16 '  ~ d .  at 5 .  

'62 Id at 6. 

' 6 3  Id at 17-18. 

16' Id at 13-14. 

' 6 5  Tr. at 529-530 (May 18,2000). 
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(c) Comr iir issioiz Decisiori 

The Contniissioit finds that Taylor Contnz. 's cost study does not follow TELRIC principles 

and, thei-efore, cannot be used to determine reciprocal conipensation rates. Tlie Commission 

acknowledges the adjustments that Taylor Comni. made to the QSI study but notes that the 

revised rate of $0.002858 per minute is still signijkantlj higher than the end ofice rate of 

$0.001507 approved in the Mega-Arbitrations. While the FCC allows a CLEC to petition for 

higher reciprocal compensation rates than those of the ILEC, the CLEC must show that it is 

irsing the most cost-effective, foiward-looking method possibIe to serve customers.166 Taylor 

Contnz. failed to meet this burden. 

Taylor Coiiiiti. 's inclusion of the costs of connecting its end-use custoniers to its switches 

is the most fundamental J a w  of the QSI cost study. TAe Conmission agrees with SWBT that 

those costs should not be included in the calculation of reciprocal compensation. The 

Commission concludes thut Taylor. Conini.5 inclusion of these costs results in a significant 

overestimation of costs by the QSI cost study. The Coniniission suspects that if these elenients 

were deletedfioni the study, Taylor Conrm.'s rates would be much closer to those approved in 

the Mega-A rbitration proceedings. 

The Conmission also agrees with SWBT that the QSI study should use switch capacity 

rather than actual demand. The Coniniission concludes that the use of actual demand violates 

TELMC priiiciples. 

- 

Further, although Taylor- Conini. states that only traffic-sensitive elements should be 

included in reciprocal compensation rates, it assigns the majority of costs associated with 

elements such as recycling fees and enlertainment to the traflc-sensitive portion uf the QSI cost 

study. The Conmission finds that Taylor Conzm. 's failure to sufficiently explain the relationship 

between these elements and the number of minutes terminated in its switch further undermines 

the cost study's results. 
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2. South western Bell Cost Study and ISP-Spec$c Rec iprocal Con pensation Rates 

(a) StVB T Positiors 

SWBT supports the use of the Mega-Arbitrations' local switching UNE cost study to 

determine the appropriate rates for the termination of local voice traffic. The cost study includes 

the investment necessary for call set-up, call termination, and vertical services. SWBT contends, 

however, that ISP-bound traffic does not require the use of all of these functions and argues that 

the total costs in that study should not be attributed to ISP-bound traffic. SWBT also indicates 

that the average hold times are approximately three minutes for voice calls as compared to 29 

minutes for Intemet calls. 67 SWBT notes that a principal reason that it is less costly to terminate 

an ISP-bound call than a voice call is the longer average hold time. SWBT explains that a 

comparison of one 29-minute ISP-bound call to the equivalent minutes of voice calls yields nine 

additional call set-ups for the voice calls. Moreover, SWBT states that the stable and longer ISP- 

bound call does not require as many network resources as calls that have a much shorter average 

holding time. SWBT concludes that each time a call is set-up and tom down, additional network 

resources are used compared to a call that is more stable. 

SWBT relies on its ISP-bound traffic (IBT) cost study to demonstrate that ISP-bound 

traffic is fundamentally different from voice traffic and should not be subject to reciprocal 

compensation, although SWBT does not propose that the cost study be used to set rates?' 

SWBT's IBT cost study measures costs associated only for dial-up, 56 kilobit Intemet calls. 

SWBT contends that the difference in call duration between voice and ISP-bound traffic justifies 

separating the traffic for rate purposes, with ISP-bound traffic costing approximately 20% the 

cost of voice traffic. In addition to using a 29-minute average hold time for ISP-bound traffic, 

166 47 C.F.R. 5 1.7 I l(b). 

16' SWBT Ex. No. 16, Direct Testimony of Ed Wynn at 7. 

SWBT Ex. No. 5 ,  Direct Testimony of Robert Jayroe at 6 .  

'69 SWBT Ex. No. 13, Rebuttal Testimony of Barbara Smith at 6-7. 
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SWBT states that the IBT cost study assumes that the switches terminating the ISP-bound traffic 

have no vertical services, which it contends are unnecessary for ISP-bound calk, and are the 

absolute minimum necessary to complete the ISP connection. 170 SWBT explains that its voice 

traffic study, however, does not make these assumptions, but rather includes the programming of 

vertical and other services into the switch, thereby increasing the switching costs for voice 

traffic, regardless of the call duration. Despite these differences in the cost studies, SWBT 

admitted on cross-examination that ISP-bound traffic uses the same switches and the same 

network as voice traffic.17' 

The peak traffic hour in the SWBT IBT study is assumed to be the peak hour for ISP 

traffic. SWBT asserts that this peak hour increases costs because it requires more switching 

resources to accommodate increased usage at the peak hour. SWBT also contends that the 

switches must be engineered in a manner to handle all traffic, not just a subset of traffic.'72 

(b) C L E W  Posiiioris: 

TayIor Comm. avers that the costs associated with the termination of ISP traffic are the 

same as that for traditional voice traffic. Taylor Comm. contends that the SWBT IBT cost study 

erroneously concludes that the costs associated with terminating ISP-bound traffic are a fraction 

of those approved in the Mega-Arbitrations. Taylor Comm. also argues that the SWBT IBT cost- 

study does not follow TELRIC principles and is not representative of CLEC costs.173 According 

to Taylor Comm., SWBT's assumption of a hosthandem architecture is not accurate for most 

CLECs and underestimates CLEC costs. Taylor Comm. states that although the host/tandem 

architecture allows switches to share functionality and, therefore, lower their costs, CLECs do 

SWBT Ex. No. 13, Rebuttal Testimony of Barbara Smith at 3-4 and SWBT Ex. NO. 19, SWBT IBT I70 

Cost Study at SWBT200005. 

"' Tr. at 199-204 (April 4,2000). 

SWBT Ex. No. 15, Rebuttal Testimony of William Taylor at 10-1 1. I72 

Taylor Comm. Ex. No. 1, Direct Testimony of August H. Ankum at 52-53, 55; Taylor Comm. EX. No. t 7 3  

4, Rebuttal Testimony of Charles Land at 13-14. 
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not use this type of architecture because they have yet to achieve the size of ILECs such as 

SWBT. 74 

WCOM and ICG state that reciprocal compensation rates should be symmetric and 

should include ISP-bound traffic. 175 These CLECs contend that symmetric rates promote 

efficiency and low-cost methods for terminating calls because they allow exceptionally efficient 

carriers a higher profit . 176 

Given that ISP-bound traffic uses the same public switched telephone network as voice 

traffic, AT&T argues it is incorrect to separate ISP-bound traffic for costing purposes. By 
example, AT&T contends that consideration of only JSP-bound traffic in the SWBT IBT study 

misstates the peak hour usage of the network and asserts that a11 traffic should have been 

considered in making this estimation. 177 AT&T hrther argues that the SWBT IBT cost study is 

an incremental cost study inconsistent with the TELRIC framework."* In support of this 

argument, AT&T cites the inability to accurately separate ISP traffic from voice traffic, the 

exclusion of tandem switching costs, and the exclusion of many components of end-office 

switching costs, i.e., Signal System 7 ( S S 7 )  capability. 17' Additionally, AT&T advocates the 

minute-is-a-minute approach in determining network costs, asserting there should be no 

differentiation in costs by types of traffic. 18' 

Taylor Comm. Ex. No. 1, Direct Testimony of August H. Ankum at 61-63,65. 174 

WCOM E x .  No. 1, Direct Testimony of Don Price at 4 ;  Coalition Ex. No. ICG-3, Direct Testimony of I75 

Don Wood at 8. 

WCOM Ex. No. 1, Direct Testimony of Don Price at 4. I76 

' 7 7  AT&T Ex. No. 3, Direct Testimony of Lee L. Selwyn at 15-17. 

''13 AT&T Ex. No. 1, Direct Testimony of Daniel P. Rhinehart at 14. 

Id. at 7. 

~ d .  at 9. 
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Finally, AT&T argues that the 90% processor utilization factor used in the SWBT IBT 

cost study is too high and underestimates true costs. AT&T points out that the 90% rate was 

approved in the Mega-Arbitration proceedings for a slightly different purpose, noting that no unit 

cost figures based on the 90% processor utilization value were used to establish local switching 

rates in those proceedings. Questioning the propriety of using the 90% processor utilization 

factor, AT&T observes that the range of resulting cost calculations can vary as much as 100-fold 

when the assumptions employed vary between 0% utilization to 100% utilization. 

AT&T offers a counter method for setting reciprocal compensation rates that treats traffic 

within an entire LATA as local traffic. The rates proposed by AT&T are largely based on costs 

determined in the Mega-Arbitrations, with small changes in certain assumptions. For example, 

AT&T assumes that the average mileage for transport is longer than that assumed in the Mega- 

Arbitrations in view of the inclusion of more rural, less dense areas in a LATA. The AT&T 

method also indudes use of the tandem switch charge.lS2 The AT&T proposal results in a 

blended rate of $0.0024654 per minute. 

The Coalition, like AT&T and ICG, contend that the SWBT JBT cost study is faulty. 

Coalition witness Mr. Montgomery supports the testimony of AT&T witness Mr. Rhinehart and 

ICG witness Mr. Wood setting forth the flaws in the SWBT IBT cost study.'84 The Coalition is 

also critical of the SWBT IBT's use of two usage studies. It asserts that the first usage study 

attempts to separate ISP-bound traffic and measure the number of minutes that fit criteria 

established by SWBT as indicators of an Intemet dial-up call, including the number of incoming 

calls and the duration of those calls. With regard to the second study, which counts the minutes 

of voice and data traffic for two SWBT central offices, the Coalition argues there is no scientific 

or logical reason for using those specific central offices . According to the Coalition, the data 

*" Id. 17-20. 

'** AT&T Ex. No. 7, Direct Testimony of Jon A. Zubkus at Attachment 1. 

AT&T Ex. No. 7, Direct Testimony of Jon A. Zubkus at 5 .  

Coalition Ex. No. CLEC-2, Rebuttal Testimony of William Page Montgomery at 11-12. 1 B4 
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obtained from the two offices differ from each other significantly and, consequently, cannot be 

used to determine any traffic patterns. 

(e) Commission Decisiuii 

All parties agree that the SWBT IBT cost study should not be used to set reciprocal 

compensation rates, The Commission concludes that the SWBT IBT cost study is not a TELRK 

study and also cannot be used to justifi differentiating ISP-bound trufic and voice trafic for 

costing ptirposes. At this time, the Conmission declines to distinguish voice from ISP-bound 

traflc for puiposes of setting reciprocal compensation rates. 

The Coniiitissioit has rejected AT& T's proposed LATA-wide calling scope and also 

rejects AT&T's LATA-wide blended rate. See discussiort in DPL Issue No. 2. 

3. The Bifurcated Rate 

During the initial hearing on the merits, there was considerable discussion of the 

development of a bifurcated local switching rate that would address the three-minute average 

voice call length used in the approved Mega-Arbitration local switching rate and the 29-minute 

average ISP-bound call length used in the SWBT IBT study.'86 ,The Commission expressed 

interest in a two-part rate that separates call set-up from call duration costs, which would 

mitigate any over-compensation resulting from the rate structure adopted in the Mega- 

Arbitrations, which is predicated upon call duration only. 

(a) Parties ' Positions 

After the initial hearing on the merits, AT&T witness Mr. Rhinehart initiated discussions 

with SWBT witness Ms. Smith regarding the possibility of calculating a two-part local switching 

Coalition Ex. No. CLEC-1, Direct Testimony of William Page Montgomery at 53-57. 1 8 5  

86 See Tr. at 23 1-275 (April 4, 2000) and 427-43 1 (April 5 ,  2000). 
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rate consisting of a per-message set-up charge and a per-minute-of-use charge that would be 

consistent with the local switching and reciprocal compensation rates for local switching adopted 

in the Mega-Arbitrations. Ms. Smith and Mr. Rhinehart agreed that the appropriate surrogate 

for separating set-up and duration costs can be based on an approved SWBT local service basic 

network fhction (BNF) cost study that identified local switching investment on a set-up and 

duration basis.'*' Ms. Smith and Mr. Rhinehart developed a ratio using both interoffice and 

intraoffice calling investments. 89 Although their calculations were performed independently, 

Ms. Smith and Mi. Rhinehart both calculated rates of $0.0010887 per call and $0.0010423 per 

minute for end-office switching. Ms. Smith indicated that she participated in several 

conference calls with AT&T and other CLEC petitioners to revise, clarify and explain the 

methodology and calculations based on input from other CLEC cost witnesses. 

SWBT, WCOM, AT&T, ICG, and the Coalition indicate that the bifurcated rate concept 

is acceptable.Ig2 Taylor Comm. opposes the bifurcated rate because its network is not limited in 

capacity by a caIl set-up function and argues that such a rate would not compensate Taylor 

Comm. for legitimate costs incurred in terminating SWBT's ISP-bound t r a f f d g 3  Level 3, KMC, 

and Adelphia oppose implementation of the bifurcated rate, citing a lack of evidentiary 

AT&T Ex. No. 1 I, Affidavit of Daniel P. Rhinehart. 

See Southwestern Bell Telephone Company's Application for Approval of LRIC Studies for Basic 
Network Access Channel Nonstandard 4-FVire, Type 0, et. al., Pursuant to PUCSUBST. R. 23.91, Docket No. 16657. 

SWBT Ex. No. 28, Affidavit of Barbara Smith; AT&T Ex. No. 11, Affidavit of Daniel P. Rhinehart. 189 

Tr. at 5 19-524 (May 18, 2000). The computation begins with the approved Mega-Arbitration local 
switching rate, which is a bIended per-minute rate based upon an average call of 2.34 minutes. The BNF studies in 
Docket No. 16657 were computed with independent set-up (per call) and duration (per minute) components. The 
ratio of the two is used to compute rates based upon Mega-Arbitration inputs. Jointly, SWBT witness Mr. Smith 
and AT&T witness Mr. Rhinehart agree that a 75% large offices/25% small offices mix is appropriate for this 
computation. 

190 

19' SWBT Ex. No. 28, Affidavit of 3arbara Smith. 

19' Tr. at 241-255 (April 4,2000). 

Taylor Comm. Post-Hearing Brief at 32 (April 19, 2000). 
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support. Intermedia, Focal, Winstar, TW, NEXTLINK, and Allegiance express concern over 

the costs associated with administration and billing of a two-part rate.'" FinaIly, SWBT rejects 

application of the bifurcated rate to ISP-bound traffic. * 
- 

(3) Comnr issioit Decisioit 

While the parties argue against the implementation of the bifurcated end-ofice rate at 

this time, those parties, with one exception, nevertheless agree that the bifurcated rate 

independently calculated by Mr. Rhinehart and Mr. Smith is reasonable. The Commission is not 

persuaded that the costs of implementation, administration, and billing outweigh the benefits of 

this cost-based rate, which more specifically accounts for  the structure of the costs incurred. 

Moreover, the Coniniission finds that there is sig'jJcient evidence in the record to support 

adoption of the b ful-cated end-ofice rate. Fwthermure, the Commission finds that this two-part 

end-office rate minimizes the debate about average call length. The Commission concludes that 

the two-parr endoffice rate, consisting of ( I )  a per call charge for the compensation uf setup 

costs @0.0010887per call) and (2) a per niinute charge fl0.0010423 per minute) for the 

compensation of volume-sensitive costs, shall be applied to all local traffic, including ISP-bound 

traffic. 

The Commissiori i-e-adopts the inter-ofice transport and tandem switching rates adopted 

in the Mega-Arbitrations. The bifurcated end-office rate, the tandem switching rate, and the 

inter-office transport rates approved in this Order shall be applied to the rate structures 

approved tinder DPL Issue No. 2. 

19' Post Hearing Reply Brief of KMC at 3 (April 26, 2000), Level 3 Post Hearing Brief at 32 (April 19, 
2000) and Reply Brief of Adelphia and CCCTX, Inc. D/B/A Connect! at 8 (April 26, 2000). 

Initial Brief of Focal at  13 and Initial Brief of Allegiance at 18 (April 19, 2000); Reply Brief of Winstar 195 

at 5, Reply Brief of TW at 6, NEXTLINK'S Reply Brief at 4, and Intermedia Reply Brief at 4 (April 26,2000). 

196 SWBT's SuppIemental Brief on "Blended Rate" Issue at 8 (May 26, 2000). 
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D. DPL ISSUE NO. 4: WHAT IS THE APPROPRIATE METHOD BY WHICH TO BILL FOR THIS 
w r c ?  

(a) The Current Billing System 

SWBT and CLECs currently calculate, verify, and bill for reciprocal compensation using 

a combination of originating records, terminating records, and factoring systems. In some 

instances, the companies are using a bill-and-keep system. Since 1994, S W T  has used an 

originating records system to bill for access compensation for LEC-carried intraLATA toll, local, 

extended area service (EAS), and transit traffic. Throughout this proceeding, is system has 

been referred to as the “92 records” system, the “Primary Carrier” System (PCS), or the “92-99” 

records system. 

Today, if either an ILEC or a facilities-based CLEC routes a call over SWBT facilities, 

The 92 process registers usage at billing is processed using the 92 originating records process. 

the point at which the call enters or originates on the network and identifies the company that 

receives the The originating company then provides the records to the terminating 

company, which verifies and uses the records to bill the originating company for reciprocal 

compensation.20’ If a third-party customer places a call to a CLEC customer, and SWBT 

transports the call over its network, then the originating company provides records to both the 

transiting carrier, SWBT, and the terminating CLEC. SWBT and the terminating CLEC verify 

the records and use them to bill the originating company for reciprocal compensation. 202 

197 SWBT Ex. No. 10, Direct Testimony of Joe B. Murphy at 4-5; Coalition Ex. No. ICG-9, Direct 
Testimony of William J. Warinner at 6 .  

In this Award, SWBT’s originating records exchange and billing system is referred to as the “92 
originating records process” or the “92 process.” This Award will refer to the originating records used in this 
process as “92 records.’’ 

198 

199 SWBT Ex. No. 10, Direct Testimony of Joe B. Murphy at 4. 

*O0 SWBT Ex. No. I ,  Direct Testimony of Paul L. Cooper at 9-10. 

2 0 ‘  SWBT Ex. No. 10, Direct Testimony of Joe B. Murphy at 7. 
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Currently, SWBT and AT&T exchange records using the 92 originating records process 

when AT&T delivers its customer’s caIls to SWBT using AT&T 4E and 5E switches. However, 

where the 4E switch is used, AT&T and SWBT exchange records for verification purposes only 

and use a separate process for billing. For calls traversing AT&T’s 4E switch, SWBT bills 

AT&T at the access rate. AT&T then applies a SWBT approved factoring process to credit the 

overcharged rate on AT&T’s access bill.203 For SWBT originated calls that traverse AT&T’s 4E 

switch, AT&T and SWBT exchange records and bill via the 92 originating records process.204 

Where AT&T’s 5E switches are used, AT&T and SWBT exchange records for verification 

purposes to test the 92 originating records exchange process. During this period, the companies 

use bill-and-keep.20s When AT&T uses a SWBT unbundled switch element (UNE), the 

companies exchange records and bill via the 92 originating records process.206 In such an 

instance, however, SWBT sends Category 11 records to AT&T for purposes of verifying these 

calls.‘07 The 92 process is also used when AT&T operates as an unbundler.208 

SWBT uses the Carrier Access Billing System (CABS) to bill for access compensation 

when calls are passed over interexchange carrier (IXC) facilities. This system uses “Category 

1 1” terminating  record^,^'' the CLECs‘ preferred altemative. Category 1 1 terminating records 

are call records collected by the carrier that terminates the call. The two types of records contain 

similar information. 21  O 

*03 AT&T Ex. No, 9, Direct Testimony of Shannie Marin at 7. 

204 Id. 

2os Id. at 8. 

206 Id. 

*07 Tr. at 646 (April 5,2000). 

208 AT&T Ex. No. 9, Direct Testimony of Shannie Marin at 6.  

209 SWBT Ex. No. 10, Direct Testimony of Joe B. Murphy at 4. 

* l o  This Award refers to the terminating record exchange and billing system as the “terminating records 
process.” It refers to the terminating records used in this process as “Category 1 1 records.” 
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The CLECs present a number of arguments for abolishing the current 92 originating 

records process. ICG identifies the incentive that occurs when originating carriers instruct the 

terminating carrier on the amount of reciprocal compensation that the originating carrier must 

pay as one problem with the current system.*’ ICG believes that it should by compensated by 

SWBT using a terminating records process similar to that used in the competitive interLATA 

WCOM opposes the collection of data needed to render the bill by the carrier 

that will ultimately pay the biIL213 e.spire argues that the Commission should audit SWBT to 

identify the origin and types of traffic directed onto e.spire’s 

Some CLECs note that they are unable to verify the records created by the 92 originating 

records process.215 Consequently, AT&T and SWBT use a factoring process to bill for these 

Since AT&T is still working to implement the process for its 5E switches, AT&T and 

SWBT are using bill-and-keep.”’ TayJor Comm. exchanges records and bills SWBT using the 

92 originating records process, but is unable to verify the accuracy of the records.218 

Several parties have experienced discrepancies between their own terminating records 

and SWBT‘s originating records. ICG testifies that its discrepancy is significant, but is unable to 

determine its exact cause.219 ICG believes that its own terminating records are inherently more 

2 1 1  Coalition Ex. No. ICG-9, Direct Testimony of William J. Warinner at 16. 

2 [ 2  Id. at 17. 

2 ‘ 3  WCOM Ex. No. 1, Direct Testimony of Don Price at 32. 

2 ’4  e.spire Post Hearing Brief at 32 (April 19, 2000). 

AT&T Ex. No. 9, Direct Testimony of Shannie Marin at 6 .  215 

2 ’ 6  ~ d .  at 7. 

2 1 7  Id. at 8. 

2 1 8  Taylor Comm. Ex. No. 3, Direct Testimony of Charles D. Land at 26. 
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reliable than originating records. 220 ICG concurs that SWBT transports and terminates third 

party traffic to ICG, and that those third parties (including wireless carriers that do not participate 

in the 92 records process) do not provide billing records to ICG.22* ICG also notes that 

terminating companies may not have a terminating recording method that identifies all third 

party traffic.222 

AT&T prefers terminating records for calls involving unbundled switch elements (UNE- 

p) and local number portability (LNP).223 ICG notes that, when a carrier using a SWBT W E - p  

switch port, additional processing is required for the 92 records process to identify the 

originating company. 224 LNP hrther complicates the 92 records process by making it even more 

difficult for the terminating carrier to identify the originating carrier.225 WCOM concurs that 

there are shortcomings with the 92 records exchange process for UNE-p and LNP calls.226 

A number of parties object to the 92 originating records process in part because it is not 

an industry standard, pointing out that, the National Ordering and Billing Forum (OBF) has not 

approved the 92 originating records process.227 ICG points out, and WCOM and AT&T concur, 

that while the 92 process uses some information that could be considered standard billing data, 

many fields in the 92 record are not standard and are modified from state to state within SWBT’s 

operating territory. 228 

Coalition Ex. No. ICG-7, Direct Testimony of Kenneth D. Davis at 4, 8; CLEC Coalition Ex. No. ICG- 219 

9, Direct Testimony of William J. Warinner at 9. 

220 Coalition Ex. No. ICG-7, Direct Testimony of Kenneth D. Davis at 9. 

Coalition Ex. No. ICG-9, Direct Testimony of WiIIiam J. Warinner at 15. 22 I 

222 Coalition Ex. No. ICG-10, Rebuttal Testimony of William J. Warinner at 4. 

223 AT&T Ex. No. 9, Direct Testimony of Shannie Marin at 8. 

Coalition Ex. No. ICG-9, Direct Testimony of William J. Warinner at 12. 224 

225 Id. 

WCOM Ex. No. I ,  Direct Testimony of Don Price at 32. 

227 Coalition Ex. No. ICG-9, Direct Testimony of William J. Warinner at 10. 
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Some CLECs believe that the 92 originating records process is a duplicative and 

unnecessary financial burden. AT&T states that it already collects terminating records which, if 

used for billing, would eliminate the cost of the 92 process.229 AT&T asserts that it can bill for 

reciprocal compensation using a terminating records process when using its own network, so 

long as SWBT sends complete call detail with the call.230 AT&T asserts that it can also bill 

reciprocal compensation using a terminating records process for local, EAS, and intraLATA 

traffic. 23 ICG believes that the 92 originating records process itself is complex and expensive to 

implement and maintain. 232 

The CLECs also object to the 92 originating records process in part because it was not 

originally intended for use in a competitive environment. ICG points out that SWBT originally 

designed this process for use in the Missouri Primary Toll Carrier Plan implemented prior to the 

commencement of local and intraLATA toll competition. 233 The Coalition believes that the 

LECs for whom SWBT designed the system may not have been as sensitive to the system 

accuracy as C L E C S . * ~ ~  In addition, the Coalition notes that the system was designed for much 

smaller volumes of traffic than it currently experiences.235 

Several CLECs propose alternatives to the 92 originating records process. ICG proposes 

that reciprocal compensation settlements be based on each carrier's measurement of traffic that 

terminates on its own network.236 ICG contends that these recordings would be taken at either 

Id. at 9 ;  WCOM Ex. No. I ,  Direct Testimony of Don Price at 32; and AT&T Ex. No. 9, Direct 228 

Testimony of Shannie Marin at 5. 

229 AT&T Ex. No. 9, Direct Testimony of Shannie Marin at 9. 

AT&T Ex. No. 10, Rebuttal Testimony of Shannie Marin at 5 .  

2 3 1  Id. 

2 3 2  Coalition Ex. No. ICG-9, Direct Testimony of WiIliam J. Warinner a t  5 .  

' j 3 J d ,  at 16- 

Coalition Ex. No. CLEC-1, Direct Testimony of William Page Montgomery at 60. 2 3 4  

235 Id. 
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the tandem or end office and would provide a usage record from which to bill the originating 

carrier directly for reciprocal compensation. 237 ICG notes that Category 1 1 records are 

consistent with OBF standards.23s 

AT&T and WCOM recommend that Category 11 terminating records be used to bill for 

reciprocal compensation.239 AT&T suggests that, so long as SWBT sends complete call detail 

with each call, including “to” and “from” numbers and the originating company number (OCN), 

it can bill from terminating records.240 AT&T notes that the “to” and “from” numbers are 

available in the cal1 signaling and the OCN can be obtained using the LERG database.241 WCOM 

also notes that its switches are able to record terminating records for billing purposes.242 In 

addition, CLECs note that, if the Commission decides to implement a tandem compensation rate, 

the CLECs would be able to gather the information needed to bill for the tandem rate using the 

proposed terminating records system. 2 4 3  

ICG proposes billing SWBT for all minutes that it terminates to ICG over SWBT trunk 

groups, even if this traffic originated with another carrier--a process similar to payment 

arrangements between IXCs and I L E C S . * ~ ~  TCG clarified, and AT&T concurred, that it does not 

propose to bill the transiting company for reciprocal compensation, but only wishes to bill the 

originating carrier. ICG prefers that when SWBT transports a call over its network, SWBT bill 

236 Coalition Ex. No. ICG-8, Direct Testimony of Roger L. Arnold at 3; Coalition Ex. No. ICG-9, Direct 
Testimony of William J. Warinner at 16. 

237 Coalition Ex. No. ICG-9, Direct Testimony of William J. Warinner at 16. 

238 Tr. at 626 (April 5,2000). 

239 AT&T Ex. No. 9, Direct Testimony of Shannie Marin at 3; WCOM Ex. No. I ,  Direct Testimony of Don 
Price at 33. 

AT&T Ex. No. 9, Direct Testimony of Shannie Marin at 4, 

2 4 1  Tr. at 662-663 (April 5, 2000). 

WCOM Ex. No. 1, Direct Testimony of Don Price at 33. 242  

243  Tr. at 651 (April 5, 2000). 

244 Coalition Ex. No. ICG-9, Direct Testimony of William J. Warinner at 17. 
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the originating carrier for reciprocal compensation. 245 The CLECs note that Category 1 1 

terminating records do not identify all of the carriers within a call path, but can only identify one 

transiting carrier. 246 

ICG and AT&T suggest that SWBT recover the costs of transiting traffic from the 

carriers whose traffic it transports.247 In the alternative, ICG proposes that the Commission 

ensure SWBT's cooperation in providing all necessary information to identify the carriers that 

are transporting calls over its network. ICG then proposes to use its own terminating records to 

establish the correct amount of reciprocal compensation due from SWBT. 248 

The CLECs note that they are capable of using terminating records to bill the originating 

carrier for UNE-p and ported calls by using the location routing number, passed along in 

switching, and the Local Exchange Routing Guide (LERG) to determine who owns the calling 

number.249 AT&T states that Pacific Bell is abIe to provide the OCN of any carrier operating 

with an unbundled switch, ensuring accurate billing to all parties.250 

SWBT prefers to continue using the 92 originating records process for a number of 

reasons, primarily because it is currently in use and it is the only process that provides the 

information needed to compensate all companies for use of their facilities.251 SWBT further 

245 Tr. at 629, 636 (April 5 ,  2000). 

z46 Id. at 575-576. 

247 Coalition Ex. No. ICG-9, Direct Testimony of William J. Warinner at 17; AT&T Ex. No. 10, Rebuttal 
Testimony of Shannie Marin at 6; Tr. at 575 (April 5,2000) 

*" Coalition Ex. No. ICG-9, Direct Testimony of William J. Warinner at 17. 

249 Tr. at 658 (April 5, 2000). 

2 5 0  AT&T Ex. No. 9, Direct Testimony of Shannie Marin at 4. 

SWBT Ex. No. 10, Direct Testimony of Joe B.  Murphy at 5.  
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indicates that by using originating records, the 92 process avoids the problem of billing a carrier 

for third party traffic that mereIy transits its network.252 SWBT does not believe that this 

proceeding is an appropriate forum for addressing billing and records exchange processes 

because a change in any process wouId affect all the ILECs and facilities-based CLECs in 

Texas.253 SWBT notes, and AT&T's witness agrees, that the CLECs do not agree on an 

alternative records exchange and billing process.254 

SWBT discusses at length the Connecting Network Access Recording (CNAR? and 

AcceSS7* systems used on their network and their ability to make terminating recordings. 255 

Although the AcceSS7* system does record terminating usage and SWBT is currently testing it 

for use as a billing system, SWBT nonetheless contends that the AcceSS7* system is not ready 

for use as billing system.256 In addition, SWBT currently has not installed the CNAR* system, 

which creates a terminating record, on all of its switches.257 SWBT notes that, if the 

Commission were to mandate a terminating records process, it could use the 92 records process 

to veri@ bills received for reciprocal compensation.258 Until SWBT is able to generate 

terminating recordings, ICG notes that it can continue to give SWBT originating records for 

traffic that it terminates onto SWBT's network. 

S WBT counters criticisms regarding accuracy by pointing out ICG's testimony indicating 

that the terminating records from ICG switches are unable to identify the originating party on all 

recorded traffic.259 SWBT also notes that ICG's method of using the Local Exchange Routing 

2 5 2  SWBT Ex. No. 11, Rebuttal Testimony of Joe E!. Murphy at 14. 

253 Id. at 7. 

254 Id. at 20; Tr. at 583 (April 5 ,  2000). 

2 5 5  Coalition Ex. No. ICG-8, Direct Testimony of Roger L. Arnold. 

2 5 6  Tr. at 5 8 8 ,  590, 644 (April 5,2000). 

257 Id. at 609, 600. 

'"Id. at 667. 
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Guide (LERG) to identify traffic that is originated on SWBT’s network does not work for calls 

involving local number portability (LNP). SWBT further points out that the 92 originating 

records process identifies the originating caller for LNP calls and calls that involve unbundled 

switch elements.260 Finally, SWBT notes that CLECs, with whom ICG has not negotiated 

reciprocal compensation and records exchange agreements, could be sending traffic to ICG 
customers. * 

SWBT strongly opposes any alternative that results in CLECs billing SWBT for third 

party traffic carried over SWBT’s network, asserting that the CLECs are responsible for 

establishing agreements with third-party carriers.262 SWBT believes that companies that 

terminate traffic should bill the originating carriers directly. 263 SWBT notes that its 

interconnection agreements address this issue.264 SWBT further notes that the FTA does not 

obligate SWBT to perform a third-party billing and collection function. 265 

SWBT points out that the terminating records process proposed by AT&T and supported 

by other parties has limitations. Category 1 I  terminating records require SWBT to send 

complete call detail information already provided by the 92 originating records process.266 In 

addition, SWBT notes that Category 11 records do not contain the information needed to identify 

all the parties on the call path, making it difficult for the terminating carrier to bill all the carriers 

involved in completing the Finally, SWBT does not believe that moving to terminating 

lS9 SWBT Ex. No. 1 I ,  Rebuttal Testimony of Joe B. Murphy at 4. 

Id. 260 

261 Id. at 16. 

262 Id. at 3. 

263 Id.at 2; WBT Ex. No. 10, Direct Testimony of Joe B. Murphy at 7. 

261 SWBT Ex. No. 11, Rebuttal Testimony of Joe B. Murphy at 3. 

Id. at 15. 

266 Id. at 17. 

265 
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records will solve the data problems discussed in this proceeding unless all companies' exchange 

records.268 

(d) Coirimissiori Decisioii 

The Conmission acknowledges that the lack of agreement of the parties with respect to 

billing issues extends to the national level. Moreover, the Conzmission notes that the common 

practice in our ecoiionzy is to generally rely upon the records of the party that remits a service 

(e.g. the terniinating carrier) and submits a bill to the recipient of that service (e.g., the 

originating cui-rier). Therefore, the Comnzission concludes that, where technically feasible, the 

tei-niinating carrier's records shall be used to bill originating carriers (excluding transiting 

curriers) for rec@rocal conipensation, unless both the originating and terminating carriers 

agree to use originating records. The Coninzission further concludes that where a terniinating 

carrier is not technically capable of billing the originating carrier (excluding transiting carriers) 

through the use of terminating records, the terminating carrier shall use any method agreed 

irpon behtven the parties. The Coninzission finds that the use of terminating records among the 

parties to bill for  reciprocal conipensation is a ntore efficient and less burdensonze method to 

track the exchange of traflc. Terminating records impose less cost upon the terniinating 

carriers than the previous regulatory schenie that used SWBT's 92/99 originating records to bill 

for reciprocal conipensation. 

The Coniniission notes S WBT's concerns regarding transiting traffic and concludes that 

terniinatirig carriers shall be required to directZy bill third parties that originate calls and send 

traffic over SWBT's network. Transiting carriers shall bill the originating carrier using 

terniinating or origiizating records based upon existing contract terms between the originating 

and transiting carrier, 

267 Id. at 6, 17, 19. Parties noted that Category 1 1  terminating records do not identify all of the carriers 
within a call path, but can only identify one transiting carrier. Parties also agreed that while 92 originating records 
can identify up to eight parties within the call path, Category 1 1  records can only identify one transiting party. See 
Tr. at 563,  575-577 (April 5, 2000). 

SWBT Ex. No. I I ,  Rebuttal Testimony of Joe B. Murphy at 19. 
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The Coinmission recognizes that there may be disagreement over the content and/or 

accuracy of a carrier j. termination records and expects that such disputes will be settled among 

the parties. The Conmission notes, however, that when a balance in bhe traffic between 

originating and terminating carriers eventually occurs, u bill-and-keep systent could be adopted 

that would eliminate the need for exchange of temrina ting records. 
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T - - M e g a  Arbitration Interconnection Rates' -1 
]Ratelement I Rate - 1  
I Tandem Switching I $O.O00794/MOU I 
I Blended Transport I $O.O00399/MOU 1 
I Term. Zone l(Rura1) I $O.O00144/MOU I 
I Term. Zone 2 (Suburban) I $O.O00135/MOU 1 
I Term. Zone 3 (Urban) I $0.000123/MOU I 
1 Term. Zone 4 (Interzone) I $0.000187/MOU I 
1 Term. Statewide Average I $0.000135/MOU I 
1 Fac. Mi. Zone 1 (Rural) I $0.0000101/M0u I 
1 Fac. Mi. Zone 2 (Suburban) 1 $O.O000032/MOU I 
I Fac. Mi. Zone 3 (Urban) I $o.ooooo11/Mou I 
I Fac. Mi. Zone 4 (Interzone) I $O.O000033/MOU I 
I Fac. Mi. Statewide Average I $0.0000021/M0u I 
I End Office Switching I $0.001507/MOU I 

I Bifurcated End Office Switching Rate' 1 
1 Rate Element 1 Rate 1 
I Set-up I $0.00 10887kalI I 
I Duration I $O.O010423/MOU I 

' Docket No. 16189, et al ,  Second Mega-Arbitration Award (Dec. 19, 1997). 
See AT&T Ex. No. 11, Affidavit of Daniel P. Rhinehart and SWBT Ex. No. 28, Affidavit of Barbara A. Smith. 2 
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Petition of BellSouth Telecommunications, Inc. For Arbitration of m 
Interconnection Agreement With Intermedia Communications, Inc. Pursuant To 
Section 252(b) of the Telecommunications Act Of 1996. 

ORDER 
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On behalf of Intermedia Communications, Inc. 
Charles V. Gerkin, Jr., Attorney 

On behalf of BellSouth Telecommunications. Inc. 
Fred McCallum Attorney 
Meredith E. Mays, Attorney 

GENERAL COUNSEL- 
GEORGIA 

On behalf of the Conhission Sta f f  
Thomas K Bond, Attorney 

!.BY THE COMMISSION: 

On December 7. 1 999, BellSouth Telecommunications, Inc. (“BellSouth” or “BST”) 
petitioned - the Commission ’to arbitrate certain unresolved issues in the interconnection 
riegotiations between BellSouth and Intermedia Communications, Inc. (“Intermedia”). The 
Commission issues this Order to resolve the issues still remaining between the BellSouth and 
1 nt ermaii a (t h e **P&s” 1, 



GA PSC Utillt ies D i v  @I 003 

I. JURISDTCTKIN AND PROCEEDINGS 

Under the Federal TeIecommunications Act of 1996 (the Federal Act), State 
Commissions are authorized to decide the issues presented in a petition fur arbitration of 
interconnection agreements. In addition to its jurisdiction of this matter pursuant to Sections 25 1 
and 252 of the Federal Act, the Commission also has general authority and jurisdiction over the 
subject matter of this proceeding, conferred upon the Commission by Georgia’s 
Telecommunications and Competition Development Act of 1995 (Georgia Act), O.C.G.A. 5s 46- 
5-160 el seg., and generaIIy O.C.G.A. $4 46-14 el seq., 46-2-20,46-2-21 and 46-2-23. 

On or about July 1, 1996, Intermedia entered into a voluntarily negotiated interconnection 
agreement with BellSouth. The two-year interconnection agrecment expired on July 1, 1998, but 
was subsequently extended by mutual agreement between Intermedia and BeUSouth to 
December 3 1 ,  1999. 

By letter dated June 28, 1999, BellSouth requested the negotiation of a nav 
interconnection agreement, and proposed a starting point for negotiations between the Parties. 
The Parties agreed tbat these ntgotiations would be deemed to have started on July 1, 1999. The 
Parties have agreed to operate under the terms of their existing interconnection agreement until a 
new interconnection agreement is approved. 

On December 7, 1999, BellSouth filed EL petition for arbitration with the Commission, 
which initiated this proceeding. BellSouth’s petition set forth only ten disputed issues, but 
indicated that several other issues had been raised by Intermedia prior to the expiration of the 
arbitration window. htermedia filed its answer and new matter to BellSouth’s petition on 
January 3, 2000, specifying the 38 additional issues that were in fact outstanding between the 
parties at the time BellSouth fiIed its petition. Pte-fled testimony was filed, discovery was 
permitted, and the hearing in this matter was held on May 9,2000. 

On May 26, 2000, the parties filed briefs on the following unresohed issues: 

Issue 2(a) Should the definition of “local traffic” for purposes of the parties’ 
reciprocal compensation obligations under Section 25 l(b)(5) of the 1996 Act 
include the foIlowing: Subissue 2(a): ISP traffic? 

Issue 3 :  Should Intermedia be compensated for end office, tandem, and transpon 
elements, fur purposes of reciprocal compensation? 

Jss‘ue 6: For the purposes of collocation, shouid intervals be measured in business 
days or calendar days? 

.- 

Issue 8-  
collocation requests appropriate? 

1s BeUSouth’s inten;? for responding to Intermedia’s bona fide 

Issue 9.  IS BeUSouth’s interval for physical collocation provisioning appropriate? 

Docket No, 11644-U 
Page 2 of 17 
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Issue 10: 
collocation reasonable? 

Are BellSouth’s policies regarding conversion of virtual to physical 

Issue 12: What is the appropriate definition of “currently combines” pursuant to 
FCC Rule 51  -3 15(b)? 

Issue 13: (a) provide access to enhanced 
extended links (“EELS”) at UNE rates; and (b) allow lntermedia to convert 
existing special access services to EELS at UNE rates? 

Should BellSouth be required to: 

Issue 18. Should BellSouth be required t o  provide access on an unbundled basis 
in accordance with, and as dcfined in, the FCC’s TJNE Remand Order, to the 
following: Subissue 18(c): packet switching capabilities? 

issue 22: Should BellSouth be required to offer nondiscriminatory access to 
interoffice transmission facilities in accordance with, and as defined in, the FCC’s 
uF\J Remand Order? 

Issue 25: Should BeIiSouth be required to firnish access to the following as 
UNEs; (i) User to Network Interface (“UNl”); (ii) Network-to-Network Interface 
(“”I?) and (iu) Data Link Control Identifiers (“DLCI”), at Intermedia-specified 
committed infomation rates (“CIR“)7 

I S S U ~  26. Should parties be allowed to establish their own local calling areas and 
assign numbers for local use anywhere within such areas, consistent with 
applicable law? 

Issue 29; In the event Intemedia chooses multiple tandem access (“MTA”), must 
Lnt emedia establish points of interconnection at all BellSouth access tandems 
where Intermedia’s NXXs are “homed”? 

Issue 30. Should Intermedia be required to: (a) designate a “home” local tandem 
for each assigned NPA/NXX. and (b) establish points of interconnection to 
BellSouth access tandems within the LATA on which Intermedia has N p A / N X x s  
homed? 

Issue 31: For purposds of compensation, how should IntraLATA Toll Traffic be 
defined? 

Issue 32: How should “Switched Access Traf5c” be defined? 

Issue 33: 
switched access revenues due to lost or damaged billing data? 

Should BellSouth and Intermedia be liable to each other for lost 

I 
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Issue 37: Should all framed packet data transported within a VC that originate 
and terminate within a LATA be classified as local traffic? 

Issue 38: If there are no VCs on a fiame relay interconnection facility when it is 
billed, should the parties deem the Percent Local Circuit Use to be zero? 

Issue 39: What are the appropriate charges for the following: (a) interconnection 
trunks between the Parties’ frame relay switches: (b) fiame relay network-to- 
network interface points; (c )  permanent virtual circuit (“PVC”) segments (Le., 
Data Link Connection IdentSer (“DLCr’) and Committed Information Rates 
(“CIR”); (d) requests to change a PVC segment or PVC service order record? 

Issue 48:  Should the parties adopt the performance measures, standards and 
penalties imposed by the Texas Public Utility Commission on Southwestem Bell 
Telephone? 

Ll. FINDINGS AND CONCLUSIONS 

The Commission has before it the testimony, evidence, arguments of counsel and all 
appropriate matters of record enabling it to reach its decision. The Commission makes the 
foUoWing findings of fact, conclusions of law and statements of regulatory policy on the 
remaining unresolved issues between the parties: 

Issue 2 W :  Should the definition of “local traflic” for purposes of the parties’ 
reciprocal compensation obligations under Section 251 (b)(S) of the 1996 Act 
include the following: Subissue 2(a): ISP traffic? 

BellSouth argues that calls to ISPs should not be included in the definition of “ l o d  
traffic” for purposes of the parties’ reciprocal compensation obligations. In support of its 
argument, BellSouth asserts that the FCC has found this traf€ic to be jurisdictionally interstate on 
several occasions. Ln addition, BellSouth states that it requiring payment of reciprocal 
compensation for such traffic is not good public policy, and does not make good business sense. 
BellSouth Brief, pp 7-9. 

hemedia, on the other hand, argues that reciprocal compensation shouId apply to c d s  
originated by BellSouth and tFansported and terminated by Intermedia to its ISP customers, and 
vice versa: Intermedia asserts that both the law and good public policy dictate that reciprocal 
compensation should be paid for ISP traffic. Intermedia Brief, pp. 6-13. 

The Commission Staff has recommended, consistent with previous decisions of this 
Commission, that reciprocal compensation should appIy to calls terminated to ISP customers. 
Sta f f  also recommended that, in the event the FCC establishes some other mechanism for 

I 
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compensation for such caUs, the parties may petition the Co"ission to revisit this issue at that 
time. The Commission adopts S t a f f s  recommendation. 

The Commission has previously found that it has the authority under Section 252 of the 
Federal Act to order a provision in the arbitration agreement that reciprocal compensation be due 
for ISP-bound traffic. Co"ission Docket 10854-U; see Declaratory Ruling' Paragraph 25 
(State commissions "may determine in their arbitration proceedings at this point that reciprocal 
compensation should be paid for this tral?ic.").2 As the FCC has stated, the FCC's own policy of 
'treating ISP-bound tr~lffic as local for purposes of interstate access charges would, if applied in 
the separate context of reciprocal compensation suggest that such compensation is due for that 
traffic." Id. ILECs and CLECs should be compensated for costs imposed on their systems, 
including costs for transport and delivery of 1SP-bound calls. Consistent with the previous 
decisions of the Commission, the Cornmission requires the Parties to pay reciprocal 
compensation for calls to ISPs. 

_Issue 3: 
transport dements, for purposts of rcciprocal compensation? 

Should Intcrmedia be compensated for end office, tandem, and 

BellSouth's argues that the Commission should deny hermedia's request for tandem 
switching compensation. BellSouth asserts that Intermedia failed to prove that its switch is 
actualIy performing tandem switching and faiIed to prove that its switch serves a geographic area 
comparabIe t o  BellSouth's switch. BellSouth Brief, pp. 9-16. Intermedia states that it has hUy 
satisfied the requirements of FCC d e  5 1.7 1 1 (a)(3) and is therefore entitled to receive reciprocal 
compensation at the tandem interconnection rate. Intermedia Brief, 13-21. 

The FCC's Dtclamory Ruling was vacated by the District of Columbia Circuit h u t  of Appeals for "want of 
reasoned decision-making" witli regard to the FCC's use of the ''end-!o-cnd* anaIysis. Bell Atlantic Tel. Co. V. FCC, - F.3d --. No. 99-1094, 2000 WL 273383, at +2 (D.C. Cir. Mar. 24,2000). The District of Columbia Circuit'sordcr 
removed thc clarity that the Dc~laratory Ruling had appeated to provide regarding the jurisdidonal mturc ofISP 
uaffic Thus ai l a s t  for the time being. h c  jurisdictional nature af 1SP vaaic is once again an open question and 
this Commission on= again finds that such m f 6 c  is m.rastate in nature. Indeed. the Bell AtJan-tic decision makes 
the same distinctions between providers of klecommunication services and infimnation s c M a  that t h i s  
C o m s s i o n  had previously rclicd on in sts prior ISP casts. Bell AtJantic Tel. Co. v. FCC. 2000 WL 273383, at *6- 
7 la any went. as discussed in footnote 2, supra. even assuoling armendo, that such m f f i c  is interstate ia nature, 
the Commission is still authorized to address this mattcr and would sti i l  fmd that reciprocal compensation is due for 
such uaffic. 

As the District Court fbr the PJoiChern Dirtrict of Georgia noted when it af€irmcd the prior ISP orders issued by 
t h i s  Commission. 'the FCC unambiguously stated [h &e Declaratory Ruling] that '[a] state cornmission's decision to 
impose reciprocal compensdon obligations in an arbitration p'Dcecding - or a mbstquent state commission deeisian 
that those obligations.cr"pass ISP-bound traffic - docs not conflict with any Commission rule regarding ISP- 
bouud trafEc.''' BeIlSouth Tclccommunications. Inc. v. MCImttrc, Access Transmission ScNices. Inc.. ti al., Zn the 
United Srarcs Disbict Court for rhc Norrhcm District of Georgi& Civil Action No. 1 ;99-CV-O248JOF, May 4,2000 
Order, p. 27. The fact that the Declara~ory Ruling w a s  vacated for want ufmsoncd decision-malang vtitb regard lo 
its use of tlic "end-to-end" analysis docs not necessarily mean that thc FCC's mnclusion that state "mission's arc 
suthorized to require p a y "  of r e c i p r d  compensation for ISP traffic even If such traffic is interstate in nature is 
invalid. Id. at n. 13. 
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Staff recommends that the Cornmission find that Intermedia has demonstrated that its 
switches perform tandem switching fbnctions and that it serves a geographic arm comparable to 
the area served by BellSouth; therefore, St& recommends that the Commission find that the 
tandem rate element for reciprocal compensation is applicable. 

47 C.F.R. 5 5 1.71 l(a)(3) provides: 

Whme the switch of a carrier other than an incumbent LEC serves a geographic 
area comparable to the area served by the incumbent LEC’s tandem switch, the 
appropriate rate for the carrier other than an incumbent LEC is the incumbent 
LEC’s tandem interconnection rate. 

If a CLEC switch “covers a geographic area comparable to that covered by a tandem 
switch - - - this alone provides sufficient grounds for a finding that the appropriate rate for the 
[switch] is the tandem switch rate.” U.S. West Communications, Inc. v. Mlinnesota Public 
Utilities Commission, 5 5  F. Supp. 26 968,979 @. Minn 1999). Based on the evidence 
presented in this matter, thc Commission finds that Intermedia’s switch covers a geographic area 
comparable tu that covered by a BellSouth tandem switch. Accordingly, the tandem ratc element 
for reciprocal compensation is appropriate. 

BellSouth argues that in addition to serving a geographic area comparable to the area 
served by the incumbent LEC’s randem switch, Intermedia mbst show that “its switch is actually 
performing tandem switching.” BellSouth Brief, p. 16. The FCC directed state commissions 
that establish “transport and termination rates in the arbitration process that vary according to 
whether the traffic is routed through a tandem switch or directly to the endaffice switch” to 
“consider whether new technologies (e.g., fiber ring or wireless network) perform hnctions 
similar to those performed by an incumbent LEC’s tandem switch and thus whether some or all 
calls terminating on the new entrant’s network should be priced the same as the sum of transport 
and ternination via the incumbent LEC’s tandem switch.” First Report and Order, 7 1090. First, 
the Cornmission notes that the FCC did not state that state commissions shouId consider whether 
the switch perfarms “the same” hnctions as a tandem switch. Instead, the FCC stated that state 
commissions should consider whether the switch performs “similar” fhctions as a tandem 
switch- Based on the evidence presented in this matter, the Commission finds that Intermedia’s 
switch performs hnctions similar to BellSouth’s tandem switches. In any event, the FCC went 
on to state that “[w]here the interconnecting carrier’s switch serves a geographic area 
comparable to that served by the incumbent LEC’s tandem switch, the appropriate proxy for the 
interconnecting carrier’s additional costs is  the LEC tandem interconnection rate.” Id. As 
previously discussed, the Commission finds that Intermedia’s switch covers a geographic area 
comparabre to that covered by a BellSouth tandem switch 

. .  
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Issue 6: For the purposes of collocation, should intervals be measured in 
business days or calendar days? 
Issue 8: Is BellSouth’s intcwal for responding to Intcrmedia’s bons fide 
coll o cation req u es t s appro p r i s t e? 
Issue 9: Is BttlSouth’s interval for physical collocation provisioning 
appropriate? 

BellSouth states that it uses business days in order to measure mlIocatian intervals 
because of its reliance upon skilled contramtors and governmental personnel. Also, as the 
competition in Georgia increases, the number of collocation applications received by BellSouth 
increased Therefore, BellSouth argues maintaining the current intervals is vital in order to 
properly respond to the volume of applications received. If calendar days are used to measure 
collocation intervals, then BellSouth submits that its actual provisioning intervals would require 
modscation BellSouth Brief, pp. 16-18. Intermedia argues that the collocation provision 
intervals in the parties’ agreement should be expressed in calendar days rather than business 
days. lntermedia Brief, pp 21-24. 

Staff recommends that the intervals be measured in calendar days; that the interval for 
responding to Intennedia’s bona fide collocation requests be 30 calendar days; and, the inrerval 
for physical collocation provisioning be 90 calendar days under ordinary circumstames and 120 
calendar days under extraordinary circumstances. The Commission adopts Sta f fs  
recommendation 

Issue 10: Art BellSouth’s poIicics regarding conversion of virtual to physical 
collocation reasonable? 

BeUSouth states that the terms and conditions that should apply for converting virtual 
collocation to physical collocatio~~ should be consistent with the terms and conditions of the 
assessment and provisioning of physical collocation because BellSouth evaluates both of these 
applications in the same manner. Ua coUocator makes a request for conversion from Virtual to 
physical collocah, the collocator should be responsibIe for any cost incurred. BeUSouth would 
allow conversion of vimal collocation to physicd without requiring the relocation of the 
equipment where three conditions are met: 1)  that there is no change in the amount of equipment 
or the configuration of the equipment that was in the virtual collocation arrangement; 2) that the 
conversion of the virtual cobcation arrangement would not cause the equipment or the results of 
that conversion to be located in the space that BellSouth has reserved for its own fbture needs; 
and 3) that due to the location of the virtual collocation arrangement the converted arrangement 
does not h i t  BeUSouth’s ability to Secure its own equipment and facilities. BellSouth Brief, pp. 
18-19. 

Intermedia argues that it  should be allowed to convert its virtual coIlocation arrangements 
to physical collocation arrangements without requiring the relocation of its equipment. 
Intermedia firther argues that this should be done in a timely manner. Intermedia does not 
disagree with BeUSouth that it should be able to reserve space for fbture use, so long as it is 
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reasonable. Intermedia states that it is willing to accept the proposition that “in place“ 
conversion of Virtual collocation to physical collocation may not be permitted where the 
conversion would cause the arrangement to be located in the area reserved for BellSouth’s future 
growth Intermedia is also willing to agree that “in place” conversion will be allowed if (a) 
Intermedia does not increase the amount of space it occupies, and (b> any changes to the 
arrangement can be accommodated by existing power, HVAC, and other requirements. 
Intermedia also states that the application fee should not be the same as the application fee for B 

new request for physical collocation ($3850) as not many of the same tasks are required and 
hr ther  that the 90 day tumaround on such an application is unreasonable. Intermedia Brief, pp. 
24-26. 

The Staff recornmends that Vittual collocation may be converted to *‘in place” physicd 
collocation according to the following criteria: 1) that there is no change in the amount of 
equipment or the confqpration of the equipment that was in the vimal collocation arrangement; 
2) that the conversion of the virtual collocation arrangement would not cause the equipment or 
the results of that conversion to be located in the space that BellSouth has reserved for its own 
fbture needs; 3)  that due to the location of the virtual collocation arrangement the converted 
arrangement does not limit BelISouth’s ability to secure its own equipment and facilities; (4) that 
any changes to the arrangement can be accommodated by existing power, HVAC, and other 
requirements; ( 5 )  that under normal circumstances the conversion be handled by BellSouth in 60 
cdendar days (this is the same interval previously approved by the Commksion for cageless 
collocation); and (6) that the interim application fee for such conversion fiorn virtual to physical 
be $1.000 (the normal physical collocation application fee is $3850; however, the costs of many 
of the taskdfunctions that comprise that fee are not applicabIe to in place conversion), until such 
time as BellSouth shall file with this Commission a cost study for the conversion of virtual 
collocation to physical collocation and same is adopted by this Commission. The: Commission 
adopts S t a f f s  recommendation. 

Lssue 12: What is the appropriate definition of “~urrtntly combines” 
pursuant t o  FCC Rule 51,315(b)? 

BellSouth states that it wit1 provide combinations to Intermedia at cost-based rates if the 
elements are already combined and providing service to a particular customer at a particular 
location. BellSouth, however, acknowledges that on this issue the Commission had ordered that 
”currently combined” means “ordinarily combined“ within BellSout h’s network in Docket No. 
10692-U and in Docket No. 10767-U. BellSouth Brief, pp. 19-20. Intermedia argues that the 
Commission should require BellSouth to provide Intemedia with access to combinations of 
UNEs that are already physically combined and to combinations of UNEs that are typically 
combined.. htermedia Brief, pp. 27-28. The Staff recommends that, consistent with its decisions 
in other dockets, the Commission h d  that BellSouth is obligated to provide to htermcdia 
combinations of UNE that it ordinarily combines in its network. See Docket Nos. 10692-U, 
I0767-U, and 10854-U. The Commission sees no reason to depart fiom its previous 
determinations 
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The Commission addressed this issue in the context of Dockets 10692-U, 
10854-U The Commission’s Order in 10692-U included the following language: 

@ O l O  

Rule 315(b), by its own tems, applies t o  elements that the incumbent ‘currently 
combines,’ not merely elements which are ‘currently combined.’ In the FCC’s First 
Report and Order, the FCC stated that the proper reading of ‘currently combines’ is 
‘ordinarily combined within their network, in the manner which they are typically 
combined.’ First Report and Order, 7 296. Xn its Third Report and Order, the FCC stated 
that it was declining to address this argument at tfiis time because the matter is currently 
pending before the Eighth Circuit. Third Reporc and Order, fi 479.3 Accordindy, the 
only FCC interpretation of ‘currently combines’ remains the literal one contajned in the 
First Report and Order. The Cwmmjssion finds that ‘currently combines’ means 
ordinarily combined within the BellSouth’s network, in the manner which they are 
typically combined. Thus, CLECs cm order combinations of typically combined 
elements, even if the particular elements being ordered are not actually physically 
connected at the time the order is placed. 

As further explained by the Commission in Docket No. 10692-U, adopting BellSouth’s 
proposed ‘bcurrently combined” interpretation would only make the process more cumbersome 
for the CLEC; it would not prevent the CLEC fiom obtaining and using the same UNE 
combinations. Based on the FCC’s Third Report and Order, CLECs can purchase services such 
as special access and resale even when the network elements supporting the underlying service 
are not physicalIy connected at the t h e  the service is ordered. At the point when the CLEC 
begins to  receive such service, the underlying network elements are necessarily physically 
connected The CLECs can then obtain such currently combined network elements as UNE 
combinations at UNE prices. Third R e p m  and Order, flfl 480, 486. The Commission finds that 
even assuming arauendo that “currently combines’‘ means “currently combined,” rather than go 
through the circuitous process of requiring the CLEC to submit two orders (a.. one for special 
access followed by another to convert the special access to UNEs) to receive the UNE 
combination, the process should be s t red ined  t o  allow CLECs to place only one order for the 
UNE combination. 

Issue 13: Should BellSouth be required to: ‘(a) provide acccss to enbanced 
extended links (“EELS”) at UNE rates; and (b) allow Intermedia to  convert 
existing special access services to EELS at WNE rates? 

’ W e  tbe FCC &lined to address this argument again in its Third Report and Order, signiticantty the FCC did not 
dsavow the gosition it took in the First Report and Order. BellSouth argues that “the FCC made clear that ‘currently 
combined’ clcmcnls arc those elements physically mmbmed as of fhe time the CLEC rqucsr~ them and which can 
be convened to UNEs On a ‘switch as is’ or ‘switch wth changes basis.” BellSouth’s Brief on Impact af Third Reprt 
and Ordcr. p. 5 .  The FCC, however. WBS rad stating tha! RuIe 51-315@) is limircd only to cwreatly combincd 
clemem. Instead, the FCC was slating that sha, at thc I t a s t ,  Rule 5 1-3 15(b) includes c”ly combined 
elements. and since when a CLEC purchases special access the clcmtnts are cumntly cambintd tha~ men under the 
more resuictive “ClmrnLly combined” interpretation. CLECs would be able to convert special access to loop- 
van~port combinat” at UNE rates. Third Repon and Order 5 480. 
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BellSouth argues that, "except to the extent where currently combined elements in 
BellSouth's network that comprise an EEL are located, BtIlSouth currently has no obligation to 
provide CLECs with the EEL" BellSouth Brief, pp. 20-21. BeIlSouth notes that the FCC 
declined to define the EEL as a separate network dement in its UNE Remand Order. UME 
Remand Order, 7 478. BellSouth further argues that until the UNE Remand Order is complete, 
the FCC has made clear that cm'ers may not convert special awes  services to combinations of 
unbundled network elements unless the carrier uses combinations o f  network elements t o  provide 
significant amount of local exchange servjce, in addition to exchange amas service to a 
particular customer. November 24, 1999 Supplemental Order, 2 and 4. Intermedia argues 
that BeIlSouth is obligated by law to provide access to EELS, and to &ow the conversion of 
special access service to EELS, at UNE rates Intermedia Brief, pp. 28-30. 

As with issue 12 above, the Staff recommended that the Commission remain 
consistent with its prior decisions regarding WNE combmations and the EEL. & Docket 
Nos. 1069243 and 10767-U. In those prior decisions, the Commission determined that 
CLEO were entitled to purchase at cost-based rates, combinations of UNEs that 
BeUSouth ordinady combines in its network. Ln regards to converting existing special 
access senices to EELs at "E rates, the Commission stated as follows: 

On November 24, 1999, the FCC issued a Supplemental Order to its Third Report 
and Order. In this Supplemental Order, the FCC modified its conclusion in 
paragraph 486 of the Third Report and Order to now allow incumbent LECs to 
constrain the use of combinations of unbundled loops and transport network 
elements as a substitute for special access service. Supplemental Order, 9 4. 
ZXCs may not convert special access senices to combinations of unbundled loops 
.and transport network elements, whether or not the IXCs self-provide entrance 
facilities, unless the IXC uses the combination "to provide a significant amount of 
local exchange service, in addition to exchange access sewice, to 8 particular 
customer." Id. at 7 5 .  Accordingly, the Commission finds that in order for a 
CLECs to use a loop/transport combination to provide special access service, the 
CL€C must provide a significant amount of local exchange service over the 
combination. Further, loop/transport combinations must be connected to a CLEC 
switch and must be used in the provision of circuit switched telephone exchange 
senice. Such CLECs must "self-certifL that they are providing a significant 
amount of local exchange service over combinations of unbundled loops and 
transport network elements" in order to convert special access facilities 10 
pricing. U. at footnote 9. The FCC did not find it to be necessary for EECs and 
requesting caniers to Qndertake auditing processes to monitor whether requesting 
carriers are using 'LMEs sbIcIy to provide exchange access service. Id. The 
Commission finds that BellSouth shall not make auditing a precondition to 
converring special access to UNEs; thus the conversion of facilities will not be 
delayed. The Commission finds, however, that BellSouth shall be allowed to 
audit CLEC records in order to verify the type of traffic being transmitted over 
EELs. If, based on its audits, BellSouth concludes that a CLEC is not providing a 
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Docket 10692-U, Supplemental Order, pp, 1-2. The Commission sees no reason to depart fiom 
its previous determinations. 

Lssne 18: Should BellSouth be required to provide access on an unbundled 
basis in accordance with, and as defined in, the FCC’s UNE Remand Order, 
to the following: Subissue 38(c): packet switching capabilities? 

BeUSouth states that the FCC empowered state commissions to unbundle specsc 
network eIements used to provide frame relay (e.g. packet switching), but only to the extent that 
A competing carrier convinces the State Commission that it is impaired without access to those 
elements BellSouth states that there is absolutely no evidence indicating that Intermedia is 
impaired in its packet switching capabilities; therefore, it asserts that this Commission should 
reject Intennedia’s request to require BellSouth access to packet switching on an unbundled 
basis. While the FCC declined “to unbundle specific packet switching tcchnologics incumbent 
LECs may have deployed in their networks,” UNE Remand Order, 7 311, BellSouth 
acknowledges that the FCC adopted an exception to that determination in Rule 5 1.3 19(c)(5). 
BellSouth assens, however, that each of the conditions set forth in the FCC’s Rule do not exist in 
BeUSouth’s network BellSouth Brief, pp 21-23. 

lntermedia argues that the Commission should require BellSouth to provide’access to 
packet switching capabilities, including frame rclay elements, at UNE rates. Alternatively, 
Intermedia argues that, at a minimum, the Commission should require that BellSouth include in 
the Parties agreement a definition of the packet switching capability UNE and the FCC’s 
language setting forth the conditions under which BellSouth might have to provide the packet 
switching UNE in the Parties agreement. Intermedia Brief, pp. 30-36. The FCC has found that 
an ILEC must provide nondiscriminatory access to unbundfed packet switching capability where: 
(a) the ILEC has deployed digital loop carrier (“DLC”) systems, including integrated digital 
loop carrier or universal digital loop carrier systems, or has developed any other system in which 
fiber optic facilities replace copper facilities in the distribution section; (b) there are no spare 
copper loops capable of supporting XDSL services the requesting d e r  seeks to offer; (c) the 
ILEC has not permitted a requesting carrier to deploy a bSLAM in the remote terminal, pedestal 
or environmentally controlled vault of other interconnection point, nor has the requesting canier 
obtained a virtual collocation arrangement at these subloop interconnection points; and (a) the 
ILEC has deployed packet switching capability for its own use. &e UNE Remand Order, 7 313; 
47 C.F.R. 6 51.319(~)(5). , 

Staff recommends tbat the Commission find that Intermedia has not demonstrated that it 
is impaired; thus, BeUSouth is not required to provide packet switching capabilities to Intermedia 
on an unbundled bask unless all four of the conditions in Rule 51.3 19(c)(S) are met. Consistent 
with S t a F s  recommendation, the Commission finds that Intermedia has not demonstrated that it 
is impaired. In the event all four of the conditions in Rule 51.319(~)(5) are met, however, 

I 
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BellSouth would be required to provide packet switching capabilities to Intermedia. 
Accordingly, the Parties agreement should reflect this contingency. 

Issue 22: ShouId BdiSouth be required to offer nondiscriminatory access to 
interorice transmission facilities in accordance with, and as defined in, the 
FCC’s UNE Remand Order? 

BellSouth states that it has agreed to provide nondiscriminatory access to interofice 
facilities h accordance with the FCC’s UNE Remand Order. BeUSouth requests that thjs 
Commission adopt the rates submitted as BellSouth Exhibit 2 as the appropriate TELRIC-based 
rates for these facilities. BellSouth Brief, p. 23. Intermedia states that BellSouth is required by 
law to provide access to dl types of unbundled transport at cost-based rates. Intermedia states 
that it does not object to the adoption of BellSouth’s proposed rates as interim rates subject to a 
tme-up Intemedia Brief, pp. 36-37. 

The Staff recommends that BellSouth provide access to interoffice transmission facilities 
in accordance with the FCC’s UNE Remand Order at the lnrerim Rates filed by BellSouth in this 
docket, until such time as this Commission establishes permanent rates for such seMces. Such 
interim rates shall be subject to true-up. The Commission adopts Staffs recommendation. 

Issue 25: Should BdlSoutb be required to furnish access to the foUawing as 
UNEs: (i) User to Network Interface (,‘UNI**); (ii) Network-to-Network 
fntertace (‘‘NNI”) and (iii) Data Link Control ldtntificrs (“DLCI”), at 
Inttrmcdia-specified committed information rates (“CIR”)? 

BeUSouth states that each of the elements (UM, “I, DLCI, and CIR) is a part of frame 
relay packet switching. As in Issue 18(c) the FCC declined to unbundle the packet switching 
hnctionality, except in limited cifcumstances. BellSouth asserts that these circumstances do not 
apply Accordingly, BellSouth requests that this Commission find that BeIISouth is not required 
t o  provide access to these elements at TELIUC-based rates. Intermedia argues that the 
Commission should require BeUSouth to provide access tu packet switching capabilities, 
including frame relay elements, at UNE rates. 

As in Issue I8(c), Commission finds that Intermedia has not demonstrated that it i s  
impaired IR the event al  four of the canditions in Rule 51.319(~)(5) are met, however, 
BellSouth would be required to provide packet switching capabilities to Intennedia. 
Accordingly, the Paflies agreebent should reflect this contingency. 

Issue 26: Should parties be allowed to establish their own local d i n g  areas 
and assign”nu”bcrs for local use anywhere within such areas, consistent with 
applicable law? 

BeUSouth a p e s  that Intermedia should use its N p W s  in such a way that BellSouth 
can distinguish local traffic f?om htraLATA toll traffjc and hterLATA toll tr&c for BellSouth 
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originated traffic. BellSouth states that it is indifferent to the manner in which Intermedia 
defines its local calling areas for its o m  end users. BellSouth asserts that Intermedia must 
designate a “home” local tandem for its WA/NXX codes and interconnect at that tandem. 
BellSouth, pp. 24-26. Intermedia asserts that it should be allowed to assign its numbering 
resources and establish its calling areas as it sees fit. Intermedia Brief, pp- 37-39. 

The Staff recommends that Intermedia be allowed to assign its NPANXX codes in 
accordance with the establishment of its local calling areas, provided that it fimish the necessary 
information to BellSouth and all other tetccommunjcation Carriers so that they may identify local 
and toll traffic and provide for the proper routing and billing of calls. The Commission agrees. 

LSsut 29: In the event Intermedia chooses multiple tandem access (“MTA”), 
must Intermedia establish points of interconnection at all BellSouth access 
tandems where Intermedia’s NXXs ate “homed”? 

BellSouth assem that the CLEC must interconnect with BellSouth’s network at each 
access tandem where the CLEC’s NPAMXX codes home. All telecommunications k e r s ,  
inciuding BellSouth, must know where Tntcmedja’s TWA/NXX codes are homed. If not, 
required translations and routing of calls will not be possible and calls will not be completed. 
BellSouth Brief, p. 26 Intermedia argues that it should not be required to establish points of 
interconnection at each and every BellSouth access tandem in the event it chooses multiple 
tandem access. lntemedia Brief, pp. 39-40. 

The St& recommends that the Commission require Intermedia to interconnect with 
BellSouth’s network at each access tandem where its NPANXX codes home. The homing of 
the NPArNXX codes wi1l be as directed by the Commission in Issue ## 26 in this Arbitration. 
The Commission adopts Staff‘s recommendation. 

Issue 30: Should Intermedia be required to: (a) designate a “home” local 
tandem for each assigned NPAJNXX; and (b) establish points of 
interconnection to BelISouth access tandems within the LATA on which 
Intermedia has NPA/NXXs homed? 

BellSouth states that Intermedia must establish one or more of the BellSouth local 
tandems as a home local tandem for its NPA/Nxxs and establish hterconnection to the 
BellSouth local tandemls) on. which htermedia homed i t s  NPA/NXXs. BellSouth also states 
that Interhedia may interconnect its network to BellSouth’s network at one or more RCCCSS 

tandems in the LATA for delivery and receipt of its access traffic. BeIISouth Brief, pp- 26-27. 
Intennedia sta~cs that. it should not be required to designate a “HOME” local tandem for each 
assigned N p m  and to establish points of interconnection to each access tandem where 
N F M b X X s  are homed. Intermedia Brief, p. 40. 

I 

Docket No. 11644-U 
Page 13 of I7 



1 

I 

I 
I 

I 
I 

i 
1 

i 

1 I 
I I 

I 

I 

The Staff recommends that the Co”ission require Intermedia to interconnect with 
BellSouth’s network at each access tandem where its NPNNXX codes home. The homing of 
the NPA/Nxx codes wiU be as directed by the Commission in Issue ## 26 in this Arbitration. 
The C o m h i o n  adopts Staffs recommendation. 

Issue 31: For purposes of compensation, how should IntraLAI’A Toll Tra f ic  
be defined? 

BellSouth states that IntraLATA toll trafEc should be defined as any telephone call that is 
not local or switched access per this Agreement. (Tr. at 49). lntemedia asserts that the term 
“IntraLATA Toll Traffic“ should not be defined in the parties’ agreement to exclude data calls. 
lntemedia proposes that “IntraLATA Toll Traffic” be defined as “all basic htraLATA message 
service calls other than Local Traffic.” 

The Staff recommended that the Commission adopt Intermedia’s definition of 
“IntraLATA Toll T r a c ” ,  i e. “all bask intraLATA message sewice calls other than Local 
Traffic.” The Commission agrees, and adopts Staffs recommendation. 

Issue 32: How should “Switched Access Traffrc” be defined? 

BellSouth states Switched Acwss Traffic should be defined by reference to the BellSouth 
Access fariff Additionally, BellSouth states that TP telephony traffic should be considered 
switched access traffic. (Tr. at SO).  BellSouth argues that IP telephony is simply a method of 
completing a telephone call and is 8 telecommunications service. The word “Internet” in Internet 
Protocol telephony refers to the name of the protocol; it does not mean that the sewice 
necessarily uses the World Wide Web and has nothing to do with the transmission medium. 
Inremedia states that BellSouth’s definition of “Switched Access Traffic“ must be rejected 
because,‘among other things, IP telephony is not access traffic. IP ttlephony is an information 
service. 

The Staff recommends that the Commission adopt Intenmedia’s definition of “Switched 
Access Traffic”, Le. ‘‘Switched Access Traffic is defined as telephone calls requiring local 
transmission or switching services for the purpose of the origination or termination of Telephone 
To11 Service. Switched Access Traffic includes the following types of traffic: Feature Group A, 
Feature Group B, Feature Group D, 8001888 access and 900 access and their successors or 
similar Switched Exchange Access Sentices.” However, Staff recommends that the Commission 
defer ruling on the issue of whether P telephony is subjezt to access charges until it has had an 
opportunity to mnsider the issue further. While the FCC has not made any definitive rulings on 
the issue, it did suggest in its April 10, 1998 Report to Congress that some forms of IP 
Telephony might be’ telecommunications services rather than information services.* The 
Commission adopts Staff3 recomendation. 

‘ Under federal law, ’TeJtc6mmunications senices” means “offcnng of lelecouununicatians €or a fee directly to the 
public rtgardess of the facilities used.” 47 U.S.C. 5 153(46). ‘‘Tclccomu~uc;ltions” means ”the transmission 
bewtcn or among points specified by the w r ,  of idomt ion  ofthe user’s choosing. without change in the furm or 
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Issue 33: Should BellSouth and Intermedia be liable to each other Cor lost 
switched access revenues due to  lost or damaged billing data? 

3eUSouth states that it is willing to accept Intermedia's proposed language with one 
exception: BeLISouth does not wish to place a cap on the liabilities of the parties. (Tr. at 54). 
Intermedia argue that in the event of a lost of data, both parties must cooperate to reconstruct the 
Iost data and, where reconstruction is not possible, use a reasonable estimate of the lost data. In 
the event the estimated billing is not accepted for payment by the affected Access Service 
Customer(s), the responsible party will be liable to the other party'for any resulting lost revenue 
up to a maximum of $10,000 in the aggregate and in any one-month period- 

The Staff recommends that the Commission adopt Intermedia's proposcd language as 
The noted above with the removal of the cap on the liabilities as requested by BellSouth. 

Commission adopts Staffs recommendation 

Issue 37: 
originate and terminate within a LATA be classified as [oca1 traffic? 

Should dl framed packet data transported within a VC that 

BellSouth proposed the following language on this issue; 

Frame Relay framed packet data is transported within Virtual Circuits ("VC"). If all the 
data packets transported within a VC originate and terminate within the LATq then for 
purposes of establishing interconnections between the Parties, such trsrffc will be treated 
the same as local circuit switched traffic ("Local VC"). This traffic will not be treated as 
Local Traffic for any other purpose under this Agreement, including but not limited to 
reciprocal compensation. (Tr. at 56) 

Intermedia asserts that IntraLATA data packets traversing a virtual circuit are local traffic 
and subject to reciprocal compensation. Intermedia firther believes that there is 8 great deal of 
local fiame relay trafEic in Georgia, particularly because of the size of the Atlanta local calling 
area. Lntermedia has proposed that BellSouth's definition be utilized with the deletion of the last 
sentence Intermedia has also proposed that the Commission require the Parties to consult with 
each other and arrive at an acceptable arrangement for the treatment of local & m e  relay trafIic, 
submitting thc result to the Commission on a date certain, perhaps 30 days fiom the decision. If 
this is not possible, both parties should be required to submit separate recommendations in 
writing within 5 days thereafter. 

content of rhe d o d o n  as sent and rtccivcd." 47 U.S.C. 3 153(43). "information se~iccs" m a s  "a capability 
for generating. aquirifig, StDring, transfhning, processing, retrieving, utilizing, or making available inl'aa- 
tdecornm~cafiam - . . but does not include any use of any such cap&ihy for the management, control, or 
operarjan of a tetecommunicabons system or the management of a telecommunications sewjcc.y 47 V.S.C. 9 
153(20), 
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The StafF recommends that the Commission adopt Intermedia’s position on this issue. 
The Commission agrees and finds that the Parties shall consult with each other and arrive at an 
acceptable arrangement for the treatment of local frame relay trfic, submitting the result to the 
Commission on 30 days &om the effective date of this order. If the parties can reach agreement, 

a 
both parties shall submit separate recommendations in writing within 5 days thereafter. - -  

Issue 38: If there are no VCs on a frame relay interconnection facility when 
it is billed, should the parties deem the Percent Local Circuit Use t o  bezero? 

I 

BellSouth states that the appropriate PLCU for fiame relay interconnection facilities, 
where there are do Virtual Circuits, should be zero. In the alternative, BeIlSouth offered to apply 
the same PLCU to all Local VCs in a given LATA, even ifthere are no Virtual Circuits on a 
particular frame relay interconnection facility when it is inhially turned up for service. 
htermedia assefts that the PLCW should be 100%. Any other percentage could unreasonable 
imposc higher rates on Intermedia, even though BellSouth would not be incurring higher costs in 
providing the facility. 

The Staf€ recommends that the Cornmission adopt BellSouth’s alternative and apply the 
same PLCU to all Local VCs in a given LATA, even if there are no Virtual Circuits on a 
particular frame relay interconnection facility when it is initially tumcd up for service. 

Issue 39: What are the appropriate charges for the following: (a) 
interconnection trunks between the Parties’ frame relay switches; (b) frame 
relay network-to-network interface points; (c) permanent virtual circuit 
(“PVC”) segments (ire., Data Link Connection Identifier (“DLCI”) and 
Committed Lnformation ]Rates (“CIR”); (a) requests to change a PVC 
segment or PVC service order record? 

Each of the items listed above in this issue are components of Frame ReIay. As discussed 
under Issues 18(c) and 25, Intermedia has not demonstrated that it is impaired; thus, BellSouth is 
not required to provide packet switching capabilities to Intermedia on an unbundled basis unless 
all four of the conditions in Rule 51.319(~)(5) are met. In the event these four conditions are 
met, Intermedia shall pay the Access Tarif€ charge, with a true-up, until such t h e  the 
Commission sets UNE rates for fiame rely interconnection trunks. 

Issue 48: Should the’partics adopt the performance measures, standards and 
penaltits imposed by the Texas Public Utility Commission on Southwestern 
Bell Telepeone? 

BellSouth argues that there is absolutely no rwon  that this Commission should disregard 
the well-established performance measurements adopted in Georgia for an entirely new set of 
pidclincs set forth by the Texas Public Utility Commission, Intermedia argues that the 
Cornmission should consider adoption of additional measures and enforcement provisions to 
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ensure BeUSouth‘s performance. The Staff recommends that the Commission direct that the 
parties incorporate the performance measures, standards, and penalties to be set by the 
Cornmission in Docket 7892-W. The Commission adopts Staff’s recommendation. 

I 

m QRDERING PARAGTCAPHS 

The Commission determines that the issues that the parties presented to rhe Commission 
for arbitration should be resolved in accord with the terms and conditions as discussed in the 
preceding sections of this Order, pursuant to Sections 251 and 252 of the Telecommunications 
Act of 1996 and Georgia’s Telecommunications and Competition Development Act of 1995. 

WHEREFOFW IT IS ORDERED, that all findings, conclusions, statements, and 
directives made by the Commission and contained in the foregoing sections of this Order are 
hereby adopted a3 findings of fact, conclusions of law, statements of regulatory policy, and 
orders of this Commission. 

ORDERED FURTHER, that a motion for reconsideration, rehearing, or oral argument 
or any other motion shall not stay the efktive date of this Order, unless otherwise ordered by 
the Commission. 

ORDERED FURTEIER, that jurisdiction over these matters is expressly retained for the 
purpose of entering such fbrther Order or Orders as this Commission may deem just and proper. 

The above by action of the Commission in Administrative Session on the 5th day of July, 
2000. 

Bob b&& Durden 

Chairman 

Date , Date 

... , 
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