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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: ) Docket No. 000907-TP

)

Petition by Level 3 Communications, LLC for )

Arbitration of Certain Terms and Conditions of )

a Proposed Agreement with BellSouth )

Telecommunications, Inc. )
)

Filed: January 10, 2001

POST-HEARING BRIEF OF BELLSOUTH TELECOMMUNICATIONS, INC. "

BellSouth Telecommunications, Inc. (“BeliSouth”) submits this post-hearing
brief in support of its positions on the issues submitted to the Commission for
arbitration in accordance with Section 252 of the Telecommunications Act of
1996. 47 U.S.C. § 2b2. Considering the evidence and applicable law, the
Commission should adopt BellSouth’s position on each of the issues which remain
in dispute.

I. INTRODUCTION

This arbitration proceeding was initiated by Level 3 Communications, LLC
(“Level 3”).' BellSouth has been negotiating the terms of a new interconnection

agreement with Level 3 since February 2000. Although BellSouth and Level 3

' Level 3 filed its Petition for Arbitration on July 20, 2000, raising certain disputed
issues concerning the parties’ proposed interconnection agreement. BellSouth filed its
Response to the Petition on August 14, 2000, and the Commission heard this matter on
December 6, 2000. During the hearing, the Commission heard the testimony of Level 3
witnesses Gregory L. Rogers, Anthony Sachetti, and Timothy J. Gates, and it heard the
testimony of BellSouth witness Cynthia K. Cox. A transcript of this hearing, which

consists of 527 pages and 17 exhibits was prepared.



were able to reach agreement on a number of issues, five issues remain unresolved

(Issues Nos. 1, 2, 3, 6, and 7).2

. STATUTORY OVERVIEW

The 1996 Act provides that parties negotiating an interconnection agreement
have the duty to negotiate in good faith.® After negotiations have continued for a
specified period, the 1996 Act allows either party to petition a state commission
for arbitration of unresolved issues.* The petition must identify the issues resulting
from the negotiations that are resolved, as well as those that are unresolved.® The
petitioning party must submit along with its petition “all relevant documentation
concerning: (1) the unresolved issues; (2) the position of each of the parties with
respect to those issues; and (3) any other issues discussed and resolved by the
parties.”® A non-petitioning party to a negotiation under this section may respond
to the other party’s petition and provide such additional information as it wishes

within 25 days after the state commission receives the petition.” The 1996 Act

2 The parties have resolved three of the issues originally in dispute (Issues Nos. 4,
5, and 8).

3 47 U.S.C. § 251(c)(1).

* 47 U.S.C. § 252(b)(2).

o

See generally, 47 U.S.C. §§ 252(b}{2)(A) and 252 (b)(4).
8 47 U.S.C. § 252(b)(2).

7 47 U.S.C. § 252(b)(3).



limits a state commission’s consideration of any petition (and any response thereto)
to the unresolved issues set forth in the petition and in the response.®

Through the arbitration process, the Commission must now resolve the
remaining disputed issues in a manner that ensures the requirements of Sections
251 and 252 of the 1996 Act are met. The obligations contained in those sections
of the 1996 Act are the obligations that form the basis for negotiation, and if
negotiations are unsuccessful, they then form the basis for arbitration. Once the
Commission provides guidance on the unresolved issues, the parties will |
incorporate those resolutions into a final agreement that will then be submitted to
the Commission for its final approval.®

lll. ISSUES AND POSITIONS

ISSUE 1: How should the parties designate the Interconnection Points (IPs) for
their networks?

SUMMARY OF BELLSOUTH'S POSITION

*** \While Level 3 can have a single Point of Interconnection in a LATA if it
chooses, it remains responsible to pay for the facilities necessary to carry calls
originated by BellSouth customers in distant local calling areas to that single Point
of Interconnection, ***

DISCUSSION

It would be ironic if a law designed to promote a market-driven
economy in local telephony service were instead interpreted to
prohibit the consideration of cost when making decisions and thereby
subsidize and reward inefficient behavior by market participants. U.S.

8 47 U.S.C. § 252(b)(4).

° 47 U.S.C. § 252(a).



West Communications, Inc. v. Jennings, 46 F.Supp.2d 1004, 1021
(D. Ariz. 1999).

This issue addresses calls that originate in one BellSouth local calling area
and are intended to be terminated in that same local calling area, but that have to
be routed out of that local calling area because of Level 3’'s network design.
BellSouth believes Level 3 should be responsible for the costs BellSouth incurs in
hauling these calls outside the local calling area in which they originate to a Point
of Interconnection Level 3 has designated in a distant local calling area. (See Tr.
Vol. 1, p. 135). Level 3, on the other hand, believes that BellSouth should be
responsible for these costs. (See Tr. Vol. 1, p. 134-35). °

To illustrate the nature of the issue, assume that a particular LATA is shaped
like a rectangle and that there are 20 equally-sized local calling areas within that
LATA. Local Calling Area No. 1 is at the top left corner of the LATA, and Local
Calling Area No. 20 is at the bottom right corner of the LATA. Assume further that
Level 3 establishes a single Point of Interconnection in the LATA, and that the
single Point of Interconnection is located in Local Calling Area No. 1. (See Tr. Vol.
1, pp 73-77).

Consider what must happen in order for a BellSouth end user in Local Calling

Area No. 20 to call a Leve! 3 end user who is also located in Local Calling Area No.

10 Level 3 acknowledges that BellSouth has agreed to deliver BellSouth’s

originating traffic to one interconnection point in each local calling area. (see Tr.
Vol. 1, p. 125). Level 3, therefore, acknowledges that it has no dispute with
BellSouth regarding Issue No. 1 when the BeliSouth end user, the Level 3 end user,
and the Point of Interconnection designated by Level 3 are ail physically located



20. That call must be hauled outside of Local Calling Area No. 20 and across
several other local calling areas to the Level 3 Point of Interconnection in Local
Calling Area No. 1. (See Tr. Vol. 1, p. 76). Level 3 wiil then turn around and haul
the cail all the way back to Local Calling Area No. 20 (where it originated), and
terminate it to its end user. (See /d.)

Level 3 acknowledges that when a BellSouth end user in Local Calling Area
No. 20 tries to cAaII a BellSouth gnd user in Local Calling Area No. 1, BellSouth will
not deliver that call unless the end user placing the call pays toll charges. {(See Tr.
Vol. 1, p. 130). Level 3, however, is unwilling to compensate BellSouth for hauling
the call described above from Local Calling Area No. 20 to Local Calling Area No.
1. (See Tr. Vol. 1, p. 77). Instead, Level 3 contends that BellSouth should bear
the costs of hauling the call from the BellSouth end user in Local Calling Area No.
20 all the way across the LATA to Local Calling Area No. 1, just so Level 3 can
turn around and haul the call right back to the same local calling area in which it
originated. (/d.) The question this Commission must decide, therefore, is when

Level 3 deliberately, and for its own purposes, chooses to have a single Point of

within the same BellSouth local calling area. (See Tr. Vol. 1, p. 129).



interconnection in a LATA as discussed above, who should pay for the

consequences of that decision."

A. Two federal courts have rejected the arguments Level 3 presents in
support of its position on Issue No. 1, and one of those courts has
expressly stated that a state Commission may require an ALEC to
compensate an incumbent for costs resulting from an inefficient
interconnection.

Level 3 notes that 47 U.S.C. 8251(c)(2) requires an ILEC to provide
interconnection “at any technically feasible point within the carrier’'s network,”
(see Tr. Vol. 1, p. 71), and it claims that “the only permissible consideration for
BellSouth and the Commission in determining whether the [Point of
Interconnection] location is acceptable is whether {it] is technically feasible . . . .”
(See Tr. at 71). Level 3 contends that this Commission may not consider any
economic factors in determining whether BellSouth must deliver all of its originating

traffic — without charge - to a single Point of Interconnection designated by Level

3. (/d. at 71-72).

" Level 3’'s position presents another interesting dilemma that bears some

consideration. BellSouth’s position, obviously, is that its network is made up of a
number of local networks. (See Direct Testimony of BellSouth witness Cynthia Cox
at 6). Level 3's position, on the other hand, is that once it interconnects with
BellSouth at any point, it needs to do nothing else to be able to exchange local
traffic anywhere in the LATA. Under this theory, however, what will happen when
BellSouth obtains interLATA relief and the LATA boundaries evaporate? The logical
extension of Level 3's position in this arbitration is that because the barrier posed.
by the LATA boundaries no longer exists, BellSouth should deliver all of its traffic
originating in Florida to a single Point of Interconnection in the state. If Level 3's
position were accepted, BellSouth could be financially responsible for hauling a call
from one of its subscribers in Jacksonville that is destined to the Level 3 subscriber
across the street in Jacksonville all the way to a Point of Interconnection Level 3
has designated in Miami. Where is the equity in such a position?



Level 3's argument is similar to an argument the FCC raised before a federal
court in Oregon. In US West v. AT&T Communications, 31 F.Supp.2d 839, 852
(D. Or. 1998), reversed in part, vacated in part sub nom. US West v. AT&T, 224
F.3d 1049 (9" Cir. 2000),'? the Court acknowledged the FCC’s argument that the
Act only requires a CLEC to establish one Point of Interconnection. /d. At 852. The
Court then expressly rejected the FCC’s argument, stating that “[iln the end, the

FCC's interpretation of the statute collapses under the weight of its own

contradictions.” /d. at 852 (emphasis added). The Court explained that with

regard to Section 251(c), the concept of “[tlechnical feasibility answers the
question of whether a CLEC may interconnect at a given point, but it does not
answer the question of how many points of interconnection a CLEC must have.”
/d. {(emphasis in original). The Court, therefore, concluded that a state Commission
may order a CLEC to establish more than one Point of Interconnection. /d.
Subsequently, the United States District Court for the District of Arizona also
concluded that a state Commission may order a CLEC to establish more than one
Point of Interconnection. See US West v. Jennings, 46 F.Supp.2d 1004, 1021 (D.

Az. 1999). In that case, the Court reviewed the Arizona Commission’s decisions

12 US West appealed several aspects of the Oregon Public Utility Commission’s

decisions in arbitration proceedings between US West and AT&T, MCI, and Sprint
to the federal district court. /d. at 843, The FCC participated in the proceeding"
before the district court as amicus curiae. Id. After the district court rendered the
decision discussed in this brief, some of the parties appealed that decision to the
United States Court of Appeals for the Ninth Circuit. The district court’s decision
on the point of interconnection issue discussed in this brief, however, was not
raised on appeal, thus it was not disturbed by the Ninth Circuit’s decision.



on the Point of Interconnection issue in ten consolidated arbitration proceedings.
The Arizona Commission acknowledged that in at least one of those ten
proceedings, it had considered “only whether interconnection was physically
possible at the requested location.” /d. at 1021. The Arizona Commission
“ignored other factors such as the cost to [the incumbent] of establishing only a
single point of interconnection, because the [Commission] assumed it could not
consider those factors.” /d. The Court, however, ruled that

In determining whether a CLEC should establish more than one point

of interconnection in Arizona, the [Arizona Commission] may properly

consider relevant factors, including whether a CLEC is purposely

structuring its point(s) of interconnection to maximize the cost to the

ILEC or to otherwise gain an unfair competitive advantage. The

purpose of the Act is to promote competition, not to favor one class

of competitors at the expense of another.

Id.

Significantly, the Arizona court further ruled that “[a]s an alternative, the
[Arizona Commission] may require a CLEC to compensate [the incumbent] for costs
resulting from an inefficient interconnection.” /d. The Court concluded its
discussion of this issue by noting that “[i]t would be ironic if a law designed to
promote a market-driven economy in local telephone service were instead
interpreted to prohibit the consideration of cost when making decisions and thereby
subsidize and reward inefficient behavior by market participants.” /d. at 1022.

During the hearing, Level 3's witness was asked whether Level 3 incurs

“higher termination costs for calls to its customers located outside the local calling

area than it would versus calls to customers located within the local calling area.”



(See Tr. Vol. 3, p. 372). The response is instructive: “it seems clear to me that if

Level 3 has to transport the call to that other exchange, that the costs would be

higher than they would otherwise.” (/d.){(emphasis added). The reverse is equally

clear — if BellSouth has to transport a call to a Point of Interconnection located in a
different local calling area, the costs would be higher than they would if BellSouth
transported the call to a Point of Interconnection located within the local calling
area in which it originated. Level 3, however, is unwilling to compensate BellSouth
for these additional costs it haé caused BellSouth to incur. Instead, Level 3 wants
BéllSouth, and BellSouth alone, to bear those costs and thereby subsidize Level 3's
operations. As the federal court in Arizona ruled, the Act neither requires nor
permits such a result.

B. Under the logic of the FCC’s TSR Wireless Order, an incumbent only is
required to deliver its originating traffic, without charge, to a Point of
Interconnection that is located within the local calling area in which
the traffic originated.

After these two federal court decisions were released, the FCC released an

Order addressing the Point of Interconnection issue. See Memorandum Opinion
and Order, /n the Matter Of TSR Wireless, LLC. v. US West, File Nos. E-98-13, E-
98-15, E-98-16, E-98-17, E-98-18 (June 21, 2000). In TSR Wireless, a CMRS
provider took the position that an incumbent was required to deliver its originating
traffic to the CMRS provider’s Point of Interconnection without charge. As the

FCC noted, two FCC rules bear on this position. The first is 47 CFR 851.702(b),

which provides that “a LEC may not assess charges on any other



telecommunications carrier for local telecommunications traffic that originates on
the LEC's network.”'® The second is 47 CFR §51.701(b)(2), which defines “local
telecommunications traffic” to which reciprocal compensation obligations apply as
“telecommunications traffic between a LEC and a CMRS provider that, at the
beginning of the call, originates and terminates within the same Major Trading
Area'™ ... ."

In the TSR Wireless Order, the FCC read these two rules toget'her to
determine the extent of an incumbent’s obligation to deliver its originating traffic to
a CMRS provider without charge. Specifically, the FCC ruled that:

Section 51.703(b), when read in conjunction with Section

51.701(b){2), requires LEC: ‘o deliver, without charge, traffic to
CMRS providers anywhere " 1 the MTA in which the call originated

TSR Wireless Order at 931 (emphasis added). An incumbent, therefore, is
required to deliver its originating traffic, without charge, to a CMRS provider's
Point of Interconnection located within the same MTA in which the traffic
originates. Absolutely nothing in the 7SR Wireless Order suggests that an
incumbent is required to deliver its originating traffic, without charge, to a Point of
Interconnection located in an MTA other than the MTA in which the traffic

originated.

13 As the attorney who testified on behalf of Level 3 acknowledged, this rule

“applies only to local telecommunications traffic.” (See Tr. Vol. 1, p. 79).
14 As explained below, a Major Trading Area (MTA) is the CMRS equivalent of
a local calling area in a wireline environment.

10



The logic of the TSR Wireless decision applies with equal force to traffic
between two LECs. The definition of “local telecommunications traffic” for LEC-
to-LEC calls is traffic “that originates and terminates within a local service area
established by the state commission.” See 47 CFR §51.701(b)(1)."® As Level 3's
witness acknowledged,

An MTA is what determines a local calling area in the CMRS

environment. A local service area is what determines a local calling

area in the wire line or non-CMRS environment.

(See Tr. Vol. 3, p. 85). Applying the logic of the FCC’s decision in the TSR Order
to the LEC-to-LEC traffic that is at issue in this arbitration, therefore, leads to the
inescapable conclusion that BellSouth must deliver its originating traffic, without
charge, to a Level 3 Point of Interconnection that is located anywhere within the
local calling area in which the traffic originated. BellSouth, however, is not
required to deliver traffic that originates in one local calling area to a Point of
Interconnection Level 3 has designated in another local calling area without charge

to Level 3. As Level 3's witnesses stated in the following exchange:

Q. And the FCC is saying that the LEC does, in fact, have to deliver
without charge traffic to that CMRS provider, right?

A. Correct.

Q. As long as it delivers it anywhere within the major trading area which
is, basically, the local calling area, right?

A. That would be similar to the local calling area in a wire line
environment, correct.

18 Level 3 agrees that this definition of “local telecommunications traffic”

applies to calls between BellSouth and Level 3. (See Tr. Vol. 1, p. 80).

11



(See Tr., Vol. 3, p. 84).

C. Adopting BellSouth’s proposal would not force Level 3 to build
facilities to every BellSouth local calling area, but instead it wouid
require Level 3 to be financially responsible for the facilities necessary
to carry calls from distant local calling areas to a Point of
Interconnection designated by Level 3.

Part of Level 3’'s argument is that adopting BellSouth’s proposal would force

Level 3 to build facilities to every BellSouth local calling area. (See e.g., Gates
Direct at 13). That is absolutely inaccurate. BellSouth acknowledges that Level 3
can establish a physical Point of Interconnection with BellSouth at any technically'
feasible point, and if it chooses to have only a single such point in a LATA, that is
Level 3’'s choice. Level 3 can, however, lease facilities from BellSouth or any other
entity to collect traffic from local calling areas outside of the local calling area in
which its Point of Interconnection is found. (See Tr. Vol. 3, pp. 471-73). Nothing
in BellSouth’s proposed solution to this issue would require Level 3 to build another
{or the first) foot of cable devoted to local service in Florida beyond that required to
establish a single Point of Interconnection in the LATAs Level 3 chooses to serve.

Finally, BellSouth is not challenging Level 3’s ability to designate a single

Point of Interconnection for its originating traffic in each LATA. (See Tr. Vol. 3, p.
470). Nor is BeliSouth challenging Level 3’s ability to design its network as it sees
fit. (See Tr. Vol. 3, p. 456). BeliSouth is, however, challenging Level 3's ability to
avoid the costs that result from its own network design decisions by requiring

BellSouth and its customers to bear those costs. BellSouth, therefore, requests the

Commission to conclude that while Level 3 can have a single Point of

12



Interconnection in a LATA if it chooses, it remains responsible to pay for the
facilities necessary to carry calls originated by BellSouth customers in distant local
calling areas to that single Point of Interconnection. That is the fair and equitable
result.

ISSUE 2: Under what circumstances is Level 3 entitted to symmetrical
compensation for leased facility interconnection?

SUMMARY OF BELLSOUTH’S POSITION

*** Unless and until Level 3 files costs studies which prove that it is entitled
to asymmetrical compensation under the FCC’s rules, Level 3 should pay BellSouth
the same rate for a local channel facility as BellSouth charges Level 3 for a local
channel facility. ***

This issue addresses the rates a party to the agreement must pay if and
when it leases facilities on the other party’s network to transport traffic originated
by its own end users from the Point of Interconnection to a point on the other
party’s network. While the parties obviously disagree about certain aspects of this
issue, there are some aspects of the issue that are not in dispute. Before
discussing the parties’ disagreement, BellSouth will first address the aspects of this
issue that are not in dispute.

First, the definitions of the facilities addressed by this issue are not in
dispute. One of the attachments to the Petition Level 3 filed with the Commission

16

is a draft copy of the parties’ interconnection agreement.”” As Level 3 expiains in

Paragraph 7 of its Petition for Arbitration, Level 3 identified disputed language in

16 For ease of reference, BellSouth has attached a portion of the draft

agreement that was attached to Level 3's petition - the portion that is labeled
“Attachment 3 Network Interconnection” — as an Attachment 1 to this brief.

13



this draft interconnection agreement by either underlining or striking through such
disputed language.'” If language in the proposed agreement is in regular text,
therefore, the language is not in dispute. /d. This Attachment contains the
definitions of “local channel” facility, (see Attachment, page 4, §1.2.3), “serving
wire center,” (id. 81.2.4), and “dedicated interoffice transport” facility. (/d. at
§1.2.5). These definitions appear in regular text and, therefore, they are not in
dispute in this arbitration. (See a/so Tr. Vol. 3, p. 519-20).

Second, the manner in which BellSouth has labeled the facilities addressed
by Issue No. 2 is not in dispute. On cross examination, Level 3's network witness
carefully reviewed the network diagram which was admitted into evidence as
BellSouth’s Cross Examination Exhibit No. 5. (See Tr. Vol. 1, pp. 123-129). This
witness agreed with BellSouth’s designation of certain facilities on that diagram as
local channel facilities, {(see, e.g., Tr. Vol. 1, p. 126) and he agreed with
BellSouth’s designation of other facilities on that diagram as dedicated interoffice
transport facilities. (See, e.g., Tr. Vol. 1, p. 128)."® In fact, after reviewing the
diagram in detail, (see Tr. Vol. 1, pp. 124-129), Level 3’s Senior Director, Network
Planning and Interconnection Services testified that he saw nothing on Exhibit 5

that was mislabeled. (See Tr. Vol. 1, p. 129).

v in its Response, BellSouth admitted the allegations set forth in Paragraph 7

of Level 3's petition. See Response at §7.
8 Additionally, Level 3 witness Gates agreed with BellSouth’s description of a

dedicated interoffice transport facility as “a distance-sensitive charge . . . for
transport between two wire centers.” (See Tr. Vol. 3 at 365).

14



Finally, the parties do not dispute the fact that the facilities addressed by
this issue would be used by one party to transport traffic originated by its own end
users from the Point of Interconnection to a point on the other party’s network.
Level 3's witness, for instance, acknowledges that the type of interconnection
addressed in Issue No. 2 is “a form of transport.” (Direct Testimony of Timothy
Gates at 6). Level 3's witness also acknowledges that Issue No. 2 arises when
“Level 3 customers are originating traffic that is terminated on the Be!ISouth
network,” (Gates Direct at 8), or “when BellSouth originates traffic that terminates |
on the Level 3 network.” (/d. at 9). Moreover, Level 3 obviously is seeking
“symmetrical compensation” for these facilities which transport traffic that must be
terminated to BellSouth customers, (see Petition at p. 9), and Level 3 relies on the
FCC’'s “symmetrical compensation principles” in support of its position. {/d. at
918).

What is in dispute is the rate of compensation that applies when one party
leases the facilities described above from the other party. The FCC's reciprocal
compensation rules “apply to reciprocal compensation for transport and termination
of local telecommunications traffic between LECs and other telecommunications
carriers,” see 47 CFR §851.701(a), and they define a “reciprocal compensation
arrangement” as one in which “each of the two carriers receives compensation
from the other carrier for the transgort and termination on each carrier’'s network
facilities of local telecommunications traffic that originates on the network facilities

of the other carrier.” /d., §51.702(e). As noted above, Level 3 acknowledges that

15



the type of interconnection addressed in Issue No. 2 is a “form of transport.”
(Gates Direct at 6). These FCC's reciprocal compensation rules, therefore, govern
the resolution of Issue No. 2.

In general, these rules provide that “[r]ates for transport and termination of
local telecommunications traffic shall be symmetrical . . . .” /d., 8561.711(a).
Symmetrical rates, in turn,

are rates that [Level 3] assesses upon [BellSouth] for transport and

termination of local telecommunications traffic equal to those that

[BellSouth] assesses upon [Level 3] for the same services.
/d., 851.711(a)(1)."”® (See also Tr. Vol. 2 at p. 368)(Level 3 Witness Gates states
that under this rule, “reciprocal compensation should be symmetrical; that is, the
rates paid for terminating traffic should be based on the costs of the ILEC, and
they would be the same whether it's being terminated by BellSouth or being
terminated by Level 3.”). Thus, if BellSouth leases Level 3 network facilities that
are the subject of this issue, BellSouth must pay Level 3 the same rate for those
facilities as Level 3 would be required to pay BellSouth for the same facilities.

Level 3 acknowledges that in light of the manner in which Level 3 has
chosen to design its network, there are no dedicated interoffice transport facilities

on Level 3’'s side of the Point of Interconnection. (See, e.g., Exhibit 5; Gates

Direct at 9). Instead, there are only local channel facilities. (/d.). If BellSouth

19 As discussed in more detail below, a state Commission may establish

asymmetrical rates if a non-incumbent carrier proves that symmetrical rates do not
cover the non-incumbent’s costs. See 47 CFR §561.711(b). Level 3, however, has
made no such showing in this arbitration.

16



were to lease these local channel facilities from Level 3, the FCC’s reciprocal
compensation rules provide that BellSouth should pay Level 3 the same rates for
these local channel facilities as Level 3 would pay BellSouth for local channel
facilities. Whether the total amount of compensation paid by Level 3 equals the
total amount of compensation paid by BellSouth has no bearing on this issue
because, as Level 3's witness acknowledges, “symmetrical compensation provides
for the same rate for compensation but not necessarily for the same level [of
compensation].” (See Tr. Vol. 3 at p. 368).

Level 3, however, is not satisfied with receiving the same rates for a local
channel facility as it pays BellSouth for a local channel facility. Instead, Level 3
wants to charge BellSouth higher rates. During the hearing, Level 3's witness
testified that “generally | would agree with [the following] characterization:

What | understand the issue here to be is that when the call goes

from the Level 3 end user to the BellSouth end user, Level 3 has to

pay call transport for the red line?® that's marked local channel and

then has to, assuming its dedicated transport, has to pay call

transport for the red line marked DIT.

But when the call goes from the BellSouth end user number one to

the Level 3 end user, BellSouth only pays Level 3 an amount equal to

the red line between the [Point of Interconnection] and the Level 3

switch marked LC. And Level 3 says those two amounts are

different, and that’s unfair.

(See Tr. Vol. 2, pp. 297-98). To be more precise, Level 3 is asking this

Commission to rule that when BellSouth leases a local channel facility from Level

2 The lines and designations refer to the lines and designations that appear on

Exhibit 5. (See Tr. Vol. 2, p. 296).

17



3, BellSouth must pay Level 3 a combination of both local channel facility rates
plus dedicated interoffice transport facility rates for that local channel facility.
(See Tr. Vol. 2, pp. 301-05). (See also Tr. Vol. 2, p 257)(Level 3 witness Gates
testifies that “Level 3 should be allowed to charge BeilSouth whatever it is that
BellSouth charges Level 3 in order to have symmetrical rates.”).

As noted above, however, Level 3 agrees that the facility at issue is a local
channel facility. | Section 51.711(a)(1) of the FCC’s Rules, therefore, plainly
requires Level 3 to charge BellSouth the same rate for that local channel facility as
BellSouth would charge Level 3 for that local channel facility. Level 3's attempts
to charge BellSouth a higher — or asymmetrical - rate for these facilities, therefore,
should be rejected.

Level 3 claims that “it just requests that its costs be recovered, too, through
a symmetrical rate design so that they can recover their costs as well.” (See Tr.
Vol 2, p. 312). Level 3 also claims that “those definitions [in the agreement] don’t
help Level 3 in terms of cost recovery.” (See Tr. Vol. 2, p. 322). If Level 3
believes that the symmetrical rates BellSouth proposes to charge Level 3 for a
local channel facility are less than Level 3's cost of providing a local channel
facility, the FCC's rules afford Level 3 a remedy. These rules provide that

A state commission may establish asymmetrical rates for transport

and termination of local telecommunications traffic only if the carrier

other than the incumbent LEC . . . proves to the state commission on

the basis of a cost study using the forward-looking economic cost

based pricing methodology described in §851.505 and 51.511 that

the forward-looking costs for a network efficiently configured and
operated by the carrier other than the incumbent LEC . . . exceed the
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costs incurred by the incumbent LEC . . . and, consequently, that such
that (sic) a higher rate is justified.

47 CFR §851.711(b}{emphasis added). Thus, as Level 3's witness acknowledges, if
Level 3 believes that its costs of providing a local channel facility are greater than
BellSouth’s costs of providing a local channel facility, Level 3 may ask the
Commission for asymmetrical compensation. {See Tr. Vol. 3 at 373).

If it chooses to seek asymmetrical reciprocal compensation, however, Level
3 must file a cost study to prove its contention. Level 3, however, has filed no
such cost study in this arbitration. The Commission, therefore, should order Level 3
to pay BellSouth the same rate for a local channel facility as BeilSouth charges
Level 3 for a local channel facility.
ISSUE 3: Should each party be required to pay for the use of interconnection
trunks on the other party’s network? If so, what rates should apply?

SUMMARY OF BELLSOUTH'’S POSITION

*** The parties should be required to pay for interconnection trunks on the
other party’s network if those trunks are used to deliver traffic to a Point of
Interconnection which is outside the local calling area which the traffic originated.
The rates for interconnection established in Docket No. 990649-TP should apply.

* % *

As noted above, Level 3 acknowledges that BellSouth has agreed to deliver
BellSouth’s originating traffic to one interconnection point in each local calling area.
(See Tr. Vol. 1, p. 125). Thus when a BellSouth customer in a given local calling -
area calls a Level 3 customer in the same local calling area, BellSouth has agreed to
provide the trunks necessary to deliver that call to a Point of Interconnection

located in the same local calling area at its own expense. Level 3, therefore,
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acknowledges that when the calling party, the called party, and the Point of
Interconnection are all located within the same local calling area, there is no dispute
with regard to Issue No. 3. (See Tr. Vol. 3, pp. 332-33)..

The dispute regarding Issue No. 3, therefore, arises when a BellSouth end
user in a given local calling area calls a Level 3 end user in the same local calling
area, but the Point of Interconnection designated by Level 3 is located in a different
local calling area. In that case, BellSouth’s position is that Level 3 should pay
BellSouth for the costs it incurs in establishing the trunks that are necessary to
deliver the call from the boundary of the local calling area in which the call
originates to the Point of Interconnection in the other local calling area. (See Tr.
Vol. 3, pp 333-335). Level 3's position, on the other hand, is that BellSouth
should bear the costs of establishing these trunks.

This issue, therefore, is simply an extension of Issue No 1. In fact, Level 3's
position on Issue No. 3 is that

[IIf you have a single [Point of Interconnection] per LATA, that's what

it means. You have one interconnection point, and . . . BellSouth

brings all that traffic to that single interconnection point. |f BeliSouth

through the contract somehow forces Level 3 to build facilities out
hub-and-spoke kind of like its existing network, then it violates the
principle of a single [Point of Interconnection] by forcing Level 3 and

other new entrants, in fact, to almost duplicate the existing network

of BellSouth.

(See Tr. Vol. 3, p. 332). This position is nearly identical to Level 3’s position on

Issue No. 1. It is not surprising, therefore, that when asked whether Issue No. 3

“should go away” if the Commission decides Issue No. 1 in BellSouth’s favor, Level
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3’s witness testified that “[tlhey are certainly related issues.” (See Tr. Vol. 3, p.
336).

As explained in detail above, the Commission should rule in BellSouth’s favor
on Issue No. 1. Because Issue No. 3 is simply an extension of Level 3's position
on Issue No. 1, the Commission should also rule in BellSouth’s favor on issue No.
3. BellSouth, therefore, requests the Commission to conclude that while Level 3
can have a single Point of Interconnection in a LATA if it chooses, it remains
responsible to pay for the facilities - including trunks - necessary to carry calls
from distant local calling areas to that single Point of Interconnection.

Level 3 also has objected “to paying what it understands to be tariffed
recurring and nonrecurring charges for co-carrier trunks.” See Petition for
Arbitration at §22. BellSouth, however, has not proposed to charge Level 3
tariffed rates for trunks. Instead, BellSouth has proposed to charge Level 3 the
rates that appear in the pricing schedule for trunks, (see Tr. Vol. 3, p. 479), and
Level 3 has not objected to paying the trunk charges set forth in the pricing
schedule. Moreover, BellSouth has stated that these rates in the pricing schedule
are subject to true-up pending the Commission’s decision in the generic UNE
docket. (See Tr. Vol. 3, p. 520). Finally, although Level 3 apparently feared that

BellSouth is over-recovering the costs of such trunks by charging Level 3 for both
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trunking facilities and reciprocal compensation, BellSouth witness Cox explained

that this simply is not the case.?’

ISSUE 6:2 For purposes of the interconnection agreement between Level 3 and
BellSouth, should ISP-bound traffic be treated as local traffic for the purposes of
reciprocal compensation, or should it be otherwise compensated?

SUMMARY OF BELLSOUTH'S POSITION

*** No, but if the Commission treats such calls as local, it should require the
parties to track traffic to ISPs and retroactively make any required inter-carrier
compensation payments consistent with future FCC rulings or with the result of the
generic docket the Commission has initiated to address this subject. ***

Issue No. 6 addresses whether the parties must pay reciprocal compensation
on calls placed to enhanced service providers, including internet Service Providers
(“ISPs”). As Level 3 acknowledges, this Commission has opened a generic docket
to consider this issue. (See Tr. Vol. 3, p. 346). In the meantime, BellSouth is
tracking traffic to ISPs. (See Tr. Vol. 3, p. 491). Level 3's witness testified that
“the carriers just need to be treated the same,” (/d. at p. 349), and that “it might

make some sense” for the Commission to treat Level 3 as it has treated other

carriers in the past by ordering BellSouth to track reciprocal compensation to ISPs

2‘ On redirect, BellSouth witness Ms. Cox explained that if Level 3 purchases

dedicated interoffice transport facilities, Level 3 would not pay common transport
charges. (See Tr. Vol. 3 at p. 522). Ms. Cox concluded by stating that she could
not think of any situation in which BellSouth would double-bill Level 3 for trunks.
(/d.).
2 As explained above, the parties have settled Issues No. 4, 5, and 8. In this
brief, however, BellSouth has used the Issue Numbers that appear in proc order the

Order Establishing Procedure.
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“with the intention of paying it once the FCC rules or not paying it once the FCC
rules based on that decision . . . .” {/d. at 347).

BellSouth, of course, believes that calls to ISPs are not local calls and,
therefore, no reciprocal compensation is due for such calls. (Cox Direct at 21). If
this Commission decides that such calls are local calls, however, it should require
the parties to track traffic to ISPs and retroactively make any required inter-carrier
compensation payments consistent with future FCC rulings or with the result of the
generic docket the Commission has initiated to address this subject. (See Tr. Vol.
3, p. 491).

Additionally, the Commission should consider several aspects of Level 3's
testimony during the generic proceeding. Level 3’s witness, for instance,
acknowledged that the current rate for reciprocal compensation in Florida spreads
all of the costs associated with transporting and terminating a call over an average
call duration of 2.708 minutes. (/d. at 352). Thus when the duration of a call from
a BellSouth end user to an ISP served by Level 3 is greater than 2.708 minutes,
Level 3's actual costs of transporting and terminating that call are lower than the
amount of reciprocal compensation BellSouth would pay Level 3 for that call. (/d.
at 354). This is particularly important in light of Level 3's testimony that “ISP-
bound calls generally tend to have longer holding times than do average local
calls.” (/d. at 352), because it means the amount of reciprocal compensation Level
3 collects from BellSouth for calls to ISPs generally exceeds Level 3's costs of

transporting and terminating those calls.
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This is, of course, is problematic in light of Level 3's acknowledgement that
reciprocal compensation is a cost recovery mechanism. (/d. at 274). In fact, Level
3’s witness admits that the inter-carrier compensation mechanism recently adopted
by the Wisconsin Commission® “is one way to fix the problem” because, under
that mechanism, “you’re not going to have the problem with overrecovery or
underrecovery.” (/d. at 370). There are, of course, other methods of fixing the
problem, and the Commission should carefully consider these methods in the

generic docket.

ISSUE 7: Should BellSouth be permitted to define its obligation to pay reciprocal
compensation to Level 3 based upon the physical location of Level 3's customers?

SUMMARY OF BELLSOUTH’S POSITION

*** Regardless of the telephone number Level 3 assigns to its customer,
Level 3 is not entitled to reciprocal compensation when a BellSouth customer in
one local calling area calls a Level 3 customer in a different local calling area. ***

Reciprocal compensation obligations apply only to “local telecommunications

”

traffic,” which is defined as traffic that “originates and terminates within a local
service area established by the state commission.” See 47 CFR §51.701. If a
BellSouth customer in Jupiter calls a Level 3 customer in Miami {or New York), the
call originates in one local calling area and terminates in a different local calling

area. The call, therefore, is not a local call, and BellSouth does not owe Level 3

reciprocal compensation for the call.

B Generally, the Wisconsin Commission adopted a compensation mechanism
which recovers the costs associated with setting up a call once per call (in the first
minute) and which recovers the costs to maintain the circuit and transmit the
content of the call throughout the duration of the call. (See Tr. Vol. 3 p. 369-70).
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Level 3 seeks to aiter this result by merely assigning a telephone number
associated with the Jupiter local calling area to the same Level 3 customer that is
physically located in Miami {or in New York). Level 3 argues that when it assigns
such a number to its customer, Level 3 is entitled to reciprocal compensation when
the BellSouth customer in Jupiter dials that number to call the Level 3 customer
that is physically located in Miami (or in New York}). Regardless of the telephone
number the BellSouth customer dials, however, the call still originates in'Jupiter
and it still terminates in Miami (or in New York}). The call, therefore, still is not a'
local call, and BellSouth still is not required to pay reciprocal compensation for the
call.

When the North American Numbering Plan Administrator (NANPA) gives
Level 3 an NPA/NXX code, Level 3 must assign that NPA/NXX code to a rate
center. (See Cox Direct at p. 23). All other carriers use this assignment
information to determine whether calls originated by their customers to a number in
that NPA/NXX code are local or long distance calls. {/d.). There is no dispute that
when a BellSouth customer located in a given local calling area calls a Level 3
customer physically located in the same local calling area, BellSouth owes
reciprocal compensation to Level 3 for transporting and terminating the call. (/d. at
p. 24).

As Level 3 acknowledges, however, Level 3 can give an NXX code to
customers who are not physically located in the rate center to which the NXX code

has been assigned. (Gates Direct at p. 59). This type of arrangement is
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sometimes called a “Virtual NXX"” because “the customer assigned to the telephone
number has a ‘virtual’ presence in the associated local calling area.” (/d). This
presence, however, is just a virtual presence, not a physical one. As Level 3's

witness explained,

Virtual NXXs are often used by carriers to provide a local number to
customers in calling areas in _which the customer is not physically
located. Customers who are physically located (both the ILEC and
ALEC customers) in that area are then able to place local calls to the
virtual NXX customer without incurring toll charges.

(Gates Direct at p. 61-62)(emphasis added). Level 3 acknowledges that among the
“many customers [that] use a virtual NXX to provide a presence in another
exchange” could be “a law firm who wants a presence in another exchange . . .,
or it could be a car dealership or a chiropractor or anybody who would want a
virtual presence there.” (See Tr. Vol. 2 at p. 285).

Level 3 acknowledges that when a BellSouth customer places a call to a
Level 3 customer that has been given such a “Virtual NXX” number, BellSouth is
responsible for getting the call to the Point of Interconnection, and “Level 3 is

responsible for terminating the call.” (Gates Direct at 69) (emphasis added). Thus

when a BellSouth customer places a call to a “Virtual NXX” number, the call
originates at the physical location of the BellSouth customer, and it terminates at
the physical location of the Level 3 customer. As Level 3’s witness notes, Levei 3
uses virtual NXXs “to provide a local number to customers in calling areas in which

the customer is not physically located.” (Gates Direct at p. 61-62). Calls to
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“Virtual NXX” numbers, therefore, typically originate in one local calling area and
terminate in a different local calling area. In this proceeding, Level 3 argues that
BellSouth should be obligated to pay reciprocal combénsation for all calls to
numbers with NXX codes associated with the same local calling area, even when
such calls originate and terminate in different local cailing areas.

BellSouth’s concerns regarding Issue No. 7 are best explained at pages 23-
25 of the direct testimony of BellSouth witness Cynthia Cox. As Ms. Cox notes,
Level 3 may assign a telephone number that is associated with the Jupiter local
calling area (561-336-3000, for instance) to a Level 3 customer physically located
in Miami.?* (Cox Direct at p. 24). When a BellSouth customer in Jupiter calls this
“Virtual NXX” number to reach the Level 3 customer, “[tlhe end points of the call
are in Jupiter and Miami, and, therefore, [the calll normally would be a long
distance call. (/d.). Similarly, Level 3 may assign a telephone number that is
associated with the Jupiter local cailing area (803-336-4000, for example) to a
Level 3 customer physically located in New York. (/d.). As Ms. Cox notes,
“lulnder Level 3's proposal, BellSouth would pay reciprocal compensation on those
calls from Jupiter to Miami or from Jupiter to New York, which are clearly long

distance calls and not subject to reciprocal compensation.” (/d. at 24-25).

2 Level 3's witness acknowledged that “we have to assume that it could be

done, that you could have a virtual NXX number in another NPA.” (See Tr. Vol. 2
at 328). He also acknowledged we must assume that a virtual NXX number could
be assigned to a customer in another state. (/d.). When asked if Level 3 would
expect reciprocal compensation for calls BellSouth customers place to such
numbers, Level 3’s witness acknowledged that Level 3 “would request reciprocal
compensation for that call which is interstate in nature.” (/d. at p. 329).
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A. The FCC’s rules provide that reciprocal compensation is due only
when traffic originates and terminates within the same local calling
area

The FCC’s rules that govern this dispute are straight-forward. First, it is
clear that the FCC’'s reciprocal compensation rules “apply to reciprocal

compensation for transport and termination of local telecommunications traffic

between LECs and other telecommunications carriers.” 47 CFR 851.701(a)
(emphasis added). It is equally clear that telecommunications traffic is local, and
thus subject to reciprocal compensation, only if it originates and terminates within
the same local calling area. See id., 851.701(b){(1) (“For purposes of this subpart,

local telecommunications traffic means: (1) Telecommunications traffic between a

LEC and a telecommunications carrier other than a CMRS provider that originates

and terminates within a local service area established by the state commission . . .

.)(emphasis added).?

As Level 3’'s witness correctly notes, BellSouth simply seeks contractual
language “defining local calls as only those calls originating and terminating to
customers located physically within the same local calling area.” (Gates Direct at
p. 67). This is entirely consistent with the plain language of the FCC’s rules. This
Commission, therefore, should adopt BellSouth’s position on this issue.

B. This Commission and other state commissions have ruled that calls to

“Virtual NXX" numbers are not local calls if they originate in one local
calling area and terminate in a different local calling area.

25 The remainder of this subsection, which defines local traffic between a LEC

and a CMRS provider, is not relevant to this proceeding.
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This Commission recently addressed this “Virtual NXX” issue in an
arbitration proceeding between BellSouth and Intermedia. In that proceeding, this
Commission ruled that “[i]f Intermedia intends to assign numbers outside of the
areas with which they are traditionally associated, Intermedia must provide
information to other carriers that will enable them to properly rate calls to those
numbers.” Final Order On Arbitration, /n re: Petition of BellSouth
Telecommunications, Inc. for Section 252(b) arbitration of interconnection
agreement with Intermedia Communications, Inc., Docket No. 99-1854-TP, Ordér
No. PSC-00-1519-FOF-TP {August 22, 2000) at 43. This Commission also ordered
that “the parties shall be required to assign numbers within the areas to which they
are traditionally associated, until such time when information necessary for the
proper rating of calls to numbers assigned outside of those areas can be provided.”
/d.

This Commission’s decision in the Intermedia arbitration is consistent with
the lllinois Commerce Commission’s decision in a recent arbitration proceeding
between Level 3 Communications and Ameritech Hlinois. The lllinois Commission
concluded that if a call would not be local but for the assignment of a “Virtual
NXX" number to the called party, no reciprocal compensation is owed. Arbitration
Decision, Petition for Arbitration Pursuant to Section 252(b} of the

Telecommunications Act of 1996 to Establish an Interconnection Agreement with
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Hllinois Bell Telephone Company d/b/a Ameritech [lllinois, Docket No. 00-0332
(August 30, 2000), at 10.2 The lllinois Commission explained that:

The FCC’s regulations require reciprocal compensation only for the

transport and termination of “local telecommunications traffic,” which

is defined as traffic “that originates and terminates within a local

service area established by the state commission.” 47 C.F.R. 51.701

(a)-(b)(1). FX traffic does not originate and terminate in the same local

rate center and therefore, as a matter of law, cannot be subject to

reciprocal compensation. Whether designated as “virtual NXX,” which

Level 3 uses, or as “FX,” which [Ameritech lllinois] prefers, this
service works a fiction. It allows a caller to believe that he is making
a local call and to be billed accordingly when, in reality, such call is

traveling to a distant point that, absent this device, would make the

call a toll call. The virtual NXX or FX call is local only from the caller’s

perspective and not from any other standpoint. There is no reasonable
basis to suggest that calls under this fiction can or should be

considered local for purposes of imposing reciprocal compensation.

* * *

On the basis of the record, the agreement should make clear that if [a
Virtual] NXX or FX call would not be local but for this designation, no
reciprocal compensation attaches.

Arbitration Decision at 9-10 (emphasis added).

Other state Commissions also have considered the “Virtual NXX" issue and
have rendered decisions that are consistent with BellSouth’s position in this docket
and contrary to Level 3's position in this docket:

The Maine Public Utilities Commission found that a “Virtual NXX”

service similar to that described by Level 3 constitutes *“an

interexchange service, not a local exchange service.” Order, /n re:

Investigation into Use of Central Office Codes (NXXs) by New England

Fiber Communications, LLC d/b/a/ Brooks Fiber, Docket No. 98-758
(Me. P.U.C. June 30. 2000}, at p. 12.7

% A copy of this decision is attached as Attachment 2.

27 A copy of this order is attached as Attachment 3.
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The Texas Public Utility Commission determined that when calls to
“Virtual NXX"” numbers do not terminate within a mandatory local
calling area, they are not subject to reciprocal compensation.
Arbitration Award, /n re: The Federal Telecommunications Act of
1996, Docket No. 21982 (July 14, 2000), at [WESTLAW *8].28

The Georgia Public Service Commission ruled that an ALEC is allowed
“to assign its NPA/NXX codes in accordance with the establishment of
its local calling areas, provided that it furnish the necessary
information to BellSouth and all other telecommunications carriers so
that they may identify local and toll traffic and provide for the proper
routing and billing of calls.” Order, Petition of BellSouth
Telecommunications, Inc. for Arbitration of an [Interconnection
Agreement with Intermedia Communications, Inc. Pursuant To Section
252(b) of the Telecormmunications Act of 7996 (July 5, 2000) at
13.%2

Each of these decisions is consistent with this Commission’s ruling on the “Virtual NXX"
issue in the Intermedia arbitration.

Moreover, Level 3's implicit suggestions that its “Virtual NXX" offering is similar to
BellSouth’s FX offering do not alter the inescapable conclusion that reciprocal
compensation is not owed on calls to Virtual NXX numbers. Even assuming Level 3's
suggestion were true,*® the fact remains that when a BellSouth customer in Jupiter dials a

“Virtual NXX" telephone number to reach a Level 3 customer in Miami or in New York,

28 A copy of this award is attached as Attachment 4.

A copy of this order is attached as Attachment 5.

As BellSouth witness Cox explains, “FX service is clearly a long distance
service and the FX customer compensates the carrier through FX charges.” (Cox
Direct at p. 23) (emphasis added). Thus while BellSouth does not collect toll
charges from the subscriber who calls an FX number, BellSouth does collect these
charges from the FX subscriber. Nothing in the record suggests that Level 3
intends to collect such charges from its end users to whom it gives “Virtual NXX"
telephone numbers. When Level 3 assigns telephone numbers to a customer in a
way that allows callers to make a long distance call to that customer but not be
charged for a long distance call, Level 3 may recover its costs from the customer
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that call simply does not originate and terminate in the same local calling area. Level 3,
therefore, is not entitled to reciprocal compensation for such a call. Instead, such a call is
a toll call, and it should be treated as such.

BellSouth has collected reciprocal compensation for traffic to BellSouth’s FX
customers, (see Tr. Vol. 3 at 502),*' and there are instances when BellSouth clearly could
be entitled to collect reciprocal compensation for such calls. 3> The fact that BellSouth
has collected reciprocal compensation for such calls in the past, however, is simply moot.
As set forth in BellSouth’s Late-Filed Exhibit No. 13, BellSouth is implementing a pfécess
to ensure that no reciprocal compensation is charged for any calls to BellSouth’s FX
customers. In Phase 1 of this process, which will be completed prior to February 1, 2001,
BellSouth will load all of its existing FX numbers into the database that is currently kept

for ISPs and which is used to prevent the billing of reciprocal compensation to ALECs

whose customers call ISPs served by BellSouth. /d. This will prevent billing of reciprocal

compensation on calls to BellSouth FX numbers. /d. In Phase 2 of this process, which

who is benefiting. Level 3, however, may not try to recover those costs from
BellSouth.

i If an FX number is assigned to an ISP, however, BellSouth is not billing
reciprocal compensation for calls to that FX number. (See Tr. Vol. 3, p. 502).

32 An ALEC is allowed to designate the local calling area for calls originated by
the ALEC’s customers. Accordingly, there are situations in which BellSouth clearly
could be entitled to collect reciprocal compensation for calls placed to its FX
customers. Assume, for example, that an ALEC has designated an entire LATA as
the local calling area for calls originated by its customers. If an ALEC customer
located in that LATA calls an FX number and reaches a BellSouth FX customer
located in the same LATA, that call originates and terminates within the same local
calling area designated by the ALEC. The call, therefore, would be a local call, and
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will be completed by April 28, 2001, BellSouth will build a database of all existing
BellSouth FX numbers and will have in place programming that will immediately place
newly assigned FX numbers into the database. /d. This database will be used to prevent
billing of reciprocal compensation on calls to BellSouth FX numbers. /d.

In conclusion, the parties should not be required to pay reciprocal
compensation for calls to “Virtual NXX” numbers if the calls originate in one local
calling area and terminate in a different local calling area. Moreover, each party
should provide the other party with the information necessary to allow it to
determine whether its originated traffic is local or toll. Level 3, therefore, should
separately identify any number assigned to a Level 3 end user whose physical
location is outside the local calling area associated with the NPA/NXX assigned to
that end user so that BeliSouth will know whether to treat the call as local or long

distance for inter-carrier billing purposes.

BellSouth would be entitled to collect reciprocal compensation from the ALEC for
transporting and terminating that call to the BellSouth FX customer.
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CONCLUSION

For the reasons set forth above, BellSouth requests that the Commission adopt

BeilSouth’s position on each issue enumerated above.

Respectfully submitted this 10" day of January, 2001.

BELLSOUTH TELECOMMUNICATIONS, INC.

NANCY B./WHITE

c/o Nancy Sims

150 South Monroe Street, #400
Tallahassee, Florida 32301
(305) 347-5558
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PATRICK W. TU
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The Parties shall provide interconnection with each other’s networks for the transmission and
routing of telephone exchange service (local) and exchange access (intraLATA toll and switched
access) on the following terms:

1. Network lnterconnection

All negotiated rates, terms and conditions set forth in this Attachment pertain only to
the provision of network interconnection where Level 3 owns and provides its
switch(es).

Il Network Interconnection for call transpon ana termination will be provided by
BellSouth at any 1echnically feasible point. Requests to BellSouth for interconnection
at points other than as set forth in this Attachment may be made through the Bona
Fide Request/New Business Request process set out in General Terms and
Conditions.

1.4 " An Interconnection Point (IP) is the physical telecommunications equipment interface
that performs the interconnection function for BellSouth and Level 3. Each Party is
financially and operationally responsible for providing the network on its side of the
IP. Furthermore. the [P must be located within the LATA in which Local Traffic is
originating. The IP determines the point at which the originating Party shall pay the
terminating Party for the call transport and termination of that traffic.

1.1.1.1  Pursuant to the provisions of this Attachment. Level ‘j-mﬂm ieinati
Barteemay establish Interconnection Point(s) for the exchange delivasy of its

orginaied-local and intraLATA tol) traffic with BeliSouthio-the-otherRarty-for call
iransport and termination by the terminating Party .sxcepiiwbhenthe-Rasiss-munialiy
BFFA-IOUHHTI- IO NE Y- SFeOMRIGtion-diul-granpi-facihe-sxchangeoftocal-and
;"" 'l'. E.I"" — t." EI”‘ Iliiih siherrthe-Raziosshall-musually-agres-o-he

I.1.1.2 Level 3 Alternative 1: At such time as the calls exchanged between Level 3 and
BellSouth originating from and terminating 10 a specific tandem serving area (an access tandem

and subtending end offices) meet or exceed an OC12 level. Level 3 and BellSouth shall establish
an additional IP via any technically feasible means (including. hut not limited to, collocation) at

the access tandem serving that area.

Level 5 Altemnative 2: BellSouth may choose to establish [Ps for its originating waffic at Level 3
collocauon arrangements previously established with BellSouth or at Level 3's switching
locationts) in the LATA, or al any other negotiated point.
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1.2 Interconnection via Leased Dedicated Transport Facilities
33121 TSubject 1o Section 1 2.6, the oniginating Party may purchuse Local Channel |
facilities from the terminating Party, at the cost-based prices identified in Exhibit A to
this Attachment. from the Interconnection Peint to the originating Party's serving
wirz center. The portion of Local Channel facilities utilizad for Local Traffic shall be
determined based upon the application of the Percent Local Facility (PLF) Factor as
defined iu this Attachment. Additionally, the charges applied 10 the portion of the
Local Channel used for Local Traflic as determined by the PLF are as set forth in
Exlubit A to this Attachment. This factor shall be reported 1n addition to the switched
dedizared transpont jurisdictional tactors specified in the BellSouth intrastate and
interstate switched access tariffs.

el | 22 Additionaily. subject to Section 1.2.6. either Party may purchase. ar the cost-based [
prices identified in Exhibit A to this Attachment. Dedicated Interoffice Transport
facilities from its designated serving wire center to the other Party's first point of
switching. The portion of Dedicated Interoffice Transpor facilities utilized for Local
Traffic shall be determined based upon the application of the Percent Local Facility
(PLF) Factor as defined in this Attachment. Additionally. the charges applied to the
portion of the Dedicated Interoffice Transport used for Local Traffic as determined by
the PLF are as set forth in Exhibit A to this Attachment. This factor shall be reported
in addition to the switched dedicated transport jurisdictional factors specified in the
BellSouth intrastate and interstate switched access tarifis.

o
LP¥)

For the purposes of this Attachment, Local Channel is defined as a switch transport
facility between the Interconnection Point and the originating Party's serving wire
center.

1.2.4 For the purposes of this Attachment, Serving Wire Center is defined as the wire
center owned by one Party from which the other Party would normally obtain dial
tone for its Interconnection Point.

1.2.3 For the purposes of this Anachment, Dedicated Interoffice Transport is defined as a
swifch transport facility between a Party’s serving wire center and the first point of
switching on the other Panty’s common (shared) network.

1.2.6 Notwithstanding the foregoing definitions, to ensure that symmetrical compensation
is achieved. Level J may charge BellSouth for Local Channel and Dedicated

Interoffice Transport facilities in an amount equivalent to that which may be charged
by BellSouth to Level 3 for traffic on the same route.

1.3 Fiber Meet

Yuervion 2000 6/13/00



21-18-81 09:25

.

1.3.1

1.3.2

1.3.3

1.3.4

1.3.6

1.3.7

1.3.8

NO.@18 PQBE 832

Attachment 3
. Page 3

Fiber Meet i3 an interconnection arrangement whereby the Parties phy sically
interconnect their networks via an optical fiber interface (as opposed 10 an elecincal
interface) at which one Party's facilities. provisioning. and matntenance responsibiitiy
begins and the other Party's responsibility ends (i.e. Interconnection Point).

{f Level 3 elects 1o interconnect with BellSouth pursuant to a Fiber Meet. Level 3 and
BellSouth shall jointly engineer and operate & Synchronous Optical Network
("SONET") transmussion system by which they shall interconnect their transmission
and routing of local traffic via a Local Channel facility at either the DSO. DS). or DS3
level. The Parties shall work jointly to determine the specific transmission sysiem
However, Level 3's SONET wansmission must be compatible with BellSouth’s
equipment in the BellSouth Interconnection Wire Center. The same vendor's
equipment and software version must be used, and the Data Communications Channel
(DCCY must be turned off.

BellSouth shall. wholly at its own expense, procure. instal! and maintain the agreed
upoa SONET equipment in the BellSouth {nterconnection Wire Center ("BIWC"),

Level 3 shall. wholly at its own ¢xpense, procure, install and maintain the agreed
upon SONET equipment in the Level 3 Interconnection Wire Center (“Level 3 Wire
Center”).

The Parties shali mutually designate an IP outside the BIWC as a Fiber Meet point
and BeliSouth shall make all necessary preparations 10 receive, and to allow and
cnable Level 3 10 deliver. fiber optic facilities into the Interconnection Point with
sufficient spare length to reach the fusion splice point at the Interconnection Point.
BellSouth shall. wholly at its own expense, procure, install, and maintain the fusion
splicing point in the Interconnection Point. A Common Language Location
Identification ( “CLLI") code will be established for each Interconnection Point. The
code established must be a building type codé. All orders shall originate from the
Interconnection Point (i.e.. Interconnection Point to Level 3, Interconnection Point to
BeilSouth).

Level 3 shall deliver and maintain such strands wholly at its own expense. Upon
verbal request by Level 3, BellSouth shall allow Level 3 access 1o the Fiber Meet
entry point for maintenance purposes as promptly as possible.

The Parties shall jointly coordinate and undertake maintenance of the SONET
transmission system. Each Party shall be responsible for maintaining the components
of their own SONET transmission system.

Each Party wifl be responsible for (i) providing its own transport facilities o the Fiber
Meet, and (ii) the cost to build-out its facilities to such Fiber Meaet.

Version 2Q00 6/15/00
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Neither Panty shall charge the other for its portion of the Fiber Meet facility used
exclusively for non-transit local traffic (i.e. the Local Channel). Charges incurred for
other services including dedicated transport facilities will apply. Charges for
Swiiched and Special Access Services shall be billed in accordance with the
applicable Access Service tariff (i.c. the BellSouth Interstate or Intrastate Access
Services Tariff).

Interconnecrion Trunk Group Architectures

BellSouth and Level 5 shall establish interconnecting trunk groups and trunk group
configurations between networks including the establishment of one-way or two-way
trunks in accordance with the following provisions set forth in this Agreement. For
trunking purposes. traffic will be routed based on the digits dialed by the originating
end user and in accordance with the Local Exchange Routing Guide (LERG).

Level 3 shall establish an interconnection trunk group(s) to at least one BellSouth
access tandem within the LATA for the delivery of Level 3's originated local and
intralL ATA toll traffic and for the receipt and delivery of Transit Traffic. To the
extent Level 3 desires to terminate local and intraLATA toll traffic to BellSouth and
Transit Traffic to third parties subtending other BeliSouth access tandems within the
LATA. other than the one Level 3 has established interconnection trunk groups to.
Level 3 shall order Mulitple Tandem Access, as described in this Attachment. 1o such
other BellSouth access tandems or order interconnection trunk groups 1o such other
BellSouth access tandems.

Notwithstanding the forgoing. Level 3 shall establish an interconnection trunk
group(s) to all BellSouth access and local tandems in the LATA where Level 3 has
homed (i.¢. assigned) its NPANXXs. Level 3 shall home its NPA/NXXs on the
BellSouth tandems that serve the Exchange Rate Center Areas to which the
NPA/NXXs are assigned. The specified association between BellSouth tandems and
Exchange Rate Centers is defined in the national Local Exchange Routing Guide
(LERG). Level 3 shall enter its NPA/NXX access and/or local tandem homing
arrangement into the LERG.

Switched Access traffic will be delivered to and by Interexchange Carriers (IXCs)
based on Level 3's NXX Access Tandem homing arrangement as specified by Level 3
in the Local Exchange Routing Guide (LERG).

Any Level 3 interconnection request that deviates from the interconnection trunk

group architectures as described in this Agreement -that affects traffic delivered to |

Level 3 from a BellSouth switch that requires special BeliSouth switch translations
and other network modifications will require Level 3 to submit a Bona Fide
Request/New Business Request via the Bona Fide Request/New Business Request
Process set forth in General Terms and Conditions.

o) boul . I . sted-withs . .
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sflactive-dateoithic-agessment_No charges shall apply for the provisic;n of
interconnection trunk groups for the exchange of local and inral ATA Tratfic with
the other Panty.

B ; I btk Daries Jocaland daab AT A Yol walhe

calyaxcluding-irunli-groups-that-carmToansis Traffic-he-Rartiss-shall-be

andfacilities-at-30%-olshe-applicabls-sontrastual.-ostantiraiss-fonihe-sonicis
provided-by-savh-Rasty—Level 3 shall be responsible for ordering and paying for any
two-way trunks carrying Transit Traffic.

All trunk groups will be provisioned as Signaling System 7 (SS7) capable where
technically feasible. 1f SS7 is not technically feasible multi-frequency (MF) protacol
signaling shall be used.

in cases where Level 3 is also an 1XC, the [XC's Feature Group D (FG D) trunk
group(s) must remain separate from the local intsrconnection trunk group(s).

Unless in response (o a blocking situation or for a project, when either Party orders
interconnection trunk group augmentations, a Firm Order Confirmation (FOC) shall
be returned to the ordering Party within four (4) business days from receipt of'a +alid
ervor free ASR.  The party receiving en ASR will review cach ASR for all errors !
within two (2) business days of receipt. If an ASR containg an ervor, the Parnty
receiving the ASR will notify the ordering Party of all errors within two () business
days of receipt. A project is defined as a new trunk group or the request of 96 or
more trunks on a single or multiple trunk group(s) in & given local calling area.
Blocking situations and projects shall be managed through the BeltSouth
Interconnection Trunking Project Management group and Level 3's equivalent
trunking group.

intervals. For augmentation orders of up to ninety-six (96) trunks in a given local

calling area. BellSouth will tum up trunks within fifteen (15) business days of receipt
of the ASR (or receipt of the FOC where BellSouth places the order). For new trunk
group orders or sugmentation orders of 96 wrunks or greater. BellSouth will tum up
those trunks within twenty-two (22) business days of receipt of the ASR (or receipt of
the FOC where BellSouth places the order). In the case of blocking situations. each
Party will tum up interconnection trunks to relieve blocking within five (5) business
days of receipt of the ASR or FOC. as applicable.

Interconoection Trunk Groups for Exchange of Locsl, IntraLATA Toll and
Transit Traffic

Verzion 2Q00° 6/) 5/00
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If the Parties’ originated local and/or intraLATA tolt traffic is utilizing the same two-
way trunk group. the Parties shall mutually agree 10 use this type of two-way
interconnection trunk group with the quantity of trunks being mutually determined
and the provisioning being jointly coardinated. Furthermore, the Interconnection
Point(s) for iwo-way interconnection trunk groups transporting both Paches local
and’or intraLATA toll shail he mutually agreed upon. Level Y shall order such two-
way trunks via the Access Service Request (ASR} process in place for Local
Interconnection upon detenmnination by the Paities. in a jotnt planning meeting. that
such trunk groups shall be utilized. BellSouth will use the Trunk Group Service
Request (TGSR) to request changes in trunking. Both Parties reserve the night to
issue ASRs, if so required. in the normal course of business. Furthermore. the Porties
shall jointly review such trunk performance and forecasts on a periodic basis. The
Parties uge of two-way interconnection trunk groups for the transport of local and/or
intraL ATA toll traffic between the Parties does not preclude either Party from
establishing additional one-way interconnection trunks for the delivery of its
origineted local and/or intralL ATA toll trafTic to the other Party.

BellSouth Access Tandem Interconnection Architectures

BellSouth Access Tandem Interconnection provides intratandem access 1o subiending
end offices. BellSouth Multiple Tandem Access (MTA), described later in this
Agreement, may be ordered using any of the following access tandem architectures.

Basic Architecture

In this architecture. Level 3's oniginating Loca) and IntraLATA Toll and
originating and terminating Transit Traffic is ransported on a single rwo-way
trunk group between Level 3 and BellSouth access tandem(s) within a LATA.
This group carries intratandem Transit Traffic between Level 3 and Independent
Companies, Interexchange Carriers. other CLECs and other network providers
with which Level 3 desires interconnection and has the proper contractual
arrangements as may be required with the third party. This group also carries
Level 3 ariginated intertandem tratlic transiting a single BellSouth access tandem
destined 1o third party tandems such as an Independent Company tandem or other
CLEC wndem. BellSouth originated Local and IntraLATA Toll traffic is
transported on a single one-way trunk group terminating to Level 3. Other trunk
groups for operator services, directory assistance, emergency services and
intercept may be established if required. The LERG should be referenced for
current routing and tandem serving arrangements. The Basic Architecture is
illustrated in Exhibit B.

Oue-Way Trunk Group Architecture
In this architecture, the Parties interconnect using two one-way trunk groups. One

one-way trunk group carries Level 3-onginated local and intaLATA toll traffic
destined for BellSouth end-users. The other one-way trunk group carmies

Version 2Q00: 6/15/00
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BellSouth-originated local and intralL ATA toil traffic destined for Level 3 end-
users. A third two-way trunk group is established for Level 3's onginating and
terminating Transit Traffic. This group carries intratandem Transit Traffie
between Level 3 and Independent Companies. Interexchange Carriers. other
CLECs and other network providers with which Level 3 desires interconnection
and has the proper contractual arrangements as may be required with the third
partv. This group also cames Level 3 onginated intertandem traffic transiting a
single BellSouth access tandem destined to third party andems such as an
Independent Company tandem or other CLEC uandem. Other trunk groups for
operator services, directory assistance. emergency services and intercept may be
established if required. The LERG should be referenced for current routing and
tandem serving arrangements. The One-Way Trunk Group Architecture is
illustrated in Exhibit C.

Two-Way Trunk Group Architecture

The Two-Way Trunk Group Architeciure establishes one two-way frunk group to
carry local and intraLATA toll traftic between Level 3 and BellSouth. [n addition,
a two-way Iransit trunk group must be established for Level 3°s originating and
ierminating Transit Traffic. This group carries intratandem Transit Traffic
between Level 3 and Independent Companies, Interexchangs Carriers, other
CLECs and other network providers with which Level 3 desires interconnestion
and has the proper contractual arrangements as may be required with the third
party. This group also carries Level 3 originated intertandem traffic transiting a
single BeliSouth access tandem destined 1o third party tandems such as an
Independent Company tandem or other CLEC tandem. Other trunk groups for
opersior services, direclory assistance, emergency services and intercept may be
established if required. The LERG should be referenced for current routing and
tandem serving arrangements. The Two-Way Trunk Group Architecture is
ilusirated in Exhibit D.

Supergroup Architecture

In the Supergroup Architecture, the Parties {.ocal and IntralL ATA Toll and Level
3's Transit Traffic are exchanged on o single two-way trunk group between Level
3 and BeliSouth. This group carries intratandem Transit Traffic between Level 3
and Independent Companies. Interexchange Carriers, other CLECs and other
network providers with which Level 3 desires intercoanection and has the proper
contractual arrangements as may be required with the third party. This group also
carries Level 3 originated intertandem (raffic transiting a single BellSouth access
tandem destined to third party tandems such as an Independent Company tandem
or other CLEC tandem. Other trunk uroups for operator services, directory
assistance. emergency services and intercept may be established if required. The
LERG should be referenced for current routing and tandem scrving arrangements.
The Supergroup Architecture is illustrated in Exhibit E.

Vversion 2Q00° 6/13/00
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2.11.3 Muitiple Tandem Access Service

2.11.3.1BeliSouth Multiple Tsndem Access (MTA) provides for LATA wide BellSouth
transport and termination of Level 3-originated intral ATAtoll and local traffic. that 1s
transported by BellSouth, by establishing an interconnection trunk group(s) at a
BellSouth access tandem with routing through multiple BellSouth access tandems as
required. However, Level 3 inust still establish an interconnection trunk group(s) at all
BeliSouth access tandems where Level 3 NXXs are “homed™. [f Levei 3 does not have
NXXs homed at a BellSouth access tandem within a LATA and elects not 10 establish an
interconnection trunk group(s) at such BellSouth access tandem, Level 3 can order MTA
in each BellSouth access tandem within the LATA where it does have an interconnection
runk groupts) and BellSouth will terminate raffic w end-users served through those
BellSouth access tandems where Level 3 does nol have an interconnection trunk
group(s). MTA shail be provisioned in accordance with BeliSouth’s Ordering
Guidelines.

21132 MTA does not include switched access traftic that transits the BellSouth network
10 an Interexchange Carrier (IXC). Switched Access traffic will be delivered to and by
IXCs based on Level 3's NXX Access Tandem homing arvangement as specified by
Level 3 in the national Local Exchange Routing Guide (LERG).

21153 For Level 3-originated local and intraLATA toll traffic that BellSouth transports
but is destined for termination by a third Party network (Transit Traffic).
BeliSouth MTA is required if muitiple BellSouth access tandems are necessary 10
deliver the call to the third Party network.

2.11.34 When Level 3 purchases MTA, the Parties agree thal compensation for the
BellSouth transport and/or termination of Level 3's local and intral ATA toll
waffic will be billed on a statewide basis at the applicable rates specified in
Exhibit A to this Attachment for local traffic and st the BellSouth intrastate
switched access tariff rates for intraLATA 10! traffic (in the case of intraLATA
toll transit teaffic).

31135 To the extent Level 3 does not purchase MTA in a calling area that has multiple
access tandems serving the calling area as defined by BellSouth, Level 3 must
establish an interconnection trunk group(s) to every access tandem in the calling
area in order 10 serve the entire calling area. To the extent Level 3 does not
purchase MTA and provides intraLATA toll service to its customers, it may be
necessary for it to establish an interconnection trunk group(s) to additional
BellSouth access tandems that serve end offices outside the local calling area. To
the extent Level 3 routes its traffic in such a way that utilizes BellSouth's MTA
service without properly ordering MTA service, Level 3 agrees to pay BellSouth
the associated transport and termination charges.

2.11.4 Locsl Tandem Interconnection

Vernioa 2000 &1 5/00
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l.ocal Tandem Interconnection arrangement allows Level 3 to establish an
interconnection trunk group(s) at BeliSouth local tandems for: (11 the delivery of
Level 3-originated local traffic transported and terminated by BellSouth 10
BellSouth end offices within the local calling areu as defined in RellSouth’s
General Subscriber Services Tariff (GSST). section A3 served by those BellSouth
local tandems. and (2) for local Transit Traffic transported by BellSouth for third
pany network providers who have also established an interconnection trunk
yroup(s) at those BellSouth local tandems.

When a specified local calling area is served by more than one BellSouth local

tandem, Level 3 must designate a “home” local Landem for each ol its assigned

NPA/NXXs and establish trunk connections to such local tandems. Additionally.

Level 3 may choose to establish an interconnection trunk group(s) i the

BetlSouth local tandems where it has no codes homing but is not required to do

so. Level 3 may deliver local traffic to a “home™ BellSouth loca) tandem that is

destined for other BellSouth or third party network provider cnd offices '
subtending other BellSouth focsl tandems in the same local calling arca where
Level 3 does not choose to establish an interconnection trunk group(s). Itis Level
3's responsibility to enter its own NPA/NXX local tandem homing arrangements
into the Local Exchange Routing Guide (LERG) either directly or via a vendor in
order for other third party network providers to determine appropriate traffic
routing 1o Level 3°s codes. Likewise, Level 3 shall obtain its routing information
from the LERG.

Notwithstanding establishing an interconnection trunk group(s) to BellSouth's
local tandems. Level 3 must also establish an interconnection trunk group(s) to
BellSouth access tandems within the LATA on which Level 3 has NPA/NXX
homed foc the delivery of Interexchange Casrier Switched Access (SWA) and toll
traffic. and traffic to Type 2A CMRS connections located at the access tandems.
Bel!South shall not switch SWA traffic through more than one BeliSouth access
tandem. SWA, Type 2A CMRS or toll traffic routed 10 the local tandem in error
will not be backhauled to the BellSouth access tandem for completion. (Type 2A
CMRS interconnection is defined in BellSouth’s A35 General Subscnber Services
Tanff.

BellSouth's provisioning of local tandem interconnection assumes that Level 3
has local interconnection agreements, where they may be required. with the other
third party network providers subtending those local tandems as required by the
Act.

2.11.5 Direct End Office-to-End Office Interconnection

2.11.5.

Direct End Office-to-End Office one-way or two-way interconnection trunk
groups allow for the delivery of a Party’s originating local or intrul ATA toll
wraffic to the termingting Party on a direct end office-10-end office basis.

Version 2Q00 A 1% i
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2.11.5.2 The Parties shall utilize direct end office-to-end office trunk groups under the
following conditions:

2.11.5.2.1 Tandem Exhaust - |I'a tandem through which the Parties are interconnected is unable
to. or is forecasted (0 be unable 10 support additional traffic loads tor any period of
time. the Parties will mutually agree on an end oftice trunking plan that will alleviate
the 1sndem capacity shortage and ensure completion of traffic between Level 3 and
BellSouth’s subscnbers. -

139

.11.5.2.2 Traffic Volume ~To the extent cither Party has the capability (o measure the amount
of tzatfic between a Level 3 switching center and a BellSouth end office. either Party
shall install and retain direct end office trunking sufficient to handie actual ¢r
reasonably forecasted tratfic volumes, whichever is greater. hetween a Level 3
switching center and a BellSouth end office where the traific exceeds or is forecasted
1o exceed a single NS1 6 local traffic during the time consistent busy hour (as
measured utilizing the day-t0-day variation and peakedness) per month over a period
of three (3) consecutive months. Fither Party will install additional capacity between
such points when overflow traffic between Level 3's switching center and
BeliSouth’s end office exceeds or is forecasted to exceed a single DS1 of local traffic
during the time consistent busy hour (measured utilizing the day-to-day variation and
peakedness) per month. In the case of one way trunking, additional trunking shall
only be required by the Party whose trunking has achieved the preceding usage
threshold.

211323 Mutual Agreement - The Parties may instal! direet end office trunking upon
mutual agreement in the absence of conditions (1) or (2) above and agreement
will not unreasonably be withheld.

2.11.6 Transit Traffic Trunk Group

2.11.6.1 Transit Traffic trunks can either be two-way trunks or two one-way trunks ordered
by Level 3 to deliver and receive local and intralL ATA toll Transit Traffic from
third parties, such as Independent Companies and other CLECS. via BellSouth
access tandems (or BellSouth local tandems for local traffic). and Switched
Access traffic to and from Interexchange Carriers via BeliSouth access tandems
pursuant to the Transit Traffic section of this Attachment. Establishing Transit
TrafTic trunks at BellSouth access and local tandems provides intratandem access
to the third parties also interconnected ot those tandems.

2.11.6.2 Toll Free Traffic

2.11.6.2.1 If Level 3 chooses BellSouth to handle Toll Free database queries from its

switches. all Level 3 originating Toll Free traffic will be routed over the Transit
Traffic Trunk Group.
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All originating Toll Free Service (Toll Free) calls for which Level 3 requests that
BellSouth perform the Service Switching Point (“*SSP™) function (i.¢.. perform the
database query) shail be delivered using GR-394 format over the Transit Traftic
Trunk Group. Carrier Code 0110 and Circuit Code (o be determined for each
LATA) shall be used for all such calis.

Level 3 may handle is own Toll Free database queries from its switch, 1 so,
Level 3 will determine the nature (local'intzal. AT A interLATA) of the To!! Free
call based an the response [som the database. If the query determines that the call
is u BellSouth lccal or intral, AT A Toll Free number, Level 3 will route the post-
query local or ImiraLATA converted ten-digit lucal number to BallSouth over the
local or intraLATA trunk group. If the query determines that the call is a third
party (ICO or other CLEC) local or intralLATA Toll Free number, Level I will
route the post-query local or intraLATA converted ten-digit local number to
BellSouth over the Transit Traffic Trunk Group. In such case, Level 3 is to
provide a Toll Free billing record when appropriate. If the query reveals the call is
an interLATA Tolt Free number. Level 3 will route the post-query interLATA call
(Toll Free number) directly Irom its switch for cariers interconnected with its
network or over the Transit Traffic Trunk Group to carriers not directly connected
to its network but are connected to BellSouth’s access tandem. Calls will be
routed to BellSouth over the local/intraLATA and Transit Traffic Trunk Groups
within the LATA in which the calls originate.

All post-query Toll Free Service (Toll Free) calls for which Level 3 performs the
SSP function, if delivered to BeliSouth, shall be delivered using GR-394 format
for calls destined to {XCs. and GR-317 format for calls destined to end offices
that directly subtend the BellSouth access tandem.

Network Design And Management For Interconnection

Network Management and Changes. Both Parties will work cooperatively with each
other 10 instal] and maintain the most effective and reliable interconnected
telecommunications networks. including but not limited to, the exchange of toll-free
maintenance contact numbers and escalation procedures. Both Parties agree to
provide public notice of changes in the information necessary for the transmission and
routing of services using its local exchange facilities or networks. as well as of any
other changes that would affect the interoperability of those facilities and networks.
Notice of such changes shail be provided in accordance with FCC or Commission
rules or industry standards. as applicable. For changes which impact service to end
users, BellSouth will work cooperatively with Level 3 1o address such changes.

Inierconnection Technical Standards. The interconnection of all networks will be
based upon accepted industry/national guidelines for transmission standards and
irafTic blocking criteria. Interconnecting facilitics shall conform, at 8 minimum, to
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the telecommunications industry standard of DS-1 pursuant 10 Bellcore Standard No
TR-NWT-00499. Signal transfer point, Signaling System 7 (“*SS7") conaectivity is
required at each interconnection point. BellSouth will provide out-of-band signaling
using Common Channel Signaling Access Capability where technically and
economically feasible, in accordance with the technical specifications set forth in the
RellSouth Guidelines to Technical Publication. TR-TSV-000905. Facilities of each
Party chall provide the necessary on-hook, off-huok answer and disconnect
supervision and shall hand oft calling number [D (Calling Party Number) when

technically feasible.

Quality of Interconnection. The local interconnection for the transmission and
routing of telephone exchange service and axchange access that each Party provides
to each other wili be at least equal 1n quality to what it provides to itself and any
subsidiary or affiliate, where technically feasible, or to any other Party to which each
Party provides local interconnection.

Network Management Controls. Both Parties will work cooperatively with each
other to apply sound aetwork management principles by invoking appropriate
network management controls (¢.g.. call gapping) to alieviate or prevent network
congestion.

Common Channel Signaling. ~ Both Parties will provide LEC-t0-LEC Common
Channel Signaling ("CCS™) w each other, where available. in conjunction with all
wraffic in order to enable full interoperability of CLASS features and functions except
for call return. All CCS signaling parameters will be provided, including automatic
number identification ("ANI"). originating line information (“OLI") calling company
category, charge number. etc. All privacy indicators will be honored, and each Panty
will cooperate with each other on the exchange of Transactional Capabilities
Application Part (“TCAP") messages to facilitate full interoperability of CCS-based

. features between the respective neiworks. Neither Party shall alter the CCS

1.4

parameters, or be a pany 10 alicring such parameters, or knowingly pass CCS
parameters that have been alicred in order to circumvent appropriate interconnection
charges.

Signaling Call Information. BellSouth and Level 3 will send and receive 10 digits for
local traffic. Additionally. BellSouth and Level 3 will exchange the proper call
information, i.e. originated call company number snd destination call company
number, CIC, and OZZ. including all proper translations for routing between
networks and any information necessary for billing.

Non-binding Forecasting for Trunk Provisioning

Within six (6) months afier execution of this agreement, and each quarter thereafier.
Level 3 shall provide an inierconnection trunk group forecast for each LATA that it
shall provide service within BellSouth's region. Upon receipt of Level 3's forecast.
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the Parties shall schedule and participate in & joint planning meeting to develop 2 joint
interconnection trunk group forecast. Each forecast provided under this Section shall
he deemed “Confidential Information” under the General Terms and Conditions -
Pan A of this Agreement. .

Al & minimum. the forecast shall include the projected quantity of Trangit Trunks.
Level 3-to-BellSouth one-way trunks ("Level 3 Trunks™), BellSouth-to-Leve| 3 one-
way trunks (“Reciprocal Trunks ) and/or two-way interconnection trunks. if the
Parties have agreed to interconnect using two-way trunking to transport the Parties’
local and intraLATA toll. The quantities shal! be projected for & minimum of six
months in advance and shall include the current year plus next two years total
forecasted quantities. Considering Level 3's provided forecast, the Parties shali
mutually develop Reciprocal Trunk and/or two-way interconnection trunk forecast
quantities for the time periods listed and to be included within the initial forecast.

Additionally ai} forecasts shall include, at a minimum. Access Carrier Terminal
Location (“ACTL™), trunk group type (local/intraLATA toll, Transit, Operator
Services, 911, etc.), A location/Z. location (CLLI codes for Level 3 location and
BellSouth location where the trunks shall terminate). interface type (e.g.. DS1),
Direction of Signaling, Trunk Group Number. if known, (commonly referred to as
the 2-6 code) and forecasted trunks in service each year (cumulative).

At Leve) 3's specific written or electronic mail request to provide the information
identified in this section, BellSouth shall provide Level 3 written confirmation that it
has received Level 3's forecasts and included such information in its own network
planning. As part of this confirmation. BellSouth shall also provide Level 3 with a
description of major network projects anticipated within the following six (6) months
that could sffect its ability to respond to Level 3's forecasts. Major network projects
include trunking or network rearrangements. anticipated tandem exhaust, anticipated
end office exhaust, or other activities that are reflected by a significant increase or
decrease in trunking demand over that six (6) month period. BellSouth will also
provide, as part of this confirmation. notice of any network expansions, software and
hardware upgrades, and other network changes that are likely to preclude BellSouth
from completing trunk orders submitted by Level 3 during that six (6) month period.

Each Party shall exercise its best efforts to provide the quantity of interconnection
trunks mutually forecasted. However. the provision of the forecasted quantity of
interconnection trunks is subject to trunk terminations and facility capacity existing at
the time the trunk order is submitted. Furthermore, the receipt and deveiopment of
trunk forecasts does not imply any liability for failure to perform if capacity (trunk
erminations or facilities) is not available for use at the forecasted time.

The submitting and development of interconnection trunk forecasts shall not replace
the ordering process in place for local interconnection trunks.
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373 Once initial interconnection trunk forecasts have been developed, Level 3 shall
continue to provide 1nterconnection trunk forecasts on a quarterly basis or at
otherwise mutually agreeable intervals. Leve! 3 shull use its best efforts to make the
forecasts as accurate as possible based on reasonable engineering critena.
Interconnection trunk forecasts shall be updated and provided to BellSouth on an as
needed basis, but no less frequently than quarterly and no more frequently than
monthly. Upon receipt of Level 3's forecast. including forecast updates. the Parties
shall confer to mutually develop BellScuth Reciprozal Trunk and/or two-way
interconnection trunk forecasted quantities for the listed time periods within such
subsequent forecasts.

18 Trunk Utilization

3.8.1  During the first month of cach calendar quarter. Level 5 shall provide a forecast pursuant
to Section 3.7 which sets forth in good faith Level 3's trunking requirements for the
quarter following the quarter during which the forecast is provided. Each forecast will set
forth with specificity, in accordance with the requirements of Section 3.7.1.2, the forecast
tor each LATA within BellSouth's ternitory within which Level 3 provides service, or
plans to provide service. Subject to Section 3.7.2, where such forecasts are provided as
specified in this Section. BellSouth shall use its best efforts to order, or to provide based
upon Level 3's orders, the designated number of trunks at locations identified by Level 3
within the time frames specified by Level 3. Nothing in this Section shall be construed as
a guarantee on the part of BellSouth that trunks will be made available pursuant to Level
3’s forecasts.

e
oo
te

BeliSouth and Level 3 shall monitor traffic on each interconnection trunk group that is
installed pursuant to the initial interconnection trunk requirements and subsequent
quarterly forecasts. At any time after the end of a calendar quarter, based on a review of
the capacity utilization during such quarter for instalicd Reciprocal Trunk groups and/or
two-way interconnection trunk groups, subject to the provisions of this Section 1.8, after
fifteen (15) business days advance written notice to Level 3. BeliSouth may disconnect
any Underutilized Reciprocal Trunk(s) and/or request Level 3 1o disconnect any
Underutilized two-way interconnection trunk(s) if BeliSouth has determined that the
trunk group is not being utilized at eighty-five percent (85%) during the time consistent
busy hour utilization level over a three (3) month penod (utilizing the day-to-day
variation and peakedness), provided that the Parties have not otherwise agreed.
Underutilized trunks are defined as the trunks not being utilized as a result of a time
consistent busy hour utilization of less than 85% (using the day-to-day variation and
peakedness on the given trunk group).

3.8.3  To the extent that BeliSouth has not ordered or provided. as applicable, trunks in the
amount specified by Level 3 in each quarterly forecast within the time frame specified in
that forecast within a given LATA, the utilization requirements set forth in Section J.8.2
for determining whether a trunk group is Underutilized shall not apply to trunks ordered
or provided pursuant to that quarterly forecast until such 1ime as all trunks (or equivalent
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capacity al the tandem subtended by the end office in which the shortfail in trunks has
occurred) are ordersd or provided by BellSouth, as applicable. pursuant to that quaner’s
Level 3 forecast. If. however. BellSouth’s failure to order or provide. as applicabie, the
forecasted amount of trunks in a LATA in a given quarter is caused by Level 3's inability
to accept such trunks. Level 3 shall be held 1o the wtilization requirements set forth in
Section 3.8.2 for the trunk groups in that LATA ordered or provided pursuant 1o that
quarerly focecast. In the event that BellSouth fails to order or provide. as applicable.
trunks in the amount specified by Level 3 in its quarterly forecast within the ume frames
specified in that forecast within a given LATA., and Level 3 is alse unable to accept the
trunks specified in its quarterly forecast during that quarter. the utilization requirements
set foril: in Section 3.8.2 for determining whether a trunk group is Underutilized shall nct
apply 10 trurk groups in that LATA ordered or provided pursuant 1o that quarterly
forecast until such time as 2l tunks (or equivalent ¢apacity at the tandem subtanded by
the end office in which the shortfall in trunks has occurred) are ordered or provided by
BellSouth. as applicable, pursuant to that quarter's Level 3 forecas:.

Each quaner’s forecasted amount of trunks shall be measured independently for purposes
of identifying Underutilized trunks pursuant to Section 3.8.2. Level 3's ability to forecast
and obtain trunks in each quarter shall be independent of any utilization requirements
applicd to trunks ordered or provided during prior quarters or trunks ordered or provided
additional 1o the quarterly forecasted amounts. To the extent that Level 3 asks BellSouth
o order or provide additional trunks (other than those specified in each quarter’s forecasts
as provided by Level 3), BellSouth shall measure such additional trunks independently of
any quarterly forecasts to determine whether such additional trunks are Underutilized
pursuant to the terms of Section 3.8.2. The provisions of Section 3.8.3 shall not apply to
such additional trunks that are not specified in the Level 3 quarterly forecast.

Within ten (10) business days following the disconnection notice prescribed in Section
3.8.2 above. Level 3 may request that BellSouth not disconnect or not request
disconnection for some or all of the Underutilized Trunks. in which event BeliSouth shall
keep the trunks in service and may invoice Leve! 3 for. and Level 3 shall pay, atl
applicable recurring and nonrecurring trunk and facility unbundled network element
charges for the Underutilized Trunks. The charges shall be applied from the date of the
disconnection notice and continue until such trunks are disconnected, or to the extent
Level 3 requests that such trunks remain in service. until the wrunk group reaches an
eighty-five percent (85%) time-consistent bugy hour utilization level (using the day-to-
day variation and peskedness on the given trunk group). In addition, Levei 3 shal!
reimburse BellSouth for any nonrecurring and/or recurring charges BellSouth may have
paid to Level 3 for the Underutilized Trunks and for any trunk installation expense
BellSouth incurred. This expense shall equal the nonrecurring installation charge for
trunks in Exhibit A. Furthermore, the Level 3 forecasis for each subsequent forecast
period shall be automatically reduced by the number of Reciprocal Trunks and/or two-
way interconnection trunks that have been determined 10 be subject to disconnection
pursuant to the foregoing procedures.
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Local Dialing Parity

BellSouth and Leve!l 3 shall provide local and toll dialing parity to each other with no
unreasonable dialing delays. Dialing panty shall be provided for all onginating
telecommunications services thai require dialing to route a call. BellSouth and Level
3 shall permit similarly situated telephone exchange service end users to dial the sane
number of digits to make a lacal telephone call notwithstanding the identity o' the end
user’s or the called panty’s telecommunications service provider.

Interconnection Compensation

Compensation for Call Transportation and Termination for Local Traffic

For reciprocul compensation between the Parties pursuant to this Attachment. Local
Traffic is defined as any telephone call that originates in one exchange and terminates
in either the same exchange, or other local calling area associated with the onginating
exchange as defined and specified in Section A3 of BellSouth’s General Subscriber
Service Tariff. Nothing in this Agreement shall be construed to limit either Pany’s
ability to designate the arcas within which the Party’s customers may make calls
which that Party rates as “local™ in its customer tariffs.

W‘Wllxml MMWHNI.. . i dicaciad
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traffic under this Agreement shall include calls origirmting from or terminating 1o an
enhanced sen ice provider, including an Intemet service provider.

Local Traffic does not include, and the Parties shall not bill or pay reciprocal
compensation for, calls where a Party willfully sets up a call, or colludes with a third
party 1o set up a call. 10 the other Party's network for the primary purpose of receiving
reciprocal compensation, and not for the purpose of providing a telecommunications
service 10 an End User in good faith.

The Panties shall provide for the mutual and reciprocal recovery of the costs for the
elemental functions performed in transporting and terminating local traffic on each
other's network. The Parties agree that charges for transport and termination of calls
on their respeclive networks are as set forth in Exhibit A to this Attachment.

For the purposes of this Atachment, Common (Shared) Transport is defined as the
transpont of the originating Party's iraffic by the terminating Party over the
terminating Pany's common (shared) facilities between the terminating Party’s
tandem switch and end office switch and/or between the terminating Party's 1andem
switches.

Version 2Q00- 6/13/00
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5.1.4. For the purposes of this Arachment. Tandem Switching is defined as the function
that establishes a communications path between two switching offices through a third
switching office (the Tandem switch). For purposes of Interconnection
Compensation. Level 3's switch shall be considered a Tandem Switch it the Purties
agree that Level 3's switch meets the critenia as set forth in the FCC's rules To the
extent the parties do not agree upon this determination, either Party may seek dispute
resolution pursuant 10 the provisions of this Agreemeat.

3.1.5. For the purposes of this Attachment, End Office Switching is defined as the function
that establishes a communications path between the trunk side and line side of the
End Office switch.

5.1.6. If Level 3 utilizes o switch outside the LATA and BeliSouth chooses to purchase
dedicated or common (shared) transport from Level 3 for transport and termination of
BellSouth originated traffic. BellSouth will pay Level 3 no more than the airline miles
between the V & H coordinates of the Interconnestion Point within the LATA where
Level 3 receives the BellSouth-originated traffic and the V & H coordinates of the
BellSouth Fxchange Rate Center Area that the Level 3 terminating NPA/NXX 15
associated 1n the same LATA. For these situations, BellSouth will compensaie Level
3 at either dedicated or common (shared) transport rates specified in Exhibit A and
biased upon the functions provided by Level 3 as defined in this Attachment.

5.1.7.  Neither Party shall represent Switched Access Traffic as Local Traffic for purposes of
peyment of reciprocal compensation.

Version 2Q00: 6/15/00
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5.2 Percent Local Use. Each Pany shall report 10 the other a Percent Local Usage
(“PLU™. The application of the PLU will determine the amount of local minutes to
be billed to the other Party. For purposes of developing the PLU, each Party shall
consider every local call and every long distance call. excluding Transit Traffic. Each
Party shall update its PLU on the first ot January, April. July and October of the year
and shall send it to the other Party to be received no later than 30 calendar davs after
the first of each such month based on local usage for the past three months endiny the
last day of December. March. June and September. respectively. Requirements
associated with PLU calculation and reporting shall be as set forth in BellSouth’s
Percent Local Use Reporting Guidebook. as it is amended from time to time.
Notwithstanding the foregoing. where the terminating Party has message recording
technology that identifies the jurisdiction of traffic terminated as defined in this
Agreement, such information. in licu of the PLU factor, shall at the terminating
Party’s option be utilized to determine the appropriate local usage compensation (o be
paid. ‘

5.3 Perceat Local Facility. Each Pacty shall report 10 the other a Percent Local Facility
(“PLF"). The application of the PLF will determine the portion of switched dedicated
iransport to be billed per the local junisdiction rates. The PLF shall be appiied to
multiplexing, local channel and interofTice channel switched dedicated transpont
utilized in the provision of local interconnection trunks. Each Party shall updaie its
PLF on the first of January. April. July and October of the year and shall send it (o the
other Party to be received no later than 30 calendar days after the first of each such
month to be effective the first bill petiod the following month, respeciively.
Requirements associated with PLU and PLF calculation and reporting shall be as set
forth in BellSouth's Percent Local Use/Percent Local Facility Reporting Guidebook,
as it is amended from time (o time.

5.4 Percent Interstate Usage. Each Party shall report to the other the projected Percent
Interstate Usage (“PIU™). All jurisdictional report requirements, rules and regulations
for Interexchange Carriers specified in BeliSouth's Intrastate Access Services Tariff
will apply 10 Level 3. Afier interstate and inirastate traffic percentages have been
determined by use of P{U procedures. the PLU and PLF factors will be used for

.application and billing of local interconnection. Each Party shall update its PIUs on
the first of January, April, July and October of the year and shall send it to the other
Party to be received no later than 30 calendar days after the first of each such month.
for all services showing the percentages of use (PIUs, PLU, and PLF) for the past
three months ending the last day of December, March, June and September.

5.5  Audits. On thinty (30) days written notice. each Party must provide the other the ability
and opportunily (o conduct an annual audit to ensure the proper billing of traffic.
BeliSouth and Level 3 shall rewin records of call detail for a minimum of nine months
from which & PLU, PLF and/or PIU can be ascertained. The audit shall be accomplished
during normal business hours at an office designated by the Party being audited. Audit
requests shall not be submitted more frequently than one (1) time per calendar vear.

Yertion 2Q00° 6/15/00
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Audits shall be performed by a mutually acceptable independent auditor paid for by the
Party requesting the sudit. and be conducted pursuant to the confidentiality provisions of
this Agreement. The PLU and/or PIU shall be adjusted based upon the audit results and
shall apply to the usage for the quanier the audit was completed. to the usage for the
quarter prior to the completion of the audit. and to the usage for the two quarters
following the completion of the sudit. If. as a result of an audit. either Party is tound to
have overstated the PLU and/or PIU by twenty percentage puints (20%) or more, that
Farty shall reimburse the auditing Party for the cos: of the audit.

5.6  Rate True-up

This section applies only to Tennessee and other rates that are interim or
expressly subject to true-up under this attachmeat.

5.6.1 The interim prices for Unbundled Network Elements and Other Services and Local
Interconnection shall be subject to true-up according to the following procedures:

3.6.2 The interim prices shall be trucd-up, either up or down, based on final prices determined
either by further agreement between the Parties. or by a final order (including any appeals) of the
Commission which final order meets the criteria of {3) below. The Partics shall implement the
true-up by comparing the actual volwnes and demand for each item, together with interim prices
for each item, with the final prices determined for each item. Each Pasty shall keep its own
records upon which the true-up can be based. and any final payment from one Party to the other
shall be in an amount agreed upon by the Parties based on such records. In the event of any
disagreement as between the records or the Parties regarding the amount of such true-up, the
Parties agree that the bady having jurisdiction over the matter shall be called upon to resolve
such differences. or the Partics may mutually agree 1o submit the matter to the Dispute
Resolution process in accordance with the provisions of Section 12 of the General Terms and
Conditions and Antachment | of the Agreement.

5.6.3 The Parties may continue 1o negotiate toward final prices, but in the event that no such
agreement is reached within nine (9) months. cither Party may peution the Commission to
resoive such disputes and to determine final prices for each item. Alternatively, upon mutual
agreement, the Parties may submit the matter to the Dispute Resolution Process set forth in the
General Terms and Conditions of the Agreement. so long as they file the resulting Agreement
with the Commission as & “negotisted agreement” under Section 252(e) of the Act.

5.6.4 A final order of this Commission that forms the basis of a true-up shall be the final order
as lo prices based on appropriate cost studies. or potentially may be a final ordar in any other
Commission proceeding which meets the follow ing criteria:

(a) BellSouth and CLEC are entitled to be full Parties to the proceeding; and

(b) 1t shall apply the provisions of the federal Telecommunications Act of 1996,
including but not limited to Section 252(d)(1) (which contains pricing standards)
and all then-effective implementing rules and reguiations.
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3.7 Compensation for IntraLATA Toll and 8XX Traffic

$71 InraiATA Toll Traffic. IntraLATA Toll Tratfic is defined as any telephone call that s
not local or switched access per this Agreement.

572 Compensation for intralL ATA toil traffic. For rerminaung its intraLATA toil traffic
on the other company's network, the originating Paity will pay the terminating Party
that party's current and effective Commission- or FCC-filed intrastate or interstate.
wlachever i3 appropriate, terminating switched access tanff rates as set forth in
BellSouth's or Level 3's intrastate or Interstate Access Services Tantf The
appropriate charges will be determined by the routing of the call. If Level 5 is the
BellSouth end user's presubscribed interexchange carrier or if the BellSouth end user
uses Level 3 as an interexchange carrier on a 101 XXXX basis, BeliSouth will charge
l.evel 3 the appropriate BellSouth tariff charges for onginating switched sccess
services.

wn
~J
s

Compensation for 8XX Traffic. Each Party shall compensaie the other pursuant to the
appropriate switched access charges. including the database query charge as set forth in
the BeliSouth inirastate or interstate switched access tanf¥s.

5.7.4 Records for 8XX Biiling. Each Pasty will provide 1o the other the appropriate records
necessary for billing intraLATA 8XX customers. The records provided will be in a
standard EMI format.

5.7.5 BXX Access Screening. BellSouth's provision of 8XX TFD to Level 3 requires
interconnection from Level 3 to BellSouth 8XX SCP. Such interconnections shall be
established pursuant to BellSouth's Common Channel Signaling Interconnection
Guidelines and Bellcore's CCS Network Interface Specification document, TR-TSV-
000905. Level 3 shall establish CCS?7 interconnection at the BeliSouth Local Signal
Transier Points serving the BellSouth 8XX SCPs that Level 3 desires to query. The
terms and conditions for 8XX TFD are set out in BeliSouth’s Intrastate Access Services
Tan{f as amended.

5.8 Mutusl Provision of Switched Access Service

5 8.1 Swiched Access Traffic. Switched Access Traffic is described as in the Act and/or
relevant and applicable FCC and Commission rules and orders.dessribed-in-the-BellSouth-Accecs

Jauft-Addivcaally-any-Bublic-Suitched-Telephons-MNatuwork-intessuchangs
"“‘““'“““‘“"". mﬁie.-nuuﬂus' “.m.mm. "'t."‘ “he-physical 1“"“."
otha-salling-passy-and-the '.hi i.'"‘.h""“" ot H"Q““." PaRY-Are-ia """".“ .L'“.I"" OFaFe-A
e “."".L"I;"md;:“: Tl‘;" s"'."lh'd';".":"" 508 ":' “‘m'“i h-orginations
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5.8.2 When Level 3's end office switch. subtending the BellSouth Access Tandem switch for
receipt or delivery of switched access traffic, provides an access service connection to or from an
interexchange carrier (“1XC™) by either a direct trunk group to the [XC utilizing BellSouth
facilities. or via BellSouih’s tandem switch, each Panty will provide its own access services to the
IXC and bill on a multi-bill, multi-tanff meet-point basis. Each Party will bill its own access
services rares 1o the {XC with the exception of the interconncction charge. The interconnection
charge. if applicable. will be billed by the Party providing the end office fuaction. Each party
will use the Muluiple Exchange Carrier Access Billing (MECAD) guidelines 1o cstablish meet
point billiny for all applicable traffic. Thurty (30)-day billing periods will be employed for these
arrangements. For tandem routed traffic. the tandem compuny agrees to provide to the Initial
Billing Company as defined in MECAB, at no charge. all the switched access detail usage data.
recorded at the access tandem, within no more than sixty (60) days after the recording date. The
Initial Billing Company will provide the switched access summary usage data. for all onginating
and terminating traffic, to all Subsequent Rilling Companies as defined in MECAB within 10
days of rendering the initial bill 1o the IXC. Each Party will noify the other when it is not
feasible 10 meet these requirements so that the customers may be notified for any necessary
revenue acerual associated with the significantly delayed recording or billing. As business
requirements change data reporting requirements may be modified as necessary.

S.8.3 In the event that either Party fails to provide switched access detailed usage data to the
other Party within 90 days afier the recording date and the receiving Party is unable to bill and/or
collect access revenues due to the sending Party's failure to provide such data within said time
period. then the Party failing to send the data as specified herein shall be liabie to the other Party
in an amount equal to the unbillable or uncollectible revenues. Each company will provide
complete documentation 1o the other to substantiate any claim of unbillable access revenues and
a ncgotiated settlement will be agreed upon between the Parties.

5.8.4 Each Panty will retain for a minimum period of sixty (60) days. access message detail
sufficient 1o recreate any data which is lost or damaged by their company or any third party
involved in procesging or transporting data.

5.8.5 Each Panty agrees (o recreate the lost or damaged data within forty-eight (48) hours of
notification by the other or by an authorized third party handling the data.

5.8.6 Each Pany also agrees to process the recreated dats within forty-eight (48) hours of
receipt at its data processing center.

5.8.7 All claims should be filed with the other Party within 120 days of the receipt of the date
of the unbtilable usage.

5.8.8 The Initial Billing Company shall keep records of its billing activities relating t0 jointly-
provided Intrastaie and Interstate access services in sufficient detail to permit the Subsequent
Billing Panty 10. by formal or informal review or sudit, to verify the accuracy and reasonableness
of the jointlv-provided access billing data provided by the Initial billing Party. Each Party agrees
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1o cooperaie in such formal or informal reviews or audits and further sgrees to jointly review the
findings of such reviews or audits in order to resolve any differences conceming the findings

thereof.

5.8.9 " Level 3 ayrees not to deliver swatched access traffic to BellSouth fov termination except
over Level 3 urdercd switched access trunks and facilities.

5.9 Trunsit TratTic Service

5.9.1 BeliSouth shall provide tandem switching and transport services for Level 3°s Tronsil
Traffic. Traasit traffic is traffic originating on Level 3's network that is switched and/or
transported by BellSouth and delivered to a third party's network, or raffic onginating on a third
Party’s network that is switched and/or transported by BeilSouth and dzlivered 1o Level 3's
network. Rates for local Transit Traffic shall be the applicable call transport and termination
charges as set forth in Exhibit A 10 this Attachment. Rates for intraLATA 10l and Switched
Access Transit Tratfic shall be the applicable call transport and termination charges as set forth
in BellSouth’s or Level 3's Commission or FCC-filed and effective Intersiaie or [ntrastate
Swirched Access tariffs. Switched Access Transit Traffic presumes that Level 3's end office is
subtending the BellSouth Access Tandem for switched access traffic to and from Level 3’s end
users ulilizing BellSouth facilities, either by direct trunks with the (XC. or via the BellSouth
Access Tandem. Billing associated with all Transit Traffic shall be pursuani to Multiple
Exchange Carrier Access Billing (MECAB) guidelines. Pursuant to these guidelines. the Initial
Billing Company shall provide summary ussge data, for all originating and terminating Transit
Traffic. to all Subsequent Billing Companies. Traffic between Levei J and Wireless Type 1 third
parties shall not be ireated as Transit Traffic from & routing or billing perspective. Traffic
between Level 3 and Wireless Type 2A or UNE-CLEC third parties shall not be treated as
Transit TraiTic from a routing or billing perspective uatil BellSouth and the Wireless carrier or
UNE-CLEC third party have the capability to properly tiest-point-bill in accordance with
MECAB guidelines.

5.9.2 The delivery of traffic which transits the BellSouth network and is transported to another
carrier's netwuork is excluded from any BellSouth billing guarantees and will be delivered at the
rates stipulated in this Agreement to a terminating carrier. BellSouth agrees to deliver this traffic
to the (erminating carrier; provided. however, that Level J is solely responsible for negotisting
and executing any appropriale contractual agreements, where required with the third party, with
the terminating carmier for the receipt of this traffic through the BellSouth network. BeliSouth
will not be liable for any compensation to the terminating carrier or to Level 3. Level 3 agrees to
compensate BeliSouth for any charges or costs for the delivery of Transit Traffic to a connecting
casrier on behall of Level 3. Additionally, the Parties agree that any billing to a third party or
other telecommunications carrier under this section shall be pursuant to MECAB procedures.

6. Frame Relay Service Interconnection
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6.1 In addition to the Local Interconnection services set forth above. BellSouth will ofter
a network 10 network laterconnection arrangement between BellSouth’s and Level 5's
frame relay switches as set forth below. The following provisions will apply only (0
Frame Relay Service and Exchange Access Frame Relay Service in those states in
which Level 3 is certified and providing Frame Relay Service as a Local Exchange
Carrier and where traffic is being exchanged between Level 3 and BellSouth Frame
Relay Switches in the same LATA.

6.2 The Parties agree to esiablish two-way Frame Relay facilities between their respecrive
Frame Relay Switches to the mutually agreed upon Frame Relay Service poini(s) of
interconnection (“POI(3)") within the LATA. All POls snall be within the same
Frame Relay Network Serving Areas as defined in Section Ad0) of BellSouth's
General Subscriber Service Tariff except as set forth in this Attachment.

6.3 Upon the request of either Party. such interconnection will be established where
BellSouth and Level 3 have Frame Relay Switches in the same LATA. Where there
are multiple Frame Relay switches in one central office, an interconnection with sny
one of the switches will be considered an interconnection with all of the switches at
that central office for purposes of routing packet traffic.

6.4 The Parties agree to provision local and IntraLATA Frame Relay Service snd
Exchange Access Frame Relay Service (both intrastate and interstaie) over Frame
Relay intercanneciion {acilities berween the respective Frame Relay switches and the
POlIs.

6.5 The Parties agree 1o assess each other reciprocal charges for the facilities that each
provides to the other according to the Percent Local Circuit Use Factor (PLCU).
determined as follows:

6.5.1 1f the data packets originate and terminate in locations in the same LATA. and
consistent with the local definitions of the Agreement, the waffic is considered local.
Frame Relay framed packet daa is transported within Virtual Circuits (VC). For the
purposes of this Agreement. if all the data packets ransported within a VC remain
within the LATA, then consistent with the local definitions in this Agreement, the
traffic on that VC is local (“Local VC™).

6.5.2 If the originating and terminating locstions of the two way packet data traffic are not
in the same LATA, the iraffic on that VC is intertLATA (“[nterLATA VC™).

6.5.3 The PLCU is determined by dividing the total number of Local VCs, by the total
number of VCs on each Frame Relay facility. To facilitate implementation, Level 5
may determine its PLCU in aggregate, by dividing the total number of Local VCs in a
given LATA by the 1otal number VCs in that LATA. The Parties agree 1o renegotiate
the method for determining PLCU. at BellSouth's request, and within 90 dsys. if
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BellSouth notifies Level 5 that it has found that this method does not adequately
represent the PLCU.

If there are no VCs on 8 facility when it is billed. the PLCU will be 7ero.

BellSouth will provide the circuit between the Parties' respective Frame Relay
Switches. The Parties will be compensated as follows: BellSouth will invoice, and
Level 3 will pay. the toal non-recurring and recurring charges for the circuit based
upon the rates set forth in BeliSouth's Interstate Access Tariff, FCC No. |. Level 3
will then invoice, and BellSouth will pay, an amount calculated by multiplying the
BeilSouth billed charges for the circuit by one-half of Level 3's PLCU.

The Pasties agree 10 compensate each other for Frame Relay network-to-network
interface (NNI) ports based upon the NNI rates set forth in BellSouth's Interstate
Access Tariff. FCC No. 1. Compensation for each pair of NNI ports will be
calculated as follows: BeliSouth will invoice, and Level 3 will pay, the totai non-
recurring and recurring charges for the NNI port. Level 3 will then invoice. and
BeliSouth will pay. an amount calculated by multiplying the BellSouth billed non-
recurring and recurring charges for the NNI port by Level 3°s PLCU.

Each Party agrees that there will be no charges to the other Party for its own
subscriber’s Permanent Virtual Circuit (PVC) rate slements for the local PVC
segment from its Frame Relay switch to its own subscriber's premises. PVC rate
elements include the Data Link Connection ldentifier (DLCI) and Commirted
Information Rate (CIR).

For the PVC segment between the Level 3 and BeliSouth Frame Relay switches.
compensation for the PVC charges is based upon the rates in BellSouth's Interstate
Access Tanff. FCC No. 1.

Compensation for PVC raie elements will be calculated as follows: |

If Level 3 orders a8 VC connection between a BellSouth subscriber’s PVC segment
and a PVC segment from the BellSouth Frame Relay switch to the Level 3 Frame
Relay switch, BellSouth will invoice, and Level 3 will pay, the total non-recurring
and recurring PVC charges for the PVC segment between the BellSouth and Levet 3
Frame Relay switches. 1fthe VC is a Local VC, Level 3 will then invoice and
BeliSouth will pay. the total nonrecurring and recurring PVC charges billed for that
segment. [f the VC is not local, no compensation will be paid to Level 3 for the PV(
segment.

If BellSouth orders a Local VC connection between a Level 3 subscriber's PVC
segment and a PVC segment from the Level 3 Frume Relay switch to the BellSouth
Frame Relay switch, BellSouth will invoice, and Level 3 will pay, the total non-
recurting and recurring PVC and CIR charges for the PVC segment between the
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BellSouth and Level 3 Frume Relay switches. If the VC is a Local VC. Level 5 wili
then invoice and BeliSouth will pay the 1otal non-recurring and recwrring PVC and
CIR charges bilied for that segment. [f the VC is not locll no compensation will be
psid to Level 3 for the PVC segment.

The Parties agree 1o compensate each other for requests to change a PVC segment or
PVC s=trvice order record, according to the Feature Change charge as set forth in the
Be!lSouth access tariff BeliSouth TaniT FCC No. (.

If Level 3 requests 8 change. BeilSouth will invoice and Level 3 will pay a Feature
Change charge for each affected PV segment.

If BellSouth requests a change 1o a Local VC. Level 3 will invoice and BeliSouth will
pay a Feature Change charge for each affected PVC segment.

The Parties agree to limit the sum of the CIR for the VCs on a DS1 NNI port 1o not
more than three times the port speed. or not more than six times the port speed on a
DS3 NNI port.

Except as expressly provided herein, this Agreement does not address or alter in any
way either Party’s provision of Exchange Access Frame Relay Service or interLATA
Frame Relay Service. All charges by each Party to the other for carriage of Exchange
Access Frame Relay Service or interLATA Frame Relay Service are included in the
BellSouth access tant (T BellSouth Tanff FCC No. 1.

Level 3 will identify and repont quarterly to BeliSouth the PLCU of the Frame Relay
facilities it uses, per section 8.5.3 above.

Either Party may request a review or audit of the various service components,
consistent with the provisions of section E2 of the BellSouth State Access Services
1ariffs or Section 2 of the BellSouth FCC No.| Taniff.

If during the term of this Agreement, BellSouth obtains authority to provide
interLATA Frame Relay in any State, the Panties agree to renegotiate this
arrangement for the exchange of Frame Relay Service Traffic within one hundred
eighty (180) days of the date BellSouth receives interfLATA authority. In the event
the Parties fail to renegotinate this Section 8 within the one hundred cighty day period.
they will submit this matter to the sppropriate Staie commission(s) for resolution.

Operational Support Systems (OSS)

The terms, conditions and rates for OSS are as set forth in Section 2.14 of Attachment
2.

venion 2Q00: 6/15/00
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STATE OF ILLINOIS

ILLINOIS COMMERCE COMMISSION

Level 3 Communications, Inc.

Petition for Arbitration Pursuant to : 00-0332
Section 252 (b) of the Telecommunications :

Act of 1996 to Establish an Interconnection :

Agreement with lllinois Bell Telephone

Company d/b/a Ameritech lllinois.

ARBITRATION DECISION

By the Commission:

l JURISDICTIONAL STATEMENT

When the parties are unable to reach accord on an interconnection agreement
through negotiations either party may ask a state commission to arbitrate any open
issues. Section 252 (b) of the federal Telecommunications Act of 1996 (“the Act”) sets
out the procedures for the arbitration of agreements between incumbent local exchange
carriers (“ILECs”) and other telecommunications carriers requesting interconnection. It
prescribes the duties of the petitioning party, provides an opportunity for the non-
petitioning party to respond, and includes the time frames for each action. Section 252
(b) (4) limits a state commission’s consideration to the issues set forth in the petition
and the response, and further provides that a state commission will resolve each issue
by imposing appropriate conditions upon the parties to the agreement as required to
implement subsection (c), i.e., Standards for Arbitration. Section 252 (d) sets out
pricing standards for interconnection and network element charges, transport and
termination of traffic charges and wholesale prices.

In resolving, by arbitration, any open issues and imposing conditions upon the
parties to the agreement, a state commission is required to apply the following Section
252 (c) standards:

@) ensure that such resolution and conditions meet the requirements of
Section 251, including the regulations it prescribed pursuant to Section
251;

(2)  establish any rates for interconnection, services, or network elements
according to subsection (d); and
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(3) provide a schedule for implementation of the terms and conditions by the
parties to the agreement.

iL. BACKGROUND AND PROCEDURAL HISTORY:

On November 30, 1998, Level 3 Communications, LLC (“Level 3”) and lllinois
Bell Telephone Company d/bfa Ameritech lllinois (“Ameritech lllinois” or “Al’), a
subsidiary of SBC Communications, Inc., began negotiations for an interconnection
agreement.

The instant proceeding arises out of a Petition for Arbitration pursuant to Section
252(b) of the Telecommunications Act of 1996 to Establish an Interconnection
Agreement with lllinois Bell Telephone Company d/b/a Ameritech lllinois, which was
filed by Level 3 on May 8, 2000. This pleading identified 37 open issues which the
parties were unable to resolve through their negotiations and also set out their
respective positions on each of those issues. On June 5, 2000, Al filed a response to
the Petition.

Pursuant to proper notice, a pre-hearing conference was held on May 16,2000,
before duly authorized Hearing Examiners at the lllinois Commerce Commission’s
(“Commission”) offices in Chicago, lllinois. Appearances were entered by respective
counsel on behalf of Level 3, Al and the Staff of the Commission (“Staff’). On this date
a schedule was set for further filings and evidentiary hearings.

At the evidentiary hearings held on July 14 and 17, 2000, admitted into evidence
were the verified statements of Andrea Gavalas, Timothy Gates, and William Hunt, 1,
on behalf of Level 3; Robert Harris, Craig Mindell, Eric Panfil, Timothy Oyer, Debra
Aron, and Michel Silver on behalf of Al; and Tortsen Clausen, Bud Green, and Sanjo
Omoniyi on behalf of Staff. At the close of cross-examination of the witnesses on July
17, 2000, the record was marked “Heard and Taken.”

As the parties continued to negotiate throughout the pendency of this
proceeding, several additional issues were resolved. Post-hearing briefs were filed by
Level 3, Al, and Staff on July 31, 2000. At the time of these filings, only 20 of the
original 37 issues remained for arbitration.

On August 7, 2000, the Hearing Examiners’ Proposed Arbitration Decision was
served on the parties. Level 3, Al and Staff filed Exceptions to the Proposed Arbitration
Decision. Those arguments are considered herein.
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il. ISSUES SUBJECT TO ARBITRATION

Level 3 initially sought arbitration of 37 issues. During the pendency of this
proceeding, Level 3 and Al settled issues 3, 4, 8, 9, 11-13, 15-17, 21, 26, 28-30, and
35-37. By our count, the parties’ briefs reflect that there are 20 issues which remain to
be resolved through arbitration. We review each of these in order and as numbered by
the parties.

1. Reciprocal Compensation
(a) Definition of “Local Calis”

Should ISP traffic be treated as local for the purposes of reciprocal compensation?

Level 3's Position

Internet service provider (“ISP") traffic is local for the purposes of reciprocal
compensation. The concept of reciprocal compensation was to pay carriers for
terminating the local traffic of other carriers. ISP traffic falls into that category and is
indistinguishable from local traffic for that purpose. The matter has previously been
considered by this Commission, and the Seventh Circuit Court upheld the
Commission’s decision that it was local.

The Federal Communications Commission (“FCC”) issued an order declaring
ISP traffic to be interstate but that ruling was overturned by the D.C. Circuit Court. Of
the state commissions that have ruled on this issue, 33 of 37 have found this to be
subject to reciprocal compensation. Level 3 agrees to be bound by any findings of a
generic docket on reciprocal compensation.

) There is no real difference between local and ISP calls. All of the LECs use the
same facilities to transport and terminate calls. The methods and the suggestion that
ISP calls be separated from local calls are impractical.

Ameritech’s Position

Al's proposal excludes ISP-bound traffic from the definition of local calls. Local
calls actually must originate and terminate with parties physically located within the
same local calling area. Reciprocal compensation is applicable only for the voice
portion of local calls. Internet calls are not subject to reciprocal compensation under
this agreement or the Act.

In its brief on exceptions, Al excepts that the rate is excessive based upon Level
3's cost. Level 3 would be allowed to collect up to seven times the cost of the call
based upon; (1) the length of an ISP call versus a local call; (2) its advanced “soft
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switched” technology which results in a lower cost for delivering to network traffic; and
(3) some of its customers collocate with Level 3.

Analysis and Conclusion

Most recently this issue was visited by this Commission in Docket 00-0027, In
the Matter of Focal. We determined, after considering the same issues, that ISP traffic
is local for the purposes of reciprocal compensation. There is no evidence in this
record that would change our opinion at this time.

Consistent with our finding in Focal, the companies should take note that the
Commission may subject this reciprocal compensation rate to an adjustment, including
a possible true-up or retroactive payment, based on its ultimate conclusion reached in
its generic reciprocal compensation proceeding (ICC Docket 00-0555). Should the
Commission order an adjustment to this reciprocal compensation rate, including a
possible true-up or retroactive payment, it will not apply to any period prior to the
approval of this interconnection agreement.

(b)  Eligibility for Tandem Compensation

At what level should Level’s 3's switches qualify for tandem compensation? Should the
switches be required to perform the same functions as Al's or merely be able to cover
the same geographic area?

Level 3's Position

Level 3 proposes language allowing any one of its switching entities to qualify
for tandem compensation if it meets the criteria regarding geographic coverage set
forth in Section 51.711 of the FCC'’s rules.

Ameritech’s Position

Level 3 should not receive the rate for either tandem or transport elements of
termination unless and until the following conditions are satisfied: (i) it proves that its
switch serves a geographic area comparable to that served by Al's tandem switch and
(ii) it proves that its switch performs the same functions on behalf of Al as Al's tandem
performs. To satisfy the second of those two conditions, Level 3 must show that (a) it
gives Al the option to connect directly to Level 3's end office function and thus avoid
payment of the tandem rate (perhaps also the transport rate) if it so chooses, and (b) it
defines its switches and offers interconnection on a nondiscriminatory basis for both
the termination of local traffic by other LECs and the termination of toll traffic by long
distance interexchange carriers.
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Al's brief on exceptions states that resolution of the tandem compensation
question cannot be deferred because it involves all traffic for Level 3. It is not likely
that the Commission will consider this issue in the generic docket. However, Al
suggests that the issue could be deferred to such time as when Level 3 applies for
compensation, by holding them to the requirements of Section 51.711(a)(3) applied
consistently with paragraph 1090 of FCC’s First Report and Order (FCC-96-325) in
Docket 96-98.

Analysis and Conclusion:

This issue has not come to fruition as yet, because Level 3 is not claiming it is
entitled to charge the tandem rate as of today. (Tr. 247). Rather, the parties’ have
asked the Commission to decide what language should appear in Section 1.1.29.2 of
the General Terms and Conditions of the agreement to define the circumstances under
which Level 3 will be entitled to charge the tandem rate in the future.

The issue of eligibility for tandem compensation is not limited to ISP traffic;
rather, it pertains to any and all local traffic that originates on Al's network and
terminates on Level 3's network, i.e., any and all traffic that is subject to reciprocal
compensation. In light of the foregoing, Issue 1B should not be deferred to the generic
ISP proceeding given that issue is not part of that proceeding.

We agree with the parties that this Decision should provide some language for
the parties' agreement concerning the test Level 3 will eventually have to pass in order
to qualify for the tandem rate. To be clear, the Commission is not ruling on whether
Level 3's switch qualifies for the tandem rate today. Indeed, there is no evidence in the
record to make such a ruling.

Therefore, we agree with the Section 1.1.29.2 language offered by Al, which
states:

“A Level 3 switch will be classified as a Tandem Switch when
and to the extent that it meets the requirements of 47 C.F.R. section
51.711(a)(3) applied consistently with paragraph 1090 of the FCC's
First Report and Order (FCC 96-325) in CC Docket No. 96-98."

It is in that regulation and that paragraph of the First Report and Order that the FCC
has set forth that test for eligibility to charge the tandem rate. When Level 3 believes
that its network has developed to the point that it qualifies to charge the tandem rate,
Level 3 will take the matter up with Al, and the parties will either agree or disagree. If
they disagree, the Commission will be called upon to decide the matter based on the
totality of the evidence presented.
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2, Deployment of NXX Codes

a. Whether Level 3 should be required to compensate Al for interexchange
transport and switching associated with its FX/virtual NXX service.

b. Whether an FX or NXX call that would not be local based on the distance it
travels, is subject to reciprocal compensation.

c. Whether the parties’ agreement should include Appendix FGA.

Level 3's Position

Level 3 would delete Appendices FX and FGA and related language included
elsewhere in the contract that require it to pay Al for the use of unspecified facilities at
unidentified tariffed rates for FX, FX-like, FGA and FGA-like services. Level 3 claims
that Al has not defined “FX-like” or “FGA-like" services nor has it demonstrated that any
additional compensation should be paid based on customer location. It opposes the
suggestion that it pay some undefined amount for the facilities and services Al
ostensibly provides in getting calls to virtual NXX customers.

Level 3 also takes issue with Al's Section 2.7 of the Appendix, Reciprocal
Compensation, which specifies that Level 3 cannot receive reciprocal compensation
when its customer is physically located outside the local calling area of the calling

party.

Ameritech’s Position

Al should not have to provide free interexchange transport and switching to
subsidize Level 3's competing Foreign Exchange (“FX") services. It proposes contract
language that would require each party to be compensated for the portion of the FX
service it actually provides. Level 3 should not be permitted to charge reciprocal
compensation on FX calls because such calls are, by definition, not local exchange
calls. Level 3 also must have some revenue-sharing arrangement in place for Feature
Group A (“FGA") service and it has offered no alternative to the Appendix FGA.

Discussion

NXX codes (the first three digits of a seven-digit number) are assigned to
specific geographic areas. Carriers’ billing systems will classify a call as toll or local by
comparing the caller's NXX with the terminating party’'s NXX. FX service allows a
customer physically located in one exchange to have a telephone number with an NXX
code that is associated with a different exchange in a different geographic area. In
giving a customer a number with an NXX code from a distant geographic area, FX
service allows callers from that distant area to reach the FX customer for the price of a
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local cali. To a billing system, such a call appears to be within a single NXX area,
while in reality it travels a distance which would normally require toll charges. FX
service is attractive to customers, such as ISPs, that want persons located in various
geographic locations to reach them for the price of a local call.

Both Al and Level 3 provide FX services. Al asserts that the need for the
Appendix FX and specific inter-carrier compensation arrangements with respect to FX
services arises from the manner in which Level 3 is able to obtain an undue financial
advantage through use of this service. Al explains that when it provides an FX service,
its FX customer pays for the transport and switching costs incurred in carrying the call
from the caller's rate center to the FX customer’s physical location. In contrast, when
Level 3 provides FX service, Al provides the very same interexchange transport and
switching to carry the call from the caller's rate center to Level 3's point of
interconnection (“POI"). Unlike Al's FX customer, however, neither Level 3 nor its
customer pays anything for use of Al's network. As a result, Al maintains, Level 3
enjoys a “free ride” on Al's interexchange network which gives it an unearned cost
advantage because it can offer its customers a rate with no interexchange transport or
switching costs whereas Al must recover those costs from its FX customer. Even more
egregiously, Al contends, Level 3 charges Al reciprocal compensation on calls to Level
3's FX customers, on the theory that these are “local” calls.

Al indicates, for example, that a call from an Al customer in Elgin to downtown
Chicago travels a distance of some 40 miles and would normally constitute an intra-
LATA toll call. If, however, the recipient of the call in Chicago is an FX customer
assigned to the same NXX code as the originating caller in Elgin, the originating Elgin
caller would be billed only for a local call because Al's billing systems recognize an
intra-NXX call as a local call.

Al maintains that allowing a competitive local exchange carrier (“CLEC"} this
“free ride" distorts all of its incentives to invest and undermines the integrity of the
competitive process. Al also contends that nothing in its proposals prevents Level 3
from providing FX service to whomever it wants. [t simply would require Level 3 to pay
something for its use of Al's network in providing this service. Al's witness explained
that, if CLECs do not have to compensate Al for the use of its network in providing FX
services, Level 3 will have little or no incentive to construct its own transport facilities.
So too, Al maintains, other CLECs competing with Level 3 in the provision of FX
services would face a competitive disadvantage vis-a-vis Level 3 unless they also took
advantage of the free ride on Al's network instead of constructing their own facilities.
Accordingly, facilities-based competition would be further reduced.

Al further points out that at least two state commissions have agreed with Al's
position in their recent decisions and cites to relevant language on the issue set out by
the Maine Public Service Commission on June 30, 2000, and the California Public
Utility Commission on September 8, 1999.Both of these state commissions agreed, in
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essence, that reasonable interexchange intercarrier compensation is warranted for the
routing of FX traffic.

Level 3 argues that Al's position that virtual NXX calls are actually toll calls was
rejected by this Commission in the Focal arbitration. Also, according to Level 3, a
Michigan Arbitration Panel concluded that virtual NXX calls are “local” and rejected
provisions proposed by Al to impose additional transport costs on CLECs.

Level 3 contends that Al is responsible only for carrying a virtual NXX call to the
Level 3 POI - just as it does for every other local call. Once Al delivers the call to the
POI, it is Level 3's responsibility to terminate the call wherever the customer may be
physically located, such that there is no additional transport based upon the customer’s
location. As such, Level 3 sees no difference between physical local calls and virtual
or FX calls.

Level 3 contends that putting the focus on the location of the called party is
meaningless to a determination of how much responsibility each carrier actually bears
in transporting a given call. It claims that customer location will not cause Al’s costs or
function to differ in the context of a call placed by an Al customer.

Level 3 maintains that Al's costs are the same whether the call terminates to a
virtual or physical NXX customer served by Level 3. When one looks at how calls are
always delivered to the POl irrespective of customer location, there is no “free ride”
according to Level 3.

Level 3 opposes Al's efforts to restrict or inhibit the assignment of NXX codes by
referring to customers’ physical locations. It claims that Al's proposal would permit Al
to avoid payment of reciprocal compensation to Level 3 by reclassifying these calls as
toll and preventing its own customers from placing local calls.

According to Level 3, if Al succeeds in impairing Level 3 or any other CLEC from
providing virtual NXXs by actually making CLECs pay Al for such calls, not only would
Al customers no longer be able to reach their ISPs by dialing a local number but,
because calls to the ISP effectively would be reclassified as toll calls, Al no longer
would be obligated to pay the reciprocal compensation associated with local calls.

Analysis and Conclusion

(a.) The record indicates that FX service was developed in the context of a single-
provider environment. In such times, the cost of an incoming call to the FX customer
simply would be recovered from the FX customer. Now, however, with the opening of
the local exchange market to competition, the carrier providing the FX service may
differ from the carrier of the party calling the FX customer. That is the very situation in
this case and Al is proposing that inter-carrier compensation, such as is commensurate
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with each carrier's degree of participation in the provisioning of FX or FX-like service
(NXX), be required.

We note that Al's proposal in this case is different from that presented in the
Focal arbitration. In that case, our finding was based on the question of whether Focal
should be required to establish a POl within 15 miles of the rate center for any NXX
code that it uses to provide FX service and our consideration of the Focal evidence as
to the number of POls being established. Here, Al is asserting that the lack of POls
requires it to carry a call long distances with no compensation for the haul.

From the evidence presented, we note a number of economic and policy
perspectives that drive Al's proposal. While Level 3 does not address these concepts
directly it has set out its own policy-based arguments. In particular, it maintains that
through the use of virtual NXX assignments, Level 3 and other CLECs provide a
valuable service which allows ISPs to provide low-cost advanced services to their
customers who can gain Internet access by dialing a local number. Neither party tells
us enough about the technological and economic underpinnings in the NXX or FX
situation, such as were afforded the California Public Utilities Commission, Decision
No. 99-09-029 (September 2, 1999).

Level 3 opposes paying Al any additional compensation for calls based on
customer location. It maintains that when an Al customer originates a call, Al's
responsibility for the call ends when it delivers the call to the POl it has established with
the CLEC. Once the call is handed off at the POI, the CLEC is responsible for the
costs of delivering the call to the terminating number.

In other words, Level 3 tells us that Al is providing transport in the NXX situation
no different from that which it is otherwise legally obligated to provide. On balance, Al
offers policy considerations of some merit. Some of those concerns, Level 3 observes,
will fall away given our findings in Issue 27 below. We agree. Moreover, Level 3
maintains, the FCC’s “rules of the road” as set out in TSR Wireless, LLC v. U.S. West
Communications, inc., Memorandum Opinion and Order, FCC 00-194 (June 21, 2000)
make clear that the originating carrier is responsible for the cost of delivering the call to
the network of the co-carrier who will terminate the call. On the basis of this legal
authority, and the limited record before us, we find in favor of Level 3 on the first of the
three questions before us.

(b.) The reciprocal compensation portion of the issue is straightforward. The FCC’s
regulations require reciprocal compensation only for the transport and termination of
“local telecommunications traffic,” which is defined as traffic “that originates and
terminates within a local service area established by the state commission.” 47 C.F.R.
51.701 (a)-(b)(1). FX traffic does not originate and terminate in the same local rate
center and therefore, as a matter of law, cannot be subject to reciprocal compensation.
Whether designated as “virtual NXX,” which Level 3 uses, or as “FX,” which Al prefers,
this service works a fiction. It allows a caller to believe that he is making a local call
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and to be billed accordingly when, in reality, such call is travelling to a distant point
that, absent this device, would make the call a toll call. The virtual NXX or FX call is
local only from the caller’'s perspective and not from any other standpoint. There is no
reasonable basis to suggest that calls under this fiction can or should be considered
focal for purposes of imposing reciprocal compensation. Moreover, we are not alone in
this view. The Public Utility Commission of Texas recently determined that, to the
extent that FX-type calls do not terminate within a mandatory local calling area, they
are not eligible for reciprocal compensation. _See, Docket No. 21982, July 13, 2000.
On the basis of the record, the agreement should make clear that if an NXX or FX call
would not be local but for this designation, no reciprocal compensation attaches.

(c.) Finally, with respect to Appendix FGA, the only proposal on the table is that of
Al, and Level 3 has not apprised us fully as to the specifics of its objections. Hence, on
the understanding that the FCC requires such action, which Level 3 does not dispute,

the Al language should be adopted subject to the deletion of “FGA-like” language and
repiacing the language with “FGA.".

3. (Resolved)

4, (Resolved)

5. Charges for CLEC Name Changes

Who should bear the costs for changes to the records, systems and data bases
if the CLEC changes its name during the course of the agreement?

Level 3’s Position:

Al should not be able to charge Level 3 on an individual case basis for
processing name changes. To the extent that Al absorbs the cost of processing
customer name changes as a cost of business in the retail context, Level 3 maintains
that there is no principled reason for it to impose the costs of processing name
changes on its wholesale customers. Level 3's brief on exceptions asks this
Commission to adopt a ruling by the Texas Commission and a proposed ruling by the
California Commission that name change costs should be borne by Al as a cost of
doing business. Level 3 is like any other large corporate client and should be treated
the same.

10
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Ameritech’s Position:

Al incurs actual costs to implement a CLEC's change and it should have the
right to charge appropriate non-recurring, cost-based rates, as is already covered by
tariffs. More than just changing the master database may be involved. A CLEC can
require the changing of the individual customers to reflect the correct CLEC
information. Why should Al be financially responsible for changes occasioned by the
actions of the CLEC? There are real costs involved in making all these changes and
the burden should be on the party requesting the changes. Al responds to Level 3 in its
reply brief that free individual name changes are more than it provides for its corporate
customers.

Analysis and Conclusion

When a CLEC seeks to change its name there are associated costs. Al
contends that some of the costs are borne by the ILEC to change the records in its
Operation Support Systems (“OSS") and the costs are not part of OSS administration.
(Al brief at 6.) Level 3 asserts that Al changes names every day without charging its
customers and to charge a wholesale customer, which happens to be its competitor, is
discriminatory.

The question is, are name changes merely a cost of doing business as Level 3
asserts or are they a burden unfairly imposed on Al? Level 3 asserts that hundreds of
customers a day required changes which Al processes without charge. The CLEC'’s
customers, therefore, should not be treated any differently. Al’'s charge is based solely
on the fact that Level 3 is a wholesale customer. This argument is persuasive to the
extent that Level 3's customers are entitled to the same service as Al's customers. The
sheer number of accounts Al changes should not matter. The argument that Level 3
causes the name change is no different than saying that the individual customers also
cause the change. To that extent Al should bear any costs of making changes to its
master billing accounts of the CLECs.

Al points out that, at the CLEC's direction, it must update the accounts of each of
the CLEC's customers in the database to reflect the correct information. That service is
not normally provided to other customers. Therefore, any additional services requested
other than changing the master billing database should be paid for by the requesting .
party.

The Texas Commission case cited by Level 3, Southwestern Bell Arbitration
PUC docket No. 21791, determined that each party to the agreement shall be
responsible for the cost of name changes as a result of corporate restructuring.
Further, MCIW is SWBT' s customer under that agreement and should be treated as
such. Al has agreed to make the necessary changes to its master data base. As Al
points out, Level 3 could require them to make additional changes, which indicates that
this is a non-essential additional service. Level 3 does not challenge this assertion. Al

11
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also points out that this is not something it does for its business customers. Al is
required to give only the same service on the same level as it gives to its own
customers. Anything more appears_to be a premium service and should be paid for, no
matter how nominal the cost.

6. Term of Agreement (GT&C 5.2)
When should the instant agreement expire?

Level 3’s Position:

Level 3 would have the agreement expire after three years.

A three-year term would provide certainty and cost savings. According to Level
3, requiring it to renegotiate all relevant interconnection terms at intervals of less than
three years would make it difficult for the entity to effectuate a stable long-term plan for
entry and development of operations in Illincis. It maintains that there is no need to
throw out the entire contract after one year simply because changes in law or
technology might occur within the next year or so.

Ameritech’s Position:

Al would have the agreement expire after one year.

A one-year term is appropriate given the frequent changes in technology and
regulatory schemes. Al maintains that it is reasonable to allow for shorter term
interconnection agreements so that parties can keep pace with and renegotiate in light
of changed market conditions. It points out that negotiation increases costs and
uncertainty for both parties such that the incentive to renegotiate is minimal absent any
changed market conditions. In the final analysis, Al indicates that it is amenable to a
two-year term.

Analysis and Conclusion

We believe that a company cannot implement its business plan efficiently if the
contracts on which it relies expire within a short time interval. We further recognize
that there are significant costs to negotiating and/or arbitrating a new agreement in
terms of time, money and human resources. On the other hand, the
telecommunications field is changing so rapidly that contract provisions which are
reasonable under the law and circumstances at one point in time may be rendered
obsolete, ineffective or burdensome under the law and circumstances which develop at
a later pointin time.

Level 3 states that the undisputed intervening law clause of the contract, i.e.,
Section 21, provides that if a change in the law affects a contract provision, the parties

12
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“shall” renegotiate the affected provision. Likewise, Level 3 maintains, changes in
technology can be addressed through renegotiations and amendment. Al, however,
raises the point that while the parties are entirely free to negotiate amendments to the
agreement if there are changes in the market or technology, this is no guarantee that
“both parties will be willing” to renegotiate. Only a shorter term will ensure that terms
that have become onerous or outdated due to market changes are renegotiated.

In balancing all of these interests, we agree with Level 3 and find the proposal of
a three-year term reasonable.

7. Deposits, Billing and Payments

The debate surrounding Issue #7 is twofold: First, whether Level 3 should be
required to post a deposit at the onset of the agreement, absent a satisfactory credit
history, and if so under what conditions, terms and amounts. Secondly, the method
that shall be employed to handle legitimate disputed amounts between the parties.

Level 3's Position

Level 3's position is that it should not be required to provide to each Ameritech
affiliated ILEC an initial cash deposit ranging from two to four months of projected
average monthly billings as a precondition for Ameritech’s furnishing of resale services
or UNEs. It proposes to delete the entire deposit section because Al has not shown
Level 3 to be a credit risk such that protection against nonpayment is needed.

Level 3 also claims that Ameritech’s deposit requirement is subjective and
subject to error. With respect to the subjective nature of Ameritech’'s deposit
requirement, Level 3 implies that if the section were modified to set out objective
criteria, that could not be manipulated, to identify when a deposit would be required, it
might agree to a deposit reference being in the Agreement. Level 3 also criticizes
Ameritech’s proposal, which is based on delinquency notices, because the notices can
be sent out in error or when Level 3 submits a good faith billing dispute.’

Furthermore, Level 3 faults Ameritech’s deposit requirement because it is
significantly different than the standard Ameritech uses for business customers. Thus,
according to Level 3, Ameritech is discriminating against CLECs.

Level 3 claims that the bill due date is an insufficient time period in which to
determine the magnitude of disputed amounts. Regarding legitimate disputed amounts
between parties, Level 3 argues that (a) the burden of proving the amount should not
rest with Level 3, (b) the payment portion should be reciprocal (i.e., Al should pay
interest on late payments as well), and (c) it is unreasonable for Ameritech to increase
the deposit or suspend service if Level 3 fails to pay within five days of the due date.

' Level 3, Initial Brief at 51.
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Ameritech’s Position

It is Al's position that CLEC’s without a satisfactory credit history should be
required to provide an initial deposit before obtaining resale services and UNEs. Al
also maintains that CLEC’s should provide notice of billing disputes before the bill due
date so that the disputed charges may be resolved within a reasonable time.

According to Al, the Commission first must decide whether (as Al maintains)
CLEC'’s without a satisfactory credit history should be required to make a deposit
(which earns interest and will be returned if the CLEC pays its bills) before obtaining
resale services or UNEs from Al. If the Commission agrees that a deposit is
appropriate, it must decide whether Al's suggested amount is proper. Finally, it must
also resolve disagreements concerning details of the contract language that will excuse
lLevel 3 (and other CLEC's) from the deposit requirement.

Al contends that it is common business practice to obtain a form of security
when extending credit. Al claims that it is extending credit to a CLEC because its
services or UNEs are provided before a bill is rendered and the CLEC is not obliged to
pay the bill until 30 days after the bill is rendered. Ameritech also provided evidence
which showed that Level 3 had considerable past due amounts with Ameritech on May
10, 2000, and July 10, 2000.2 These past due amounts, according to Ameritech, shows
that Level 3’s ability to pay its bills has no bearing on whether Ameritech will, indeed,
be paid.

Ameritech also urges the Commission to approve its proposed amount as a
deposit requirement, which is based on “two (2) to four (4) months of projected average
monthly billings.” (Where Ameritech lilinois has been doing business with the CLEC at
the time the deposit is to be made, the “projected average monthly billings” are based
on actual historical billings.)® Ameritech contends that this is a reasonable approach
because it secures payment for the amount of credit Ameritech is actually extending to
the CLEC and is proportional to the CLEC's projected purchases.* Ameritech also
supports its deposit requirement by pointing out that Level 3 would not be required to
make a deposit if it had a satisfactory credit history and that Level 3 will be refunded
the deposit, with interest, if it pays its bills in a timely fashion.’

Al also objects to the provision that Level 3 need not put disputed amounts in
escrow unless there are more than two disputes within a 12-month period.

? Silver Direct at 11, Silver Rebuttal at 2-3.
3 Tr. 556; 566-67.

4 Ameritech Brief at 32-33.

% Id. at 33.
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Staff's Paosition

Staff views an initial deposit to be commercially acceptable, but recommends
that the amount of such deposit be based on objective criteria, fairly applied, and
related to the credit history of the CLEC. Staff avers that Ameritech’s demand for a
deposit would need to be examined based upon a standard of reasonableness and
whether the imposition of an initial deposit would be onerous and/or a barrier to
competition.® According to Staff, requiring a substantial deposit based upon Al's
delivery of a delinquency notice in a twelve-month period is subject to error and abuse.

Staff recommends a notice period of 30 days to commence after the bill due date
for notice of disputed amounts and payments of deposits. In instances of payment
disputes (where no deposit is made), Staff would recommend that, at the least, a 15
day notice be given (after failure to pay deposit when due) prior to disconnection.

In its exceptions to the HEPAD, Staff proposed language which would, according
to Staff, clarify the following issues: (a) whether or not an initial deposit is required for
a new or recently established CLEC, and if so, the amount of the deposit and (b) the
criteria for determining whether a CLEC is “late in paying.”’

Analysis and Conclusion:

It is common business practice for a party to protect its interest by requesting
some type of security in the form of a deposit. The criteria for determining who is
required to post a deposit should not be based on the party’s ability to pay but whether
a party is promptly paying its bills. Other jurisdictions have determined that a deposit
by a CLEC is appropriate where the CLEC’s credit history is either non-existent,
inadequate, or poor. However, Ameritech has failed to show that CLEC’s pose any
greater (or lesser) risk than does any other business customer. Additionally, the
amounts Ameritech has claimed as losses due to CLEC nonpayment are meaningless
unless they relate to overall charges or similar risks with other customers. Ameritech
merely quoting dollar amounts without providing necessary context to these numbers
(i.e., percentage of business losses) is not sufficient evidence to show that non-
payment by CLECs is an acute problem, as opposed to a regular business occurrence.

Level 3 correctly points out in its argument® that the terms of this agreement with
respect to deposits are different than the standard Ameritech uses for its own business
customers. The Commission is concerned by this inconsistency. The Commission is
also concerned by the resulting outcome of applying Ameritech’s deposit requirement
for its business customers to CLECs. As Level 3 points out, one of the standards for
establishing credit for Ameritech’s business customers is by paying a deposit in an

® Staff Brief at 6.
’ See Staff Brief on Exceptions at 3-4.
¥ Level 3 Brief at 52.
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amount not to exceed four months of the customer's estimated monthly billing.® By
applying this standard to CLECs, and allowing Ameritech to arbitrarily determine how
many months worth of deposits should apply, Ameritech’s deposit requirement would
remain subjective and open to abuse. Unlike business customers who may be able to
choose a competitor to Ameritech for provisioning business services, due to the
monopoly nature of UNEs, CLECs are limited to either abiding by Ameritech’s terms or
not providing service via UNEs (which could have an adverse impact on competition in
lllinois). Thus, the Commission can not endorse a proposal that provides Ameritech
the ability to impede competition.

In light of this concern, the Commission concludes that the method by which
Ameritech determines the necessity for a deposit for its business customers, as
established in Ameritech’s retail local services tariff, is reasonable for this agreement -
with a slight modification. Instead of relying on Ameritech to determine the amount of
the deposit, we base the number of months of deposit on the number of months the
CLEC is late in paying. For example, if Level 3 is late in paying three times in a 12-
month period, a deposit equal to two month’s projected average monthly billings would
apply. Similarly, four late payments by the CLEC in a 12-month period justify three
months deposit, and five late payments or more in a 12-month period justify four
months deposit. For a new or recently established CLEC that does not have a 12-
month payment history with Al (or any SBC affiliate), the initial deposit will be based on
2 months of projected monthly billings, as recommended by Staff."® As Staff correctly
points out, Section 7.4 of the General Terms and Conditions, as amended in
accordance with the above conclusions, will permit Ameritech to increase the initial
deposit (in accordance with the above terms) if the CLEC fails to maintain timely
compliance with its payment obligations.

The Commission also agrees with Staff's recommendation that the criteria for
determining whether a CLEC is “late in paying” should be clearly specified. First and
foremost, the Commission concludes that in accordance with usual business practices,
a payment is considered late if it is received five days or more after the payment due
date. However, we agree with Staff's proposal that, after the five-day grace period
lapses, a ten-day notice shall be sent to the CLEC by Al before suspending service in
order that the CLEC may seek to correct the deficiency. Furthermore, as suggested by
Staff and adopted by the Commission, a CLEC should not be deemed to be “late in
paying” if (i) disputes regarding payment delinquency were the product of ILEC error or,
as of the effective date of the interconnection agreement, had been resolved against
the ILEC; or (ii) the CLEC is disputing any payments in compliance with the procedures
set forth in the interconnection agreement. Thus, the revisions to Sections 7.1, 7.2.3,
and 7.2.4, as proposed by Staff in its Brief on Exceptions (pp. 3-4) are accepted.

The Commission’s approach with regard to determining deposits is reasonable
for several reasons. First, this requirement will not be onerous or serve as a barrier to

® Ibid.
'0 Staff Brief on Exceptions at 2.
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entry, since (a) the CLEC will receive a refund of the deposit amount, with interest, after
a history of prompt payment has been established and (b) it will result in a deposit that
is proportional to the size of the CLEC in question. Second, it removes the potential for
Ameritech to abuse this requirement by basing the deposit on the CLECs history of
prompt payment rather than an arbitrary amount determined by Ameritech. It is
important to recognize that Level 3 did not necessarily object to a deposit requirement
that is based on unambiguous criteria that Ameritech could not manipulate."" The
above requirement mitigates Level 3's concern in this regard. Third, the requirement
does not base deposits on delinquency notices, thereby removing the potential of
Ameritech error from determining the deposit requirement. Likewise, the language
proposed by Staff and adopted by the Commission will hold Level 3 harmless in the
case that Ameritech incorrectly finds that Level 3 is late in paying its bills.

Despite Level 3’s claims that it will not have enough time to properly examine its
bills and resolve disputes by the bill's due date, it should be able to determine that a
dispute does exist within that time frame. It is not unduly burdensome on Level 3 to
give notice within the 30-day period that it is disputing the bill. Further, within another
30 days after the bill is due, Level 3 shall pay all undisputed amounts to Ameritech and
further identify what the nature of the dispute is and the amount disputed. An escrow
deposit of the disputed amount shall not be required unless the number of disputes
exceeds two per 12-month period. Further, to protect Ameritech from frivolous
disputes, if Level 3 fails to substantiate 75% of the disputed amount of any disputed
billing period it shall constitute a late payment. Although Level 3 correctly points out
that Ameritech possesses the records needed to prove disputed bills, Level 3's
argument is invalid for two reasons. First, Al does not gain any advantage by issuing
an erroneous billing. Second, if an erroneous billing does occur, by the Commission
not requiring a deposit in escrow unless there are more than two disputes per 12-month
period, the Commission has put in place the necessary safeguards to protect the
CLEC.

The Commission further concludes that there is no reason that payment of
interest should not be reciprocal for both parties.

8. (Resolved)
9. (Resolved)

10.  Third- Party Intellectual Property Rights

" See Level 3 Brief at 50.
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In addition to Al being required to use its “best efforts” to obtain third-party intellectual
property rights for Level 3 to and for the use of interconnection, network elements,
functions, facilities, products and services, should Al required to indemnify Level 3
against any claims or losses?

[evel 3's Position:

At issue, according to Level 3, is the extent to which Al is required to obtain any
consents, authorizations, or licenses to or for any third-party intellectual property rights
that may be necessary for Level 3's use of interconnection, network elements,
functions, facilities, products and services furnished under the agreement. Al must use
its “best efforts” to obtain intellectual property rights for Level 3, as required by the FCC
and as defined in Level 3's proposal. Level 3 further claims that the terms and
conditions proposed by Al discriminate against it in violation of the Act and the FCC’s
direction, because they would require Level 3 to indemnify Al if its interconnection with
Al or its use of Al's UNEs or services infringe upon any third-party intellectual property
right.

Ameritech’s Position

Al must use its “best efforts” to obtain intellectual property rights for Level 3 as
required by the FCC and as defined in Al's proposal. Al, however, cannot be required
to indemnify Level 3 against claims or losses arising from Level 3's use of such
intellectual property.

Analysis and Conclusion

We believe it to be settled that Al will use its “best efforts” to obtain third-party
intellectual property rights for CLECs to use Al's UNEs, OSS and interconnection.
Indeed, under the FCC’s Intellectual Property Order, as Al recognizes, an ILEC must
use its “best efforts” to obtain such intellectual property licenses.

The question might remain, however, whether Al should be required to indemnify
Level 3 against any “claims or losses for actual or alleged infringement of any
intellectual property right or interference with or violation of any contract right.” (GT7C
14.5.3). On this point, which Level 3 does not address, Al refers us to the FCC'’s recent
pronouncement that its Intellectual Property Order_did not require ILECs to indemnify
CLECs for any intellectual property liability associated with their use of UNEs. (_See,
Texas 271 Order)

Level 3 also maintains that the FCC requires the ILEC to use its best efforts to
obtain co-extensive rights for CLEC use of UNEs. To this end, Level 3 suggests a flaw
in Al's latest proposal to the extent it states that Al has no obligation to seek rights for
CLECs “to use any unbundled network element in a different manner than used by
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[Ameritech]”. According to Level 3, the CLEC is entitled to the panoply of rights
obtained by Al - not merely those that Al uses in its network.

In its Third Party IP Ruling, the FCC clarified an ILEC’s obligations to provide
non-discriminatory access to network elements, and its Order includes these directives:

e Section 251(c)(3) requires only that the intellectual property rights provided
to a requesting carrier will entitle that carrier to use the element for the same
uses as the ILEC (para. 16)

e To the extent that the requesting carrier intends to use the element in a
different manner (e.g. in combination with some other element not
contemplated by the ILEC’s particular license) the requesting carrier is solely
responsible for obtaining this right from the vendor. (para. 16).

e in order to limit its use to that contemplated by the contract, a competing
carrier needs to know the extent to which the ILEC is entitled to use a
particular element, such that parties need to negotiate a reasonable means
of conveying this information while honoring the terms of confidentiality.
(para. 17),

We see that each of these directives is reflected in the latest version of Al's
Section 14.5 and that the FCC's Order is itself referenced therein. To the extent that
Level 3 perceives itself subject to infringement claims simply because it is not using
UNEs in exactly the same manner as Al, we direct its focus to the language in
paragraph 16 of the Third Party IP Ruling. This provision provides guidance relevant to
its concerns.

In response to Level 3’s complaint, Al tells us that use of the phrase
“commercially reasonable terms” (Section 14.5.1.1) does nothing to diminish its
obligation to use its best efforts to obtain co-extensive rights for Level 3. It merely
makes clear that Al is not obligated to obtain co-extensive rights from third parties
under wholly unlawful terms and conditions. While Level 3 would have Al's language
be replaced with some other wording to reflect more accurately the FCC's order it offers
no language of its own.

In the final analysis, we find no legal infirmity in Al's language and would further
note that Level 3 provides no substitute language for our consideration and review.

11. (Resolved)

12. (Resolved)
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13. (Resolved)

14. Assignment

Should both parties be required to seek prior written approval of assignments
and transfers of the agreement? What notice should be required?

Level 3's Position

Level 3 proposes that both parties be required to seek prior written approval of
assignments and transfers of the agreement, including sales and exchanges. In its
view, the parties should not unreasonably withhold consent of assignments. It also
proposes that 30-days’ advance notice of assignments, rather than Al's proposed 90
days, is sufficient.

Ameritech’s Position

A CLEC may not assign or transfer its agreement to third persons without the
prior written consent of Al; except that a CLEC may assign or transfer its agreement to
an affiliate by providing ninety days’ prior written notice of such assignment or transfer.

Al believes that this Order does not address the following issues; (1) a right to
approve the assignment of interconnect agreements to affiliates, who have existing
agreements with Al, (2) an agreement on charges prior to any actual valve charges;
and (3) the required days’ notice of assignment.

‘Analysis and Conclusion

Level 3 and Al both want the other parties to seek prior approval of the transfer
or assignment of this agreement to another party. However, Al objects, stating that this
is not a symmetrical situation and it should not be required to get the approval of
CLECs to transfer or assign agreements.

The purpose of seeking this type of approval is to assure the parties that in the
event of transfer or assignment they will not receive anything less than what they
bargained for. We agree with Al's position. As the ILEC, it bears most of the burdens
in these transactions. It is almost certain that, should it transfer or assign any rights, it
will be to an equal or superior status. The same cannot be true of all CLECs. As the
lIEC, Al is here to stay; any transfer or assignment to another company would involve
close scrutiny by many regulatory bodies before it took effect. However, a CLEC
transfer could occur in a short time and compel the ILEC to do business on terms which
it normally would not accept. For that reason we believe that it is necessary for Level 3
to seek approval from Al prior to transfer or assignment of its rights under the
agreement. We do not hold that the same is necessary for Al.
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We find that Al has a legitimate concern when a CLEC seeks to transfer to an
affiliate. First, Al is entitled to determine that the affiliate has the same ability to pay for
the services provided. Secondly, an affiliate that has a prior agreement may now have
two agreements. We expect Al not to delay a transfer for any reason other than to
make the determination of the affiliate’s means. The second sub-issue is a little less
clear; Al does not propose any language to solve that problem, nor does Level 3. The
affiliate therefore, would have the option after approval of the transfer by Al, either to
opt into or merge the Level 3 agreement into its own. The reason for allowing this
election is to ensure that Al’s decision is based solely upon the criteria in its first sub-
issue.

We agree with Al that the example posed by Level 3 is different from this
situation. As posed by Al there are certain physical things that may be required to be
done prior to transfer. However, we conclude that 60 days would an adequate time to

effectuate these acts. It would be unfair to impose an unduly long interval constraint on
Level 3 to accomplish a transfer.

15. (Resolved)

16. (Resolved)

17. (Resolved)

18. Combinations of UNEs Generally

Should Level 3 be given the ability to combine Unbundled Network Services with
tariffed services other than access services?

Level 3's Position

In Appendix UNE, Section 2.9.8, Al would prohibit Level 3 from combining UNEs
with any Al-tariffed service offering except collocation. Level 3 proposes amending the
language of Section 2.9.8 to read “Unbundled Network Elements may not be connected
to or combined with Ameritech lllinois Access Services.”
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Ameritech’s Position

Section 2.9.8 should include the language proposed by Al which prohibits UNEs
from being combined with Al access services or other Al-tariffed services, except for
tariffed collocation services.

According to Al, the Act does not require it to allow combinations of UNEs with
tariffed services other than tariffed collocation services. Therefore, the issue here is
whether the agreement should bar Level 3 from combining UNEs with other Al-tariffed
services.

To the extent that Level 3 relies on 47 C.F.R. 51.309(a), which states that an
ILEC may not restrict the use of UNEs in a manner that would “impair the ability of a
requesting telecommunications carrier to offer a telecommunications service in the
manner the requesting carrier intends,” Al maintains its proposed language does not
violate the rule.

Al maintains that there is nothing in the Act or FCC rules which entitles Level 3
to combine UNEs and tariffed services. Moreover, Al contends that Level 3 has not
shown that its present, future or potential business plans would in any way be affected
by an inability to combine UNEs and services.

Staff's Position

Staff recommends that Section 2.9.8 read as follows: “Unbundled Network
Elements may not be connected to or combined with Ameritech lllinois access
services.”

Analysis and Conclusion

In this issue, Level 3 seeks the ability to combine UNEs with tariffed services
other than access services. To that end, Level 3 seeks to limit the language of
Appendix UNE, Section 2.9.8 to preclude only combination of UNEs with access
services. Al asserts that the Act does not require it to allow combinations of UNEs and
tariffed services other than tariffed collocation services. We agree that Level 3 is
barred from combining UNEs with other tariffed services.

Al notes that when the FCC addressed loop-transport UNE combinations, that
agency discussed three options through which CLECs could meet the conditions to
lease such a combination. In each option, the FCC stated that “[t]his option does not
allow loop-transport combinations to be connected to the incumbent LEC's tariffed
services.” Supplemental Order Clarification, para. 22(a), (b), and (c). The plain
meaning of this language, repeated in each option presented to the CLECs, is that
UNEs are not to be combined with tariffed services. Although the Supplemental Order
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Clarification discusses this issue in terms of EELs, Level 3 does not offer evidence that
the principle set forth by the FCC should not apply to other UNEs.

So too, we are directed to paragraph 28 of the Supplemental Order Clarification
wherein the FCC states that “....the co-mingling determinations that we make in this
order do not prejudge any final resolution on whether unbundled network elements may
be combined with tariffed services.” (emphasis added). Given this particular choice of
words, the FCC appears to tell us that, as of now, UNEs may not be combined with
tariffed services.

Level 3 relies on Section 251(c)(3), codified at 47 C.F.R. 51.309(a), which states
that an ILEC may not restrict UNEs in a manner that would “impair the ability of a
requesting telecommunications carrier to offer a telecommunications service in the
manner the requesting carrier intends.” (Level 3 brief at 59.) We agree that, inasmuch
as Level 3 could not identify any existing or hypothetical situation where it seeks to
combine a UNE and a tariffed service, it is not “impair[ed]” in its ability “to offer a
telecommunications service in the manner the requesting carrier intends.” Intent
requires a certain degree of specificity in determining a business plan or strategy.
When an organization lacks any concrete example or desired outcome, as is the
situation here, it cannot then argue that it is hampered in pursuing its strategy or
service offering.

19. Enhanced Extended Loops (“EELs”)

Should a CLEC be allowed to count ISP traffic as local for the purposes of
qualifying for EELs?

s a CLEC required to use Al's standard certification form? What, if any,
termination and nonrecurring charges must Level 3 pay Al to perform such special
access conversions?

Level 3's Position

ISP traffic should be counted as local traffic for the purpose of obtaining EELs.
The ICC's current position is that ISP traffic is local. Level 3 should not be required to
use Al's certification form. All the FCC requires is a letter setting out the request and
the basis under which Level 3 would qualify. The Al form goes beyond the FCC
requirements and would hinder market competition. Level 3 should not be required to
pay termination and recurring charges for the implementation of EELs.

Al is entitled only to forward-looking non-recurring charges for any functions
actually performed for special access conversions.

Ameritech’s Position
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Level 3 should use Al's standard certification form; cannot treat ISP-bound traffic
as local for these purposes; and must pay applicable termination and nonrecurring
charges.

Staff's Position

Staff contends that the “practical method of self-certification” adopted by the
FCC is all that should be required of a CLEC. Thus, a CLEC should be required only to
send a letter to the ILEC indicating under what usage option the requesting carrier
seeks to qualify. Staff maintains that Al's requirement for Level 3 to pay applicable
termination charges for special access converted to EELs is consistent with FCC rules.
Any termination penalties, however, must be reasonable and comply with the Uniform
Commercial Code and common law. Similarly, Staff believes that Al's requirement that
Level 3 pay applicable service ordering charges and other administrative charges when
it converts special access service to EELs is reasonable, provided that the service
ordering charges are themselves reasonable and reflect the costs Al actually incurred.

Analysis and Conclusion

Al has a standard certification form that it requires for seeking a special access
conversion. Level 3 avers that all the FCC requires is a letter setting forth a request
and the local usage option under which the requesting carrier seeks to qualify. Staff
has filed an opinion on this issue which essentially agrees with Level 3.

Under the FCC rules a letter is all that is required and is sufficient for the
purposes of this agreement. Al's certification goes beyond the FCC requirements and
would tend to hinder, not promote CLEC growth. Would Al be able to deny an EEL if a
party failed to fill out part of the form but in all other respects complied with the FCC
requirements? The additional requirements are surplus and should be voluntary.

In accordance with our decision in the Focal case, ISP traffic should be regarded
as local for the purposes of EELs. There we expressly stated, “based upon the totality
of the circumstances, we conclude that, for the purposes of the self-certification
requirement, Focal should be allowed to count ISP traffic as local.” However, the CLEC
must state clearly in its letter on which of the three grounds it is seeking certification.

The FCC and various state commissions have held consistently that the CLEC
should remain responsible for termination fees. There is no reason at this point to take
a fresh look at termination charges. We agree with Al that if the FCC felt a fresh look
were mandated or appropriate it would have said so in its UNE remand.

We also agree that Al is entitled to non-recurring charges for special access
conversions. As it points out, these reimbursements are to compensate for the actual
costs involved in the conversion. However, those charges should reflect the actual
costs incurred on a TELRIC Basis
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20. Local Loop Definition

Should Al be required to notify Level 3, within 60 days of deployment, of the availability
of untarriffed high capacity loops?

Level 3's Position

Level 3 seeks to have Al provide it with notice of the availability of new untariffed
high capacity loops within 60 days of deploying such loops in its network. According to
Level 3, Al's testimony indicates that it will provide Level 3 with notice when it is
deploying a tariffed high capacity loop, but it is unknown if all loop offerings will be
tariffed. Level 3 contends that if a high capacity loop offering is not tariffed, it will have
no way of knowing whether such loops have been deployed. Hence, it requests some
type of written notification to that effect.

Ameritech’s Position

Al should not be required to provide notice to CLECs of the availability of higher
capacity loops after they are deployed in its network other than the notice already
provided via tariff filing. Al's proposed language in Appendix UNE 7.1 faithfully
implements ILEC obligations under the FCC’s UNE Remand Order and, therefore, this
language should be adopted. The notice Level 3 requests should not be required.

Analysis and Conclusion

This dispute centers on whether Al should be required to give notice to Level 3
of the availability of untariffed new high capacity loops within 60 days of deployment.
We view this “notice” request as reasonable and believe that, for the convenience of
both parties, such notice requirement can best be satisfied by a posting on Al's
website.

21. (Resolved)

22. Dedicated Transport

Is Al required to provide unbundled dedicated transport not only to locations
required by FCC Rule 319 but also between Al and another carrier where Level 3 has a
presence? Is Al required to give notice to Level 3 within 60 days of the deployment of
high capacity dedicated transport in the Al network?

Level 3's Position
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Level 3 maintains that it should be able to order unbundled transport from Al to a
point of presence it maintains in a third-party carrier’s office where such transport
exists. Further, Al should provide Level 3 with notice of the availability of new untariffed
high capacity transport offerings within 60 days of deploying such transport in its
network.

Ameritech’s Position

Unbundled dedicated transport is required only between the locations
designated by the FCC in Rule 319 (d)(1)(l), and offices owned by third parties do not
fall within this definition. There is no reason why Level 3 should receive notice of new
facilities in a form any different than any other CLEC.

Analysis and Conclusion

Just as Level 3 has pointed out that the FCC requires only a letter rather than a
form for certification, the FCC’s Rule 319 has designated dedicated transport
obligations to locations “owned” by the requesting carrier or the ILEC. We agree with
Al that it does not have an obligation to provide dedicated transport to the third party
locations even if Level 3 has a presence there. That there is another method available
does not diminish Al's argument; in fact, it actually enhances the argument. Level 3 is
not foreclosed from obtaining the transport, but may obtain it by having the third party
order the dedicated transport and then Level 3 could obtain access through a cross
connect. This would be in accord with the FCC’s position on this matter. While it may
not be the most efficient method, it still is the one mandated by the rules.

It is Al's position that it is sufficient to post notice on its web site (Al brief at 57).
We agree that this is a proper method that affords all CLECs an equal opportunity to
obtain such notice. While the original method of posting as part of its tariff tended to
divert attention from the announcement, the web site is readily available to alf CLECs.
Al is directed to post within 60 days, at its web site TCNET.Ameritech.com, high
capacity transport offerings and updates. )

23. Payload Mapping

Is Level 3 entitled to payload mapping in the same manner and extent as Al treats itself
and other CLEC's?
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Level 3's Position

Al should be required to provide Level 3 with payload mapping in any technically
feasible manner.

Ameritech's Position

Al will provide payload mapping to Level 3 to the same extent that it provides
payload mapping to itself or to any other CLEC. Specifically, Al will provide Dedicated
Transport as a point-to-point circuit dedicated to the CLEC at the following speeds:
DS1 (1.544 Mbps); DS3 (44.736 Mbps); OC3 (155.52 Mbps); OC12 (622.08 Mbps); and
OC 48 (2488.32 Mbps). Al will provide higher speeds to CLECs as they are deployed
in its network.

Analysis and Conclusion

It appears that all Level 3 wants is to be treated the same way Al treats itself and
other carriers. To this end, we believe it reasonable and hereby direct Al to provide
payload mapping to Level 3 to the same extent that it provides payload mapping to
itself or to any other CLEC in lllinois.

24, Dark Fiber

What percentage of spare dark fiber should a CLEC be allowed in a requested
segment?

Level 3's Pasition

Level 3 seeks to obtain access to up to 50% of Al's spare dark fiber. Level 3,
like any carrier, contends that it needs to access enough fiber along any given route to
ensure adequate redundancy in the provision of services. Level 3 agrees with Al's
definition of spare parts that already excludes maintenance spares, defective fibers,
and fibers reserved for Al's forecasted growth from the fiber that will be available to
CLECs. Therefore, relatively few fibers may be available to CLECs in any given
segment and the 25% limitation Al proposes could prevent a CLEC from obtaining
necessary redundancy along that route.

Level 3 wants to ensure that the Order provides for redundancy if it requires
more than 25% of Al's spare dark fiber.
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Ameritech's Position

Al maintains that Level 3, and all other CLECs, should be permitted to obtain
access to up to 25% of Al's spare dark fiber. Given that the supply of dark fiber in Al's
network is limited, as even Level 3 concedes, it is appropriate to place reasonable
limits on the amount that any one CLEC may request.

Al further points out that there is no support for Level 3's assertion that it
requires up to 50% of the spare dark fiber, or that 50% somehow constitutes a
“practical quantity.” Finally, Al claims that there is no conceivable reason for granting
Level 3 access to 50% while other CLECs are limited to 25%.

Analysis and Conclusion

Level 3 points out that the only time that 50% of available fiber is significant is
when only a few fibers remain and it needs whatever additional fiber is available. It
then seems that 25% is acceptable for most situations. In light of the fact that there are
other CLECs who will be making demands on Al, it appears that 25% is the appropriate
level. However, when the smallest amount of available fiber in a segment is greater
than 25%, Level 3 shall be entitled to the next available percentage of fiber necessary
to achieve redundancy. This should address the concerns of Level 3 and ensure that
Al has available fiber for other CLECs.

25. Diversity

Should diversity be made available at specifically defined TELRIC rates or can they be
negotiated by the parties on a cost recovery basis?

Level 3’'s Position

Upon Level 3’ s request, and where such interoffice facilities exist, Al should be
required to provide physical diversity for unbundled dedicated transport at rates
compliant with the Act. Level 3 asserts that diversity should be made available at
specifically defined TELRIC rates in accordance with Section 251(d) whereas Al would
price diversity on an individual case basis because diversity could involve both
equipment and transport. If diversity is provided using any of the unbundled dedicated
transport offerings priced in the agreement, those prices should apply.

Ameritech’s Position

Al has no legal obligation to provide individual CLECs physical diversity that
does not already exist on its network. If Level 3 requests such diversity, it is
reasonable for the parties to negotiate appropriate rates that will allow Al to recover its
costs for providing such additional service. While Level 3 would strike language to that
effect, it offers no legal, technical or policy basis for its position. To the extent that
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Level 3 suggests that it might be willing to pay TELRIC rates, Al maintains that diversity
is not a UNE or form of interconnection and thus is not subject to the FCC’s TELRIC
rules. According to Al, if it provides diversity for a CLEC on request, it may incur
significant additional costs for the additional facilities, equipment, and work needed to
achieve such diversity and, hence, must be allowed recovery of those costs. This is
what Al's proposed Section 9.4.2 of Appendix UNE would require.

Analysis and Conclusion

“Diversity” is the general term for network arrangements that allow a call to be
completed over an alternative route if, for some reason, the primary or usual route is
not available. Routing diversity involves alternative physical arrangements designed to
ensure service continuity where, for example, a fiber optic cable is inadvertently
severed during digging operations. Physically diverse routing is particularly valuable
in serving customers, such as financial institutions, needing extremely reliable
communications capabilities that will survive all types of physical disasters or potential
disruptions.

The parties agree that Al will provide Level 3 with routing diversity where
requested and where required facilities exist. The disputed issue concerns the proper
pricing of this diverse routing.

Al is correct in maintaining that diversity is not a UNE or a form of
interconnection and, therefore, is not subject to the FCC's TELRIC rules.
Nevertheless, we believe it proper that, to the extent individual components of a diverse
routing arrangement constitute a UNE, these should be priced at TELRIC. Specifically,
the_UNE components of diverse routing (such as interoffice transport) should be priced
at TELRIC levels. Any other non-UNE components, such as additional required
equipment, should be priced at rates negotiated between the parties.

26. (Resolved)

27. Point of Interconnection

After having established a POI in each local access and transport area (“LATA”)
in which Level 3 provides local exchange service, at what level of traffic should Level 3
be required to establish a POl at the Al access tandems?
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Level 3's Position:

Level 3 believes that it should be permitted to establish a single POI in each
LATA in which it provides local exchange service. An additional POl should be
established at an Al access tandem once the traffic exchanged between Level 3 and Al,
with respect to that Al access tandem and subtending end offices, meets or exceeds an
0OC-12 level.

Ameritech’s Position

Given that Level 3 initially will establish a single POl in each LATA in which it
provides local exchange service, it should be required to establish an additional POl at
each Al access tandem once the traffic exchange between Level 3 and Al with respect
to that tandem and its subtending offices meets or exceeds a DS-3 level.

Staff's Position

Staff maintains that the requirement for a new POl at the OC-12 level is
reasonable and would encourage deployment of efficient competitive fiber networks as
the traffic volume grows.

Analysis and Conclusion

Level 3 currently has one POI in the Chicago LATA, which is located in
downtown Chicago at the Wabash Tandem. From there, Level 3 traffic is routed to its
switch about eight blocks away. Al has eight tandems located throughout the Chicago
Area. NXX calls are transported by Al to the POl downtown and then by Level! 3 to its
switch. Al wants Level 3 to establish POIs at the tandems around the area. Once
transferred to a POI, Level 3 would bear the cost of the transport. The closer to the
initial call the POI is the less Al has to pay for transport. Each of the parties has
suggested a level of traffic at which a POl should be installed.

Al suggests a DS-3 level or 672 calls being transmitted simultaneously. Level 3
suggests an OC-12 level or 8064 simultaneous call paths occurring simultaneously
over the network. Staff agrees that OC-12 is an acceptable level. A DS-3 represents
about 0.5% at a tandem, while OC-12 is about 5.7% lines behind the tandem. Level 3
admits that 95% of its traffic is ISP. The rapid continuous growth of the internet
suggests that it is only a matter of time before Level 3 will have to install additional
POls in the Chicago LATA.

The installation of POls affects other issues in this and future arbitrations. With
a POl installed in a tandem the issue of the cost of regular and virtual NXX number
transport all but disappears. The question then is, what is the appropriate level of
traffic?
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The average tandem in the Chicago area services about two to three hundred
thousand terminus sites. At 672 peak calls, POl installation would be accelerated but
would place an unfair burden on CLECs. Once again, the purpose of the Act was to
encourage and foster CLEC competition through various protective schemes. To set
the figure too high would place an extra burden on the ILECs and discourage fiber and
technical growth in the Chicago LATA.

Further, the FCC has determined that a CLEC need have one only POI per
LATA. The FCC in an amicus curiae brief filed in AT& T v. Hix states, “CPUC
(Colorado Public Utility Commission) erroneously relied upon economic considerations
in requiring additional points of interconnection. The 1996 Act “bars considering costs
in determining technically feasible points of interconnect access.” (FCC Order 199.) If
it were the desire of the FCC or the legislature to require more than one POl per LATA,
that could have been expressed in the statutes. Al has only unsubstantiated statement
that only one POI will affect service and presumably make a higher level technically
infeasible. Some commissions have recognized the potential need for additional POls.
Level 3 has agreed to place other POls in the Chicago LATA. However, we have
already rejected the distance argument Al posed in Focal, as well as its free ride
argument. The suggestion of OC-12 is reasonable under the circumstances, a level
with which Staff agrees, and which does not pose any hardship for Al.

We feel that the threshold should be set at an optical carrier level. The FCC
requires @ CLEC to have only a single POI per LATA where technically feasible and
multiple switching access charges have no bearing on technical feasibility. Both Level
3 and Staff have stated that 0C-12 is an applicable standard. Level 3 should be
afforded every opportunity to establish itself in the Chicago LATA and to progress at a
speed that is commensurate with sound economic growth. By allowing sufficient time
and traffic to build up before requiring a POI to be established would accomplish this
end and further ensure that Level 3 would be able to supply up-to-date technology.
We agree that OC-12 represents the appropriate threshold level of traffic before
requiring a POl to be established.

28. (Resolved)

29. (Resolved)

30. (Resolved)

31. Forecasting
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Is Level 3 entitled to written confirmation from Al that it has received Level 3's forecasts
and has included such information in its own forecast?

Level 3's Position:

Level 3 asks to receive written confirmation from Al stating that it has received
Level 3's forecast and has included such information in its own forecast. According to
Level 3, if Al uses such forecasts in its own planning, it may help Al to meet its
obligations for provisioning trunks to Level 3. Further, Level 3 believes that Al should
be obligated to provide notice of tandem exhaust situations and, pursuant to FCC rules,
notice of any network expansions, software and hardware upgrades or other network
changes that would preclude Al from completing Level 3's orders. Such information is
critical, Level 3 claims, to its planning process and reasonably related to improving its
ability to serve its customers and add new customers to its network.

Ameritech’s Position

Al's brief indicates that this matter is resolved.

Analysis and Conclusion

The particular notices which Level 3 seeks are, in our view, both reasonabie and
necessary. To be sure, each of these measures is intended to improve Level 3's ability
to serve its customers and add new customers to its network. To the extent this may
impose any undue burden on Al, we have not been so informed and will not speculate.
Level 3’s request is granted.

32. T;unk Blocking

Should the trunk-blocking objective be set at .5% or 1%?

Level 3's Position

Level 3 has requested a blocking objective of 0.5% for all trunk groups
measured during peak usage.

Ameritech's Position

Al proposes a blocking objective of 1% for all trunk groups measured during
peak usage. It asserts that there is no legal or policy basis for Level 3's request that
the Commission require Al, whose network functions at the industry standard and long-
established 1% blockage level, to redesign its network in order to achieve the 0.5%
level that Level 3 desires. Al states that its network is designed so that during the
busiest hour of an average day in the busiest month, 10 out of every 1,000 calls will be
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blocked because no trunk is available to carry them. According to Al, this 1% blockage
rate is standard in the industry and has been the accepted norm in lllinois for years.

Staff's Position

Staff recommends that Al's blocking objective of 1% for all trunk groups, as
measured during peak usage, be adopted because it is consistent with the standards
set out in the Administrative Code.

Analysis and Conclusion

Staff witness Green concurs that the telecommunications industry has for
decades engineered its trunking facilities at a P.01 and P.02 level of service which
equates to one or two calls in 100 being blocked in the busy hour. His testimony shows
that Al should be required to provide only the standards set out in the Administrative
Code and not the higher standards requested by Level 3 which would force Al either to
enhance the current network that it provides to itself and to other CLECs or to build a
separate network just for Level 3. According to Staff, both of these measures would
require Al to incur substantial costs with little or no benefit to telecommunications
services in lllinois. We are convinced by the evidence and the underlying analysis here
presented that Al's position is correct, reasonable, and should be followed.

33.  Trunk Utilization

Should Level 3 be allowed to order additional trunks at 50% utilization or 75% as
requested by Al?

Level 3’s Position

Level 3 would like to have the ability to order additional trunks, based on trunk
forecasts, when its existing trunks are at the 50% utilization level. In Section 8.4 of
Appendix ITR, however, Al proposes to restrict orders for additional trunks until Level 3
has reached a 75% utilization level.

Ameritech’s Position

Level 3 should be permitted to order additional trunks, based on trunk forecast,
when its existing trunks are at a 75% utilization level. When Level 3's existing trunks
reach a 50% utilization level, Al would like to accommodate projected increases in
Level 3 traffic by (1) increasing Level 3’s utilization of existing trunks to 75% and (2)
allowing Level 3 to order new trunks when its utilization reaches 75%.

Analysis and Conclusion
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The issue is whether Level 3's trunks are to be configured for 50% utilization, as
Level 3 proposes, or 75% utilization, as Al proposes. Level 3 argues that a 75%
utilization level would give Al a competitive advantage and restrict Level 3’s ability to
add high volume customers to its network. Additionally, Level 3 argues that Al's
proposal would require Level 3 to plan carefully in several ways and on several levels
to be sure that additional trunks will be ordered in time to be turned up within Al's
provisioning intervals. Al maintains that its proposal encourages Level 3 to make
efficient use of the network without imposing inefficient buildout costs for new trunks
before they are necessary.

A utilization level set at 50% would require Al to install new trunks even though
Level 3 would have to double its total traffic volume before the existing trunks of Level
3 were fully used. The ability of Al to reclaim unused trunks does not eliminate this
problem as there are no assurances that Al would be able to put those trunks to use
and Al would thereby wind up with stranded installation costs. In our view, requiring
Level 3 to be more efficient, i.e., plan carefully, outweighs having Al incur
unneccessary cost. Thus, Al's position will prevail on this issue.

34. Indemnity

Al seeks specific protection for any unauthorized misuse of its OSS that is
achieved via Level 3's systems.

Level 3's Position

The agreement already protects Al adequately and Level 3 should not be held
responsible for the actions of other parties beyond its control.

Ameritech’s Position

Al needs additional protection from the unauthorized misuse of its OSS by
Level 3's users or employees. Al asserts that it should not be liable for the acts of
others.

Analysis and Conclusion

While Al's concerns regarding the potential dangers to its OSS may be valid, it is
unreasonable to require Level 3 to indemnify for the acts of others. The fact that a
Level 3 customer causes harm to Al's OSS is not Level 3’s responsibility. It is the
equivalent of asking Level 3 to vouch for the good conduct and behavior of ali its
subscribers. This would amount to a near impossibility. Even employers are not
required to vouch for the certain conduct of their employees unless they knew or should
have known of their propensities.
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Al's indemnity argument is flawed. The language seems to imply that Level 3
should indemnify Al for all claims regardless of fault. There is not any justification for
that kind of language. As Level 3 points out in it brief, Al has recourse based upon the
general provisions of the agreement.

35. (Resolved)

36. (Resolved)

37. (Resolved)

IV. COMPLIANCE WITH ARBITRATION STANDARDS

Pursuant to Section 252(c), state commissions are required to apply three
standards when resolving open issues and imposing conditions upon parties to an
Interconnection agreement in arbitration. The first standard requires the agency to
ensure compliance with Section 251 and any rules promulgated thereunder. The
Commission has reviewed each of the conclusions reached herein and finds that they
are in compliance with the relevant statutes and rules. Under the second standard, the
state agency is required to establish rates according to Section 252(d). The third
standard requires the state agency to provide a schedule for implementation of the
terms and conditions by the parties.

As a final implementation matter, the parties shall file, no later than fifteen
calendar days from the date of service of this arbitration decision, the complete
interconnection agreement for Commission approval pursuant to Section 252(¢e) of the
Act.

By Order of the Commission this 30" of August, 2000.

Chairman
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Order Requiring . . . -3- Docket No. 98-758
Order Disapproving . . . Docket No. 99-593

I SUMMARY OF DECISION

We address two cases in this Order. In the Investigation Case (Docket No.
98-758), we direct the North American Numbering Plan Administrator (NANPA) to
reclaim the central office (NXX) codes acquired by New England Fiber Communications
d/b/a Brooks Fiber (Brooks) that it is using for an unauthorized interexchange service
and not for facilities-based local exchange service. Brooks shall discontinue the
unauthorized service in six months. In a related matter, we find that Brooks’s tariff filing
in Docket No. 89-593 for a proposed “regional exchange” (RX) service is unjust and
unreasonable, and we disapprove the filing.

In the Investigation Case, we also require Bell Atlantic-Maine (BA) (with the
participation of all other incumbent local exchange carriers (ILECs) as access providers)
to offer the special retail service to Internet Service Providers (ISPs) that Bell Atlantic
proposed in response to our last order in the Investigation Case. In addition, we require
Bell Atlantic to provide the same service with a wholesale discount.

L. BACKGROUND

_ In our Order issued on June 22, 1998 in the Investigation Case, we made factual
findings and factual and legal conclusions, ali of which we had proposed in prior orders.
Those included findings that the service provided by Brooks was interexchange rather
than local and that the 54 NXX codes Brooks had acquired outside its Portland area
exchange were not being used to provide local service. We also requested comments
about a proposal set forth in the Order for a special retail service to be offered by ILECs
to ISPs. The proposed service would be an interexchange service, but would provide a
substantial discount from existing retail toll rates. Because it would be an interexchange
service, it also would provide a more appropriate level of revenue to the ILECS than Bell
Atlantic was receiving for the “local” traffic under the interconnection agreement
between BA and Brooks.

Following comments that we received on that proposal, the Staff Advisors for the
Commission issued an Examiner's Report and Supplemental Examiner's Report. The
Examiner’'s Reports not only addressed the issue of the discounted rate mentioned
above, but also recommended that we should order the NANPA to reclaim the 54 NXX
codes that have been assigned to Brooks, and that we should disapprove Brooks's tariff
filing in Docket No. 99-593 for “RX service.”

Several parties filed exceptions and other comments to the Examiner’'s Reports.
We will discuss those within the headings below.

. RECLAIMING NXX CODES

In the Notice of the Investigation Case, we raised questions about the resolution
of this case with respect to Brooks’s use of the 54 NXX codes assigned to areas outside
its Portland area exchange that Brooks has claimed are being used for local service.
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We have made findings and factual legal conclusions about Brooks's service and the
use of those codes, but we have not addressed the issue of the disposition of those

codes in any detail since the initial Notice.

In the June 22, 1999 Order, we found that Brooks was not providing local
exchange service in those locations of the state that are outside of its Portland area
exchange, and that it was not using the central office (NXX) codes it had acquired from
the North American Numbering Plan Administrator (NANPA) for the purpose of
providing local exchange service. We found that Brooks has no local switching facilities
or loops deployed in any of the locations outside its Portland area exchange to which
the 54 non-Portland codes are nominally assigned. Brooks was instead using the NXX
codes for the purpose of providing an interexchange service that it characterized as like

foreign exchange (‘FX-like").

Brooks's “FX-like" service uses the interoffice trunking of another carrier rather
than dedicated facilities provided by Brooks. Brooks created the FX-like service by the
expedient of acquiring a group of NXXs from the NANPA and assigning various
geographic locations to them that are outside of its Portland area exchange, even
though it had no local exchange customers in those locations and all of its local
exchange service customers were located in the Portland area exchange. As a result,
calls to the numbers assigned to locations outside the Portland area exchange, which in
reality were calls to Brooks customers located in the Portland area exchange, were
rated (at least by Bell Atlantic) as if they were calls to the assigned locations, e.g.,
Augusta. If a call originated within the Augusta basic service calling area (BSCA) and
was directed to a Brooks number that was assigned to Augusta, Bell Atlantic rated it as
a “local” call. Nevertheless, the call would be routed from a Bell Atlantic customer over
a local loop owned by Bell Atlantic, through a local switch owned by Beli Atlantic, over
trunking owned by Bell Atlantic to Bell Atlantic’s access tandem in Portland, then to
Brooks’s switch in Portland, and finally to a Brooks ISP customer, also located in

Portland.

Because Brooks was not using the 54 NXX codes for the provision of local
exchange service, we found that it had no need for them, that their use by Brooks could
lead to the exhaustion of NXX codes in the 207 area code, and that Brooks's use of
those codes was an unreasonable act or practice by Brooks under 35-AM.R.S.A. §

1306.

The Federal Communications Commission (FCC) has delegated “significant
additional authority” to this Commission to “take steps to make number utilization more
efficient” and authorized the Commission to utilize “tools that may prolong the life of the
existing area code.” In the Matter of Maine Public Utilities Commission, Petition for
Additional Delegated Authority to Implement Number Conservation Measures, CC

Docket No. 96-98, Order (Sept. 28, 1999) (ECC Delegation Order), §4.5, 8. The FCC

¢

stated:
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n 1.

The CO Code Assignment Guidelines provide that carriers shalt
activate NXXs within six months of the “initially published effective date.”
We are, however, concerned that enforcement of the Guidelines has been
lax. Reclaiming NXX codes that are not in use may serve to prolong the
life of an area code, because these codes are added to the total inventory
of assignable NXX codes in the area code. Therefore, we grant authority
to the Maine Commission to investigate whether codeholders have
activated NXXs assigned to them within the time frames specified in the
CO Code Assignment Guidelines, and to direct the NANPA to reclaim
NXXs that the Maine Commission determines have not been activated in a
timely manner. We also extend this reclamation authority to instances
where, contrary to the CO Code Assignment Guidelines and Maine’s
rules, a carrier obtaining NXX codes has not been certified as a provider
of local exchange service or has not established facilities within the
certified time frame. This authority necessarily implies that the Maine
Commission may request proof from all carriers that NXX codes have
been “placed in service” according to the CO Code Assignment Guidelines
as well as proof of certification in the specified service area and proof that
facilities have been established within the specified time frame. We
further direct the NANPA to abide by the Maine Commission’s
determination to reolaim an NXX code if the Maine Commission is
satisfied that the codeholder has not activated the code within the time
specified by the CO Code Assignment Guidelines or has obtained
numbering resources without being certified to provide local exchange

service.

FCC Delegation Order at | 19 (footnotes omitted). According to the quoted portions of
the Delegation Order, this Commission may require the NANPA to reclaim codes when
a carrier either is not certified as a provider of local exchange service or fails to
establish facilities within the required time period. Delegation Order at §] 19. The
NANPA CO Code Assignment Guidelines (Guidelines) require carriers to “activate”
codes within six months of the “initially published effective date.” Guidelines at § 6.3.3.
The failure to establish facilities is by itself a ground for reclaiming NXX codes.

Delegation Order at §18.

A. Reqguirements that a Carrier Using NXX Codes Have Local Exchange
Authority and Facilities

In its exceptions, Brooks argued that, as long as it had either obtained
authority to provide service, or has met the test of establishing facilities, we cannot
require the NANPA to reclaim codes assigned to Brooks. According to this argument,
Brooks would be permitted to keep all the codes if it were acting contrary to Maine law
with respect to authority but had established facilities in a timely way; or it could keep all

the codes if it had lawful authority but had built no facilities. Brooks has misread the
Delegation Order. Under that Order, there are two independent conditions that allow
the Maine PUC to require the return of the codes: first, if Brooks has no authority for the
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service it provides; and second, regardless of whether or not Brooks has authority, if
Brooks has not established facilities within the allowed time.

In fact, Brooks has failed both tests. Brooks has not established facilities
for local exchange (or any other kind of) service within the 6-month period required by
' the NANPA Guidelines in the areas outside its Portland area exchange to which the 54
NXX codes are assigned. Brooks has built absolutely no facilities (e.g., loops or
switching) for local exchange (or any other kind of service) in those exchanges and has
no customers in those exchanges.

Brooks has obtained general statewide authority under 35-A M.R.S.A.
§ 2102 to provide both local exchange and interexchange service.! That does not end
the inquiry into whether Brooks has authority to provide service to a specific area,
however. The FCC Delegation Order states that a carrier must be “certified” to provide
local exchange service. We construe that statement, consistent with language in the
Guidelines, to require that a LEC must obtain all necessary authority to provide the
service that requires the use of NXXs. The Guidelines § 4.1.4 states that an applicant

for an NXX code:

must be licensed or certified to operate in the area, if
required, and must demonstrate that all applicable regulatory
authority required to provide the service for which the central
office code is required has been obtained.

We have previously found that Brooks does not have the authority under
its approved terms and conditions to provide local exchange service in any location in
Maine outside its Portland area exchange. Notwithstanding general authority under
section 2102, a utility does not have the authority to provide service to an area, unless
its approved terms and conditions define those areas as part of its facilities-based local
exchange service territory. A utility cannot offer a service without approved terms and
conditions “that in any manner affect the rates charged . . . for any service.” 35-A
M.R.S.A. § 304. Brooks's approved terms and conditions limit the service area in which
it will provide local exchange service to its Portland area exchange. Under current
policies, consistent with the Central Office Code Guidelines and the FCC Delegation
Order, we will grant authority to provide facilities-based local exchange service only for
areas where a LEC can demonstrate that it will be able to provide facilities-based
service within six months. Absent that showing, we would not approve a term or

As pointed out by Brooks's exceptions, Brooks does have authority under
section 2102 to provide interexchange service. It obtained that authority on September
9, 1997 in Docket No. 97-559.
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condition for Brooks to provide facilities-based local exchange service outside its
Portland area exchange.?

B. Requirement that NXX Codes Be Used For Local Exchange Service

In addition to the two requirements that are specifically stated in the FCC
Delegation Order, we believe the Delegation Order and the Guidelines also require that
NXX codes must be used for local exchange service rather than interexchange service.
In our prior order we found that the “FX-like” service presently provided unlawfully® by
Brooks is interexchange. In reaching the conclusion in our prior orders that the Brooks
“FX-like” service is an interexchange service, and that Brooks is not using the 54 non-
Portland NXX codes for local exchange service, we relied primarily on the definitions of
local exchange and interexchange services contained in Chapter 280 of the
Commission’s rules, and on the substantively identical definitions contained in the
interconnection agreement between Brooks and Bell Atlantic.

In its exceptions, Brooks suggested that the NANPA Central Office
Assignment Guidelines do not necessarily require that NXX codes be used only for local
exchange service. We disagree. The Guidelines state that NXX codes “are assigned to
entities for use at a Switching Entity or Point of Interconnection they own or control.”
Guidelines § 3.1 and 4.1. They “are to be assigned only to identify initial destination
addresses in the public switched network.” Guidelines § 3.1 (emphasis added).
“Assignment of the initial code(s) will be to the extent required to terminate PSTN [public
switched telephone network] traffic as authorized or permitted by the appropriate
regulatory or governmental authorities ... ." Guidelines § 4.1 (emphases added).

The quoted Guidelines leave little doubt that NXX codes are to be used
only for the purpose of providing facilities-based local exchange service. IXCs generally
do not terminate traffic at end-user locations. Except where they use special access
(which, because it is dedicated, does not require switching or NXX codes), IXCs hand
over their interexchange traffic to a facilities-based local exchange carrier, most often at
a tandem switch. The LEC carries the call to a local switch and local loop, and then

?In our recent orders granting authority to provide facilities-based local exchange
service, we have restricted the authority to provide service granted at the certification
level pursuant to 35-A M.R.S.A. § 2101, rather than at the term and condition level. if
Brooks should pursue an argument in any forum that it has the authority to provide
facilities-based service throughout Maine solely because of the order granting it
authority to provide local exchange service, issued pursuant to Section 2102 in Docket
No. 97-331, we will not hesitate to reopen that Order and review whether we should
amend it in a manner consistent with other recent orders.

*The “unlawfulness” of offering the present service is due to the fact that Brooks
is offering the service without approved rate schedules and terms and conditions. As
noted above, Brooks does have authority under 35-A M.R.S.A. § 2102 to provide
interexchange service.
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terminates the call at the called customer, i.e., the destination address. As we found in
our prior orders, Brooks is not terminating traffic on “destination addresses” in any of the

54 non-Portland locations.

The conclusion that the Guidelines require that NXX codes be used only
for local exchange service is supported by the requirement in the FCC Delegation Order
that an applicant for an NXX code be certified as a provider of “local exchange service.”

C. Further Discussion of Prior Finding that the Brooks Service is
Interexchange

In finding that Brooks's “FX-like" service was interexchange, not local, we
relied in part on Brooks's characterization of the service as being “like” foreign
exchange service. Although foreign exchange service has a local component (the
“local” service of one exchange is brought to a customer in another exchange, hence
the name “foreign”), it is the routing of calls from one exchange to another, between
which toll charges otherwise would apply, that makes the service interexchange.*
Brooks is correct that FX service has attributes of local service, because it brings local
service to a remote location, but the primary purpose of FX is as a toll substitute, and
we reaffirm our prior finding that FX is an interexchange service.

“The interconnection agreement between Brooks and Bell Atlantic does provide
definitions of local and interexchange traffic; these definitions apply to the traffic of both
Brooks and Bell Atiantic. They are identical to the Commission’s definitions in Chapter
280. Under those definitions, we concluded that the traffic that originated from areas
outside the Bell Atlantic Portland BSCA, and that terminated in Portland, is
interexchange. Bell Atlantic and the other ILECs gather that traffic using their loops and
local switches in the various locations outside Brooks's Portland area exchange, and
they carry it over interoffice transport facilities to Brooks's only switch, located in
Portland. Because the traffic is interexchange, it is subject to the access charge
provisions of the Brooks-BA interconnection agreement (for interexchange traffic) rather
than the reciprocal compensation provisions (for local traffic).

As explained in our prior orders, the definitions of interexchange traffic in Chapter
280, § 2(G) and the BA-Brooks interconnection agreement expressly depend on toll
charges applying; traffic between exchanges that have “local” (EAS or BSCA) calling is
not considered interexchange. The BA-Brooks interconnection agreement refers to
BA's retail tariff to determine whether a call is local or interexchange.

If any-doubt should-arise-about-our-interpretation-of the Brooks-BA

interconnection agreement, we would not hesitate to reconsider our approval of that
agreement to ensure that its definitions of local and interexchange traffic would not lead
to an exhaustion of scarce public numbering resources.
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FX (foreign exchange) service in effect brings the local exchange service
of a distant (“foreign”) exchange to another exchange. Thus, for example, a customer
located in Portland who subscribes to FX service for Augusta will be provided with an
Augusta telephone number and may make calls as if the customer were located in
Augusta. Calls to locations within the basic service calling area (BSCA) for Augusta will
be toll-free. If the customer’'s Augusta telephone number is provided to callers located
in the Augusta BSCA, they may dial that number and be connected, toll-free, to the
customer in Portland. For customers (e.g., ISPs) seeking to gather traffic from distant
. exchanges without the caller incurring a toll charge, this is a particularly valuable feature

of FX service. However, for “traditional” FX service, the customer must pay for the cost
of the transport facilities (ordinarily dedicated) between Portland and Augusta. Those
costs are often substantial. Customers subscribe to FX to avoid paying toll charges,
and to allow others to call them without toll charges,® but typically they must have
substantial toll-calling volume between the two locations to justify the cost of the

dedicated transport facilities.

Brooks’s exceptions do not profess to relitigate our prior finding that its
“FX-like” service is interexchange.® Nevertheless, Brooks does cite to us a decision of
the California Public Utilities Commission, Order Instituting Rulemaking on the

SCustomers occasionally subscribe to FX service for an exchange that is within
the BSCA of the home exchange. Nevertheless, even that FX service normally is for
the purpose of avoiding toli charges. For example, a Portland customer might subscribe
to FX service for Freeport, which is within the Portland BSCA. Freeport's BSCA
includes Brunswick, but Portland’'s does not. Accordingly, the Portland customer, using
the Freeport number, may call toll-free to locations, including Brunswick, that are within
the Freeport BSCA; and persons in Brunswick may call toll-free to the customer in
Portland by dialing the Freeport number.

®0On May 1, 2000, AT&T filed a Petition to Intervene, accompanied by comments
that purport to address our Order issued on June 22, 1999. When we grant a late
petition to intervene, the intervenor is entitled to participate only in issues that are not
yet settled and cannot seek to relitigate decided issues. AT&T's comments, however,
do primarily argue that Brooks's “FX-like" service is local, notwithstanding the fact that
this issue has been fully litigated. Nevertheless, we grant AT&T's petition so that we
can address other arguments in its comments.

We cannot let pass, however, AT&T's statement that “ILECs themselves treat
calls from their end-user customers to their own foreign exchange customers as local
under their retail tariffs.” AT&T’s statement is nothing more than a description of the
“local” component of FX service; it ignores the interexchange component. In any event,

the placement of @ service ina carrier'stariff-isnot necessarily-determinative-ofits
substantive character. As we found in our prior orders, the very purpose of FX service
is as a substitute for toll (interexchange) calling, and FX customers pay substantial
amounts in lieu of toll charges. AT&T and Brooks would have us redefine the
interexchange component as “local.”
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Commission’s Own Motion Into Competition for Local Exchange Service, Rulemaking
95-04-043; Order Instituting Investigation on the Commission’s Own Motion Info
Competition for Local Exchange Service, Investigation 85-04-044, Decision

No. 99-09-029, California Public Utilities Commission, (Sept. 2, 1999) (California PUC
Rulemaking/investigation Order) apparently to support its argument that its existing
“FX-like” service, and its essentially identical proposed RX service, are “economically
efficient” and will avoid “unnecessary duplication” of the incumbent’s network. We
address those arguments in Part IV below. Brooks also claims, however, that the
California PUC designated “foreign exchange service as a local exchange service.”

The California Commission addressed a service configuration established
by a “competitive local carrier” (CLC) that is identical to the configuration that Brooks
established in Maine, with the distinction (probably insignificant in the long run) that the
California CLC was using only two NXX codes.

We see nothing in the California PUC decision (particularly in the portion
of the order quoted by Brooks) that suggests that FX service as a whole is local rather
than interexchange. The California Commission did rule that charges to the caller
should be rated by virtue of the “location” of the rate center (i.e., the location to which
the rate center is assigned) rather than by the rate center of the ultimate destination.
Thus, as under the present Brooks configuration in Maine, if the NXX were assigned to
an area within the local calling area of the caller, no toll charge would be assessed on
the caller. To that extent, the California decision is not necessarily remarkable.” If,
indeed, a carrier is offering a reasonable and legitimate FX service, the normal
expectation is that end users who dial a “local” number will not be charged toll charges
for those calls, even though those calls are routed to a place to which toll charges
normally apply. Another normal expectation, however, is that the FX subscriber (the
customer that causes the call to go to the remote exchange) pays rates for that
transport service that take into account the lost toll revenue.

The California PUC did not ignore the interexchange component of the
service. It addressed this component as a compensation issue, stating:

We conclude that, whatever method is used to provide a
local presence in a foreign exchange, a carrier may not
avoid responsibility for negotiating reasonable interexchange
intercarrier compensation for the routing of calls from the
foreign exchange merely by redefining the rating designation
from toll to local.

“What-is remarkable-about-the California-decision,-however,is-the fact that such __

a substantial portion of the order addressed the issue of how calls made by end-users
should be rated. The California approach would be paralleled here if our investigation
concentrated primarily on the fact that some of the independent ILECs in Maine have
rated the calls to the 54 non-Portland codes as tol! calls to Portland.
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The provision of a local presence using an NXX prefix rated
from a foreign exchange may avoid the need for separate
dedicated facilities, but does not eliminate the obligations of
other carriers to physically route the call so that it reaches its
proper destination. A carrier should not be allowed to benefit
from the use of other carriers’ networks for routing calls to
ISPs while avoiding payment of reasonable compensation
for the use of those facilities.

Cal. Order at 32.

And:

We conclude that all carriers are entitled to be fairly
compensated for the use of their facilities and related
functions performed to deliver calls to their destination,
irrespective of how a call is rated based on its NXX prefix.
Thus, it is the actual routing points of the call, the volume of
traffic, the location of the point of interconnection, and the
terms of the interconnection agreement — not the rating point
— of a call which properly forms a basis for considering what
compensation between carriers may be due.

Cal. Order at 36.

The California PUC never labeled the California CLC's “FX-like” service as
wholly local or interexchange.® Brooks's claim that the California PUC found the service
to be local exchange service is incorrect. ‘

While the comparison of Brooks's “FX-like" service to traditional FX
service has some parallels, we find that an even better comparison is to 800 service.
Unlike “traditional” FX 'service, the Brooks service does not use any dedicated lines.
Instead, as in the case of 800 service, Brooks's “FX-like” calls are placed to a “toll-free”
number and routed over trunking facilities to a distant location that normally incurs a toll
charge. It is beyond argument that 800 service is interexchange and that the charges
paid for 800 service are charges for an interexchange service, paid instead of regular
toll charges.® As discussed in more detail below, in connection with our rejection of

8Based on its discussion about the considerations to be addressed in
determining proper compensation, it is arguable that the California PUC considers FX
service to be neither local nor interexchange, but sui generis.

*The California Rulemaking/investigation Order recognized that, in addition to FX
service, “another traditional method to provide toll-free calling is ‘800’ service,” and that
if the California CLC had provided 800 service, it would have to pay “intercarrier
switched access charges.”
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Brooks’s proposed RX service, there is nothing preventing Brooks from providing a true
800 service, aside from its apparent unwillingness to pay for it.

We also doubt that Brooks has any real interest in retaining the 54
non-Portland NXX codes for any technical or engineering reason, or for any reason
beyond the economic advantage that the codes provided, since 800 or some equivalent
service would provide the same or better toll-free access to ISP customers. A toll-free
service that uses trunking facilities rather than dedicated facilities can be provided
efficiently (from an engineering perspective) using either the Brooks “FX-like”
configuration or an “800-like” configuration. The significant difference between the two
methods is the vastly greater number of NXX codes used in the Brooks configuration.
We suspect that the real difference to Brooks between those two alternatives is that, by
continuing to argue that it should be permitted to use 54 NXX codes to provide its
service, on the ground that the “FX-like” service is “local exchange service,” it may hold
onto its hope that it might avoid paying Bell Atlantic for the interexchange transport
service provided by Bell Atlantic. By contrast, under an 800-like service, it would be
clear without any doubt that Brooks would have to pay the legitimate interexchange
costs of long-distance transport, either by using (and paying access charges for) the
facilities of another carrier or by paying for the costs of providing its own facilities.

The record makes clear that Brooks's “FX-like" service is being used by
Brooks's ISP customers for the purpose of allowing the ISPs’ customers who are
outside Portland (and who are customers of Bell Atlantic or other ILECs rather than of
Brooks) to call the ISPs from locations throughout the state without paying toll charges.
It has exactly the same purpose as “traditional” FX service: it is a substitute for
interexchange toll service. Alternatively, it is a variant on “800" service, which is a
recognized interexchange service. We therefore reaffirm our finding that Brooks's
“FX-like” service is an interexchange service, not a local exchange service.

D. Conclusion to Part lil: Reclaiming NXX Codes

In this Order, pursuant to our authority under the FCC Delegation Order,
we order the NANPA to reclaim the 54 non-Portland NXX codes assigned to Brooks,
pursuant to the schedule described in Part V below. Brooks is not using those codes for
purposes that are consistent with the NANPA Guidelines or the requirements of the
FCC Delegation Order. It does not have the authority from this Commission to provide
local exchange service to anywhere in Maine outside its Portland area exchange (the
municipalities of Portland, South Portland and Westbrook); it has no loop, switching or
other facilities in, or local exchange service to, those areas; and the “FX-like” service
that it is providing with the use of the 54 non-Portland NXX codes is an interexchange

service.

With regard_to the procedure that we must use to order NANPA to reclaim

NXX codes, the FCC stated:
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~ We note that the CO Code Assignment Guidelines dictate

substantial procedural hurdles prior to reclamation of an unused NXX, in
part to afford the codeholder an opportunity to explain circumstances that
may have led to a delay in code activation... . We clarify that the Maine
Commission need not follow the reclamation procedures set forth in the
CO Code Assignment Guidelines relating to referring the issue to the
Industry Numbering Committee (INC) as long as the Maine Commission
accords the codeholders an opportunity to explain extenuating
circumstances, if any, behind the unactivated NXX codes.

FCC Delegation Order at §] 20 (footnote omitted).

Brooks has had an ample opportunity in this proceeding to contest the
findings and rulings we have made previously, and in this Order. Our findings fully
support an order to the NANPA to reclaim the unused Brooks codes.

In Part VI below we address a service, to be furnished by the ILECs (and

other carriers who wish to provide it}), that will provide a reasonable substitute for the
Brooks service, so that ISPs and their customers may continue to have affordatle
access to the Internet. We expect that it will take some time to implement that service,
and we do not want to disrupt service to either ISPs that subscribe to the Brooks service
or their customers. We therefore will delay the effective date of reclamation for a period

b of six months after the date of this Order so that Bell Atlantic and other ILECs will have
sufficient time to establish the services and rates described in Part VI, and so that |SPs
(and IXCs on a wholesale basis) will have a reasonable opportunity to subscribe to

those services.

IV. CLAIMS BY BROOKS AND OTHER PARTIES THAT THE COMMISSION’S
RULINGS IMPEDE COMPETITION AND EFFICIENCY

Brooks and others make an argument suggesting that the Commission’s findings
and rulings, and the rulings proposed in the Examiner's Report (that we now adopt), will
impede local competition in Maine. In our view, the activities of Brooks that we have
investigated in this case have nothing to do with local competition. Brooks’s service
does not create any local exchange service or competition whatsoever outside the
Portland area exchange, which is the only exchange in which Brooks has any local
exchange customers. The amount of local exchange competition created by Brooks's
“FX-like” service is precisely the same as the amount of local exchange competition
created by WorldCom's 800 service offerings in Maine's remote regions, i.e., none.
Brooks has not built any local exchange facilities in the exchanges outside of Portland,
and Brooks has no customers in those exchanges. Brooks has no contact with the
callers in those exchanges who use Brooks's service to call the ISPs and has no idea

- who is'using" the service.. The callers_are in fact customers_of Bell Atlantic, of the

independent ILECs, and possibly of other CLECs. There is nothing that Brooks is
U providing in any of those non-Portland exchanges that resembles local competition in
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any meaningful sense of the word, a fact borne out eloquently by all of the activities
Brooks is not doing.

Contrary to what Brocks, AT&T and some others have implied, this Commission
has been extremely receptive to, and supportive of competition for all facets of
telephone service. On the interexchange side, the Commission has acted vigorously to
reduce access rates everywhere in Maine, all to the advantage of vigorous
interexchange competition. With respect to local competition, we have recently allowed,
over the ILECs’ objection, a trial of facilities-based local competition using Internet
Protocol (IP) to go forward with virtually no regulatory intervention. '

The comments and exceptions filed by Brooks, as well as those by AT&T, also
suggest that the Commission is constraining competition by placing restrictions on
Brooks and other competitors in the way they define their local calling areas.
Specifically, Brooks suggests the Commission is requiring it to be bound by the
definitions used by incumbent local exchanged carriers (ILECs), and that such
restrictions on competitive LECs are not appropriate in a competitive marketplace. On
the contrary, we have not restricted Brooks or any other CLECs from how they define
their own retail local calling areas or from the retail rates they want to charge. Brooks is
free to offer calling areas of its own design so long as, when it uses the facilities of
others to accomplish that end, it pays for those facilities on the basis of how their
owners define them for wholesale purposes (interexchange or local). Wireless carriers
already offer calling areas vastly different from those offered by wireline carriers, but
have built (or leased) facilities that enable them to provide such calling areas.

With its “FX-like" service. however, Brooks is not attempting to define its own
calling area. In the areas to which the 54 non-Portland Brooks NXX codes are
assigned, Brooks is not offering a different calling area from those offered by the LECs.
Its "FX-like” service is not a “local calling area” for Brooks's customers (who are all in
Portland) or for anyone else. What Brooks is doing in the non-Portland locations is
offering free interexchange calling to customers of other LECs that allows them to call a
selected number of Brooks customers (ISPs) located in Portland. Brooks is in effect
attempting to redefine the local calling areas of other LECs. |f Brooks had any of its
own customers served by its own facilities (either by building them itself or by
purchasing UNEs), in one of the locations outside of Portland, e.g., Augusta, and
offered those customers the ability fo call all customers in Portland without toll charges, -
then it could be said that Brooks offered a local calling area in Augusta and, in
particular, that its local calling area differed from the ILEC's local calling area. With its
own customers in any area, Brooks would be free to delineate whatever “calling area” it
wants for those customers, subject to the condition that if such a call is carried over the
facilities of another carrier, it must compensate that carrier for the use of its facilities.
However, Brooks has no authority to provide local exchange service and no facilities or

"°See Time Warner Cable of Maine, Request for Advisory Ruling Regarding Pilot
Program, Docket No. 2000-285, Advisory Ruling (Apr. 7, 2000).
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& customers in locations outside of Portland, and therefore cannot and does not have
“local calling areas” in those places.

As discussed above, what Brooks is attempting to do is offer free incoming long
distance interexchange service to customers of ILECs who are outside Portland and
who want to call Brooks's customers in Portland. Although that goal should not be
confused with the offering of a local calling area, we'have no objection to the goal itself.
Our objections are to the use of 54 NXX codes to accomplish that end, when
reasonable alternatives exist; and to the notion that Brooks is somehow entitled to use
the facilities of someone else, for free, to accomplish that goal. When a carrier uses
facilities of others, it cannot unilaterally redefine wholesale arrangements between itself
and the carriers that actually carry its traffic simply by declaring that its calls are “local” if
that recharacterization is to its financial advantage. A carrier’s retail definitions of local
and interexchange do not govern whether it pays local or interexchange wholesale rates

to other carriers that carry its traffic.

Brooks also suggests that we are deterring it from deploying a more efficient
means of providing foreign exchange service, statlng tha, 4- erwce is “an efficient
functional equivalent to the Ioca’j‘f‘na:‘e‘p{mpgied bvt e |i:- b: nglc. A-ME™ (emph. zsis
added) The claim is extravaoﬁr CV0Gi.S is [of ohernng an Hlivakni 10 focal service,
i.e., an ability to call all customers within a local calling area. Atbest, it is offering an

eﬁ' cient functional equivalent” to Bell Atlantic's foreign exchange service. If the need to
( conserve NXX codes were not a concern, Brooks’s claim that a trunking-based FX

system is more economical than a system that uses private lines might have merit."
However, 800 service also uses trunking rather than dedicated lines between
exchanges and provides the same level of efﬁcienc¥ as the Brooks “FX-like”
configuration, but does not require any NXX codes. 2 Brooks's approach may be
“innovative,” but its claim that our orders “discourage the use of new technologies,” and

"The use of trunking facilities, which are shared by all users, is typically more
cost-efficient than the use of facilities that are dedicated solely to the use of a single
customer. On the other hand, at least for some customers, foreign exchange service
that uses private lines that are dedicated solely to the use of that customer are likely to
be more reliable because blocking either of trunking circuits or switching, caused by
high traffic volumes, is less likely to occur. Emergency 811 and alarm services typically -
use dedicated circuits to reach remote exchanges.

"2The California Rulemaking-Investigation Order suggests that in the absence of
allowing California CLCs the option of using NXX codes for the purpose of providing an
“innovative” FX service, CLCs would be required to place switching in every location in
which they wished to have a local presence. 1t does not appear that the California PUC

————considered-800-service-as-a reasonable alternative to the NXX-code-based FX service.

If one of Brooks’s customers in Portland subscribed to an 800 service (provided by
L Brooks or any other carrier), it would not be necessary for Brooks (or one of the

California CLCs in a parallel situation) to place switching in remote exchanges. With

800 service, a local customer in Augusta who was served by a LEC other than Brooks
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'~ its suggestion that it should not be saddled with the configuration of the ILECs’ network,
is disingenuous. Brooks is quite willing to use that network to reach the Brooks switch
in Portland, but does not want to pay for its use.

V. REJECTION OF BROOKS’S PROPOSED RX SERVICE

In Docket No. 99-593, Brooks filed proposed terms, conditions and rates
schedules for it to provide “Regional Exchange (RX) service.” We disapprove the filing
because we find the proposed service is not just and reasonable and because Brooks

" cannot provide the service without the 54 non-Portland NXX codes, which are not

available to it for this service.

Pursuant to the provisions of Chapter 110, § 1003(b) of the Commission's rules,
we issued a summary Part [ Order on May 26, 2000 for this docket stating our
conclusions. Part V of this Order constitutes Part 2 of the Order for Docket No.

99-593.%

The proposed service would use 54 (or more) NXX codes solely for the purpose
of rating calls, so that calls from various locations throughout the State that terminate in
Portland would be rated as local (non-toll). While it is a legitimate goal for a carrier to
provide toll-free interexchange calling, there are reasonable alternatives to the service
proposed by Brooks that do not needlessly use scarce NXX codes. One of those is

‘ traditional 800 service; another is the 800-like service we have ordered the ILECs to
provide. Neither of these uses any NXX codes within the 207 area code. Nothing
prevents Brooks, as an interexchange carrier, from providing an 800-like service itself.
Nothing prevents it from buying such a service from another carrier, for example, its
parent WorldCom. Under the present circumstances, where we are attempting to avoid
the need for an additional area code in Maine, and where other services are available
that are technologically equivalent, Brooks’s use of 54 codes solely for the rating of
interexchange traffic is unreasonable.

No service (even if there were appropriate compensation to the carrier actually
providing the interexchange transport) justifies the extravagant use of NXX codes and
7-digit numbers within those NXXs proposed by Brooks. It would take only two or three

(e.g., Bell Atlantic) would dial an 800 number. That number would be switched by a
switch owned by the LEC providing service in Augusta and then routed to Brooks's
customer in Portland. Brooks would need switching only in Portland.

"*0n June 2, 2000, the Examiner, pursuant to Chapter 110, §§ 103 and 1302,
issued a Procedural Order that stated good cause for suspending the 5-day deadline for
— theissuance.of the Part 2 Order.

b The Part | Order in Docket No. 99-593, as well as the Procedural Order,
incorrectly identify the date of deliberations as May 16, 2000. The correct date was

May 9, 2000.
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more Brooks-like arrangements, each with one ISP customer, to completely exhaust
Maine’s numbering resources. Brooks proposes to use numbers at the rate of 550,000
for ten customers (equivalent to a “fill” rate of under two one thousandths of one
percent). Brooks also suggests that “in a pooling environment, Brooks’s . . . use of
limited NXXs cannot be said to encourage exhaustion.” “Pooling” is the allocation of
1000 numbers within an NXX, which contains 10,000 numbers. Although pooling, which
will occur soon, provides sufficient flexibility to allow us to delay the return of the
particular codes that Brooks is not using for local exchange service for six months, its
suggestion is not persuasive. A use rate of ten in 55,000 is not that much better than
ten in 550,000. [t is also likely that in a majority of the locations to which the Brooks
codes have been assigned, there will not be any competitive LEC service in the near
future. [f there are no other CLECs to use some or all of the other 9000 numbers,
assigning Brooks 1000 numbers out of 10,000 effectively ties up all of the 10,000
numbers in an NXX and would prevent the NXX from being used more effectively in a
different location. Moreover, if in exchange where only Brooks was assigned a 1000
block of numbers, it were to use only 10 numbers, the use rate is still only ten in

550,000.

Brooks's proposed service (like the identical “FX-like” service it is presently
offering without authority) also depends on the use of the 54 non-Portiand NXX codes; it
cannot offer the service without them. Those codes are not available to Brooks for the
proposed service any more than they are for its present "FX-like” service. The reasons
given in Part lll, in support of our ruling that Brooks could not use the codes for the
present service, apply with equal force here. Brooks does not meet any of the
requirements of the FCC Delegation Order and the NANPA Guidelines. It does not
have authority to provide local exchange service in any of the 54 non-Portland areas,
and it has no facilities in those locations for the provision of local exchange service. In
addition, the proposed service is an interexchange service rather than a local exchange
service, and NXX codes may be used only for local exchange service.

Brooks argues that we should follow the reasoning of the California PUC
Rulemaking-Investigation Order in order to allow it to use the codes for the purpose of
providing the FX-like/RX service. We decline to do so for three reasons. First, the
California PUC did not even consider the important questions of whether a carrier using
an NXX must provide local exchange service to the place where the code is assigned,
whether it must have local exchange facilities, or whether NXX codes may be used for
interexchange services. It did not discuss the NANPA Guidelines or the contents of the
delegation order that the FCC has issued to the California PUC granting it certain
authority over the use and assignment of NXX codes.’

As discussed above in Part lll, the California PUC did not even clearly rule that
the service being offered by its CLCs — virtually identical to the service offered by
Brooks in Maine — was a local exchange service.
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Second, even if the California PUC could lawfully allow CLCs in California to use
NXX codes for a service like Brooks’s service in Maine, it is apparent, as a policy
choice, that the California PUC has placed a higher value on the ability of its CLCs to
offer the FX-like service based on the use of NXX codes than on the conservation of

those codes. It stated:

We disagree with Pacific’s claim that the Pac-West service
arrangement should be prohibited because it contributes to
the inefficient use of NXX number resources. While we are
acutely aware of the statewide numbering crisis and are
actively taking steps to address it, we do not believe that
imposing restrictions or prohibitions on CLC service options
is a proper solution to promote more efficient number

utilization.

We disagree. While the California PUC sees no reason to “impos[e] restrictions
or prohibitions on CLC service offerings,” we .see no reason why a carrier should be
permitted to use scarce NXX codes for gathering interexchange traffic when there are
technologically efficient methods (e.g., 800 service) to accomplish the same end,
without using NXX codes.® The California PUC did not address whether an 800
service configuration would be a reasonable alternative for using codes for a
non-dedicated FX-like arrangement.™®

Third, and perhaps most significant, it appears that the California CLCs may
actually have been offering true local exchange service (in addition to the
NXX-code-based “FX-like" service) in the locations to which the NXX codes had been
assigned. The California Commission stated:

Moreover, there is no reason to conclude necessarily that a
carrier will use any NXX code only to provide service to ISPs
which are located outside of the assigned NXX rate center.
For example, both Pac-West and WorldCom report they are
actively pursuing numerous opportunities to provide
profitable telecommunications services throughout their
service areas. Their current subscribers include paging
companies that have a significant demand for local DID

>The NANPA reports that California presently has 25 area codes. 12 of which
codes are in “jeopardy” and 11 of those 12 are subject to “extraordinary measures,” i.e.,
rationing. Number Assignments; NPAs in Jeopardy (visited June 20, 2000)
http://www.nanpa.com

"®Given the California PUC’s statements that the CLCs should pay ILECs that
transport the call more than nothing for that transport, but should also not pay switched
access rates, it should make little difference to the California CLCs whether they offer
an NXX-code-based FX service based on the use of NXX codes or an 800 service.
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numbers, which they, in turn, assign to local end users who
typically are physically located in the assigned rate centers.
(emphasis in original) Customers also include banks, retail
stores, and other businesses, both located inside and
outside the assigned rate centers. (emphasis added)

California PUC Rulemaking/investigation Order at 16-17.

While that reason appears to be little more than “make-weight” to the California
PUC, we would consider such service to be highly significant. If Brooks actually offered
local exchange service to customers located in any of the areas to which the 54
non-Portland codes have been assigned (on other than a sham basis), it would have a

legitimate claim to retain the codes.

For the foregoing reasons, we disapprove the proposed terms, conditions and
rates proposed by Brooks in Docket No. 99-593. Brooks is, of course, presently
providing the very service it has proposed in the tariff filing, but without authority. We
will require Brooks to terminate the present unauthorized service on the date that the
NANPA reclaims the NXX codes assigned to Brooks that are located outside the Brooks
Portland area exchange. We will, however, delay the effective date of our orders to the
NANPA for a period of six months and will permit Brooks temporarily to continue to offer
the present service to its currently existing customers during that period. As stated in
the Part | Order in Docket No. 99-593, Brooks must file a tariff for this grandfathered
service, or special contracts with the existing customers.

VI.  ILEC SNS/PRI (“500”) SERVICE FOR ISPs AND IXCs THAT SERVE ISPs

A. Service Description and Regquirement; Rates

In the June 22 Order, we proposed that Bell Atlantic and all other ILECs
(the independent telephone companies or ITCs), in their roles as providers of
interexchange service in Maine, offer a special service and retail rate for ISPs that
would represent a substantial discount from existing retail toll rates. The service would
also provide Bell Atlantic and the other ILECs with a more appropriate level of revenue
than the amounts BA-ME has “received” as “local” reciprocal compensation (which
actually are payments by BA to Brooks) under Brooks's interpretation of the
interconnection agreement between Brooks and Bell Atlantic. We also proposed that
the service be available on a wholesale basis to other IXCs.

There are two purposes to this service: to provide affordable statewide
access to the Internet and to provide an appropriate level of compensation to
interexchange carriers that actually carry the traffic and to LECs that originate and
terminate the traffic. Those carriers include Bell Atlantic, other ILECs that provide

-

interexchange service or interexchange access service, and any other IXCs that might
offer similar special ISP service on their own. At present, Brooks is providing affordable
access, but it is needlessly wasting 54 NXX codes to provide the service and is not
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properly compensating Bell Atlantic and other ILECs for the use of their interexchange
facilities. We have found Brooks's service to be unreasonable and unlawful. Brooks's
service also has not been available statewide on a toll-free basis. Most ITCs have rated
the traffic to the Brooks NXXs that are nominally assigned to areas outside Portland as
toll, because the traffic actually terminates in Portland rather than in the nominally
assigned locations, and at least two have blocked the traffic.

We note that some of the discussion below refers only to Bell Atlantic.
Some refers to ILECs generally or to Bell Atlantic and other ILECs. For example, where
we discuss present impacts of Brooks's service, we usually refer only to Bell Atlantic.
- Bell Atlantic has been the primary carrier of the traffic generated by the Brooks service.
Bell Atlantic also has an interconnection agreement with Brooks, and, at least until we
found that the traffic was interexchange, Bell Atlantic paid Brooks reciprocal
compensation for the “local” traffic that Bell Atlantic carried over its toll network. By
contrast, the other ILECs (ITCs) do not have interconnection agreements with Brooks.
Most ITCs have rated the traffic to the Brooks 54 NXXs assigned to areas outside
Portland as toll, with the resuit that there is relatively little traffic originating in ITC
exchanges that terminates at Brooks’s ISP customers.in Portland. In addition, as
explained below, Bell Atlantic will be providing the retail service and the other ILECs will
be providing access service. We fully intend, however, that all ILECs will participate in
providing the service, that the service will be available statewide on a toll-free basis to
end-users who are customers of ISPs, and that there be reasonable compensation
arrangements among Bell Atlantic, other ILECs and any other participants.

We proposed a special rate for two reasons. Both of these are related to
our findings that the ISP traffic carried by Brooks (only from its switch to its ISP
customers) is interexchange rather than local in nature; and that Bell Atlantic and other
ILECs actually carried the traffic over their transport facilities from locations outside the
Portland calling area to Brooks’s Portland switch. First, we want to ensure that Internet
subscribers are able to continue to subscribe to the Internet at reasonable rates,
consistent with the Legislature’s mandate of “affordable” Internet access in
35-A M.R.S.A. § 7101{4), even though the traffic at issue in this case is interexchange
rather than local. Second, we intend that the rate will fairly compensate Bell Atlantic
and other ILECs that will be carrying or providing access for this interexchange traffic.

We proposed that the service would be toll-free to end-users, much like an 800 service,

and that it would avoid the need to use NXX codes within the 207 area code, again
much like an 800 service, which uses no 207 NXX codes.

In its comments of July 14, 1999, Bell Atlantic proposed a service (labeled
Single Number Service/Hubbed Primary Rate ISDN, or SNS/PRI) essentially identical to
that proposed by the Commission, except for price.!” As under the Commission’s
proposal, the SNS/PRI service would use numbers that would be toll-free to end-user

"The SNS/PRI service configuration uses advanced intelligent network (AIN)
database capability and is therefore technically superior to circuit-switched 800 service.
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‘ customers. Each ISP could be assigned one (or more) 7-digit number within the “500"
prefix.”® There would be no need to use any NXX codes within the 207 area code.®

The SNS/PRI service is an interexchange service, and the rate is an
interexchange rate, for traffic that the Commission has found is interexchange. It is also
a retail service offered to ISPs. The rate to ISPs will be flat. There will be no usage
component (per-minute or otherwise). The subscribers to the rate will be ISPs, not
individual customers of ISPs. The service is an inward (called party pays) service; ISP
customers would be able to call the “500” numbers without paying toll charges.

Under recent changes to the interexchange relationship between Bell
Atlantic and the other ILECs (ITC), Bell Atlantic provides retail interexchange toll
services to ITC customers in the local service territories of all of the ITCs, except one.?°
The ITCs provide access service to Bell Atlantic and other IXCs. The IXCs pay access
charges according to rate schedules on file with the Commission. Pursuant to contract,
the ITCs also bill their local exchange customers for Bell Atlantic's retail toll service, and
turn over that retail revenue to Bell Atlantic. Unlike the other ITCs, Saco River
Telegraph and Telephone Company provides its own interexchange service to its local
exchange customers and pays Bell Atlantic and other ITCs to terminate its traffic.

Some questions have been raised about the participation of the

independent ILECs, specifically about “concurrence” by those companies in Bell

( Atlantic’s interexchange rate schedules. Historically, the independent telephone
companies (ITCs) have concurred in those schedules. Under that concurrence (and the
now abandoned settlements process), Bell Atlantic and the ITCs provided
interexchange services jointly. Although some ITCs may still “concur,” we view
concurrence, or the lack thereof, as irrelevant under the present arrangement between
Bell Atlantic and the ITCs, where Bell Atlantic provides interexchange service to retail
customers located in ITC local service territories and the ITCs provide interexchange
access services to Bell Atlantic.

*®Brooks's exceptions claim that Bell Atlantic cannot use “500" numbers for the
proposed service. f Brooks is correct, we expect Bell Atlantic to obtain another prefix
that it may use for the service.

*Great Works Internet (GWI), a customer of Brooks, states, somewhat
misleadingly, that the proposed SNS/PRI service would require “20,000 internet users to
change their numbers.” The service would not require any of these users to change
their home or business telephone numbers. They would only have to change the
number that they dial to access internet service. The vast majority of these users would

___ have tomake.a one-time change to the number in their computer software that provides
access to the Internet. That software automatically dials the number.

L “0ther [XCs, such as AT&T, Spring and WorldCom, also provide interexchange
service to local service customers of ITCs.
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In response to a set of questions filed by the ITCs, Bell Atlantic stated that
the ITCs will offer the SNS/PRI services only if they specifically concur or independently
establish their own rate schedules for these services and agree upon compensation
with Bell Atlantic. Bell Atlantic also stated that the tariff it is preparing will not include
provisions “for the exchange of traffic for this service between BA-ME and the ITCs, in
either the originating (i.e., ITC originated to BA-ME'’s ISP terminating subscriber) or
terminating (i.e., BA-ME originated to ITC's terminating ISP subscriber) direction.”

Consistent with the description above concerning toll services generally,
we will require Bell Atlantic to offer the retail SNS/PRI service to ISP customers located
in ITC local exchange service areas, and to allow customers of I[TCs to call ISPs located
in Bell Atlantic local exchange territory.?! We also will require the ITCs to provide
access service to Bell Atlantic and other IXCs. Rate schedule concurrence is not
necessary. ITCs will also provide (sometimes jointly with Bell Atlantic) any necessary
dedicated facilities (local distribution channels) to ISPs located in their territory. In
response to the question asked by the Telephone Association of Maine (TAM} in its
exceptions, concerning whether we are requiring BA to offer “toll plans statewide,”
including areas served by ITCs, the answer for the SNS/PRI service is yes.

B. Retail Pricin

BA proposed rates that would be “non-usage sensitive and non-distance
sensitive and will probably fall in the range of $500-$600 per month, per SNS/PRI
facility.” In its March 24, 2000 filing, it stated that the rate for such a facility would be
“approximately $500." A retail ISP subscriber must obtain a minimum of two SNS/PRI
facilities, one in each of the two “sector hubs” for the service, located in Portland and
one in Bangor. In addition, an ISP would need “appropriately sized Local Distribution
Channels to connect the ISP’s location to a single interconnection point on BA-ME's
network,” at flat-rated prices equal to special access prices, which are distance

sensitive.

Bell Atlantic characterized these rates as “affordable” (the statutory
standard) rather than based on a possible pricing standard mentioned in the
Commission’s Order, long run marginal cost.

No party objected to BA's proposed pricing for the retail service, eitherin
earlier comments or in exceptions. The earlier comments filed by Brooks claimed that
the proposed Bell Atlantic retail rate would not allow Brooks to “compete.” Brooks did
not state the reason for this claim, beyond the further conclusory statement that the
proposed rate includes a “discriminatory rate structure that will make this service

2'In the case-of 800.service, 800 _service customers_located in BA-ME territory
are able to receive calls from all locations in Maine including calls originated by ITC
end-users. A BA-ME 800 service customer does not have to subscribe to an ITC
service to receive those calls from end-users whose exchange service is provided by an
ITC. We expect the same to be true with this SNS/PRI (500) service.
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uneconomical for CLECs [sic] to provide.”?® Nothing precludes Brooks from offering a
similar retail service using its own facilities and ILEC access services or through resale
of the Bell Atlantic service. As proposed in the Commission’s June 22, 1999 Order and
in Bell Atlantic's proposal, the retail rate would be available at a wholesale discount so
that other IXCs would be able to resell it. Bell Atlantic states that the discount in Maine

is presently 18-20%.

The rate proposed for this service by Bell Atlantic is acceptable. it

. represents a substantial discount from the toll rates for the calling volumes directed to

ISPs. It satisfies the criterion of 35-A M.R.S.A. § 7101(4), which requires “affordable
access" to computer-based information services. Although not required to do so,
competitive IXCs may also offer a similar service. In order to facilitate such offerings by
IXCs, Bell Atlantic shall also offer a discounted wholesale rate as required by 47 U.S.C.
§ 251(c)(4). That requirement applies to “any telecommunications service that the
carrier [any ILEC] provides at retail to subscribers who are not telecommunications
carriers.” The requirement does not make any distinction between local exchange and
interexchange service. The amount of the discount represents billing and other costs
that the ILECs avoid by providing the service on a wholesale basis to IXCs rather than

on a retail basis to ISPs.

The Examiner's Report proposed to require Bell Atlantic to provide an
additional rate for wholesale customers (IXCs) that would equal the wholesale rate
described above, but that would be broken down into separate components of
switching, transport and a remaining “common line” amount, similar to the current
structure for access rates. The Examiner and advisors apparently believed that a
carrier providing service to an ISP could use its own switching, for example, and
purchase only transport and the common line component from Bell Atlantic or other
ILECs, thereby avoiding the ILEC switching charge. According to Bell Atlantic's
exceptions, that assumption is not correct:

*’Because the service is interexchange, Brooks’s statement quoted above should
be read as applying to the ability of /XCs to provide the service.

C

Brooks's exceptions provide a little more specificity to its objection. We discuss
that objection below.



-

o

Order Requiring ... -24 - Docket No. 98-758
Order Disapproving. . . Docket No. 89-593

SNS/PRI uses select network facilities to extend a wide-area
calling area to an ISP’s end users from the PRI hub
locations. This investment includes hub switching, direct
interoffice transport (where available), Advanced Intelligent
Network (AIN) database capability and dedicated terminating
facilities to the ISP end user. All of these network
components must be in place to efficiently route calls under

the SNS/PRI service.

As a consequence, a competing carrier wishing to provide a
service comparable to SNS/PRI on a facilities basis cannot
own only a terminating switch, as the Examiner apparently
envisions. Instead, a competing facilities-based provider
must obtain all of the foregoing network facilities which
enable BA-ME to provide SNS/PRI. There is no way for
BA-ME to “break down" its retail service architecture into a
wholesale access rate structure, as the switched access rate
categories of common line, switching, and transport do not
correspond to the investment in SNS/PRI-related facilities.

Brooks made a similar argument, claiming in effect that the “bundled”
service “excludes” competition for what it refers to as the “local service component,”
i.e., the local distribution channel. Brooks apparently views the “local distribution
channel” as a “local component” in part because of its name and its location in Bell
Atlantic’s tariff. A “local distribution channel” is a facility that runs between a switching
facility and a customer. Such a facility is dedicated to that customer’s exclusive use
and, depending on purpose, may also be called a “local loop” or “special access.” The
facility, whatever it is called, is capable of carrying both interexchange and local traffic.
The service that Bell Atlantic's and the ITCs will offer is an integrated interexchange
service that carries interexchange traffic. Brooks apparently agrees with Bell Atlantic’s
claim that the service is an integrated one and cannot feasibly be broken down into
components. Accordingly, we will not require Bell Atlantic and the ILECs to offer
services consisting of the three components individually as suggested by the
Examiner’'s Report.

Brooks, in its earlier comments, also complained that if the Commission
ordered the proposed service, it would not be permitted to collect anything for traffic that
originates on another carrier's network and that terminates at Brooks's facilities. The
problem for Brooks is not whether it may collect compensation for terminating traffic, but
whether there will be any terminating traffic, once its present unauthorized “FX-like”
service ceases. The Bell Atlantic-IL EC SNS-PRI service will be provided directly to ISPs

that subscribe to the service. That traffic will be carried directly to a subscribing ISP by
Bell Atlantic (and, if the ISP is located in ITC territory, locally by the ITC). Unless
Brooks (as an IXC) establishes a competing similar interexchange service, which it is
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‘ obviously free to do, none of the present “FX-like” traffic will terminate on Brooks's
facilities. The question of compensation for nonexistent traffic is therefore academic 2

C. Compensation Among ILECs

Many, and perhaps most, ISPs are located in Bell Atlantic territory.*
Under the SNS/PRI service, if an end user who is located in independent telephone
company (ITC) territory places a 500-NXX-XXXX call to one of the ISPs located in BA
territory, the ITC is entitled a “terminating” access payment from Bell Atlantic.?®
Conversely, when an ISP is located in ITC territory, and a Bell Atlantic customer dials a
500 number assigned to that ISP, the ITC is entitled to an “originating” access
payments. In its Response, Bell Atlantic stated that because the SNS/PRI! service was
heavily discounted, it would not pay the ITCs their standard access rates. Bell Atlantic

stated:

[T]he proposed tariff does not cover the terms and conditions
for the exchange of traffic for this service between BA-ME
and the ITCs, in either the originating (i.e., ITC originated to
BA-ME’s ISP terminating subscriber) or terminating (i.e.,
BA-ME originated to ITC's terminating ISP subscriber)
direction. The specific terms and conditions for the
exchange of this traffic would have to be negotiated in

L arrangements between BA-ME and the ITCs because
existing agreements for the exchange of toll and local traffic
between BA-ME and the ITCs do not cover the special class

- of traffic created by the Commission in this docket and

served by this new SNS/PRI offering.

It also stated:

An ITC would need to determine for itself whether it
desired to offer this service to its subscribers by concurring

®Even if Brooks were somehow able to retain the ISP customers (other than in a
resale capacity), so that it still had terminating traffic, the traffic wouid be interexchange,
not local. The BA-Brooks interconnection agreement requires that regular access
charges apply to interexchange traffic. BA would not pay reciprocal compensation to

Brooks.

%At the time the Commission made its factual findings in the Order issued on
June 22, 1999, all of the ISPs that are customers of Brooks were located in Portland.
—Bell Atlantic_is the ILEC that serves Portland.

‘ ZAs in the case of 800 service, because it is an inward service (the calied party
pays), “originating” and “terminating” access designations are reversed.
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in BA-ME's filed tariff terms and conditions.?® The terms and
conditions (including cost recovery) for the exchange of
traffic originating or terminating on an ITC’s network would
need to be negotiated between BA-ME and the ITCs, most
likely on the basis of an equitable division of the retail rate
permitted by the Commission to be charged to the ISP
subscriber.

The origination of a call by an ITC subscriber to a
BA-ME “500” or “555” ISP subscriber is not traditional
access service by the ITC because the Commission has
determined that BA-ME’s provision of the interoffice
transport and delivery of this traffic is not to be considered or
rated as traditional toll service. The Commission, in this
docket, has created an entirely separate class of service for
Internet-bound traffic only.

The Telephone Association of Maine (TAM) strongly urges us in its
exceptions to address the matter of inter-company compensation. The Examiner's
Report had suggested that under 35-A M.R.S.A. § 7901 jurisdiction over inter-company
compensation issues may be limited to occasions where the companies cannot agree.

Subsection 2 of section 7901 does indeed address dispute resolution. Subsection1,

however, makes clear that the Commission has direct jurisdiction over “rates, tolls or
charges” for the “transfer of messages or conversations” over lines that are connected
between carriers without regard to the existence of a dispute. In addition, we have
ample authority under 35-A M.R.S.A. § 1303 to investigate a matter such as inter-
company compensation, and that issue surely is reasonably now within the scope of this
case, which is an investigation under section 1303.

At least initially, BA, the ITCs and the Commission staff shall address the
question of inter-company compensation in a collaborative manner pursuant to a
schedule to be established by the Examiner. For that reason, as noted in Part V, we will
allow BA and the ITCs a period of up to six months to address compensation issues, as
well as any administrative matters that may arise.?’

In addressing the compensation issues, BA, the ITCs and the Advisory
Staff should be aware of the following considerations:

%We have addressed the “need” for ITCs to “concur” at Part VI.A above.

¢

Z"As noted in Part V, Brooks may continue to offer the unauthorized NXX-based
"FX-like” service to existing customers only for the full 6 months.
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1.

It is not entirely clear (contrary to Bell Atlantic’s assertions) that “existing
agreements for the exchange of toll and local traffic between BA-ME and
the ITCs do not cover the special class of traffic . . . .” It is not clear that
existing access tariffs or contractual arrangements between the Bell
Atlantic and the ITCs exclude any specific class or type of interexchange
traffic from existing access tariffs or compensation arrangements.

As claimed by Bell Atlantic, the Commission has established a special
category of interexchange toll service for Internet traffic, to be priced
substantially below existing toll rates. Bell Atlantic asserts that “BA-ME's
provision of the interoffice transport and delivery of this traffic is not to be
considered or rated as traditional toll service." The Commission, however,
has not made any finding at this time concerning whether special
compensation arrangements are necessary for the SNS/PRI service.

If the ITCs charged their existing access rates for the origination of this
traffic, Bell Atlantic most likely would be paying more to the ITCs than it
would be collecting from its retail customers, the 1SPs., We also note,
however, that in the recent past, there has been no direct relationship
between access revenue billed as a result of calling by a particular
customer and the amount of retail revenue obtained from that same
customer. Access rates are the same for all minutes and no longer vary
according to calling volumes (as they did under versions of Chapter 280 of
the Commission’s rules prior to the enactment of 35-A M.R.S.A. § 7101-B)

Retail rates vary considerably, however.

A substantial amount of the Internet traffic originating in ITC territory that
will terminate in Bell Atlantic territory will be incremental. At least two
ILECs block the traffic that would otherwise be directed to ISP customers
of Brooks. Most ITCs charge regular toll rates for that traffic. Accordingly,
the ITCs presently are not receiving a significant amount of access
revenue for that traffic because blocking prevents, and per-minute toll
rates deter, end users from subscribing to ISPs that are located in Bell

Atlantic territory.

"Other Issues

The exceptions of the Telephone Association of Maine (TAM)?® state that

some ITCs have switches that are not currently capable of providing PRIs. We will
request the ILECs to address this matter in the collaborative process that we require in

Part VI.C above.

?*The ITCs and Bell Atlantic are all members of TAM, but at least on the issues
addressea in this Part VI, it is clear that TAM represents the interests of the ITCs.
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TAM's exceptions also note that the June 22, 1999 Order stated that “the
rate would not be available to ISPs that offer voice services over the Internet.” TAM
states that it:

believes this to mean that no customer subscribing to the
service may do so for the purpose of carrying voice traffic.
TAM is not aware of anything in the proposal that would
prevent a company other than an ISP from subscribing to
this service.

TAM then asks whether the Commission intends that the service should only be used
by ISPs.

We do intend that the service be available only to ISPs. That limitation
should appear in Bell Atlantic’s terms and conditions. 35-A M.R.S.A. § 7101(4) justifies
a special rate for connecting to the Internet. It does not justify a similar special rate for
ordinary toll traffic.

TAM then raises questions about the enforceability of the limitation. We
agree that enforceability may be a difficult problem, and we expect the parties to
address this in the collaborative process that also will address compensation. We
believe that a reasonable policy as a starting point is that ISPs that offer Voice over
Internet Protocol (VolP) should not be permitted to subscribe to the SNS/PRI service
and rate. By “offering,” we mean marketing and/or providing software for VolP. Ifitis
feasible to segregate VolP traffic, we could alter that policy. We doubt if it is possible to
enforce such a policy against end users who, on their own, obtain and use VolP
software.

Vil. CONCLUSION

We reaffirm our findings in prior orders that Brooks's use of the 54 NXX Codes
outside its Portland area exchange is for interexchange purposes, not local, and that
Brooks is not providing facilities-based local exchange service or any other
facilities-based service in those exchanges. The “FX-like” service that Brooks is
currently offering without authority is unreasonable and will not be approved.
Accordingly, Brooks has no legitimate need for the 54 codes, and, as authorized by the
FCC Delegation Order, we order the NANPA to reclaim them six months after the date
of this Order.

Within 30 days following this Order, Bell Atiantic shall file rates, terms and
conditions for the retail, wholesale combined, and wholesale components services
described in Part IV above.
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~ Ordering Paragraphs

Accordingly, we

1. FIND, in Docket No. 99-593, pursuant to 35-A M.R.S.A. § 310, that the
proposed changes to the rate schedules and terms and conditions of the New England
Fiber Communications L.L.C. contained in Maine PUC Tariff No. 1:

5™ Revised Page 1.1 (cancels 4" Revised Page 1.1)
2" Revised Page 12.1 (cancels 1% Revised Page 12.1)
1%t Revised Page 12.4 (cancels Original 12.4)

1%t Revised Page 12.5 (cancels Original 12.5)

1! Revised Page 12.6 (cancels Original Page 12.6)
Original Page 12.7

are UNJUST AND UNREASONABLE and we ORDER that they will not become
effective,

2. ORDER New England Fiber Communications L.L.C. to file special
contracts, for approval under 35-A M.R.S.A. § 703(3-A), or rate schedules and terms
and conditions, for a limited continuation of its existing service that is similar to the
disapproved service, as described in the body of this Order;

b 3. ORDER New England Fiber Communications L.L.C. to make the filing or
filings described in paragraph 2 on or before July 18, 2000;

4, ORDER the North American Numbering Plan Administrator (NANPA),
effective six months from the date of this Order, to reclaim the 45 central office (NXX)
codes in the State of Maine that are assigned to New England Fiber Communications
d/b/a Brooks Fiber, and that are outside New England Fiber Communications’' Portland
area exchange (consisting of the municipalities of Portland, South Portland and

Westbrook, Maine); -

5. ORDER New England Telephone and Telegraph Company d/b/a Bell
Atlantic-Maine to file a schedule of rates, and terms and conditions for the Single
Number Service/Hubbed Primary Rate ISDN (SNS/PRI) service described in Part VI of -
this Order. Bell Atlantic shall make that filing within 30 days of the date of this Order;
and

6. ORDER New England Telephone and Telegraph Company d/bfa Bell
Atlantic-Maine, the independent incumbent local exchange carriers of Maine IXCs that
are parties to the case that intend to offer SNS/PRI or similar service, and the

———Commission-Advisery-Staff assigned-to-this-case-to-engage-in-a collaborative process
for resolution of questions having to do with compensation between Bell Atlantic and the
V independent ILECs, the question of whether there are technical problems in offering the
service at some independent ILEC switches, and the question of restricting such service
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to uses other than Voice over Internet Protocol. For the latter purpose, the Advisors
may request information from other parties in this case and from outside persons. The
Hearing Examiner shall establish a schedule for the collaborative process, which shall

not exceed six months.

Dated at Augusta, Maine, this 30" day of June, 2000.
BY ORDER OF THE COMMISSION

Dennis L. Keschl
Administrative Director

COMMISSIONERS VOTING FOR; Welch
Nugent
Diamond

—THIS DOCUMENT HASBEENDESIGNATEDFORPUBLICATION
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NOTICE OF RIGHTS TO REVIEW OR APPEAL

5 M.R.S.A. § 9061 requires the Public Utilities Commission to give each party to
an adjudicatory proceeding written notice of the party's rights to review or appeal of its
decision made at the conclusion of the adjudicatory proceeding. The methods of review
or appeal of PUC decisions at the conclusion of an adjudicatory proceeding are as

follows:

1. Reconsideration of the Commission's Order may be requested under
Section 1004 of the Commission's Rules of Practice and Procedure (65-407
C.M.R.110) within 20 days of the date of the Order by filing a petition with the
Commission stating the grounds upon which reconsideration is sought.

2. Appeal of a final decision of the Commission may be taken to the Law
Court by filing, within 30 days of the date of the Order, a Notice of Appeal with
the Administrative Director of the Commission, pursuant to 35-A M.R.S.A.
§ 1320(1)~(4) and the Maine Rules of Civil Procedure, Rule 73, et seq.

3. Additional court review of constitutional issues or issues involving the
justness or reasonableness of rates may be had by the filing of an appeal with
the Law Court, pursuant to 35-A M.R.S.A. § 1320(5).

Note: The attachment of this Notice to a document does not indicate the Commission's
view that the particular document may be subject to review or appeal. Similarly, the
failure of the Commission to attach a copy of this Notice to a document does not
indicate the Commission's view that the document is not subject to review or appeal.
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DOCKET NO. 21982

PROCEEDING TO EXAMINE § PUBLIC UTILITY COMMISSION
RECIPROCAL COMPENSATION §

PURSUANT TO SECTION 252 OF THE § OF TEXAS

FEDERAL TELECOMMUNICATIONS  §

ACT OF 1996 §

ARBITRATION AWARD

This Arbitration Award (Award) approves permanent rates for inter-carrier compensation
relating to the transport and termination of local traffic between Southwestern Bell Telephone
Company (SWBT) and certain competitive local exchange carriers (CLECs). Specifically, these
rates provide reciprocal compensation for the inter-office transport, end-office switching, and
tandem switching of local traffic. For purposes of this Award, a call to an Internet service
provider (ISP) is subject to these reciprocal compensation rates to the extent that such a call

originates and terminates within the same local calling area.

SWBT and any CLEC that has requested arbitration of the issue of inter-carrier
compensation in this proceeding! pursuant to § 252 of the federal Telecommunications Act of
19967 shall incorporate the rates approved in this Award in any interconnection agreement which
is subject to the outcome of this proceeding. If the CLEC has formally notified the Commission
of its election of either the first or third option regarding reciprocal compensation for local traffic
in Attachment 12 of the Texas 271 Agreement (T2A)3, then a true-up of the applicable bill-and-

keep period shall be performed using the inter-carrier rates approved in this Award.*

! Order No. 3 required CLECs to file petitions seeking arbitration of the issue of inter-carrier compensation
in this proceeding by February 3, 2000. Order No. 3 at 1 (Jan. 25, 2000).

2 pub. L. No. 104-104, 110 Stat. 56 (codified as amended in scattered sections of 15 and 47 U.S.C.) (FTA).

3 Investigation of Southwestern Bell Telephone Company's Entry into the Texas InterLATA
Telecommunications Market, Project No. 16251, Order No. 55 (Oct. 13, 1999). The T2A is a standardized
interconnection agreement available from SWBT through October 13, 2003. See Project No. 16251, Order No. 55,
Attachment 12 at § 4.1; Docket No. 16251, SWBT Letter Agreeing to Extend T2A (July 7, 2000). Attachment 12
to the T2A addresses the issue of reciprocal compensation, providing an electing CLEC with three options from
which to choose. Under the first option, after January 22, 2000, SWBT and the electing CLEC shall operate under a
bill-and-keep arrangement for all wireline traffic, including ISP-bound traffic, during periods of negotiation and/or
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I JURISDICTION

If an incumbent local exchange carrier (ILEC) and CLEC cannot successfully negotiate
rates, terms and conditions in an interconnection agreement, FTA § 252(b)(1) provides that
either of the negotiating parties “may petition a State commission to arbitrate any open issues."
The Commission is a state regulatory body responsible for arbitrating interconnection

agreements approved pursuant to the FTA.

IL PROCEDURAL HISTORY

On January 13, 2000, the Commission initiated this proceeding for the purpose of
consolidating requests to arbitrate the issue of reciprocal compensation for the transport and
termination of local traffic. This proceeding addresses only this single issue; other issues for
which arbitration is requested by the carriers participating in this docket are addressed in separate
arbitration proceedings relating to specific interconnection agreements. The Commission limited
participation in this docket to only those parties arbitrating the issue of reciprocal compensation
in this proceeding, i.e., SWBT and interconnecting CLECs, 3 consistent with P.U.C. SUBST. R.
22.305(e).5

arbitration. The second option permits the parties to operate under a bill-and-keep arrangement for the duration of
their agreement. Under the third option, commencing on the date that the CLEC opts into the T2A, SWBT and the
electing CLEC seeking to negotiate and/or arbitrate the issue of compensation shall operate under a bill-and-keep
arrangement for all wireline traffic, including ISP-bound traffic, during periods of negotiation and/or arbitration. The
bill-and-keep arrangements under both the first and third options are subject to true-up. The Commission concludes

that the true-up period under the first and third options ends upon the Commission's approval of an interconnection
agreement incorporating the inter-carrier compensation rates approved in this Award.

4 After a CLEC files notification of its intent to opt into the T2A, in whole or in part, the Commission
issues a letter of acknowledgement.

3 See generally Order No. 3 (Jan. 25, 2000). GTE Southwest, Inc. and other ILECs did not seek to expand
the scope of this proceeding to arbitrate reciprocal compensation issues for purposes of their interconnection
agreements.

¢ This rule allows only the parties to the interconnection agreement to participate as parties in the

arbitration proceeding.
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The parties in this proceeding are: Adelphia Business Solutions of Texas, LLP
(Adelphia), Allegiance Telecom of Texas, Inc. (Allegiance), AT&T Communications of the
Southwest, Inc. (AT&T), CCTX, Inc. D/B/A Connect! (Connect), the CLEC Coalition’ (the
Coalition), e.spire Communications, Inc. (e.spire), Focal Communications Corp. (Focal), Level 3
Communications (Level 3), MCI Worldcom Communications, Inc. (WCOM), Southwestern Bell

Telephone Company (SWBT), and Taylor Communications Group, Inc. (Taylor Comm.).

The parties engaged in discovery through April 4, 2000. Direct testimony was filed on
March 15, 17, and 20, 2000; rebuttal testimony was filed on March 31, 2000. The hearing on the
merits was held on April 4 and 5, and May 18, 2000.

III. RELEVANT STATE AND FEDERAL PROCEEDINGS

A. RELEVANT COMMISSION DECISIONS

Mega-Arbitrations

The FTA became effective in February 1996. Soon thereafter, several proceedings—
collectively referred to as the Mega-Arbitrations—were initiated and consolidated for the
purpose of arbitrating the first interconnection agreements in Texas under the new federal statute.
A focal issue in these proceedings revolved around establishing “reciprocal compensation” rates.

“Reciprocal compensation” refers to the statutorily mandated arrangement between two carriers

" The CLEC Coalition includes: Time Warner Telecom, L.P. (TW}, KMC Telecom, Inc. (KMC), GST
Telecom, Inc. (GST), NEXTLINK Texas, Inc. (NEXTLINK), Intermedia Communications, Inc. (Intermedia), ICG
Choicecom, L.P. (ICG), Teligent, Inc. (Teligent), Winstar Wireless of Texas, Inc. (Winstar), and Reliant Energy
(Reliant).

® With the exception of WCOM and Taylor Comm., the CLECs participating in this docket filed requests
to arbitrate the reciprocal compensation issue in this proceeding. WCOM and Taylor became parties to this
proceeding by virtue of the severance of the issue of reciprocal compensation from other arbitration proceedings and
the consolidation of such severed issue into this proceeding. Petition of Southwestern Bell Telephane Company for
Arbitration with MCI Worldcom Communications, Inc., Pursuant to Section 252(b)(1) of the Federal
Telecommunications Act of 1996, Docket No. 21791, Order No. 6 (Jan. 26, 2000); Petition of Taylor
Communications Group, Inc. for Arbitration with Southwestern Bell Telephone Company Pursuant to Section
252(b)(1) of the Federal Telecommunications Act of 1996, Docket No. 21754, Order No. 7 (Jan. 24, 2000).
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by which each carrier receives compensation for the transport and termination on its network
facilities of local telecommunications traffic that originates on the network facilities of the other
carrier.’

In November 1996, the Commission issued the First Mega-Arbitration Award in Docket
No. 16189,'° which established inter-carrier compensation rates, on an interim basis, for end-
office switching, tandem switching, and inter-office transport. The reciprocal compensation
rates adopted in the First Mega-Arbitration Award applied to calls that originated and terminated
within SWBT’s mandatory single- or multi-exchange local calling areas, including areas
encompassed by mandatory Extended Area Service (EAS) arrangements. During the first nine
months after the date upon which the first commercial call terminated between SWBT and a

»ll

CLEC, however, the Commission designated “bill-and-keep™’ as the arrangement by which

reciprocal compensation would be accomplished.

The Second Mega-Arbitration Award in Docket No. 16189,'? issued December 1997,
approved cost studies for SWBT and established permanent inter-carrier compensation rates.

These permanent rates appear in Attachment A to this Award.

Pursuant to FTA § 252(i), many CLECs subsequently opted into the reciprocal
compensation provisions in the interconnection agreements approved in the Mega-Arbitration

proceedings. Neither the First nor Second Mega-Arbitration Award, or the interconnection

® See FTA §§ 251(b)(5), 252(d)}(2). The FCC has construed the reciprocal compensation requirement in the
FTA to apply to local telecommunications traffic only. 47 C.F.R. § 51.701(e) (1998).

9 petition of MFS Communications Company, Inc. for Arbitration of Pricing of Unbundled Loops
Agreement Between MFS Communications Company, Inc. and Southwestern Bell Telephone Company, Docket No.
16189, er al, Award (Nov. 8, 1996) (First Mega-Arbitration Award).

"1 FTA §252(d)(2)(B)(i) permits “arrangements that afford the mutual recovery of costs through the
offsetung of reciprocal obligations, including arrangements that waive mutual recovery (such as bill-and-keep
arrangements).”

12 Petition of MES Communications Company, Inc. for Arbitration of Pricing of Unbundled Loops
Agreement Between MFS Communications Company, Inc. and Southwestern Bell Telephone Company, Docket No.
16189, et al, Award (Dec. 19, 1997) (Second Mega-Arbitration Award).
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agreements resulting from those proceedings, specifically addressed the issue of whether an ISP-

bound call is subject to reciprocal compensation.
Docket No. 18082

The reciprocal compensation provisions in the interconnection agreements approved in
the Mega-Arbitration proceedings were initially disputed in Docket No. 18082."* 1In October
1997, Time Warner Communications of Austin L.P., Time Wamer Communications of Houston,
L.P., and FIBRcom (collectively, TW Comm) filed a complaint pursuant to Subchapter Q of the
Commission’s procedural rules, alleging that SWBT had breached its interconnection agreement
with TW Comm. Specifically, the controversy centered on compensation for calls connecting
SWBT customers to TW Comm customers that are ISPs. SWBT had refused to compensate TW
Comm for such calls according to the reciprocal compensation rates in the interconnection

agreement, based on its contention that those calls were not “local” in nature.

The Commission rejected SWBT’s position and concluded that the calls in controversy
were subject to the interconnection agreement’s provisions relating to reciprocal compensation
for the transport and termination of local traffic. In reaching this conclusion, the Commission
first examined the nature of an ISP-bound call. It found that a call over the Internet consists of
two components: (1) the information service component, which is the content of the call, and (2)
the telecommunications service component, which is the carrier-to-carrier and carrier-to-end-user
transmission of the call. With respect to the latter, the Commission concluded that when a
person calls an ISP within a local calling area, the traffic carried on the call's transmission path is

local in nature, with the telecommunications service component of the call terminating at the
ISP.!*

B Complaint and Request for Expedited Ruling of Time Warner Communications, Docket No. 18082, Order
(Feb. 27, 1998).

¥ 1n finding that such traffic is local in nature, the Commission rejected SWBT’s end-to-end analysis of an
ISP-bound call, which viewed the call as terminating at the website or websites ultimately accessed by the calling
party, rather than at the ISP.
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Having reached this conclusion, the Commission then found that the scope of the
definition of “local traffic” in the interconnection agreement included ISP traffic. The
interconnection agreement’s definition stated that, for reciprocal compensation purposes, “local
traffic” includes (1) a call that originates and terminates in the same SWBT exchange area, or (2)
originates and terminates within different SWBT exchanges that share a common mandatory
calling area, e.g.,, mandatory EAS, mandatory extended local calling service (ELCS), or any
other service with a mandatory expanded local calling scope. The definition did not distinguish
types of calls (.e., Internet versus voice), but rather focused upon the area in which the call
originated and terminated. Therefore, if a call to an ISP originated and terminated within the
same exchange or mandatory calling area, the traffic terminating at the ISP constituted “local
traffic” and, consequently, was subject to the reciprocal compensation rates for such traffic, as

specified in the interconnection agreement.

Other Post-Interconnection Agreement Disputes—Other post-interconnection agreement
disputes between ILECs, including SWBT, and CLECs involving the same issue arose after the
Commission’s ruling in Docket No. 18082. In those subsequent proceedings interpreting
specific interconnection agreements, the Commission applied the precedent established in
Docket No. 18082 in finding that the transport and termination of calls to ISPs is subject to

reciprocal compensation. '’

15 See Petition of Waller Creek Communications, Inc. for Arbitration with Southwestern Bell Telephone
Company, Docket No. 17922 , Order Approving Interconnection Agreement (April 28, 1998); Complaint of Taylor
Communications Group, Inc. Against Southwestern Bell Telephone Company, Docket No. 18975, Order No. 3 (May
4, 1998); Complaint and Request for Expedited Ruling of Golden Harbor of Texas, Inc., Docket No. 19160,
Arbitrator’s Decision (June 30, 1998); Petition for Arbitration Pursuant to FTA § 252(b) to Establish
Interconnection Agreement with GTE Southwest Incorporated, Docket No. 20028, Arbitration Award (Feb. 22,
1999);  Complaint of MFS Against GTE Southwest, Inc. Regarding GTE’s Nonpayment of Reciprocal
Compensation, Docket No. 21706, Preliminary Order (April 13, 2000).
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B. RELEVANT FEDERAL COMMUNICATIONS COMMISSION DECISIONS

Declaratory Order and Notice of Proposed Rulemaking

The issue of whether ISP traffic is subject to reciprocal compensation also arose in other
states. In response to formal and informal requests to clarify whether a carrier is entitled to
receive reciprocal compensation for traffic delivered to an ISP, the Federal Communications
Commission (FCC) issued a declaratory ruling and notice of proposed rulemaking in early

1999.1¢

The FCC’s declaratory ruling concluded that ISP-bound traffic is jurisdictionally mixed and
appears to be largely interstate in nature. In reaching this conclusion, the FCC rejected the
notion that a call to an ISP is divisible into two separate parts, the information service component
and the telecommunications service component. Rather, it focused upon the end-to-end nature of
the communication, the approach traditionally used by the agency in determining whether a
communication is intra- or interstate in nature. Finding that “[a]n Internet connection does not
have a point of ‘termination’ in the traditional sense,” the FCC found that a call to an ISP does
not terminate at the ISP, but instead continues to its ultimate destination of an Internet website
that is often located in another state or country. As a result of these conclusions, the FCC
determined that FTA § 251(b)(5) does not impose any reciprocal compensation requirement for

ISP-bound traffic.

Despite this statutory interpretation, however, the FCC stated that its conclusion did not, in
and of itself, preclude the application of reciprocal compensation to the transport and termination
of ISP-bound traffic. The FCC observed that parties to interconnection agreements may have
agreed to the payment of reciprocal compensation for ISP-bound traffic, or that state

commissions may have concluded that such compensation is due for such traffic in arbitration

' In the Matter of Implementation of the Local Competition Provisions in the Telecommunications Act of
1996, CC Docket No. 96-98, Declaratory Ruling; Juter-Carrier Compensation of ISP-Bound Traffic, CC Docket No.
99-68, Notice of Proposed Rulemaking, 14 FCC Rcd 3689 (Feb. 26, 1999).
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and other proceedings conducted pursuant to FTA § 252. Until it addressed the matter of
appropriate inter-carrier compensation for ISP-bound traffic further in a rulemaking proceeding,
the FCC stated that interconnecting parties continued to be bound by their existing agreements,
as interpreted by state commissions, with respect to the issue of reciprocal compensation in the

context of ISP-bound traffic.

Finally, the FCC expressed its desire that carriers, in the first instance, establish inter-carrier
compensation for ISP-bound traffic based on interconnection agreement negotiations. In view of
the need to further develop the record for the purpose of adopting a rule regarding inter-carrier
compensation for ISP-bound traffic, the FCC solicited comments on two alternative proposals to

govern carriers’ negotiations on this issue.!’

C. RELEVANT COURT D ECISIONS

Judicial Appeal of Docket No. 18082: Southwestern Bell Telephone Company v. Public Utility
Commission of Texas (U.S. District Court; Western District, Texas; Midland/Odessa Division)

SWBT appealed the Commission’s order in Docket No. 18082 to federal district court,
seeking declaratory and injunctive relief.'® The federal district court affirmed the Commission’s
decision. After discussing the interstate characteristics of the Internet and the FCC’s unique
regulatory treatment of the Internet, the federal district court concurred in the Commission’s two-
component analysis of an ISP-bound call, and characterized the call terminating at the ISP as
local traffic. The federal district court further concluded that the Commission relied upon

substantial evidence to conclude that the SWBT/Time Wamer interconnection agreement

'” The comments filed by the Commission in response to this notice of proposed rulemaking agreed with
the FCC’s position that commercial negotiations are the optimal means for establishing interconnection agreements.
Furthermore, the Commission stated that the resolution of the reciprocal compensation issue is best determined
under the acgis of the FCC and FTA §§ 251 and 252. [n the Matter of Implementation of the Local Competition
Provisions in the Telecommunications Act of 1996, CC Docket No. 96-98; Inter-Carrier Compensation of ISP-
Bound Traffic, CC Docket No. 99-68, Comments of the Public Utility Commission of Texas (April 8, 1999).

'* Southwestern Bell Telephone Company v. Public Utility Commission of Texas, No. MO-98-CA-43, 1998
U.S. Dist. LEXIS 12938 (W.D. Tex., June 16, 1998).
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required the originating carrier to pay reciprocal compensation for calls to ISPs within the same

local calling area.

Judicial Appeal of Docket No. 18082: Southwestern Bell Telephone Company v. Public Utility
Commission of Texas (U.S. Court of Appeals, Fifth Circuit)

SWBT subsequently appealed the federal district court’s decision to the Fifth Circuit
court of appeals.!® The court of appeals affirmed the lower court’s decision. After denying
SWBT’s challenges to the Commission’s exercise of jurisdiction in Docket No. 18082, the
federal appellate court concluded that the Commission’s decision in Docket No. 18082 did not
conflict with the FTA, FCC rules, or FCC rulings. Citing language from the FCC's declaratory
ruling on ISP-bound traffic, it found that a state commission may lawfully interpret an
interconnection agreement as requiring reciprocal compensation for ISP-bound traffic,
particularly given the FCC’s past policy of treating ISP traffic as if it were local traffic in other
contexts. Furthermore, the federal district court held that the Commission properly interpreted
the SWBT/Time Warner interconnection agreement to impose reciprocal compensation

obligations for calls to ISPs within a local calling area.?

Judicial Appeal of FCC'’s Declaratory Order: Bell Atlantic Telephone Companies v. Federal
Communications Commission (U.S. Court of Appeals, D.C. Circuit)

Bell Atlantic and a group of CLECs appealed the FCC’s declaratory ruling to the District
of Columbia (D.C.) Circuit court of appeals.?! The appellate court vacated the FCC’s decision
and remanded the proceeding to the federal agency for want of reasoned decision-making. The
appellate court concluded that the FCC failed to adequately explain why an end-to-end analysis,

which the federal agency has traditionally used to determine the jurisdictional nature of a

¥ Southwestern Bell Telephone Company v. Public Utility Commission of Texas, 208 F.3d 475 (5"'I Cir.
2000). .

* Throughout its opinion, the court of appeals cited extensively to another federal appellate court’s
decision on the same issues in support of its conclusions. See Illinois Bell Telephone Company v. Worldcom Techks.,

Inc., 1790 F.3d 566 (7" Cir. 1999).

1 Bell Atlantic Telephone Companies v. Federal Communications Commission, 206 F.3d 1 (D.C. Cir.
2000).
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communication, made sense in the context of the reciprocal compensation issue, in terms of both
the FTA and FCC rules. Specifically, it found that “[the FCC] has yet to provide an explanation
why this inquiry is relevant to discerning whether a call to an ISP should fit within the local call
model of two collaborating LECs or the long-distance model of a long-distance carrier

collaborating with two LECs.”??

In remanding the matter to the FCC, the court of appeals made several observations about
the fallacies in the FCC’s reliance on the end-to-end analysis in addressing the reciprocal
compensation issue. The appellate court noted that a call to an ISP appears to fit within the
definition of “termination” in the FCC’s rules, that is, the traffic is switched by the carrier whose
customer is the ISP and then delivered to the ISP.2* The FCC, however, failed to apply or
mention this definition in its declaratory ruling, instead relying on an end-to-end analysis
previously applied in contexts that the appellate court characterized as different and distinct from
the context of Intermet communications. The appellate court also criticized the contradiction in
the FCC’s application of the end-to-end analysis to characterize ISP-bound traffic as interstate
traffic in view of the FCC’s prior rulings exempting ISPs and other interactive computer services
from access charges. Finally, the court of appeals pointed out the lack of satisfactory
explanation offered by the FCC as to how its conclusions with regard to ISP-bound traffic accord

with the statutory definitions of “exchange access” and “telephone exchange service”. *

In June 2000, the FCC issued a notice seeking comments in response to the remand by

the D.C. Circuit court of appeals.”> The notice requested comment on the jurisdictional nature of

22 Id. In view of the grounds for remand, the court of appeals did not reach the issue raised by Bell

Atlantic with respect to whether FTA § 251(b)(5) preempts state commissions from compelling reciprocal
compensation payments for ISP-bound traffic.

# Id. The relevant FCC rule defines “termination” as “the switching of traffic that is subject to section
251(b)(5) at the terminating carrier’s end office switch (or equivalent facility) and delivery of that traffic from that
switch to the called party’s premises” 47 C.F.R. 51.701(d).

¥ See 47 U.S.C. §§ 153(16), 153(47) (2000).
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ISP-bound traffic; the scope of the reciprocal compensation requirement in FTA § 251(b)(5); and
the relevance of terms such as “termination”, “telephone exchange service”, “exchange access
service”, and “information access” to the issue of reciprocal compensation in the context of ISP-
bound traffic. Furthermore, the notice requested comment on any new or innovative inter-carrier
compensation arrangements for ISP-bound traffic that are currently under consideration or that

have been adopted through negotiation or arbitration.

IV. INTER-CARRIER COMPENSATION RATES

The inter-carrier compensation rates approved in the Mega-Arbitrations, as reflected in
Attachment A to this Award, form the basis of the inter-carrier compensation rates approved in
this Award pursuant to FTA § 252(d)(2). The inter-office transport and tandem switching rates
approved in the Mega-Arbitration proceedings are re-adopted in this Award. For the calculation
of the bifurcated end-office switching rate approved in this docket, the Commission relies upon
the local switching cost studies approved in the Mega-Arbitrations and the Basic Network
Function (BNF) cost studies approved in Project No. 16657.26  For purposes of the methodology
approved in this Award for calculating a blended tandem switching rate, the tandem switching
and inter-office transport rates approved in the Mega-Arbitrations are elements in the

methodology, as well as the bifurcated end-office switching rate approved in this Award.

Consistent with the First Mega-Arbitration Award,?” the T2A%%, and Section V.A. of this
Award, the following definition of “Local Traffic” will apply to the inter-carrier rates approved

in this Award and shall be incorporated in affected interconnection agreements:

35 In the Matter of Implementation of the Local Competition Provisions in the Telecommunications Act of
1996, CC Docket No. 96-98; and Inter-Carrier Compensation of ISP-Bound Traffic, CC Docket No. 99-68, Public
Notice (June 23, 2000).

8 Southwestern Bell Telephone Company’s Application for Approval of LRIC Studies for Basic Network
Access Channel Nonstandard 4-Wire, Type O, et al., Pursuant to P.U.C. SUBST. R. 23.91, Order No. 8 (Nov. 12,
1997).

2" First Mega-Arbitration Award at §58 (Nov. 8, 1996).

28 Docket No. 16251, Order No. 55, Attachment 12 at § 1.1.
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Calls originated by [CLEC’s] end users and terminated to SWBT’s end users (or
vice versa) will be classified as “Local Traffic” under this Agreement and subject
to reciprocal compensation if the call: (i) originates and terminates in the same
SWBT exchange area; or (ii) originates and terminates within different SWBT
exchanges, or within a SWBT exchange and an independent ILEC exchange, that
share a common mandatory local calling area, e.g., mandatory extended area
service (EAS), mandatory extended local calling service (ELCS), or other types of
mandatory expanded local calling scopes. For the purposes of reciprocal
compensation, a call to an Internet Service Provider is classified as “Local
Traffic” if it meets either requirement in (i) or (ii).

V. DISCUSSION OF DPL ISSUES

This proceeding address the four issues in Joint Decision Point List (DPL) filed by the
parties on February 22, 2000:

DPL Issue No. 1: What traffic should be subject to reciprocal compensation?

DPL Issue No. 2: What method should be used to determine inter-carrier
compensation?

DPL Issue No. 3: What is the appropriate rate or rates (e.g.,
symmetrical/asymmetrical) at which compensation should be made?

DPL Issue No. 4: What is the appropriate method by which to bill for this traffic?

A. DPL ISSUE NO. 1: WHAT TRAFFIC SHOULD BE SUBJECT TO RECIPROCAL
COMPENSATION?

(a) SWBT’s Position

SWBT asserts that the FCC has determined that the FTA's reciprocal compensation
requirement applies to the exchange of local traffic only. It defines "local traffic" as traffic that
is either within a single exchange or traffic that is between exchanges subject to mandatory local
calling; in either instance, such traffic falls within the “basic/local” retail calling scope of an
exchange customer.?’> SWBT contends that ISP-bound traffic, however, does not originate and
terminate within any such calling scope and is largely interexchange in nature. Consequently,

SWBT avers that ISP-bound traffic is not subject to reciprocal compensation. It argues that a

?* SWBT Ex. No. 7, Direct Testimony of D. Randy Long at 6.
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call placed to an ISP has end-to-end connectivity to almost anywhere in the world--in other

words, such a call is not terminated locally but rather to some point on the World Wide Web.** In

support of this argument, SWBT relies upon the FCC’s declaratory ruling addressing the nature

of ISP-bound traffic as it relates to reciprocal compensation.*!

SWRBT also states that all local traffic originated through unbundled network elements
(UNEs) is eligible for reciprocal compensation. SWBT explains that the manner in which a
CLEC decides to originate its customers’ calls is irrelevant as to whether reciprocal
compensation applies to those calls, given that the CLEC’s method of doing business does not
affect SWBT’s cost to terminate the traffic.>> SWBT contends, however, that the following

types of traffic are not eligible for reciprocal compensation:

e Traffic terminated through Internet Gateways, which generally are not used to
originate traffic, but rather serve to receive traffic for purposes of routing that
traffic to an ISP local server: SWBT contends that this type of traffic is not
“local” in nature and that the traffic flow is inherently “one-way,” i.e., there is
no exchange of originating and terminating traffic between the carriers.*?

e Transit carriers: SWBT asserts that such a carrier (i.e., the second or
intermediate carrier) neither originates nor terminates the call, but simply
directs the call to its destination, and is only entitled to recover the cost for
transiting the call across its network.>*

e FX-type traffic, which is traffic that originates in one local exchange area and
is delivered to a telephone number that is assigned to that same local exchange
area, although the physical premises for that telephone number and the
customer are located in another local exchange area®>: SWBT states that, but

39 SWBT Ex. No. 5, Direct Testimony of Robert Jayroe at 5.

3 In the Matter of the Implementation of Local Competition Provisions in the Telecommunications Act of
1996, Inter-Carrier Compensation for ISP-Bound Traffic, CC Docket No. 96-98, Declaratory Ruling; Inter-Carrier
Compensation of ISP-Bound Traffic, CC Docket No. 99-68 Notice of Proposed Rulemaking (Feb. 25, 1999).

32 SWBT Ex. No. 8, Rebuttal Testimony of D. Randy Long at 21.

3 SWBT Ex. No. 7, Direct Testimony of D. Randy Long at 7-9.

** SWBT Ex. No. 7, Direct Testimony of D. Randy Long at 12.

* SWBT Ex. No. 7, Direct Testimony of D. Randy Long at 10.
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for the retail FX arrangement, the call would be an interexchange, intraLATA
long-distance call.*®

e 8YY traffic, which is traffic consisting of those calls which use “8007, “877”,
or “888” as the area code:’” SWBT posits that such calls are generally not
subject to reciprocal compensation requirements and may be considered
“local” for reciprocal compensation purposes only if the call originates and
terminates in the same SWBT exchange area or within exchanges that share a
common mandatory calling area.’®

) CLECs’ Position

The Coalition argues that all traffic originated by the customer of a carrier that is
delivered by a terminating carrier pursuant to the calling party’s request should be subject to
reciprocal compensation.® The Coalition asserts that the Commission should re-affirm its
precedent treating calls to ISPs as local calls subject to reciprocal compensation in accordance
with FTA § 251(b)(5). In view of the D.C. Circuit court of appeals’ criticism of the FCC’s use of
an end-to-end analysis to conclude that ISP-bound traffic is interstate in nature,*’ the Coalition
posits that it is unlikely that the FCC, on remand, will develop a convincing analogy between

I Even

ISP-bound traffic and long-distance traffic on remand to justify its declaratory ruling.*
absent the federal appellate court's remand, the Coalition argues that the segregation of ISP
traffic for reciprocal compensation purposes is not justified by any cost differences between ISP-

bound traffic and other local traffic, given that the two types of calls use the public switched

3¢ SWBT Ex. No. 7, Direct Testimony of D. Randy Long at 10.

37 The originating party using one of these area codes is not charged for the call. The carrier terminating
the call typically pays for 8YY calls.

** SWBT Ex. No. 8, Rebuttal Testimony of D. Randy Long at 22.
** Coalition Ex. No. ICG-3, Direct Testimony of Don J. Wood at 7.

0 Bell Atlantic Telephorne Companies v. Federal Communications Commission, 206 F39 1 (D.C. Cir.
2000).

*! Coalition Ex. No. ICG-4, Rebuttal Testimony of Don J. Wood at 4-10.
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telephone network in identical ways.*> Furthermore, the Coalition contends that there is no cost

basis for any such differentiation because the cost driver for both types of calls is the same.**

The Coalition also asserts that the Commission should reject SWBT’s effort to parse out
different forms of terminating arrangements for serving ISPs by exempting certain arrangements
such as “virtual FX” and “Internet Gateways” from reciprocal compensation. First, the Coalition
argues that SWBT’s effort to carve out such exemptions is unfounded, both as a matter of

4 With respect to the so-called Internet Gateway

technology and as a matter of economic policy.
issue, the Coalition contends that the Commission’s determination of when reciprocal
compensation is due should be technology-neutral. The Coalition believes given the rapid
development of new technologies and the consumer demand for Internet access, the Commission
should not take any action that would have the effect of dictating how a carrier deploys new

technology or designs its networks to serve its customers.*

Second, with respect to the so-called virtual FX issue, the Coalition contends that the
CLEC service described by SWBT is also provided by SWBT in essentially the same manner.
The Coalition believes that any exemption afforded a CLEC’s virtual FX traffic would result in
discrimination against CLECs and provide a competitive advantage to SWBT’s own similar

offerings.46

AT&T avers that the most efficient and effective approach to addressing the reciprocal
compensation issue is to adopt a cost-based rate structure covering all traffic exchanged between

AT&T and SWBT which originates and terminates within the same LATA.*” AT&T states that

“2 Coalition Ex. No. ICG-3, Direct Testimony of Don J. Wood at 7.

* Coalition Ex. No. ICG-3, Direct Testimony of Don J. Wood at 7; Coalition’s Initial Brief at 15-16 (April
19, 2000).

4 Coalition Ex. No. CLEC-1, Direct Testimony of William Page Montgomery at 23-24.
43 Allegiance Ex. No. 1, Direct Testimony of Richard Anderson at 2.

4 Coalition Ex. No. CLEC-2, Rebuttal Testimony of William Page Montgomery at 37-39.
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the one exception to its proposal is AT&T’s Feature Group D access traffic, which is generated
via its long-distance network.*® Furthermore, AT&T agrees with the Coalition that ISP-bound
traffic is local traffic, possessing all the cost and technical characteristics of a local call.*’ AT&T
argues that a CLEC should be compensated for any costs that it incurs in terminating a call from

a SWBT customer because SWBT avoids having to incur those costs.®

With regards to 8YY traffic, AT&T asserts that an 8YY call that originates on one
carrier’s network and terminates on another’s network without the need for any interexchange
carrier (IXC) transport is carried on local interconnection trunks and, therefore, is subject to
reciprocal compensation.®' AT&T further argues that virtual FX traffic and Internet Gateway
traffic should not be treated differently from other local traffic. It states that there are no
underlying routing or geographic characteristics that uniquely distinguish such traffic from other
types of local calls. AT&T observes that, depending upon the physical boundaries of a
customer’s pre-defined local calling area, a local call may well traverse more central offices and

1.52

route miles than a given toll cal Moreover, AT&T contends that SWBT’s position regarding

Internet Gateway traffic would discriminate based on a CLEC’s technology and network

architecture and would be anti-competitive.*?

(c) Comumission Decision

The Commission is again not persuaded by SWBT's argument that it should treat ISP-

bound traffic differently for purposes of reciprocal compensation. The Commission has

" AT&T Initial Post-Hearing Brief at 5 (April 19, 2000).

* AT&T Ex. No. 5, Direct Testimony of Maureen A. Swift at 12.

49 AT&T Initial Post-Hearing Brief at 1 (April 19, 2000).

01d at 12.

*! AT&T Ex. No. 5, Direct Testimony of Maureen A. Swift at Direct at 12.
2 AT&T Ex. No. 4, Rebuttal Testimony of Patricia D. Kravtin at 20.

3 1d.
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previously concluded that ISP-bound traffic is local in nature and reaffirms that such traffic is
eligible for reciprocal compensation in this proceeding. lIts prior rulings remain viable from
technological, policy, and legal standpoints, and they are now supported by the federal appellate

court decisions in Southwestern Bell Telephone Co. v. Public Utility Commission of Texas and

Bell Atlantic Telephone Companies v. Federal Communications Commission. Moreover,

designating ISP-bound traffic as local traffic is not inconsistent with any action taken by the
FCC on the matter. Even if the designation of ISP-bound traffic as local is subject to future
challenge at the FCC and/or in the courts, the Commission finds independently that it is
reasonable to compensate such traffic as local traffic. Finally, the Commission concludes that
there are no compelling policy reasons for establishing a reciprocal compensation mechanism

that would require the separation and/or measurement of ISP-bound traffic.

The Commission also reaffirms its previous determination that reciprocal compensation
arrangements apply to calls that originate from and terminate to an end-user within a mandatory
single or multi-exchange local calling area, including the mandatory EAS/ELCS areas
comprised of SWBT exchanges and the mandatory EAS/ELCS areas comprised of SWBT
exchanges and exchanges of independent ILECs.>’ The Commission finds that to the extent that
FX-type and 8YY traffic do not terminate within a mandatory local calling scope, they are not
eligible for reciprocal compensation. The Commission reiterates that this Award does not
preclude CLECs from establishing their own local calling areas or prices for purpose of retail

telephone service offerings.ﬁ

Finally, the Commission agrees with SWBT that transit traffic should not be eligible for
reciprocal compensation. The Commission addresses transit traffic in its discussion of DPL

Issue No. 4.

** See First Mega-Arbitration Award at §58; Project No. 16251, Order No. 55, Attachment 12 at § 1.1. See
also Evaluation of the Public Utility Commission of Texas, In the Matter of Application of SBC Communications
Inc., and Southwestern Bell Telephone Company, and Southwestern Bell Communications Services, Inc. D/B/A/
Southwestern Bell Long Distance for Provision of In-Region, InterLATA Services in Texas Pursuant to Section 271
of the Telecommunications Act of 1996 To Provide In- Region, CC Docket No. 00-4, at 88 (Jan. 31, 2000); Project
No. 16251, Final Staff Report on Collaborative Process at 103-104 (Nov, 18, 1998).

33 See First Mega-Arbitration Award at {59,
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B. DPL ISSUE NO. 2: WHAT METHOD SHOULD BE USED TO DETERMINE INTER-CARRIER
COMPENSATION?

The parties' positions regarding DPL Issue No. 2 are separated into three areas: the rate

symmetry issue, the tandem issue, and the rate structure issue.

1. Rate Symmetry Issue
(@) CLECs' Position

The Coalition states that inter-carrier compensation rates must be symmetrical. ¢ AT&T
proposes symmetric reciprocal compensation on a LATA-wide basis.>” Based on its own cost
study, Taylor Comm. proposes asymmetric rates that are almost twice those approved for SWBT

in the Mega-Arbitration proceedings.
) SWBT's Position

SWBT argues that inter-carrier compensation rates should be set symmetrically at the
total element long-run incremental cost (TELRIC) of a fully efficient competitor.’® SWBT avers
that there should be a single TELRIC study to measure the forward-looking economic cost of an
efficient firm.>® SWRBT also asserts that there are efficiency consequences of establishing a rate
based on costs higher than those of the low-cost provider because when the high-cost provider

remains in the market, resources are wasted.®°

*® Coalition’s Initial Brief at 34 (April 19, 2000).

37 AT&T Initial Brief at § (Apri! 19, 2000).

* SWBT Ex. No. 14, Direct Testimony of William Taylor at 5.
* Id. at22.

60 1d. at 5.
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(©) Commission Decision

Parties brought two versions of asymmetric rates before the Commission. The first, as
proposed by Taylor Comm., involves asymmetric rates between carriers. The second is implicit

in SWBT's proposal to segregate ISP-bound traffic from voice traffic.

The Commission adopts the recommendation put forth by the CLEC Coalition for
symmetric rates across carriers. The Commission finds that symmetric rates place the
interconnected parties, ILEC and CLEC alike, in a position of parity. The Commission further
recognizes that symmetrical rates derived from one source--here, the rates set in the Mega-
Arbitrations-- are administratively easier to manage than asymmetric rates based on carriers’

individual costs. (See additional discussion regarding rates under DPL Issue No. 3.)

Furthermore, the Commission rejects the adoption of different inter-carrier
compensation for voice and ISP-bound traffic. At present, the Commission is not persuaded that
the methodologies used by SWBT to identify and segregate voice traffic from ISP-bound traffic
are reliable or consistent. In reaching this conclusion, the Commission recognizes that voice
traffic varies both in call duration and distance, and that any attempt to segregate voice and ISP
traffic for the purposes of assessing asymmetric rates would be problematic, at best. Moreover,
the Commission does not accept minutes-of-use (MOU), number tracking, or billing records as

accurate discriminators of voice and ISP-bound traffic.
2. Tandem Issue

The FCC's Local Competition Order dedicates two paragraphs to the so-called "tandem

nb1

issue. In its discussion, the FCC found that telecommunications carriers can incur additional

costs when calls are terminated through a tandem switch. The FCC concluded that states may

' In the Matter of Implementation of the Local Competition Provisions in the Telecommunications
Provsions in the Telecommunications Act of 1996, CC Docket No. 96-98 at §11090-1091 (Aug. 8, 1996) (Local
Competition Order).
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establish transport and termination rates that vary according to whether the traffic is routed
through a tandem switch or directly to the end-office. In setting such rates, the FCC indicated
that states must also consider whether new technologies perform functions similar to those
performed by an ILEC's tandem switch and whether some or all calls terminating on the new
entrants' network should be priced the same as the sum of transport and termination via the
ILEC's tandem switch. The FCC also concluded that where the interconnecting carrier's switch
serves a geographic area comparable to that of the ILEC's tandem switch, the appropriate proxy
for the additional costs incurred is the ILEC's tandem interconnection rate. The resulting FCC
rule, 47 C.F.R. 51.711(a)(3), however, only includes comparability to the area served by the
ILEC's tandem switch as a precondition for receiving compensation for tandem switching. The
FCC also states that the appropriate rate for the carrier other than an ILEC is the ILEC's tandem

interconnection rate.

In addressing the tandem issue, the parties devoted considerable effort discussing the
New York Public Service Commission (NYPSC) decision concerning reciprocal compensation
(NYPSC Order).%? The NYPSC's inquiry into reciprocal compensation grew out of the
unanticipated development of the substantial imbalance in traffic flows and revenue streams
between ILECs and some CLECs with a preponderance of customers, such as ISPs, that receive
far more calls than they originate.> The NYPSC order refers to such traffic as "convergent".
The NYPSC order determined that once the ratio of incoming to outgoing traffic reaches 3:1, the
inference of predominantly convergent traffic becomes stronger and implies greater efficiency
and lower costs in the termination of traffic. The NYPSC order indicates that the inference of
lower costs cannot be disregarded if compensation is to be cost-based, but is not conclusive
enough to have a definitive effect on rates. Consequently, the NYPSC concluded, in part, that

the inference of lower costs could be addressed by a rebuttable presumption allowing a CLEC to

62 Proceeding on Motion of the Commission to Reexamine Reciprocal Compensation, Opinion and Order
Concerning Reciprocal Compensation, State of New York Public Service Commission Opinion and Order
Concerning Reciprocal Compensation, Opinion No. 99-10, Case 99-C-0529 (Aug. 26, 1999) (NYPSC Order).

6 rd at 1.
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show that its network and service are such as to warrant tandem rate compensation for all

traffic.%

In this regard, the NYPSC developed a rate structure using a 3:1 ratio of incoming to
outgoing traffic as the point after which end-office rates alone would apply. The NYPSC
allowed CLECs wishing to collect the tandem rate for traffic above the 3:1 ratio, however, to
rebut the presumption that traffic above the ratio costs less to serve by showing that its network
and service warrant tandem-rate compensation for all traffic. The NYPSC identified several

network design factors that may be used to make such a showing;:

o The number and capacity of central office switches;

o The number of points of interconnection offered to other local exchange carriers;
o The number of collocation cages;

o The presence of SONET rings and other types of transport facilities; and

e The presence of local distribution facilities such as coaxial cable and/or unbundled
loops.

The NYPSC stated that the presence of some or all of these network components in substantial
quantities would demonstrate that the carrier in question was investing in a network with

tandem-like functionality, designed to both send and receive customer traffic.®®
(a) SWBT’s Position

SWBT cautions the Commission that customer dispersion should be a consideration
when comparing CLEC and ILEC service areas. SWBT witness Mr. Jayroe states that when
SWBT serves a wide area but a CLEC serves only a dense downtown area to the exclusion of
customers dispersed throughout SWBT's area, the CLEC fails the geographic area comparability
test.%® SWBT witness Mr. Wynn contends that if a CLEC serves a comparable geographic area

%4 Id. at 59.
8 Id. 60-61.

¢ Tr. at 484 and 485 (May 5, 2000).
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and incurs additional costs, then it may qualify for the tandem served rate. But given that 92% of
traffic are not using a fiber ring but instead using a loop facility, the equivalent of a line facility,
there are no additional costs incurred; just as CLECs are serving an end customer.’” SWBT
deduces that since CLECs have nearly 92% of their traffic go to ISPs, their network must be
designed to maximize that revenue instead of designed efficiently to serve voice traffic. SWBT
reports that Taylor states that almost 80% of its ISP customers are collocated and 73% of

Allegiance’s ISP customers are collocated. %

SWBT urges the Commission to adopt a functionality test in addition to the FCC's
comparability standard. SWBT observes that there are functional differences between a tandem
office switch and an end office switch. A tandem office connects end offices to other end
offices, other ILECs, and interexchange carriers, while an end office connects to end-users.
Moreover, according to SWBT, a tandem office does not need to record user billing information,
supply electric power to the equipment at the end of the line, or convert between analog and
digital signals.”® Given this difference in functionality, the tandem rate paid by an originating

carrier to the terminating carrier is in addition to the end—office rate.

SWBT attests that a CLEC can bypass paying SWBT the tandem rate because SWBT
gives all carriers the option to interconnect at either a tandem office switch, end office switch, or
both. "' SWBT calculated that approximately 58% of all CLEC trunks interconnected to SWBT
are interconnected to end offices.”> SWBT requests that CLECs provide it the same choices for

interconnection so that it can control its own costs by bypassing the tandem rates. SWBT

87 Tr. at 523, 524 (May 5, 2000).

6% Tr. at 556 (May 5, 2000).

% SWBT Ex. No. 16, Direct Testimony of Ed Wynn at 8.

" SWBT Ex. No. 5, Direct Testimony of Robert Jayroe at 13.

" ICG witness Mr. Starkey confirmed that CLECs have the option to interconnect with SWBT at both
tandem and end office level, and acknowiedged that SWBT does not have that same option. See Tr. at 543-544

(May 5, 2000).
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contends that such choice is not possible from most CLECs, which generally operate switches

that perform both tandem and end office functions.

As an initial step, SWBT proposed that the Commission conduct a needs-based test
ascertaining whether the revenues CLECs receive from ISPs recover their appropriate costs.”
SWBT also proposed various functionality tests: a "parity of function" test’; a facility-based
reasonableness test based on a CLEC's incurrence of additional costs’; a test addressing whether
a CLEC offers SWBT the choice of delivering traffic at a point designated as the CLEC's tandem
or at a point designated as the CLEC's end office’®; and a test requiring proof that the CLEC's
network architecture is designed for the mutual exchange of local voice traffic and that the

switch is serving end users in a geographic area comparable to a SWBT tandem.”’

SWBT admits that it also operates switches that perform both a tandem and end office
functions, but claims that the two functions are separated in a manner that the tandem portion of
the switch carries only trunk-to-trunk traffic.’”® SWBT witness Mr. Jayroe states that while
SWBT may perform its tandem switching and end office switching functions in the same
building, it does not collocate with end customers. SWBT avers that function rather than
location is relevant; even if the called customer is located across the street from the tandem

switch, a tandem function and an end office function could still be performed for that call.”

72 SWBT Ex. No. 5, Direct Testimony of Robert Jayroe at 14-16.

" SWBT Ex. No. 16, Direct Testimony of Ed Wynn at 23.

™ SWBT Ex. No. 5, Direct Testimony of Robert Jayroe at 14 and 15.
7* Tr. at 472, 473, 494 (May 5, 2000).

8 SWBT Position Statement at 2 (May 16, 2000).

1d at 3.

78 SWBT Ex. No. 5, Direct Testimony of Robert Jayroe, at 14.

7% Tr. at 474-475 (May 5, 2000).
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While asserting that the tandem rate should never apply to ISP-bound traffic,** SWBT
generally agrees that all of the factors noted by the NYPSC have at least some value as indicia of
tandem functionality vis-a-vis non-ISP-bound traffic. SWBT singles out one of the factors as far
more significant than the others: the number of points of interconnection offered to other local

exchange carriers.®!

Finally, SWBT proposes a streamlined standard for determining CLEC tandem
functionality that does not involve any Commission activity.’” As an alternative, SWBT
proposes an expedited 45-day qualification procedure involving affidavits and certification by

the Commission. *3

b) CLECs' Positions

ICG believes that the reciprocal compensation rate paid by the originating carrier should
be based on the capability that the terminating carrier's network provides, rather than the latter's
network design and arrangement.®* ICG witness Mr. Starkey further avers that CLEC switches
only need to be capable of serving a comparable area, but need not actually serve a comparable
area in order for a particular reciprocal compensation to apply.®> ICG asserts that this capability
should be measured by geographic service area because the networks of most CLECs are built to
take advantage of the decreasing costs of transport relative to switching facilities and to
efficiently implement new switching technologies. ICG asserts that a reciprocal compensation

mechanism that focuses on the underlying equipment used, rather than functionality provided,

80 SWBT Position Statement at 2 (May 16, 2000).

814

2 1d. at 3.

8 1d.

8% Coalition Ex. No. ICG-3, Direct Testimony of Don Wood at 28.

8 Tr. at 444 (May 5, 2000).
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would penalize network designs that are more efficient than their competitor.®® Additionally,
ICG witness Mr. Wood avers that CLECs connect to SWBT end offices to avoid SWBT's high

blocking rate,®’ rather than to avoid paying the tandem rate.

The Coalition maintains that, to recognize the development of various CLEC network
architectures, the Commission should not look beyond the area comparability test.®® The
Coalition believes that functionality tests are ultimately circular. Coalition witness Mr.
Montgomery maintains that it is difficult for a regulator to develop or apply a functionality test in
any non-discriminatory fashion because it is difficult to take into account individual CLECs’
characteristics in formulating a general rule that is viable. Mr. Montgomery asserts that an area

comparability test, on the other hand, is much clearer than any functionality test.¥

The Coalition also criticizes SWBT’s proposal of requiring CLECs to establish multiple
points of interconnection, asserting that it is unworkable from a network perspective.”® The
Coalition asserts that implementation of such a proposal would require a wasteful re-engineering
of CLEC's networks because additional points of interconnection to the same switch would waste

ports and switching capacity on the CLEC network.”!

Coalition witness Mr. Wood contends that the NYPSC's factors related to network design
should not be applied by the Commission in this docket because they fail to identify the relevant
functionality provided by a CLEC network.”> He contends that regardless of the number of

switches, as long as a CLEC can terminate traffic over an ILEC tandem serving area through one

¥ Coalition Ex. No. ICG-3, Direct Testimony of Don Wood at 28.

87 Tr. at 546 (May 5, 2000).

8 Coalition Ex. No. CLEC-1, Direct Testimony of William Page Montgomery at 35, 36.

% Id. at 36-38.

9 Coalition’s Reply Brief on Issues Identified by the Commission at 2 (June 1, 2000).

*1 See generally Coalition’s Reply Brief on Issues Identified by the Commission at 3 (June 1, 2000).

%2 Coalition Ex. No. 41, Supplemental Testimony of Don J. Wood at 9.
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point of interconnection, then the CLEC is providing tandem functionality.”®> Mr. Wood also
argues that numerous collocation arrangements do not necessarily indicate tandem functionality
because they may not enable an ILEC to deliver its traffic to a comparable geographic area
through a given point of interconnection. Indeed, he states that a CLEC with fewer collocation
arrangements may be able to provide tandem functionality.”* Furthermore, Mr. Wood contends
that SONET rings and local distribution facilities may not be necessary to provide tandem

functionality, given that a CLEC may choose to use wireless distribution facilities.*’

The Coalition submits that the record in this docket is sufficient for the Commission to
order application of the tandem served rate in this proceeding, arguing that it would be a waste of
resources to re-create a record in additional proceedings to further address this matter.’® The
Coalition also offers a process for Commission determinations of CLEC eligibility for the

tandem rate.”’

WCOM notes that FCC’s Local Competition Order makes no mention of requiring the
same capacity or the performance of similar functions in order for the tandem rate to apply.”®
Therefore, WCOM concludes that geographic area comparability is the only test to use in
making such a determination. WCOM also notes that since SWBT’s Project Pronto will move
SWBT’s network away from the traditional hub-and-spoke architecture to architecture
employing more fiber rings. CLECs' non-traditional architecture should be recognized as an
innovation to be encouraged rather than penalized. Furthermore, WCOM witness Mr. Price

states that the kind of hierarchy that exists in a typical ILEC’s architecture is not duplicated in a

2 Id.

4 1d. at 11.

% Id,

% Coalition Statement of Position at 1 (June 16, 2000).
1 1d at 2.

%8 WCOM Ex. No. 1, Direct Testimony of Don Price at 30-32.
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CLEC’s network.”> WCOM also submits that numerous point of interconnection should not be
a requirement for a CLEC to meet the geographic comparability test.'® WCOM urges the
Commission to reject SWBT’s proposal to establish rules requiring any migration from tandem

to end office trunks.'®!

e.spire  witness Mr. Falvey argues that, due to carriers' different architecture
arrangements, the FCC has clearly found that a switch architecture analysis, which partitions a
CLEC switch into an end office switch and a tandem office switch, is irrelevant for purposes of

determining when the CLEC qualifies for a tandem rate.%?

Intermedia witness Mr. Jackson states that many ILECs require CLECs to route traffic
directly to end offices after a certain level of traffic has occurred. But, he observes, overflow
traffic from end office trunks can be directed to a tandem switch, if the ILEC chooses to do so.
Consequently, Mr. Jackson does not view the overflow of traffic to a SWBT tandem switch as a
"privilege" to connect to the tandem switch. Rather, Mr. Jackson views such a situation as a
failure of SWBT to provide sufficient information to allow CLECs to set up more direct end

office trunking. '%?

AT&T witness Mr. Zubkus posits that the only relevant consideration in determining if
the tandem rate applies is whether the CLEC's switch is capable of serving the ILEC's tandem
area.'® AT&T also submits that none of the factors outlined by the NYPSC contain a bright-line
threshold for rebutting the presumption that the tandem rate is not due.'® Furthermore, AT&T

% Tr. at 492 (May 5, 2000).

"% SWBT’s Supplemental Brief on the “Blended Rate” Issue at 6 (May 26, 2000).
%' WCOM’s Brief on Issues Raised in the May 18" Hearing at 2 (May 26, 2000).
92 Tr. at 492 (May 5, 2000).

193 Tr. at 549, 550 (May 5, 2000).

194 Tr. at 439, 442 (May 5, 2000).

19 AT&T Ex. No. 12, Direct Testimony of Javier Rodriguez at 8.
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argues that those factors appear to be ILEC-centric. For example, the number of points of
interconnection offered to other exchange carriers “suggests a tendency to look at requiring
CLECs to mirror the ILEC’s tandem/end office architecture.”®® AT&T believes that it is
entitled to the full tandem rate and observes that the standard for qualification of tandem
interconnection rate is “the Commission will know it when they see it.”!%" AT&T believes that it
is entitled to the tandem switching element because its switches provide the functionality and

geographic scope of SWBT’s tandems. '%®
© Commission Decision

The Commission acknowledges that the relevant language in the FCC's Local
Competition Order (91090, 1091) does not precisely match the language in 47 C.F.R.
51.711(a)(3). Given the FCC's discussion in the First Report and Order, the Commission
concludes that a terminating carrier shall be compensated for the “additional costs” incurred

when using tandem functions to terminate traffic.

The Commission disagrees with the CLECs' assertion that the FCC's rules require only a
showing that the terminating carrier’s switch has the capability of serving the same geographic
area as the ILEC's tandem switch. The Commission concludes that in order for a CLEC that
does not have a hierarchical, two-tier switching system to receive reciprocal compensation for
performing tandem functions, the CLEC must demonstrate that it is actually serving the ILEC
tandem area using tandem-like functionality, instead of just demonstrating the capability to serve
the comparable geographic area. In making this functionality determination, the Commission

shall consider a number of network design factors, which include, but are not limited to:

1. the number and capacity of central office switches;

1% Coalition Ex. No. 41, Supplemental Testimony of Don J. Wood at 8.
197 AT&T's Supplemental Brief on Tandem Issue at 12 - 13 (May 26, 2000).

0% AT&T Ex. No. 7, Direct Testimony of Jon A. Zubkus at 7.
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2. the number of points of interconnection offered to other local exchange
carriers;

3. the number of collocation cages;
the presence of SONET rings and other types of transport facilities;

the presence of local distribution facilities such as coaxial cable and/or
unbundled loops; or

6. any other indicia reliably demonstrating that the LEC is transporting a
significant volume of traffic to a geographically dispersed area.

These factors are similar to those employed by the NYPSC in addressing the tandem issue
and incorporate the FCC's geographic area test. Because a carrier's proof of actual tandem
Sfunctionality will be fact-driven, a LEC may demonstrate such functionality either in an
arbitration proceeding or other appropriate proceeding designated by the Commission. As
noted in Section V.B.3 of this Award, however, a CLEC that does not have a hierarchical, two-
tier switching system must demonstrate actual tandem-like functionality only at the point the
ratio of its terminating-to-originating traffic reaches a certain threshold. Up to that point, it is

presumed that the CLEC is actually performing tandem functions to the same degree as SWBT.

3. Rate Structure

Throughout the proceeding, parties discussed various options for reciprocal
compensation, ranging from the adoption of bill-and-keep, rate caps, the Mega-Arbitration rate

structure, and a staff proposal.

(@ Staff Proposal
Commission Staff proposes the adoption of a "tandem blended rate" employing the
following rate structure: end office rate + (tandem rate x % SWBT tandems used) + (transport x

% SWBT tandems used). In the proposal, the resulting rate would apply to all traffic up to a

specified cap.'%

'9% See Order Nos. 8 and 9 (May 19 and 22, 2000).
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()] CLECs' Position

WCOM emphasizes that the relevant components of the Mega-Arbitration rate structure
for inter-carrier compensation include end office switching, tandem switching and interoffice
common transport.'!® To the extent that the Commission considers a ratio or a blended rate,
WCOM's prefers a blended rate that rewards CLECs that utilize a high percentage of direct end

office trunking.'!!

Taylor Comm. proposes asymmetric per minute rates between carriers. It proposes to
pay SWBT at SWBT’s cost, while SWBT would pay Taylor Comm. at Taylor Comm.’s cost.'!?
Under Taylor Comm.'s proposal, SWBT would pay Taylor Comm. rates in excess of what Taylor
Comm. would pay SWBT. Additionally, Taylor Comm. equates bill-and-keep to a very efficient
bartering arrangement that makes sense only when traffic is in balance between the two carriers.
Taylor Comm. argues that if traffic is not in balance, however, one carrier performs all the work

and the other carrier gets a free ride if a bill-and-keep compensation scheme is adopted.'!?

The Coalition maintains that the Commission should adopt the existing Mega-Arbitration
rate structure.''* Coalition witness Mr. Montgomery explains that the bill-and-keep method was
historically an informal process used typically between a larger ILEC and a smaller ILEC in a
monopoly environment. Mr. Montgomery stresses that LECs agreed to such arrangements when
they exclusively served service areas and did not compete with each other. He contends that
today, in a competitive environment, there is a need for an arm's-length mechanism by which

carriers compensate each other for the termination of calls.!!?

1% wCOM Ex. No. 1, Direct Testimony of Don Price at 4.
"' WCOM's Brief on Issues Raised in the May 18" Hearing, at 2 (May 26, 2000).

12 See generally Taylor Comm. Ex. No. I, Direct Testimony of August H. Ankum and Taylor Comm. Ex.
No. 5, Supplemental Testimony of Dr. August Ankum.

M3 Tr. at 167 (April 4, 2000).

''* Coalition Ex. No. CLEC-1, Direct Testimony of William Page Montgomery at 25.



Docket No. 21982 AWARD Page 31 of 62

The Coalition further states that “[it] does not quarrel with certain of the intended results
of the tandem blended rate approach.”“‘5 The Coalition acknowledges that the tandem blended
rate is simple to administer and may eliminate many disputes, and also recognizes that such a
rate recognizes the CLECs’ legal right to receive compensation for tandem switching and
transport costs. The Coalition also appreciates that the proposal requires that symmetric rates be
based on ILEC costs. The Coalition “strongly objects”, however, to the proposal, due to the
elements in its rate formula and the consequences of its implementation.'!” 1t indicates that the
level of CLEC direct trunking to SWBT end offices is not a meaningful proxy by which to
reduce SWBT’s or a CLEC's rates for terminating another carrier’s traffic. The Coalition further
argues that the formula mistakenly assumes that less use of a tandem by a CLEC equals less
tandem functionality. Moreover, it contends that the proposed tandem blended rate's use of a
specific percentage is flawed because the use of tandem versus direct end-office switching is
constantly changing.''® Finally, the Coalition avers that the proposed tandem blended rate will

either under- or over-compensate most CLECs most of the time.

The Coalition also strongly urges the Commission to avoid imposing separate rates for
individual CLECs.'!?® The Coalition proposes a default rate, that is, the end office switching rate
plus the tandem-switching rate, without the transport rate. Nevertheless, under the Coalition's
proposal, a CLEC is still given a choice to receive compensation for transport if it demonstrates

that it terminates traffic beyond the footprint of an ILEC’s end office.!?°

Allegiance states that it is not opposed to the concept of a tandem blended rate as long as

it is applied symmetrically, to all local traffic and without any ratio or cap. Allegiance further

1'% Tr. at 154-155 (April 4, 2000).

116 Coalition’s Brief on Issues Identified by the Commission at 6 (May 26, 2000).
"7 SWBT's Supplemental Brief on the “Blended Rate” Issue at 6 (May 26, 2000).
"E1d. at 7.

"9 1d. at 8.

120 14 at 11.
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states that such a blended rate would facilitate billing and avoid disputes over eligibility for the

tandem rate.!?!

Finally, Allegiance contends that the imposition of the tandem blended rate will
not encourage or require CLECs to build inefficient networks, given that many of the first
generation of interconnection agreements provide for use of blended reciprocal compensation

rates. 122

AT&T proposes symmetric rates for reciprocal compensation on a LATA-wide basis.'*

Under this LATA-wide proposal, in instances in which AT&T purchases UNEs from SWBT,

24 In support of its proposal,

AT&T proposes the use of a bill-and-keep compensation scheme.
AT&T concludes that nothing in the FTA prohibits a state from expanding the definition of
“local traffic” beyond “mandatory EAS” for the purposes of §251(b)(5).'?° AT&T states that
there are ‘laudable” aspects of Staff’s tandem blended rate proposal, but the problems with the

6 AT&T contends that the proposed tandem

proposal far outweigh its potential benefits.'?
blended rate will improperly encourage network deployment based on reciprocal
compensation. 1?7 Because it seeks to configure a network architecture to interconnect only at
SWBT tandems, AT&T avers that the tandem blended rate would be grossly unfair to it, given

that other CLECs may choose to interconnect more often at SWBT end offices. '?®

12} Allegiance Post 5-18-2000 Hearing Brief, at 4 (May 26, 2000).

122 14 at 6.

123 See AT&T Ex. No. 5, Direct Testimony of Maureen A. Swift at 4; AT&T Initial Post-Hearing Briefat 5
(April 19, 2000). In its pending arbitration proceeding with SWBT, Docket No. 22315, AT&T has proposed an
interconnection architecture in which AT&T is responsible for delivering traffic to SWBT's tandems and SWBT is
responsible for delivering traffic to AT&T’s own switches. If this interconnection architecture is not adopted, then
AT&T will pay SWBT according to levels of switching offices connected, while SWBT will pay AT&T the three-
part tandem rate. Petition of Southwestern Bell Telephone Company for Arbitration with AT&T Communications of
Texas, L.P., TCG Dallas, and Teleport Communications, Inc. Pursuant to Section 252(Bj(1) of the Federal
Telecommunications Act of 1996, Docket No. 22315 (pending).

124 AT&T Ex. No. 5, Direct Testimony of Maureen A. Swift at 10.
125 1d. at 9.
126 AT&T's Supplemental Brief on Tandem Issues at 4, 5 (May 26, 2000).

12714, at 5.
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(©) SWBT's Position

SWBT suggests two methods for minimizing what it characterizes as the CLECs' over-
recovery of compensation related to the termination of ISP-bound traffic: (1) a cap on the total
amount of inter-carrier compensation that a CLEC receives for terminating ISP-bound traffic,
which limits the amount of such compensation to two times the amount of compensation the
CLEC pays to the ILEC, or (2) the use of a proxy for the appropriate costs incurred by CLECs in

providing services to ISPs.'?’

Anticipating that CLECs may allege that it is difficult to track voice versus ISP-bound
traffic, SWBT proposes that the existing TELRIC-based reciprocal compensation rate would
apply to traffic that is relatively in balance between SWBT and the CLEC. More specifically,
SWBT states that these rates will apply for traffic that is in balance at a 2:1 terminating-to-
originating ratio between SWBT and a CLEC."*° Under this proposal, if traffic "exceeds" this
2:1 ratio, SWBT indicates that it is appropriate to presume that the excess is ISP-bound traffic.
Despite this presumption, however, SWBT concedes that CLECs would be given the opportunity
to prove that the traffic in excess of this 2:1 ratio is voice traffic and subject to compensation

131

using existing TELRIC-based rates. With regard to traffic in excess of the 2:1 ratio that the

CLEC does not demonstrate to be voice traffic, SWBT asserts that only the tandem switching

2

rate should apply to the termination of such traffic.'3 SWBT declines to characterize its

128 14 at 6.

129 SWBT Ex. No. 16, Direct Testimony of Ed Wynn at 26.

130 14, at 27.

B! SWBT substantiates this 2:1 ratio by a traffic study, which spans from 1997 to 1999. During this time
period, SWBT terminated 1.5 billion local non-ISP minutes of use (MOUs) to the CLECs participating in this
proceeding, while these same CLECs terminated to SWBT 1.2 billion MOUs. Based on this data, SWBT claims that
the balance of traffic that is truly local would be 1.32:1. SWBT recommends using this ratio as a surrogate for
distinguishing ISP traffic. See SWBT Ex. No. 16, Direct Testimony of Ed Wynn at 27.

13217 at 28.
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proposal as effectively akin to a bill-and-keep methodology, stating that ISP-bound traffic has a

different compensation scheme due to the FCC's ISP exemption relating to access. 133

SWRBT states that it does not have significant objections to the use of Staff's tandem
blended rate in certain contexts, provided that concrete trunking rules are also adopted to ensure
that CLECs move traffic from SWBT’s tandem trunks to direct end office trunks when specific

d."** SWBT emphasizes that if the Commission adopts a

traffic volume limits are exceede
tandem blended rate, then it should clarify that CLECs are limited as to the volume of traffic they
may deliver to SWBT’s tandem before being required to establish direct trunking to end
offices.!** Regarding the imposition of a cap, SWBT states that “a two to one ratio would work;
a three to one would also be within the permissible.”’*® However, SWBT states that any over-
compensation “could be mitigated by setting an absolute cap at a two-to-one, rather than a three-
to-one, imbalance.!*” SWRBT states that, due to the administrative ease in using such a tandem

blended rate, it could have significant advantage over any multi-factor functional test such as that

adopted by the NYPSC.!38

SWBT rejects the Coalition’s “compromise” proposal, arguing that it will over
compensate for ISP-bound traffic, violates federal law, and is administratively burdensome.'®’
Also, SWBT maintains that AT&T’s LATA-wide proposal goes beyond what is allowed under
state and federal law.'*® SWBT believes that AT&T's LATA-wide proposal in effect reduces

AT&T’s costs of serving a concentrated base of business customers and ISPs without also

133 Tr. at 102-106 (April 4, 2000).

134 SWBT's Supplemental Brief on the “Blended Rate” Issue at 3 (May 26, 2000).
13514 at 4.

138 Tr, at 619 (May 18, 2000).

37 SWBT's Supplemental Reply Brief on the “Blended Rate” Issue at 6 (June 1, 2000).
138 SWBT's Supplemental Brief on the “Blended Rate” Issue at 5-6 (May 26, 2000).

139 SWBT's Supplemental Reply Brief On the “Blended Rate™ Issue at 6-7 (June 1, 2000).
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serving geographically dispersed residential customers.'*! SWBT further contends that AT&T’s
proposal cannot possibly be cost-based if it sets the same rate for local, toll, and access traffic
terminated within an entire LATA.'** Because AT&T terminates less traffic than it originates,
SWRBT argues that AT&T would be over-compensated under its proposal, while at the same time

avoiding payment of appropriate access charges related to interexchange traffic.'*?
@ Commission Decision

The Commission prefers the bill-and-keep method over any of the other proposals
reviewed in this proceeding. While the Commission hopes that bill-and-keep will become a
viable option as the market matures, it nevertheless recognizes that current volumes of traffic
between carriers do not support adoption of the bill-and-keep method as a general rule at this

time.

The Commission has long viewed the minute-is-a-minute approach as a goal by which to
base compensation between carriers. AT&T's LATA-wide proposal, however, has implications
Jor ILEC revenue streams, such as switched access, that have not been fully examined in this
proceeding. Consequently, the Commission declines to adopt AT&T's LATA-wide proposal
because it has ramifications on rates for other types of calls, such as intraLATA toll calls, that

are beyond the scope of this proceeding.

The Commission applauds the introduction and application of advanced technologies.
The Commission finds, however, that the current means by which reciprocal compensation is
accomplished has contributed to a significant imbalance of traffic between originating and

terminating carriers. In other words, the current scheme has created perverse economic

14 SWBT Post-Hearing Brief at 38-39 (April 19, 2000).
! 1d. at 39,
142 SWBT Ex. No. 8, Rebuttal Testimony of Randy Long at 17.

3 14 at 19.
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incentives that result in an imbalance in revenues between certain interconnected carriers, in

Jfavor of the termination carrier.

The Commission concludes that the use of a threshold traffic ratio is an equitable device
by which an originating carrier's costs can be mitigated and the efficient delivery of traffic
maintained. The Commission finds that the “tandem blended rate” approach is appropriate up
to a 3-1 (terminating traffic to originating traffic) threshold imbalance. 144 gs stated below, this
tandem blended rate reflects that only a percentage of the calls switched use tandem functions
and are terminated in a geographically dispersed area. The record in this docket supports these
conclusions. When a carrier exceeds that 3-1 ratio threshold, it is reasonable to presume that
predominately convergent traffic is occurring and the "excess" traffic should be compensated
using the end office rate only. The Commission notes that this presumption, however, is
rebuttable. The terminating carrier may demonstrate “‘actual tandem-like functionality” in the
delivery of this "excess" using various network design factors adopted in Section V.B.2 of this

Order.

The Commission concludes that it is not equitable to allow the full tandem rate to be
assessed by a terminating carrier on every call. For some calls, tandem switching is
undisputedly involved, while for others, only end-office switching is used. The Commission
determines that the “tandem blended rate” shall include a rate factor that corresponds to 42%
of the sum of the tandem switching and interoffice transport costs. That factored amount shall
be added to the end office rate to arrive at the total “tandem blended rate”. The Commission
encourages a diverse interconnected network as a matter of policy and does not seek to impose
or dictate an ILEC's network configuration upon CLECs. Because FCC rules regquire that the
reciprocal compensation rates be based upon an ILEC's forward-looking costs, it is equitable to

use the SWBT percentage (42%) as a proxy for the determination of the “tandem blended rate”.

With respect to a hierarchical or two-tier switch network, the Commission finds that the

actual use of tandem switching facilities is easily discernible. If only an end office switch is



Docket No. 21982 AWARD Page 37 of 62

employed to terminate traffic, then only the end office rate shall be applied. If a tandem switch is

used for the termination of traffic, then the tandem rate shall apply.

In summary, the Commission adopts the following rate structure as the mechanism for

payment of reciprocal compensation:

1. For traffic terminated by a LEC with two-tier or hierarchical switches, i.e.,
separate switches performing tandem and end office functions:

o When tandems are used, the originating LECs pay the tandem rate (end office
switching + tandem switching + interoffice transport).

o For purposes of the tandem served rate, the end office rate is a bifurcated rate
(set-up per call and duration), and the tandem switching and interoffice
transport rates are the Mega-Arbitration rates previously adopted by the
Commission.

o  When tandems are not used, the originating LECs pay the end office rate only.

2. For traffic terminated by a LEC that does not have two-tier or hierarchical
switches:

o A tandem blended rate (end office switching + % of [tandem switch +
interoffice transport]) applies.

e For purposes of this tandem blended rate, the end office rate is a bifurcated
rate (set-up per call and duration); the tandem and transport rates are the
rates adopted in the Mega-Arbitrations; and the % is an average percentage
of tandems used by CLECs on SWBT's network (42%,).

e This tandem blended rate applies until a 3:1 ratio (terminating to originating
traffic) threshold is reached.

o Afier the 3:1 ratio threshold is reached, only the end office rate applies,
unless the terminating carrier demonstrates actual tandem functionality.

o Upon a demonstration of actual tandem functionality, the terminating carrier
will receive the tandem blended rate for all traffic.

e LECs may demonstrate actual tandem functionality either in an arbitration
proceeding or other proceeding designated by the Commission.

%% The Commission notes that a carrier without any originating traffic cannot, as a practical matter, qualify
for the tandem blended rate and will receive the bifurcated end office rate.
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C. DPL ISSUE NO. 3 - WHAT RATES SHOULD APPLY?

All parties agree that the TELRIC principles drive the determination of rates in this
docket. TELRIC requires that a cost study employed to set such rates be forward-looking in
nature; use an efficient network and engineering framework; and not use embedded costs.'®’
Taylor Comm. is the only CLEC in this docket that presented its own cost study. The other

parties rely on cost studies previously approved by the Commission.
1. Taylor Comm. Cost Study, Request for Carrier-Specific Rates, and Asymmetric Rates
(a) Tayloer Comm.’s Position

Taylor Comm. contends that it should receive higher reciprocal compensation rates than
SWBT because its costs to terminate calls are higher. Since its business plan results in a
customer base that is disproportionately comprised of ISPs, Taylor Comm. asserts that its cost

6

structure is different from that of SWBT and other companies.'*® Taylor Comm. proposes a

minutes of use (MOU) rate structure to recover its compensation from SWBT. 147

Taylor Comm. notes that most of its costs are volume sensitive, and that it is capable of
identifying its incremental costs very efficiently.'*® As proof that its costs are different from
those of other carriers, Taylor Comm. submitted a cost study (the QSI study) that initially

9

calculated its cost for call termination as roughly $0.004431 per minute.'*® Taylor Comm.

claims that the QSI study is consistent with TELRIC principles. Specifically, Taylor Comm.

145 See 47 CF.R. § 51 Subpart F.
'4¢ Taylor Comm. Ex. No. 4, Rebuttal Testimony of Charles Land at 20.

147 Tr. at 356 (April 5,2000). Because the costs to terminate a call are not constant through the duration of
a call, this type of recovery mechanism requires an assumption about the average call length. Taylor Comm. has not
disclosed how it determined the average call time in its cost study, or even what it is.

'8 Taylor Comm. Ex. No. 4, Rebuttal Testimony of Charles Land at 20.

"9 See Taylor Comm. Ex. No. 1-11, Taylor Switching Cost Study.
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indicates that no adjustments are needed in the study because the study assumes only efficiently
located, state-of-the-art facilities. Further, Taylor Comm. avers that the most recent actual traffic

data represent Taylor Comm.'s total company-wide demand for switching.

According to Taylor Comm., the study is designed to capture expenses and outputs as
they may be expected to occur on an ongoing basis. Taylor Comm. further explains that the
study identifies all necessary facilities for providing switching functions and assigning costs as
either traffic sensitive or non-traffic sensitive. In this regard, Taylor Comm. confirms that only
the traffic sensitive costs of switches are included in the study.'*® The QSI study uses as inputs:

151

capital switching costs, °" costs of connections to end-users from Taylor Comm.'s central offices,

and trunking costs to reach SWBT switching facilities. The QSI study also assumes the

economic life of a switch to be 18 years.'*?

The QSI study links general and administrative costs to MOU based upon the demands
on labor for each element. The QSI allocates the overhead costs based on headcount so the
expenses follow labor costs, e.g., if a person is assigned to retail related activities, then office and
supply related expenses are proportionally assigned to retail activities. Taylor Comm. witness
Dr. Ankum states that costs associated with “service to end-users have no place in a study for
switching costs.”>®> However, when asked about a specific line of costs labeled “end-user T-1s”
in the Taylor Comm. cost study, Dr. Ankum states that these connections were usually to Taylor
Comm.'s ISP customers, therefore demonstrating that costs associated with service to end-users

are included in the QSI study. '**

139 Taylor Comm. Ex. No. 1, Direct Testimony of Dr. August Ankum at 36-40.

31 All switching equipment in the QSI study is leased from Siemens. See Taylor Comm. Ex. No. 1-11,

Taylor Switching Cost Study at 8. The lease is for a five-year period. See Tr. at 417 (Apri! 5, 2000).
152 Taylor Comm. Ex. No. 1-11, Taylor Switching Cost Study at 9.
'3 Taylor Comm. Ex. No. 1, Direct Testimony of August H. Ankum at 49.

% Tr. at 365-366 (April 5, 2000).
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After the initial hearing on the merits, Taylor Comm. amended the QSI study inputs and
revised its proposed rate from $0.004431 per minute to $0.002858 per minute, a 35%
reduction.’*® In its revised cost study, Taylor Comm. addresses two issues raised in hearing: fill
factors and return to capital. '*® Dr. Ankum changed the cost study to conform the Commission-
approved rates of return used in the Mega-Arbitrations and modified the trunk utilization factor
from 55% to the Commission-approved 75%. Dr. Ankum also increased the annual traffic
estimate to 3.2 billion MOU in the revised cost study. '’

()] SWBT Position

SWBT believes that the inter-carrier compensation rate should be set symmetrically at the
TELRIC of a fully efficient competitor.'*® SWBT declares, therefore, that different assumptions
about traffic volumes, depreciation lives, fill factors, or cost of capital should not matter if the
forward-looking economic cost of terminating traffic is measured using the parameters of an
efficient firm. SWBT warns that there are efficiency consequences of establishing a rate based
on costs higher than those of the low-cost provider and states that when high-cost supplier

remains in the market, resources are wasted. '’

SWBT contends that Taylor Comm.’s cost study does not follow TELRIC principles.
SWBT states the QSI cost study is a snapshot of Taylor Comm.’s current situation and is not

necessarily indicative of future switch capacity and the ability to change capital expenditure.!

133 Taylor Comm. Ex. No. 5, Supplemental Testimony of Dr. August Ankum at 16; Post-Hearing Brief at
29-31 (April 19, 2000).

' Tr. at 320-324, 361-365, and 419-427(April 5, 2000). SWBT also criticized Taylor Comm.'s utilization
and its inclusion of return on capital in the QSI study. See SWBT Ex. No. 15, Rebuttal Testimony of William
Taylor at 5 and 17-18.

137 Taylor Comm. Ex. No. 5, Supplemental Testimony of Dr. August Ankum at 15.

'*® SWBT Taylor Direct, at 5.

159 Id.

"% SWBT Ex. No. 15, Rebuttal Testimony of William Taylor at 14-16.



Docket No. 21982 AWARD Page 41 of 62

SWBT disagrees with Taylor witness Dr. Ankum’s assertion that CLECs experience
higher costs due to lower switch utilization levels and lack of scale economies.'®! SWBT states
that manufacturers sell small switches and that CLECs can purchase switching capacities
according to their demand. SWBT also argues that extra capacities can be added in the form of
small a number of lines and, therefore, CLECs should not experience lower switch utilization
levels. SWBT submits that lower costs are an important advantage resulting from economies of
scale that SWBT should be encouraged to explore. According to SWBT, customers should not

have to pay more, directly or indirectly, simply because a small firm has higher costs.'¢?

SWBT also argues that Taylor Comm.’s cost study wrongly includes a return on capital
for leased switches. SWBT contends that lease payments are expenses, not capital investments.
SWBT states that since Taylor Comm. has no capital investments in the leased switches, the
opportunity costs and the normal profit from the switches is zero.'®> SWBT concludes that by
using the current lease expenses in the QSI model, the cost study becomes one based on
embedded costs, rather than forward-looking costs. SWBT contends that the QSI cost study
computes switching costs with similar logic. The QSI cost study divides current lease payments
by the current number of minutes to arrive at the switching costs per minute. This, by definition,
makes the QSI cost study a short-term rather than long-run study, according to SWBT. SWBT
maintains that the lease payments also appear to be higher than the capital costs of the same

equipment, thus overstating Taylor Comm.’s costs.'5*

Finally, SWBT alleges that the QSI study does not incorporate overhead expenses,

including entertainment costs and recycling fees in a proper way. '®®

161 1d. at 5.
162 1d at 6.
163 14 at 17-18.
164 1d at 13-14.

165 Tr. at 529-530 (May 18, 2000).
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© Commission Decision

The Commission finds that Taylor Comm.’s cost study does not follow TELRIC principles
and, therefore, cannot be used to determine reciprocal compensation rates. The Commission
acknowledges the adjustments that Taylor Comm. made to the QSI study but notes that the
revised rate of 30.002858 per minute is still significantly higher than the end office rate of
$0.001507 approved in the Mega-Arbitrations. While the FCC allows a CLEC to petition for
higher reciprocal compensation rates than those of the ILEC, the CLEC must show that it is
using the most cost-effective, forward-looking method possible to serve customers.®® Taylor

Comm. failed to meet this burden.

Taylor Comm.’s inclusion of the costs of connecting its end-use customers to its switches
is the most fundamental flaw of the QSI cost study. The Commission agrees with SWBT that
those costs should not be included in the calculation of reciprocal compensation. The
Commission concludes that Taylor Comm.'s inclusion of these costs results in a significant
overestimation of costs by the QSI cost study. The Commission suspects that if these elements
were deleted from the study, Taylor Comm.’s rates would be much closer to those approved in

the Mega-Arbitration proceedings.

The Commission also agrees with SWBT that the QSI study should use switch capacity
rather than actual demand. The Commission concludes that the use of actual demand violates

TELRIC principles.

Further, although Taylor Comm. states that only traffic-sensitive elements should be
included in reciprocal compensation rates, it assigns the majority of costs associated with
elements such as recycling fees and entertainment to the traffic-sensitive portion of the QSI cost
study. The Commission finds that Taylor Comm.'s failure to sufficiently explain the relationship
between these elements and the number of minutes terminated in its switch further undermines

the cost study's results.



Docket No. 21982 AWARD Page 43 of 62
2. Southwestern Bell Cost Study and ISP-Specific Reciprocal Compensation Rates
(@) SWBT Position

SWBT supports the use of the Mega-Arbitrations' local switching UNE cost study to
determine the appropriate rates for the termination of local voice traffic. The cost study includes
the investment necessary for call set-up, call termination, and vertical services. SWBT contends,
however, that ISP-bound traffic does not require the use of all of these functions and argues that
the total costs in that study should not be attributed to ISP-bound traffic. SWBT also indicates
that the average hold times are approximately three minutes for voice calls as compared to 29
minutes for Internet calls.'®” SWBT notes that a principal reason that it is less costly to terminate
an ISP-bound call than a voice call is the longer average hold time. SWBT explains that a
comparison of one 29-minute ISP-bound call to the equivalent minutes of voice calls yields nine
additional call set-ups for the voice calls. Moreover, SWBT states that the stable and longer ISP-
bound call does not require as many network resources as calls that have a much shorter average
holding time. SWBT concludes that each time a call is set-up and torn down, additional network

resources are used compared to a call that is more stable. 168

SWBT relies on its ISP-bound traffic (IBT) cost study to demonstrate that ISP-bound
traffic is fundamentally different from voice traffic and should not be subject to reciprocal
compensation, although SWBT does not propose that the cost study be used to set rates. '
SWBT's IBT cost study measures costs associated only for dial-up, 56 kilobit Internet calls.
SWBT contends that the difference in call duration between voice and ISP-bound traffic justifies
separating the traffic for rate purposes, with ISP-bound traffic costing approximately 20% the

cost of voice traffic. In addition to using a 29-minute average hold time for ISP-bound traffic,

166 47 C.F.R. 51.711(b).
17 SWBT Ex. No. 16, Direct Testimony of Ed Wynn at 7.
168 SWBT Ex. No. 5, Direct Testimony of Robert Jayroe at 6.

169 SWBT Ex. No. 13, Rebuttal Testimony of Barbara Smith at 6-7.
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SWBT states that the IBT cost study assumes that the switches terminating the ISP-bound traffic
have no vertical services, which it contends are unnecessary for ISP-bound calls, and are the
absolute minimum necessary to complete the ISP connection.'’® SWBT explains that its voice
traffic study, however, does not make these assumptions, but rather includes the programming of
vertical and other services into the switch, thereby increasing the switching costs for voice
traffic, regardless of the call duration. Despite these differences in the cost studies, SWBT
admitted on cross-examination that ISP-bound traffic uses the same switches and the same

network as voice traffic.!”!

The peak traffic hour in the SWBT IBT study is assumed to be the peak hour for ISP
traffic. SWBT asserts that this peak hour increases costs because it requires more switching
resources to accommodate increased usage at the peak hour. SWBT also contends that the

switches must be engineered in a manner to handle all traffic, not just a subset of traffic.'”>

()] CLECs' Positions:

Taylor Comm. avers that the costs associated with the termination of ISP traffic are the
same as that for traditional voice traffic. Taylor Comm. contends that the SWBT IBT cost study
erroneously concludes that the costs associated with terminating ISP-bound traffic are a fraction
of those approved in the Mega-Arbitrations. Taylor Comm. also argues that the SWBT IBT cost*
study does not follow TELRIC principles and is not representative of CLEC costs.!”® According
to Taylor Comm., SWBT's assumption of a host/tandem architecture is not accurate for most
CLECs and underestimates CLEC costs. Taylor Comm. states that although the host/tandem

architecture allows switches to share functionality and, therefore, lower their costs, CLECs do

'7° SWBT Ex. No. 13, Rebuttal Testimony of Barbara Smith at 3-4 and SWBT Ex. No. 19, SWBT IBT
Cost Study at SWBT200005.

1Tt at 199-204 (April 4, 2000).
72 SWBT Ex. No. 15, Rebuttal Testimony of William Taylor at 10-11.

173 Taylor Comm. Ex. No. 1, Direct Testimony of August H. Ankum at 52-53, 55; Taylor Comm. Ex. No.
4, Rebuttal Testimony of Charles Land at 13-14.
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not use this type of architecture because they have yet to achieve the size of ILECs such as

SWBT. !4

WCOM and ICG state that reciprocal compensation rates should be symmetric and
should include ISP-bound traffic.'’”> These CLECs contend that symmetric rates promote
efficiency and low-cost methods for terminating calls because they allow exceptionally efficient
carriers a higher profit .!"®

Given that ISP-bound traffic uses the same public switched telephone network as voice
traffic, AT&T argues it is incorrect to separate ISP-bound traffic for costing purposes. By
example, AT&T contends that consideration of only ISP-bound traffic in the SWBT IBT study
misstates the peak hour usage of the network and asserts that all traffic should have been
considered in making this estimation.!”” AT&T further argues that the SWBT IBT cost study is

k.'”™ In support of this

an incremental cost study inconsistent with the TELRIC framewor
argument, AT&T cites the inability to accurately separate ISP traffic from voice traffic, the
exclusion of tandem switching costs, and the exclusion of many components of end-office
switching costs, i.e., Signal System 7 (SS7) capability. 179 Additionally, AT&T advocates the
minute-is-a-minute approach in determining network costs, asserting there should be no

differentiation in costs by types of traffic.'®

174 Taylor Comm. Ex. No. 1, Direct Testimony of August H. Ankum at 61-63, 65.

175 WCOM Ex. No. 1, Direct Testimony of Don Price at 4; Coalition Ex. No. ICG-3, Direct Testimony of
Don Wood at 8.

176 WCOM Ex. No. 1, Direct Testimony of Don Price at 4.

"7 AT&T Ex. No. 3, Direct Testimony of Lee L. Selwyn at 15-17.
'78 AT&T Ex. No. 1, Direct Testimony of Daniel P. Rhinehart at 14.
9 1d. at 7.

180 14 at 9.
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Finally, AT&T argues that the 90% processor utilization factor used in the SWBT IBT
cost study is too high and underestimates true costs. AT&T points out that the 90% rate was
approved in the Mega-Arbitration proceedings for a slightly different purpose, noting that no unit
cost figures based on the 90% processor utilization value were used to establish local switching
rates in those proceedings. Questioning the propriety of using the 90% processor utilization
factor, AT&T observes that the range of resulting cost calculations can vary as much as 100-fold

when the assumptions employed vary between 0% utilization to 100% utilization. '8!

AT&T offers a counter method for setting reciprocal compensation rates that treats traffic
within an entire LATA as local traffic. The rates proposed by AT&T are largely based on costs
determined in the Mega-Arbitrations, with small changes in certain assumptions. For example,
AT&T assumes that the average mileage for transport is longer than that assumed in the Mega-
Arbitrations in view of the inclusion of more rural, less dense areas in a LATA. The AT&T
method also includes use of the tandem switch charge.'®?

blended rate of $0.0024654 per minute. '®

The AT&T proposal results in a

The Coalition, like AT&T and ICG, contend that the SWBT IBT cost study is faulty.
Coalition witness Mr. Montgomery supports the testimony of AT&T witness Mr. Rhinehart and
ICG witness Mr. Wood setting forth the flaws in the SWBT IBT cost study.'3* The Coalition is
also critical of the SWBT IBT's use of two usage studies. It asserts that the first usage study
attempts to separate ISP-bound traffic and measure the number of minutes that fit criteria
established by SWBT as indicators of an Internet dial-up call, including the number of incoming
calls and the duration of those calls. With regard to the second study, which counts the minutes
of voice and data traffic for two SWBT central offices, the Coalition argues there is no scientific

or logical reason for using those specific central offices . According to the Coalition, the data

81 14 17-20.

‘82 AT&T Ex. No. 7, Direct Testimony of Jon A. Zubkus at Attachment 1.

83 AT&T Ex. No. 7, Direct Testimony of Jon A. Zubkus at 5.

'8% Coalition Ex. No. CLEC-2, Rebuttal Testimony of William Page Montgomery at 11-12.
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obtained from the two offices differ from each other significantly and, consequently, cannot be

used to determine any traffic patterns.'®

() Commission Decision

All parties agree that the SWBT IBT cost study should not be used to set reciprocal
compensation rates. The Commission concludes that the SWBT IBT cost study is not a TELRIC
study and also cannot be used to justify differentiating ISP-bound traffic and voice traffic for
costing purposes. At this time, the Commission declines to distinguish voice from ISP-bound

traffic for purposes of setting reciprocal compensation rates.

The Commission has rejected AT&T's proposed LATA-wide calling scope and also
rejects AT&T's LATA-wide blended rate. See discussion in DPL Issue No. 2.

3. The Bifurcated Rate

During the initial hearing on the merits, there was considerable discussion of the
development of a bifurcated local switching rate that would address the three-minute average
voice call length used in the approved Mega-Arbitration local switching rate and the 29-minute
average ISP-bound call length used in the SWBT IBT study.'®® _The Commission expressed
interest in a two-part rate that separates call set-up from call duration costs, which would

mitigate any over-compensation resulting from the rate structure adopted in the Mega-

Arbitrations, which is predicated upon call duration only.
(a) Parties' Positions

After the initial hearing on the merits, AT&T witness Mr. Rhinehart initiated discussions

with SWBT witness Ms. Smith regarding the possibility of calculating a two-part local switching

185 Coalition Ex. No. CLEC-1, Direct Testimony of William Page Montgomery at 53-57.

186 See Tr. at 231-275 (April 4, 2000) and 427-431 (April S, 2000).
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rate consisting of a per-message set-up charge and a per-minute-of-use charge that would be
consistent with the local switching and reciprocal compensation rates for local switching adopted
in the Mega-Arbitrations.'®” Ms. Smith and Mr. Rhinehart agreed that the appropriate surrogate
for separating set-up and duration costs can be based on an approved SWBT local service basic
network function (BNF) cost study that identified local switching investment on a set-up and
duration basis.'®® Ms. Smith and Mr. Rhinehart developed a ratio using both interoffice and
intraoffice calling investments.'® Although their calculations were performed independently,
Ms. Smith and Mr. Rhinehart both calculated rates of $0.0010887 per call and $0.0010423 per

0

minute for end-office switching.'”® Ms. Smith indicated that she participated in several

conference calls with AT&T and other CLEC petitioners to revise, clarify and explain the
methodology and calculations based on input from other CLEC cost witnesses. '®!

SWBT, WCOM, AT&T, ICG, and the Coalition indicate that the bifurcated rate concept
is acceptable.'®?> Taylor Comm. opposes the bifurcated rate because its network is not limited in
capacity by a call set-up function and argues that such a rate would not compensate Taylor
Comm. for legitimate costs incurred in terminating SWBT's ISP-bound traffic.'*® Level 3, KMC,

and Adelphia oppose implementation of the bifurcated rate, citing a lack of evidentiary

87 AT&T Ex. No. 11, Affidavit of Daniel P. Rhinehart.

88 See Southwestern Bell Telephone Company's Application for Approval of LRIC Studies for Basic
Network Access Channel Nonstandard 4-Wire, Type O, et. al., Pursuant to PUC SUBST. R. 23.91, Docket No. 16657.

'8 SWBT Ex. No. 28, Affidavit of Barbara Smith; AT&T Ex. No. 11, Affidavit of Daniel P. Rhinehart.

"% Tr. at 519-524 (May 18, 2000). The computation begins with the approved Mega-Arbitration local
switching rate, which is a blended per-minute rate based upon an average call of 2.34 minutes. The BNF studies in
Docket No. 16657 were computed with independent set-up (per call) and duration (per minute) components. The
ratio of the two is used to compute rates based upon Mega-Arbitration inputs. Jointly, SWBT witness Mr. Smith
and AT&T witness Mr. Rhinehart agree that a 75% large offices/25% small offices mix is appropriate for this
computation,

"1 SWBT Ex. No. 28, Affidavit of Barbara Smith.
"2 Ty, at 241-255 (April 4, 2000).

'3 Taylor Comm. Post-Hearing Brief at 32 (April 19, 2000).
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support.'g4 Intermedia, Focal, Winstar, TW, NEXTLINK, and Allegiance express concermn over
the costs associated with administration and billing of a two-part rate.'®® Finally, SWBT rejects

application of the bifurcated rate to ISP-bound traffic.'*®
) Commission Decision

While the parties argue against the implementation of the bifurcated end-office rate at
this time, those parties, with one exception, nevertheless agree that the bifurcated rate
independently calculated by Mr. Rhinehart and Mr. Smith is reasonable. The Commission is not
persuaded that the costs of implementation, administration, and billing outweigh the benefits of
this cost-based rate, which more specifically accounts for the structure of the costs incurred.
Moreover, the Commission finds that there is sufficient evidence in the record to support
adoption of the bifurcated end-office rate. Furthermore, the Commission finds that this two-part
end-office rate minimizes the debate about average call length. The Commission concludes that
the two-part end-office rate, consisting of (1) a per call charge for the compensation of setup
costs $0.0010887 per call) and (2) a per minute charge $0.0010423 per minute) for the

compensation of volume-sensitive costs, shall be applied to all local traffic, including ISP-bound

traffic.

The Commission re-adopts the inter-office transport and tandem switching rates adopted
in the Mega-Arbitrations. The bifurcated end-office rate, the tandem switching rate, and the
inter-office transport rates approved in this Order shall be applied to the rate structures

approved under DPL Issue No. 2.

194 Post Hearing Reply Brief of KMC at 3 (April 26, 2000), Level 3 Post Hearing Brief at 32 (April 19,
2000) and Reply Brief of Adelphia and CCCTX, Inc. D/B/A Connect! at 8 (April 26, 2000).

193 Initial Brief of Focal at 13 and Initial Brief of Allegiance at 18 (April 19, 2000); Reply Brief of Winstar
at 5, Reply Brief of TW at 6, NEXTLINK's Reply Brief at 4, and Intermedia Reply Brief at 4 (April 26, 2000).

196 SWBT's Supplemental Brief on "Blended Rate" Issue at 8 (May 26, 2000).
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D. DPL ISSUE NO. 4: WHAT IS THE APPROPRIATE METHOD BY WHICH TO BILL FOR THIS
TRAFFIC?

(a) The Current Billing System

SWBT and CLECs currently calculate, verify, and bill for reciprocal compensation using
a combination of originating records, terminating records, and factoring systems. In some
instances, the companies are using a bill-and-keep system. Since 1994, SWBT has used an
originating records system to bill for access compensation for LEC-carried intraLATA toll, local,
extended area service (EAS), and transit traffic.'®’ Throughout this proceeding, is system has
been referred to as the “92 records” system, the “Primary Carrier” System (PCS), or the “92-99”

records system. 198

Today, if either an ILEC or a facilities-based CLEC routes a call over SWBT facilities,
billing is processed using the 92 originating records process.'®® The 92 process registers usage at
the point at which the call enters or originates on the network and identifies the company that
receives the call.’?’ The originating company then provides the records to the terminating
company, which verifies and uses the records to bill the originating company for reciprocal
compensation.”®!  If a third-party customer places a call to a CLEC customer, and SWBT
transports the call over its network, then the originating company provides records to both the
transiting carrier,- SWBT, and th‘e terminating CLEC. SWBT and the terminating CLEC verify

the records and use them to bill the originating company for reciprocal compensation, 2%2

7 SWBT Ex. No. 10, Direct Testimony of Joe B. Murphy at 4-5; Coalition Ex. No. ICG-9, Direct
Testimony of William J. Warinner at 6.

%8 In this Award, SWBT's originating records exchange and billing system is referred to as the “92
originating records process” or the “92 process.” This Award will refer to the originating records used in this
process as “92 records.”

199 SWBT Ex. No. 10, Direct Testimony of Joe B. Murphy at 4.

2% SWBT Ex. No. 1, Direct Testimony of Paul L. Cooper at 9-10.

2%l SWBT Ex. No. 10, Direct Testimony of Joe B. Murphy at 7.

202 Id.
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Currently, SWBT and AT&T exchange records using the 92 originating records process
when AT&T delivers its customer’s calls to SWBT using AT&T 4E and 5E switches. However,
where the 4E switch is used, AT&T and SWBT exchange records for verification purposes only
and use a separate process for billing. For calls traversing AT&T’s 4E switch, SWBT bills
AT&T at the access rate. AT&T then applies a SWBT approved factoring process to credit the
overcharged rate on AT&T’s access bill.?®* For SWBT originated calls that traverse AT&T’s 4E
switch, AT&T and SWBT exchange records and bill via the 92 originating records process.***
Where AT&T’s SE switches are used, AT&T and SWBT exchange records for verification
purposes to test the 92 originating records exchange process. During this period, the companies
use bill-and-keep.’”®> When AT&T uses a SWBT unbundled switch element (UNE), the

206

companies exchange records and bill via the 92 originating records process. In such an

instance, however, SWBT sends Category 11 records to AT&T for purposes of verifying these

calls.?®” The 92 process is also used when AT&T operates as an unbundler.?%®

SWBT uses the Carrier Access Billing System (CABS) to bill for access compensation

when calls are passed over interexchange carrier (IXC) facilities. This system uses “Category

209

11” terminating records,””” the CLECs' preferred altemnative. Category 11 terminating records

are call records collected by the carrier that terminates the call. The two types of records contain

similar information.2'°

203 AT&T Ex. No. 9, Direct Testimony of Shannie Marin at 7.
204 1y
25 1d. at 8.
206 14
207 .
Tr. at 646 (April 5, 2000).
298 AT&T Ex. No. 9, Direct Testimony of Shannie Marin at 6.
29 SWBT Ex. No. 10, Direct Testimony of Joe B. Murphy at 4.

2% This Award refers to the terminating record exchange and billing system as the “terminating records
process.” It refers to the terminating records used in this process as “Category 11 records.”
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®) CLECs' Positions

The CLECs present a number of arguments for abolishing the current 92 originating
records process. ICG identifies the incentive that occurs when originating carriers instruct the
terminating carrier on the amount of reciprocal compensation that the originating carrier must

pay as one problem with the current system.?!!

ICG believes that it should by compensated by
SWBT using a terminating records process similar to that used in the competitive interLATA
marketplace.”'> ' WCOM opposes the collection of data needed to render the bill by the carrier

1 213

that will ultimately pay the bil e.spire argues that the Commission should audit SWBT to

identify the origin and types of traffic directed onto e.spire’s network.?!*

Some CLECS note that they are unable to verify the records created by the 92 originating
records process.’!® Consequently, AT&T and SWBT use a factoring process to bill for these
calls.’!® Since AT&T is still working to implement the process for its SE switches, AT&T and
SWBT are using bill-and-keep.?!” Taylor Comm. exchanges records and bills SWBT using the

92 originating records process, but is unable to verify the accuracy of the records.?'®

Several parties have experienced discrepancies between their own terminating records
and SWBT's originating records. ICG testifies that its discrepancy is significant, but is unable to

determine its exact cause.”'® ICG believes that its own terminating records are inherently more

' Coalition Ex. No. ICG-9, Direct Testimony of William J. Warinner at 16.

22 1d. at 17.

213 WCOM Ex. No. 1, Direct Testimony of Don Price at 32.
214 ¢ spire Post Hearing Brief at 32 (April 19, 2000).

215 AT&T Ex. No. 9, Direct Testimony of Shannie Marin at 6.
28 1d. at 7.

714 at 8.

218 Taylor Comm. Ex. No. 3, Direct Testimony of Charles D. Land at 26.
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reliable than originating records.””® ICG concurs that SWBT transports and terminates third
party traffic to ICG, and that those third parties (including wireless carriers that do not participate
in the 92 records process) do not provide billing records to ICG.??! ICG also notes that
terminating companies may not have a terminating recording method that identifies all third

party traffic.2?2

AT&T prefers terminating records for calls involving unbundled switch elements (UNE-
p) and local number portability (LNP).>** ICG notes that, when a carrier using a SWBT UNE-p
switch port, additional processing is required for the 92 records process to identify the
originating company.?** LNP further complicates the 92 records process by making it even more
difficult for the terminating carrier to identify the originating carrier.?”® WCOM concurs that

there are shortcomings with the 92 records exchange process for UNE-p and LNP calls.??

A number of parties object to the 92 originating records process in part because it is not
an industry standard, pointing out that, the National Ordering and Billing Forum (OBF) has not
approved the 92 originating records process.??’ ICG points out, and WCOM and AT&T concur,
that while the 92 process uses some information that could be considered standard billing data,
many fields in the 92 record are not standard and are modified from state to state within SWBT’s

operating territory. 228

19 Coalition Ex. No. ICG-7, Direct Testimony of Kenneth D. Davis at 4, 8; CLEC Coalition Ex. No. ICG-
9, Direct Testimony of William J. Warinner at 9,

220 Coatition Ex. No. ICG-7, Direct Testimony of Kenneth D. Davis at 9,

22! Coalition Ex. No. ICG-9, Direct Testimony of William J. Warinner at 15.

222 Coalition Ex. No. ICG-10, Rebuttal Testimony of William J. Warinner at 4.

223 AT&T Ex. No. 9, Direct Testimony of Shannie Marin at 8.

224 Coalition Ex. No. ICG-9, Direct Testimony of William J. Warinner at 12.

225 id.

26 WCOM Ex. No. 1, Direct Testimony of Don Price at 32.

7 Coalition Ex. No. ICG-9, Direct Testimony of William J. Warinner at 10.
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Some CLECs believe that the 92 originating records process is a duplicative and
unnecessary financial burden. AT&T states that it already collects terminating records which, if
used for billing, would eliminate the cost of the 92 process.”?® AT&T asserts that it can bill for
reciprocal compensation using a terminating records process when using its own network, so
long as SWBT sends complete call detail with the call.?® AT&T asserts that it can also bill
reciprocal compensation using a terminating records process for local, EAS, and intraLATA
traffic.' ICG believes that the 92 originating records process itself is complex and expensive to

implement and maintain.2*?

The CLECs also object to the 92 originating records process in part because it was not
originally intended for use in a competitive environment. ICG points out that SWBT originally
designed this process for use in the Missouri Primary Toll Carrier Plan implemented prior to the
commencement of local and intraLATA toll competition.?*>* The Coalition believes that the
LECs for whom SWBT designed the system may not have been as sensitive to the system
accuracy as CLECs.?** In addition, the Coalition notes that the system was designed for much

smaller volumes of traffic than it currently experiences.?**

Several CLECs propose alternatives to the 92 originating records process. ICG proposes
that reciprocal compensation settlements be based on each carrier’s measurement of traffic that

terminates on its own network.?* ICG contends that these recordings would be taken at either

228 14, at 9; WCOM Ex. No. 1, Direct Testimony of Don Price at 32; and AT&T Ex. No. 9, Direct
Testimony of Shannie Marin at 5.

2% AT&T Ex. No. 9, Direct Testimony of Shannie Marin at 9.

29 AT&T Ex. No. 10, Rebuttal Testimony of Shannie Marin at 5.

231 Id.

#32 Coalition Ex. No. ICG-9, Direct Testimony of William J. Warinner at 5.

314, at l6.

23 Coalition Ex. No. CLEC-1, Direct Testimony of William Page Montgomery at 60.

2335 Id.
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the tandem or end office and would provide a usage record from which to bill the originating

37

carrier directly for reciprocal compensation.? ICG notes that Category 11 records are

consistent with OBF standards.?*®

AT&T and WCOM recommend that Category 11 terminating records be used to bill for
reciprocal compensation.239 AT&T suggests that, so long as SWBT sends complete call detail
with each call, including “to” and “from” numbers and the originating company number (OCN),

240 AT&T notes that the “to” and “from” numbers are

it can bill from terminating records.
available in the call signaling and the OCN can be obtained using the LERG database.”*! WCOM
also notes that its switches are able to record terminating records for billing purposes.?** In
addition, CLECs note that, if the Commission decides to implement a tandem compensation rate,
the CLECs would be able to gather the information needed to bill for the tandem rate using the

proposed terminating records syste:m.243

ICG proposes billing SWBT for all minutes that it terminates to ICG over SWBT trunk
groups, even if this traffic originated with another carrier--a process similar to payment
arrangements between IXCs and ILECs.?** ICG clarified, and AT&T concurred, that it does not

propose to bill the transiting company for reciprocal compensation, but only wishes to bill the

originating carrier. ICG prefers that when SWBT transports a call over its network, SWBT bill

238 Coalition Ex. No. ICG-8, Direct Testimony of Roger L. Arnold at 3; Coalition Ex. No. ICG-9, Direct
Testimony of William J. Warinner at 16. ;

27 Coalition Ex. No. ICG-9, Direct Testimony of William J. Warinner at 16.
238 -
Tr. at 626 (April 5, 2000).

239 AT&T Ex. No. 9, Direct Testimony of Shannie Marin at 3; WCOM Ex. No. 1, Direct Testimony of Don
Price at 33.

% AT&T Ex. No. 9, Direct Testimony of Shannie Marin at 4.
23T, at 662-663 (April 5, 2000).
242 WCOM Ex. No. 1, Direct Testimony of Don Price at 33.
243 :

Tr. at 651 (April 5, 2000).

44 Coalition Ex. No. ICG-9, Direct Testimony of William J. Warinner at 17.
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the originating carrier for reciprocal compensation.’*> The CLECs note that Category 11
terminating records do not identify all of the carriers within a call path, but can only identify one
transiting carrier. 246

ICG and AT&T suggest that SWBT recover the costs of transiting traffic from the
carriers whose traffic it transports.?*’ In the alternative, ICG proposes that the Commission
ensure SWBT’s cooperation in providing all necessary information to identify the carriers that
are transporting calls over its network. ICG then proposes to use its own terminating records to

establish the correct amount of reciprocal compensation due from SWBT.**®

The CLECsS note that they are capable of using terminating records to bill the originating
carrier for UNE-p and ported calls by using the location routing number, passed along in
switching, and the Local Exchange Routing Guide (LERG) to determine who owns the calling
number.?*® AT&T states that Pacific Bell is able to provide the OCN of any carrier operating

with an unbundled switch, ensuring accurate billing to all parties.?>°

(c) SWBT’s Position

SWBT prefers to continue using the 92 originating records process for a number of
reasons, primarily because it is currently in use and it is the only process that provides the

information needed to compensate all companies for use of their facilities.”! SWBT further

25 Tr. at 629, 636 (April 5, 2000).
246 14 at 575-576.

7 Coalition Ex. No. ICG-9, Direct Testimony of William J. Warinner at 17; AT&T Ex. No. 10, Rebuttal
Testimony of Shannie Marin at 6; Tr, at 575 (April 5, 2000)

248 Coalition Ex. No. ICG-9, Direct Testimony of William J. Warinner at 17.
249 Tr. at 658 (April 5, 2000).
350 AT&T Ex. No. 9, Direct Testimony of Shannie Marin at 4.

21 SWBT Ex. No. 10, Direct Testimony of Joe B. Murphy at 5.
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indicates that by using originating records, the 92 process avoids the problem of billing a carrier
for third party traffic that merely transits its network.”*> SWBT does not believe that this
proceeding is an appropriate forum for addressing billing and records exchange processes
because a change in any process would affect all the ILECs and facilities-based CLECs in
Texas.?>®> SWBT notes, and AT&T’s witness agrees, that the CLECs do not agree on an
alternative records exchange and billing process.254

SWBT discusses at length the Connecting Network Access Recording (CNAR®) and
AcceSS7® systems used on their network and their ability to make terminating recordings.?>
Although the AcceSS7® system does record terminating usage and SWBT is currently testing it
for use as a billing system, SWBT nonetheless contends that the AcceSS7® system is not ready
for use as billing system.?*® In addition, SWBT currently has not installed the CNAR® system,
which creates a terminating record, on all of its switches.””’” SWBT notes that, if the
Commission were to mandate a terminating records process, it could use the 92 records process
to verify bills received for reciprocal compen‘sation.258 Until SWBT is able to generate
terminating recordings, ICG notes that it can continue to give SWBT originating records for

traffic that it terminates onto SWBT’s network.

SWBT counters criticisms regarding accuracy by pointing out ICG’s testimony indicating
that the terminating records from ICG switches are unable to identify the originating party on all

recorded traffic.?>® SWBT also notes that ICG’s method of using the Local Exchange Routing

32 SWBT Ex. No. 11, Rebuttal Testimony of Joe B. Murphy at 14.
3 1d. at 7.

2% 1d. at 20; Tr. at 583 (April 5, 2000).

%3 Coalition Ex. No. ICG-8, Direct Testimony of Roger L. Arnold.
236 Tr. at 588, 590, 644 (April 5, 2000).

37 Id. at 609, 600.

238 14 at 667.
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Guide (LERG) to identify traffic that is originated on SWBT’s network does not work for calls
involving local number portability (LNP). SWBT further points out that the 92 originating
records process identifies the originating caller for LNP calls and calls that involve unbundled
switch elements.?®® Finally, SWBT notes that CLECs, with whom ICG has not negotiated
reciprocal compensation and records exchange agreements, could be sending traffic to ICG

customers.261

SWBT strongly opposes any alternative that results in CLECs billing SWBT for third
party traffic carried over SWBT’s network, asserting that the CLECs are responsible for

262 SWBT believes that companies that

establishing agreements with third-party carriers.
terminate traffic should bill the originating carriers directly.?®® SWBT notes that its
interconnection agreements address this issue.’* SWBT further notes that the FTA does not

obligate SWBT to perform a third-party billing and collection function. 2%

SWBT points out that the terminating records process proposed by AT&T and supported
by other parties has limitations. Category 11 terminating records require SWBT to send
complete call detail information already provided by the 92 originating records process.266 In
addition, SWBT notes that Category 11 records do not contain the information needed to identify
all the parties on the call path, making it difficult for the terminating carrier to bill all the carriers

involved in completing the call.?®’ Finally, SWBT does not believe that moving to terminating

239 SWBT Ex. No. 11, Rebuttal Testimony of Joe B. Murphy at 4.

260 Id.

%1 14 at 16.

22 14, at 3.,

263 I4.at 2; WBT Ex. No. 10, Direct Testimony of Joe B. Murphy at 7.
264 SWBT Ex. No. 11, Rebuttal Testimony of Joe B. Murphy at 3.

293 Id.at 15.

286 12 at 17.
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records will solve the data problems discussed in this proceeding unless all companies’ exchange

records.26%

(d) Commission Decision

The Commission acknowledges that the lack of agreement of the parties with respect to
billing issues extends to the national level. Moreover, the Commission notes that the common
practice in our economy is to generally rely upon the records of the party that remits a service
(e.g. the terminating carrier) and submits a bill to the recipient of that service (e.g., the
originating carrier). Therefore, the Commission concludes that, where technically feasible, the
terminating carrier’s records shall be used to bill originating carriers (excluding transiting
carriers) for reciprocal compensation, unless both the originating and terminating carriers
agree to use originating records. The Commission further concludes that where a terminating
carrier is not technically capable of billing the originating carrier (excluding transiting carriers)
through the use of terminating records, the terminating carrier shall use any method agreed
upon between the parties. The Commission finds that the use of terminating records among the
parties to bill for reciprocal compensation is a more efficient and less burdensome method to
track the exchange of traffic. Terminating records impose less cost upon the terminating
carriers than the previous regulatory scheme that used SWBT's 92/99 originating records to bill

Sfor reciprocal compensation.

The Commission notes SWBT's concerns regarding transiting traffic and concludes that
terminating carriers shall be required to directly bill third parties that originiate calls and send
traffic over SWBT's network. Transiting carriers shall bill the originating carrier using
terminating or originating records based upon existing contract terms between the originating

and transiting carrier,

7 Id. at 6, 17, 19. Parties noted that Category 11 terminating records do not identify all of the carriers
within a call path, but can only identify one transiting carrier. Parties also agreed that while 92 originating records
can identify up to cight parties within the call path, Category 11 records can only identify one transiting party. See
Tr. at 563, 575-577 (April 5, 2000).

263 SWBT Ex. No. 11, Rebuttal Testimony of Joe B. Murphy at 19.
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The Commission recognizes that there may be disagreement over the content and/or
accuracy of a carrier’s termination records and expects that such disputes will be settled among
the parties. The Commission notes, however, that when a balance in the traffic between
originating and terminating carriers eventually occurs, a bill-and-keep system could be adopted

that would eliminate the need for exchange of terminating records.
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DOCKET NO. 21982
ARBITRATION AWARD
ATTACHMENT A

Mega Arbitration Interconnection Rates'

Rate Element Rate

Tandem Switching $0.000794/MOU
Blended Transport $0.000399/MOU
Term. Zone 1(Rural) $0.000144/MOU
Term. Zone 2 (Suburban) $0.000135/MOU
Term. Zone 3 (Urban) $0.000123/MOU
Term. Zone 4 (Interzone) $0.000187/MOU
Term. Statewide Average $0.000135/MOU
Fac. Mi. Zone 1 (Rural) $0.0000101/MOU
Fac. Mi. Zone 2 (Suburban) $0.0000032/MOU
Fac. Mi. Zone 3 (Urban) $0.0000011/MOU
Fac. Mi. Zone 4 (Interzone) $0.0000033/MOU
Fac. Mi. Statewide Average $0.0000021/MOU
End Office Switching $0.001507/MOU

Bifurcated End Office Switching Rate?
Rate Element Rate
Set-up $0.0010887/call
Duration £0.0010423/MOU

"' Docket No. 16189, ez al, Second Mega-Arbitration Award (Dec. 19, 1997).
2 See AT&T Ex. No. 11, Affidavit of Daniel P. Rhinehart and SWBT Ex. No. 28, Affidavit of Barbara A. Smith.
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Docket No. 11644-U

In Re: Petition of BellSouth Telecommunications, Inc. For Arbitration of an
Interconnection Agreement With Intermedia Communications, Inc. Pursuant To
Section 252(b) of the Telecommunications Act Of 1996.

ORDER

SR

Appearances

On behalf of Intermedia Communications, Inc. 0CT 02 2000
Charles V. Gerkin, Jr., Attorney

GENERAL COUNSEL-
On behalf of BellSouth Telecommunications, Inc. GEORGIA

Fred McCallum, Attorney
Meredith E. Mays, Attomey

On behalf of the Commission Staff
Thomas K Bond, Attomey

BY THE COMMISSION:

On December 7. 1999, BellSouth Telecommunications, Inc. (“BellSouth” or “BST™)
petitioned. the Commussion to arbitrate certain unresolved issues in the interconnection
negotiations between BellSouth and Intermedia Communications, Inc. (“Intermedia™). The

Commission issues this Order to resolve the issues still remaining between the BellSouth and
Intermedia (the “Parties™).

Docket 11644-U
Page 1 0f 17
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| 8 JURISDICTION AND PROCEEDINGS

Under the Federal Telecommunications Act of 1996 (the Federal Act), State
Commissions are authorized to decide the issues presented in a petition for arbitration of
interconnection agreements. In addition to its jurisdiction of this matter pursuant to Sections 251
and 252 of the Federal Act, the Commission also has general authority and jurisdiction over the
subject matter of this proceeding, conferred upon the Commission by Georgia’s
Telecommunications and Competition Development Act of 1995 (Georgia Act), O.C.G.A. §§ 46-
5-160 et seq., and generally O.C.G.A. §§ 46-1-1 et seg., 46-2-20, 46-2-21 and 46-2-23.

On or about July 1, 1996, Intermedia entered into a voluntarily negotiated interconnection
agreement with BellSouth. The two-year interconnection agreement expired on July 1, 1998, but

was subsequently extended by mutual agreement between Intermedia and BellSouth to
December 31, 1999.

By letter dated June 28, 1999, BellSouth requested the negotiation of a new
interconnection agreement, and proposed a starting point for negotiations between the Parties.
The Parties agreed that these negotiations would be deemed to have started on July 1, 1999. The
Parties have agreed to operate under the terms of their existing interconnection agreement until 2
new interconnection agreement is approved.

On December 7, 1999, BellSouth filed a petition for arbitration with the Commission,
which initiated this proceeding. BellSouth’s petition set forth only ten disputed issues, but
indicated that several other issues had been raised by Intermedia prior to the expiration of the
arbitration window. Intermedia filed its answer and new matter to BellSouth’s petition on
January 3, 2000, specifying the 38 additional issues that were in fact outstanding between the
parties at the time BellSouth filed its petition. Pre-filed testimony was filed, discovery was
permitted, and the hearing in this matter was held on May 9, 2000.

On May 26, 2000, the parties filed briefs on the following unresolved issues:

Issue 2(g) Should the definition of “local traffic” for purposes of the parties’
reciprocal compensation cbligations under Section 251(b)(5) of the 1996 Act
include the following: Subissue 2(a): ISP traffic?

Issue 3: Should Intermedia be compensated for end office, tandem, and transport
elements, for purposes of reciprocal compensation?

r

Issue 6: For the purposes of collocation, should intervals be measured in business
days or calendar days?

Issue 8 Is BellSouth’s interval for responding to Intermedia’'s bona fide
collocation requests appropriate?

Issue 9° Is BellSouth’s interval for physical collocation provisioning appropriate?

Docket No. 11644.U
Page20f 17
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Issue 10: Are BellSouth’s policies regarding conversion of virtual to physical
collocation reasonable?

Issue 12: What is the appropriate definition of “currently combines™ pursuant to
FCC Rule 51.315(b)?

Issue 13: Should BellSouth be required to: (a) provide access to enhanced
extended links (“EELs”) at UNE rates; and (b) sllow Intermedia to convert
existing special access services to EELs at UNE rates?

Issue 18. Should BellSouth be required to provide access on an unbundled basis
in accordance with, and as defined in, the FCC's UNE Remand Order, to the
following: Subissue 18(¢): packet switching capabilities?

Issue 22: Should BellSouth be required to offer nondiscriminatory access to
interoffice transmission facilities in accordance with, and as defined in, the FCC’s
UNE Remand Order?

Issue 25: Should BellSouth be required to fumnish access to the following as
UNEs: (i) User to Network Interface (“UNT"); (ii) Network-to-Network Interface
(“NNTI) and (iii) Data Link Control Identifiers (“DLCI”™), at Intermedia-specified
committed information rates (“CIR™)?

Issue 26. Should parties be allowed to establish their own local calling areas and
assign numbers for local use anywhere within such areas, consistent with
applicable law?

Issue 29: In the event Intermedia chooses multiple tandem access (“MTA”), must
Intermedia establish points of interconnection at all BellSouth access tandems
where Intermedia’s NXXs are “homed”?

Issue 30° Should Intermedia be required to: (a) designate a “home” local tandem
for each assigned NPA/NXX, and (b) establish points of interconnection 1o
BellSouth access tandems within the LATA on which Intermedia has NPA/NXXs
homed?

Isspe 31: For purposés of compensation, how should IntraLATA Toll Traffic be
defined?

Issue 32: How should “Switched Access Traffic” be defined?

Issue 33: Should BellSouth and Intermedia be liable to each other for lost
switched access revenues due to lost or damaged billing data?

Docket No. 11644-U
Page 3 of 17
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Issue 37: Should all framed packet data transported within a VC that originate
and terminate within a LATA be classified as local traffic?

Issue 38: If there are no VCs on a frame relay interconnection facility when it is
billed, should the parties deem the Percent Local Circuit Use to be zero?

Issue 39: What are the appropriate charges for the following: (a) interconnection
trunks between the Parties’ frame relay switches; (b) frame relay network-to-
network interface points; (¢) permanent virtual circuit (“PVC”) segments (i.e.,
Data Link Connection Identifier (“DLCI”) and Comynitted Information Rates
(*CIR™); (d) requests to change a PVC segment or PVC service order record?

Issue 48: Should the parties adopt the performance measures, standards and
penalties imposed by the Texas Public Utility Commission on Southwestern Bell
Telephone?

1. FINDINGS AND CONCLUSIONS

The Commission has before it the testimony, evidence, arguments of counsel and all
appropnate matters of record enabling it to reach its decision. The Commission makes the
following findings of fact, conclusions of law and statements of regulatory policy on the
remaining unresolved issues between the parties:

Issue 2(a): Should the definition of “local traffic” for purposes of the parties’
reciprocal compensation obligations under Section 251(b)(5) of the 1996 Act
include the following: Subissue 2(a): ISP traffic?

BellSouth argues that calls to ISPs should not be included in the definition of “local
traffic” for purposes of the parties’ reciprocal compensation obligations. In support of its
argument, BellSouth asserts that the FCC has found this traffic to be jurisdictionally interstate on
several occasions. In addition, BellSouth states that it requiring payment of reciprocal
compensation for such traffic is not good public policy, and does not make good business sense.
BellSouth Brief, pp 7-9.

Intermedia, on the other hand, argues that reciprocal compensation should apply to calls
originated by BellSouth and transported and terminated by Intermedia to its ISP customers, and
vice versa’ Intermedia asserts that both the law and good public policy dictate that reciprocal
compensation should be paid for ISP traffic. Intermedia Brief, pp. 6-13.

The Commission Staff has recommended, consistent with previous decisions of this
Comumussion, that reciprocal compensation should apply to calls terminated to ISP customers.
Staff also recommended that, in the event the FCC establishes some other mechanism for

Docket No, 11644-)
Page 4 of 17
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compensation for such calls, the parties may petition the Commission to revisit this issue at that
time. The Commission adopts Staff's recommendation,

The Commission has previously found that it has the authority under Section 252 of the
Federal Act to order a provision in the arbitration agreement that reciprocal compensation be due
for ISP-bound traffic. Commission Docket 10854-U; see Declaratory Ruling' Paragraph 25
(State commissions “may determine in their arbitration proceedings at this point that reciprocal
compensation should be paid for this traffic.”).? As the FCC has stated, the FCC’s own policy of
“treating ISP-bound traffic as local for purposes of interstate access charges would, if applied in
the separate context of reciprocal compensation suggest that such compensation is due for that
traffic” 1d. TLECs and CLECs should be compensated for costs imposed on their systems,
including costs for transport and delivery of 1SP-bound calls. Consistent with the previous
decisions of the Commission, the Commission requires the Parties to pay reciprocal
compensation for calls to ISPs.

Issuc 3: Should Intermedia be compensated for end office, tandem, and
transport elements, for purpoeses of reciprocal compensation?

BeliSouth’s argues that the Commission should deny Intermedia's request for tandem
switching compensation. BellSouth asserts that Intermedia failed to prove that its switch is
actually performing tandem switching and failed to prove that its switch serves a geographic area
comparable to BellSouth's switch. BellSouth Brief, pp. 9-16. Intermedia states that it has fully
satisfied the requirements of FCC rule 51.711(a)(3) and is therefore entitled to receive reciprocal
compensation at the tandem interconnection rate. Intermedia Brief, 13-21.

! The FCC's Declarawry Ruling was vacated by the District of Columbia Circuit Cowst of Appeals for “want of
reasoned decision-making” with regard to the FCC's use of the "end-to-cnd” analysis. Bell Adantic Tel Co. v. FCC,
—F.3d --, No. 99-1094, 2000 WL 273383, at *2 (D.C. Cir. Mar. 24, 2000). The District of Columbia Circuit's order
removed the ¢lanty that the Declaratory Ruling had appeared to provide regarding the jurisdictional naturc of ISP
traffic Thus, at least for the time being, the jurisdictional rature of ISP wraffic is once again an open question and
this Commuission once again finds that such traffic is intrastate 1n nature. Indeed, the Bell Atlantic decision makes
the same distinctions between providers of telecommunication services and information services that this
Comurussion had previously rclied on im its prior ISP cases. Bell Atlantic Tel. Co. v. FCC, 2000 WL 273383, at *6-
7 ln any event, as discussed in footnote 2, supra. even assuming arguendo that such traffic is interstate in nature,
the Commission is stil) avthorized to address this matter and would still find that reciprocal compensation is due for
such traffic.

*  As the District Court for the Northern District of Georgia noted when it affirmed the prior ISP orders issued by
this Commission, “the FCC unambiguously stated {in the Declaratory Ruling] that '[a] state commission's decision to
impose reciprocal compensation cbligations in an arbitration proceeding - or a subsequent state commission decision
that those obligations.cncompass ISP-bound traffic - does not conflict with any Commission rule regarding ISP-
bound traffic.™ BellSouth Telecommunications, Inc. v. MCImeiro Access Transmission Services, Inc. ef al,, In the
United Swstes District Court for the Northern District of Georgia, Civil Action No. 1:99-CV-0248-JOF, May 4, 2000
Order, p. 27. The fact that the Declaratory Ruling was vacated for want of reasoned decision-making with regard to
its use of the “end-to-end” analysis does not necessarily mean that the FCC's conclusion that state commission's arc

suthorized to require payment of reciprocal compensation for ISP uaffic even if such waffic is interstate in nature is
invalid. 1d. at n. 13.

Docket No. 11644-U
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Staff recommends that the Commission find that Intermedia has demonstrated that its
switches perform tandem switching functions and that it serves a geographic area comparable to
the area served by BellSouth; therefore, Staff recommends that the Commission find that the
tandem rate element for reciprocal compensation is applicable.

47 C.F.R. § 51.711(a)(3) provides:

Where the switch of a carrier other than an incumbent LEC serves a geographic
area comparable to the area served by the incumbent LEC’s tandem switch, the

appropriate rate for the carrier other than an incumbent LEC is the incumbent
LEC’s tandem interconnection rate.

If a CLEC switch “covers a geographic area camparable to that covered by a tandem
switch . . . this alone provides sufficient grounds for a finding that the appropriate rate for the
(switch] is the tandem switch rate.” U.S. West Communications, Inc. v. Minnesota Public
Utilities Commission, 55 F. Supp. 2d 968, 979 (D. Minn 1999). Based on the evidence
presented in this matter, the Commission finds that Intermedia’s switch covers a geographic area

comparable to that covered by a BellSouth tandem switch. Accordingly, the tandem rate element
for reciprocal compensation is appropriate.

BellSouth argues that in addition to serving a geographic area comparable to the srea
served by the incumbent LEC’s 1andem switch, Intermedia must show that “its switch is actually
performing tandem switching.” BellSouth Brief, p. 16. The FCC directed state commissions
that establish “transport and termination rates in the arbitration process that vary according to
whether the traffic is routed through a tandem switch or directly to the end-office switch” to
“consider whether new technologies (e.g., fiber ring or wireless network) perform functions
similar to those performed by an incumbent LEC’s tandem switch and thus whether some or all
calls terminating on the new entrant’s network should be priced the same as the sum of transport
and termination via the incumbent LEC’s tandem switch.” First Report and Order, 4 1090. First,
the Commission notes that the FCC did not state that state commissions should consider whether
the switch performs “the same” functions as a tandem switch. Instead, the FCC stated that state
commissions should consider whether the switch performs “similar” functions as a tandem
switch. Based on the evidence presented in this matter, the Commission finds that Intermedia’s
switch performs functions similar to BellSouth’s tandem switches. In any event, the FCC went
on to state that “[w]here the interconnecting carrier’s switch serves a geographic area
comparable to that served by the incumbent LEC’s tandem switch, the appropriate proxy for the
interconnecting carrier’s additional costs is the LEC tandem interconnection rate.” Id. As
previously discussed, the Commission finds that Intermedia’s switch covers a geographic area
comparable to that covered by a BellSouth tandem switch
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Issue 6: For the purposes of collocation, should intervals be measured in
business days or calendar days?

Issue 8: Is BellSouth’s interval for responding to Intermedia’s bona fide
collocation requests appropriate?

Issue_9: Is BellSouth’s interval for physical collocation provisioning
appropriate?

BellSouth states that it uses business days in order to measure collocation intervals
because of its reliance upon skilled contractors and governmental personnel. Also, as the
competition in Georgia increases, the number of collocation applications received by BellSouth
increased Therefore, BellSouth argues mainteining the current intervals is vital in order to
properly respond to the volume of applications received. If calendar days are used to measure
collocation intervals, then BellSouth submits that its actual provisioning intervals would require
modification BellSouth Brief, pp. 16-18. Intermedia argues that the collocation provision
intervals in the parties’ agreement should be expressed in calendar days rather than business
days. Intermedia Brief, pp 21-24.

Staff recommends that the intervals be measured in calendar days; that the interval for
responding to Intermedia's bona fide collocation requests be 30 calendar days; and, the interval
for physical collocation provisioning be 90 calendar days under ordinary circumstances and 120
calendar days under extraordinary circumstances. The Commission adopts Staff’s
recommendation

Issue 10: Are BellSouth’s policies regarding conversion of virtual to physical
collocation reasonable?

BellSouth states that the terms and conditions that should apply for converting virtual
collocation to physical collocation should be consistent with the terms and conditions of the
assessment and provisioning of physical collocation because BellSouth evaluates both of these
applications in the same manner. If a collocator makes a request for conversion from virtual to
physical collocation, the collocator should be responsible for any cost incurred. BellSouth would
allow conversion of virtual collocation to physical without requiring the relocation of the
equipment where three conditions are met: 1) that there is no change in the amount of equipment
or the configuration of the equipment that was in the virtual collocaticn arrangement; 2) that the
conversion of the virtual collocation arrangement would not cause the equipment or the results of
that conversion to be located in the space that BellSouth has reserved for its own future needs;
and 3) that due to the location of the virtual collocation arrangement the converted arrangement
does not limit BeliSouth's ability to secure its own equipment and facilities. BellSouth Brief, pp.
18-19.

Intermedia argues that it should be allowed to convert its virtual collocation arrangements
1o physical collocation arrangements without requiring the relocation of its equipment.
Intermedia further argues that this should be done in a timely manner. Intermedia does not
disagree with BellSouth that it should be able to reserve space for future use, so long as it is
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reasonable. Intermedia states that it is willing to accept the proposition that “in place”
conversion of virtual collocation to physical collocation may not be permitted where the
conversion would cause the arrangement to be located in the area reserved for BellSouth’s future
growth Intermedia is also willing to agree that “in place” conversion will be allowed if (2)
Intermedia does not increase the amount of space it occupies, and (b) any changes to the
arrangement cen be accommodated by existing power, HVAC, and other requircments.
Intermedia also states that the application fee should not be the same as the application fee for a
new request for physical collocation ($3850) as not many of the same tasks are required and
further that the 90 day tumaround on such an application is unreasonable. Intermedia Brief, pp.
24-26.

The Staff recommends that virtual collocation may be converted to “in place” physical
collocation according to the following criteria: 1) that there is no change in the amount of
equipment or the configuration of the equipment that was in the virtual collocation arrangement;
2) that the conversion of the virtual collocation arrangement would not cause the equipment or
the results of that conversion to be located in the space that BellSouth has reserved for its own
future needs; 3) that due to the location of the virtual collocation arrangement the converted
arrangement does not limit BellSouth’s ability to secure its own equipment and facilities; (4) that
any changes to the arrangement can be accommodated by existing power, HVAC, and other
requirements; (5) that under normal circumstances the conversion be handled by BellSouth in 60
calendar days (this is the same interval previously approved by the Commission for cageless
collocation); and (6) that the interim application fee for such conversion from virtual to physical
be $1.000 (the normal physical collocation application fee is $3850; however, the costs of many
of the tasks/functions that comprise that fee are not applicable to in place conversion), until such
time as BellSouth shall file with this Commission a cost study for the conversion of virtual
collocation to physical collocation and same is adopted by this Commission. The Commission
adopts Staff’'s recommendation,

Issue 12: What is the appropriate definition of “currently combines”
pursuant to FCC Rule 51.315(b)?

BellSouth states that it will provide combinations to Intermedia at cost-based rates if the
elements are already combined and providing service to a particular customer at a particular
location. BellSouth, however, acknowledges that on this issue the Commussion had ordered that
“currently combined" means "ordinarily combined" within BellSouth's network in Docket No.
10692-U and in Docket No. 10767-U. BellSouth Brief, pp. 19-20. Intermedia argues that the
Commission should require BellSouth to provide Intermedia with access to combinations of
UNEs that are already physically combined and to combinations of UNEs that are typically
combined.” Intermedia Brief, pp. 27-28. The Staff recommends that, consistent with its decisions
in other dockets, the Commission find that BellSouth is obligated to provide to Intermecdia
combinations of UNE that it ordinarily combines in its network. See Docket Nos. 10692-U,
10767-U, and 10854-U. The Commission sees no reason to depart from its previous
determinations
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The Commission addressed this issue in the context of Dockets 10692-U, 10767-U, and
10854-U The Commission's Order in 10692-U included the following language:

Rule 315(b), by its own terms, applies to elements that the incumbent ‘currently
combines,” not merely elements which are ‘cumrently combined.” In the FCC's First
Report and Order, the FCC stated that the proper reading of ‘currently combines’ is
‘ordinarily combined within their network, in the manner which they are typically
combined.’ First Report and Order, § 296. In its Third Report and Order, the FCC stated
that it was declining to address this argument at this time because the matter is currently
pending before the Eighth Circuit. Third Report and Order, § 479.° Accordtngly, the
only FCC interpretation of ‘currently combines’ remains the literal one contained in the
First Report and Order. The Commission finds that ‘currently combines’ means
ordinarily combined within the BellSouth's network, in the manner which they are
typically combined. Thus, CLECs can order combinations of typically combined
elements, even if the particular elements being ordered are not actually physically
connected at the time the order is placed.

As further explained by the Commission in Docket No. 10692-U, adopting BellSouth’s
proposed “currently combined” interpretation would only make the process more cumbersome
for the CLEC; it would not prevent the CLEC from obtaining and using the same UNE
combinations. Based on the FCC’s Third Report and Order, CLECs can purchase services such
as special access and resale even when the network elements supporting the underlying service
are not physically connected at the time the service is ordered. At the point when the CLEC
begins to receive such service, the underlying network elements are necessarily physically
connected The CLECs can then obtain such cumrently combined network elements as UNE
combinations at UNE prices. Third Report and Order, ] 480, 486. The Commission finds that
even assurmning arguendo that "currently combines” means "currently combined,” rather than go
through the circuitous process of requiring the CLEC to submit two orders (e g., one for special
access followed by another to convert the special access to UNEs) to receive the UNE
combumation, the process should be streamlined to allow CLECs to place only one order for the
UNE combination.

Issue 13: Should BellSouth be required to: (a) provide access to enhanced
extended links (“EELs”) at UNE rates; aud (b) allow Intermedia to convert
existing special access services to EELs at UNE rates?

I

? While the FCC declined to address this argument again in its Third Report and Order, significantly the FCC did not
disavow the position it took in the First Report and Order. BellSouth argues that “the FCC made clear that ‘currently
combined’ clements are those clements physuzll) combined as of the time the CLEC requests them and which can
be converted 1o UNES 0n a 'switch as is’ or ‘switch with changes basis." BellSouth's Brief on Impact of Third Report
snd Order. p. 5. The FCC, however. was not stating that Rule 51-315(b) is limited only to currently combined
elements. Instead, the FCC was stating that since, at the least, Rule 51-315(b) includes currently combined
tlements, and since when a CLEC purchases special access the elements are currently combined, that even under the
more restrictive "curreatly combined" interpretation. CLECs would be able to convert special access to loop-
transport combinations at UNE rates. Third Report and Order § 480.
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BellSouth argues that, “except to the extent where currently combined elements in
BellSouth’s network that comprise an EEL are located, BellSouth currently has no obligation to
provide CLECs with the EEL™ BellSouth Brief, pp. 20-21. BellSouth notes that the FCC
dechined to define the EEL as a separate network element in its UNE Remand Order. UNE
Remand Order, § 478. BellSouth further argues that uniil the UNE Remand Order is complete,
the FCC has made clear that carriers may not convert special access services to combinations of
unbundled network elements unless the carrier uses combinations of network elements to provide
significant amount of local exchange service, in addition to exchange access service to a
particular customer. November 24, 1999 Supplemental Order, 41 2 and 4. Intermedia argues
that BellSouth is obligated by law to provide access to EELs, and to allow the conversion of
speciel access service to EELs, at UNE rates Intermedia Brief, pp. 28-30.

As with issu¢ 12 above, the Staff recommended that the Commission remain
consistent with its prior decisions regarding UNE combinations and the EEL. See Docket
Nos. 10692-U and 10767-U. In those prior decisions, the Commission determined that
CLECs were entitled to purchase at cost-based rates, combinations of UNEs that
BellSouth ordinarily combines in its network. In regards to converting existing special
access services to EELs at UNE rates, the Comunission stated as follows:

On November 24, 1999, the FCC issued a Supplementel Order to its Third Report
and Order. In this Supplemental Order, the FCC modified its conclusion in
paragraph 486 of the Third Report and Order to now allow incumbent LECs to
constrain the use of combinations of unbundled loops and transport network
elements as a substitute for special access service. Supplemental Order, § 4.
IXCs may not convert special access services to combinations of unbundled loops
and transport network elements, whether or not the IXCs self-provide entrance
facilities, unless the IXC uses the combination “to provide a significant amount of
local exchange service, in addition to exchange access service, to a particular
customer." Id. at § 5. Accordingly, the Commission finds that in order for a
CLECs to use a loop/transport combination to provide special access service, the
CLEC must provide a significant amount of local exchange service over the
combination, Further, loop/transport combinations must be connected to a CLEC
switch and must be used in the provision of circuit switched telephone exchange
service. Such CLECs must "self-certify that they are providing a significant
amount of local exchange service over combinations of unbundled loops and
transport network elements" in order to convert special access facilities to UNE
pricing. 1d. at footnote 9. The FCC did not find it to be necessary for ILECs and
requesting carriers to undertake auditing processes to monitor whether requesting
carriess are using UNEs solely to provide exchange access service. Id. The
Commussion finds that BellSouth shall not make auditing a precondition to
converting special access to UNEs; thus the conversion of facilities will not be
delayed. The Commission finds, however, that BellSouth shall be allowed to
audit CLEC records in order to verify the type of traffic being transmitted over
EELs. If, based on its audits, BellSouth concludes that a CLEC is not providing a
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significant amount of local exchange traffic over the facilities, BellSouth may file
a complaint with this Commission.

Docket 10692-U, Supplemental Order, pp. 1-2. The Commission sees no reason to depart from
its previous determinations.

Issue 18: Should BellSouth be required to provide access on an unbundled
basis in accordance with, and as defined in, the FCC's UNE Remand Order,
to the following: Subissue 18(c): packet switching capabilities?

BeliSouth states that the FCC empowered state commissions to unbundle specific
network elements used to provide frame reley (e.g. packet switching), but only to the extent that
a competing carrier convinces the State Commission that it is impaired without access to those
elements BellSouth states that there is absolutely no evidence indicating that Intermedia is
impaired in its packet switching capabilities; therefore, it asserts that this Commission should
reject Intermedia’s request to require BellSouth access to packet switching on an unbundled
basis. While the FCC declined “to unbundle specific packet switching technologies incumbent
LECs may have deployed in their networks,” UNE Remand Order, ¥ 311, BeliSouth
acknowledges that the FCC adopted an exception to that determination in Rule 51.319(¢c)(5).
BellSouth asserts, however, that each of the conditions set forth in the FCC’s Rule do not exist in
BellSouth’s network BellSouth Brief, pp 21-23.

Intermedia argues that the Commission should require BellSouth to provideaccess to
packet switching capabilities, including frame relay elements, at UNE rates. Alternatively,
Intermedia argues that, at a minimum, the Commission should require that BellSouth include in
the Parties agreement a definition of the packet switching capability UNE and the FCC's
Janguage setting forth the conditions under which BellSouth might have to provide the packet
switching UNE in the Parties agreement. Intermedia Brief, pp. 30-36. The FCC has found that
an ILEC must provide nondiscriminatory access to unbundled packet switching capability where:
(a) the ILEC has deployed digital loop carrier (“DLC”) systems, including integrated digital
loop carrier or universal digital loop carmier systems, or has developed any other system in which
fiber optic facilities replace copper facilities in the distribution section; (b) there are no spare
copper loops capabie of supporting xDSL services the requesting carrier seeks to offer; (c) the
ILEC has not permitted a requesting carrier to deploy a DSLAM in the remote terminal, pedestal
or environmentally controlled vault of other interconnection point, nor has the requesting carrier
obtained a virtual collocation arrangement at these subloop interconnection points; and (d) the
ILEC has deployed packet switching capability for its own use. See UNE Remand Order, § 313;
47 CF.R.§51.319(c)(5). .

Staff recommends that the Commission find that Intermedia has not demonstrated that it
is impaired; thus, BellSouth is not required to provide packet switching capabilities to Intermedia
on an unbundled basis unless all four of the conditions in Rule 51.319(c)(5) are met. Consistent
with Staff's recommendation, the Commission finds that Intermedia has not demonstrated that it
is impaired. In the event all four of the conditions in Rule 51.319(c)5) are met, however,
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BellSouth would be required to provide packet switching capabilities to Intermedia.
Accordingly, the Parties agreement should reflect this contingency.

Issue 22: Should BeliSouth be required to offer nondiscriminatory access to
interoffice transmission facilities in accordance with, and as defined in, the
FCC’s UNE Remand Order?

BellSouth states that it has agreed to provide nondiscriminatory access to interoffice
facilities in accordance with the FCC’s UNE Remand Order. BellSouth requests that this
Commission adopt the rates submitted as BellSouth Exhibit 2 as the appropriate TELRIC-based
rates for these facilities. BellSouth Brief, p. 23. Intermedia states that BellSouth is required by
law to provide access to all types of unbundled transport at cost-based rates. Intermedia states
that it does not object to the adoption of BellSouth’s proposed rates as interim rates subject to a
true-up Intermedia Brief, pp. 36-37.

The Staff recommends that BellSouth provide access to interoffice transmission facilities
in accordance with the FCC’s UNE Remand Order at the Interim Rates filed by BellSouth in this
docket, until such time as this Commission establishes permanent rates for such services. Such
interim rates shall be subject to true-up. The Commission adopts Staff’s recommendation.

Issue 25: Should BellSouth be required to furnish access to the following as
UNEs: (i) User to Network Interface (“UNI"); (ii) Network-to-Network
Interface (“NNI”) and (jii) Data Link Control Identifiers (“DPLCI”), at
Intermedia-specified committed information rates (“CIR”)?

BellSouth states that each of the elements (UNI, NNI, DLCI, and CIR) is a part of frame
relay packet switching. As in Issue 18(c) the FCC declined to unbundle the packet switching
functionality, except in limited circumstances. BellSouth asserts that these circumstances do not
apply Accordingly, BellSouth requests that this Commission find that BellSouth is not required
1o provide access to these elements at TELRIC-based rates. Intermedia argues that the
Commission should require BeliSouth to provide access to packet switching capabilities,
including frame relay elements, at UNE rates.

As in Issue 18(c), Commission finds that Intermedia has not demonstrated that it is
impaired In the event all four of the conditions in Rule 51.319(c)(5) are met, however,
BellSouth would be required to provide packet switching capabilities to Intermedia.
Accordingly, the Parties agreement should reflect this contingency.

Issue 26: §hquld parties be allowed to establish their own local calling areas
and assign numbers for local use anywhere within such areas, consistent with
applicable law?

_ BeUSputh argues that Intermedia should use its NPA/NXXs in such a way that BellSouth
can distinguish local traffic from intraLATA toll traffic and interLATA toll traffic for BellSouth
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originated traffic. BellSouth states that it is indifferent to the manner in which Intermedia
defines its local calling areas for its own end users. BellSouth asserts that Intermedia must
designate & “home” local tandem for its NPA/NXX codes and interconnect at that tandem.
BellSouth, pp. 24-26. Intermedia asserts that it should be allowed to assign its numbering
resources and establish its calling areas as it sees fit. Intermedia Brief, pp. 37-39.

The Staff recommends that Intermedia be allowed to assign its NPA/NXX codes in
accordance with the establishment of its local calling areas, provided that it furnish the necessary
information to BellSouth and all other telecommunication carriers so that they may identify local
and tol! traffic and provide for the proper routing and billing of calls. The Commission agrees.

Issue 29: In the event Intermedia chooses multiple tandem access (“MTA"),
must Intermedia establish points of interconnection at all BellSouth access
tandems where Intermedia’s NXXs are “homed”?

BellSouth asserts that the CLEC must interconnect with BellSouth's network at each
access tandem where the CLEC's NPA/NXX codes home, All telecommunications carviers,
including BellSouth, must know where Intermedia’s NPA/NXX codes are homed. If not,
required translations and routing of calls will not be possible and calls will not be completed.
BellSouth Brief, p. 26 Intermedia argues that it should not be required to establish points of
interconnection at each and every BellSouth access tandem in the event it chooses multiple
tandem access. Intermedia Brief, pp. 39-40.

The Staff recommends that the Commission require Intermedia to interconnect with
BellSouth’s network at each access tandem where its NPA/NXX codes home. The homing of
the NPA/NXX codes will be as directed by the Commission in Issue # 26 in this Arbitration.
The Commussion adopts Staff’s recommendation.

Issue 30: Should Intermedia be required to: (a) designate a “home” local
tandem for each assigpned NPA/NXX; and (b) establish points of
interconnection to BellSouth access tandems within the LATA on which
Intermedia has NPA/NXXs homed?

BellSouth states that Intermedia must establish one or more of the BellSouth local
tandems as a home local tandem for its NPA/NXXs and establish interconnection to the
BellSouth local tandem(s) on which Intermedia homed its NPA/NXXs. BellSouth also states
that Intermedia may interconnect its network to BellSouth's network at one or more access
tandems in the LATA for delivery and receipt of its access traffic. BellSouth Brief, pp. 26-27.
Intermedia states that. it should not be required to designate a "HOME" local tandem for each
assigned NPA/NXX and to establish points of interconnection to each access tandem where
NPA/NXXs are homed. Intermedia Brief, p. 40.
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The Staff recommends that the Commission require Intermedia to interconnect with
BellSouth’s network at each access tandem where its NPA/NXX codes home. The homing of
the NPA/NXX codes will be as directed by the Commission in Issue # 26 in this Arbitration.
The Commission adopts Staff’s recommendation.

Issue 31: For purposes of compensation, how should IntralLATA Toll Traffic
be defined?

BellSouth states that IntraLATA toll traffic should be defined as any telephone call that is
not local or switched access per this Agreement. (Tr. at 49). Intermedia asserts that the term
“IntraLATA Toll Traffic" should not be defined in the parties' agreement to exclude data calls.
Intermedia proposes that “IntraLATA Toll Traffic” be defined as “all basic intraLATA message
service cells other than Local Traffic.”

The Staff recommended that the Commission adopt Intermedia’s definition of
“IntraLATA Toll Traffic”, ie. “all basic intraLATA message service calls other than Local
Traffic.” The Commussion agrees, and adopts Staff’s recommendation.

Issue 32: How should “Switched Access Traffic” be defined?

BellSouth states Switched Access Traffic should be defined by reference to the BellSouth
Access Teriff. Additionally, BellSouth states that IP telephony traffic should be considered
switched access traffic. (Tr. at 50). BeliSouth argues that IP telephony is simply a method of
completing a telephone call and is a telecommunications service. The word “Internet” in Internet
Protocol telephony refers to the name of the protocol; it does not mean that the service
necessarily uses the World Wide Web and has nothing to do with the transmission medium.
Intermedia states that BellSouth's definition of "Switched Access Traffic" must be rejected
because, among other things, IP telephony is not access traffic. I[P telephony is an information
SErvice.

The Staff recommends that the Comumission adopt Intermedia’s definition of “Switched
Access Traffic”, ie. “Switched Access Traffic is defined as telephone calls requiring local
transmission or switching services for the purpose of the origination or termination of Telephone
Toll Service. Switched Access Traffic includes the following types of traffic: Feature Group A,
Feature Group B, Feature Group D, 800/888 access and 900 access and their successors or
similar Switched Exchange Access Services.” However, Staff recommends that the Commission
defer ruling on the issue of whether IP telephony is subject to access charges until it has had an
opportunity to consider the issue further. While the FCC has not made any definitive rulings on
the issue, 1t did suggest in its April 10, 1998 Report to Congress that some forms of IP
Telephony might e’ telecommunications services rather than information services.! The
Commission adopts Staff’s recommendation.

! Under federal law, “Telccommunications services” means “offening of leleconumunications for a fee directly to the
public regardless of the facilities used.” 47 U.S.C. § 153(46). "Telecomtnumcations” means “the transmission
between or among points specified by the user, of information of the user's choosing. without change in the form or
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Issue 33: Should BellSouth and Intermecdia be liable to each other for lost
switched access revenues due to lost or damaged billing data?

BellSouth states that it is willing to accept Intermedia's proposed language with one
exception: BellSouth does not wish to place a cap on the liabilities of the parties. (Tr. at 54).
Intermedia argue that in the event of a lost of data, both parties must cooperate to reconstruct the
lost data and, where reconstruction is not possible, use a reasonable estimate of the lost data. In
the event the estimated billing is not accepted for payment by the affected Access Service
Customer(s), the responsible party will be lisble to the other party for any resulting lost revenue
up to a maximum of $10,000 in the aggregate and in any one-month period.

The Staff recommends that the Commission adopt Intermedia’s proposed language as
noted above with the removal of the cap on the liabilities as requested by BellSouth. The
Commission adopts Staff’s recommendation

Issue 37: Should all framed packet data transported within a VC that
originate and terminate within a LATA be classified as local traffic?

BellSouth proposed the following language on this issue:

Frame Relay framed packet data is transported within Virtual Circuits ("VC"). If all the
data packets transported within 2 VC originate and terminate within the LATA, then for
purposes of establishing interconnections between the Parties, such traffic will be treated
the same as local circuit switched traffic ("Local VC"). This traffic will not be treated as
Local Traffic for any other purpose under this Agreement, including but not limited to
reciprocal compensation. (Tr. at 56)

Intermedia asserts that IntraLATA data packets traversing a virtual circuit are local traffic
and subject to reciprocal compensation. Intermedia further believes that there is a great deal of
local frame relay traffic in Georgia, particularly because of the size of the Atlanta local calling
area. Intermedia has proposed that BellSouth’s definition be utilized with the deletion of the last
sentence Intermedia has also proposed that the Commission require the Parties to consult with
each other and arrive at an acceptable arrangement for the treatment of local frame relay traffic,
submitting the result to the Commission on a date certain, perhaps 30 days from the decision. If
this is not possible, both parties should be required to submit separate recommendations in
writing within 5 days thereafter.

-,

.

content of the information as sent and received.” 47 U.S.C. § 153(43). “Information services” means "a capability
for generating, acquirifig, storing, transforming, processing, retrieving, utilizing, or making available information via
telecommunications . . . but does not include any use of any such capability for the management, control, or

operation of a telecommunications system or the management of a telecommunications sarvice." 47 U.S.C. §
153(20).
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The Staff recommends that the Commission adopt Intermedia’s position on this issue.
The Commission agrees and finds that the Parties shall consult with each other and arrive at an
acceptable arrangement for the treatment of local frame relay traffic, submitting the result to the
Commission on 30 days from the effective date of this order. If the parties can reach agreement,
both parties shall submit separate recommendations in writing within 5 days thereafier. .-

Issue 38: If there are no VCs on a frame relay interconnection facility when
it is billed, should the parties deem the Percent Local Circuit Use to be zero?

BellSouth states that the appropriate PLCU for frame relay interconnection facilities,
where there are no Virtual Circuits, should be zero. In the alternative, BellSouth offered to apply
the same PLCU to all Local VCs in a given LATA, even if there are no Virtual Circuits on a
particular frame relay interconnection facility when it is initially turned up for service.
Intermedia asserts that the PLCU should be 100%. Any other percentage could unreasonable
impose higher rates on Intermedia, even though BellSouth would not be incurring higher costs m
providing the facility.

The Staff recommends that the Commission adopt BellSouth’s alternative and apply the
same PLCU to all Local VCs in a given LATA, even if there are no Virtual Circuits on a
particular frame relay interconnection facility when it is initially turned up for service.

Issue 39: What are the appropriate charges for the following: (a)
interconnection trunks between the Parties’ frame relay switches; (b) frame
relay network-to-petwork interface points; (c¢) permanent virtual circuit
(“PVC”) segments (i.e., Data Link Connection Identifier (“DLCI”) and
Committed Information Rates (“CIR”); (d) requests to change a PVC
segment or PVC service order record?

Each of the items listed above in this issue are components of Frame Relay. As discussed
under Issues 18(c) and 25, Intermedia has not demonstrated that it is impaired; thus, BellSouth is
not required to provide packet switching capabilities to Intermedia on an unbundlied basis unless
all four of the conditions in Rule 51.319(c)(5) are met. In the event these four conditions are
met, Intermedia shall pay the Access Tariff charge, with a true-up, until such time the
Commussion sets UNE rates for frame rely interconnection trunks.

Issue 48: Should thc’partics adopt the performance measures, standards and
penalties imposed by the Texas Public Utility Commission on Southwestern
Bell Telephone?

BellSouth argues that there is absolutely no reason that this Commission should disregard
the well-established performance measurements adopted in Georgia for an entirely new set of
guidelines sct forth by the Texas Public Utility Commission. Intermedia argues that the
Commission should consider adoption of additional measures and enforcement provisions to
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ensure BellSouth's performance. The Staff recommends that the Commission direct that the
parties incorporate the performance measures, standards, and penalties to be set by the
Commission in Docket 7892-U. The Commission adopts Staff’s recommendation.

I ORDERING PARAGRAPHS

The Commission determines that the issues that the parties presented to the Commission
for arbitration should be resolved in accord with the terms and conditions as discussed in the
preceding sections of this Order, pursuant to Sections 251 and 252 of the Telecommunications
Act of 1996 and Georgia’s Telecommunications and Competition Development Act of 1995.

WHEREFORE JIT IS ORDERED, that all findings, conclusions, statements, and
directives made by the Commission and contained in the foregoing sections of this Order are
hereby adopted as findings of fact, conclusions of law, statements of regulatory policy, and
orders of this Cornmission.

ORDERED FURTHER, that a motion for reconsideration, rehearing, or oral argument
or any other motion shall not stay the effective date of this Order, unless otherwise ordered by
the Commission.

ORDERED FURTHER, that jurisdiction over these matters is expressly retained for the
purpose of entering such further Order or Orders as this Commission may deem just and proper.

The above by action of the Commission in Administrative Session on the Sth day of July,
2000.

Bob Durden
Chairman

Executive Secret

ONL6/00_ OQ/26/00

Date , Date
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