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This Appendix contains conformed copies of documents from the current case 
(Wedgefield 11). It also contains documents from the prior case in which the issue was first 
decided. The final order entered in 1998 in Wedgefieid I was not appealed by the Office of 
Public Counsel. Those two Orders from Wedgefield I decided the issue of negative 
acquisition adjustment and formed the basis for the dispute in the recent Order which is 
now under review by certiorari. The Appendix also contains two orders from the generic 
Commission proceedings concluded in 1992, which affirmed the Commission’s prior 
existing policy on acquisition adjustments, which OPC seeks to change in the current case. 

I. From the current case (Wedgefield 11): Docket No. 991437-WU, Application for 
increase in water rates in Orange County by Wedgefield Utilities, Inc.: 

Orders: 

A. Order Denying Motion for Summary Final Order Without Prejudice, 
Granting Motion to Amend, Denying Motion to Strike and Dismiss, and 
Accepting Wedgefield’s Settlement Offer, Order No. PSC-00-2388-AS-WU 
issued on December 13,2000 

B. Order Granting Motion to Abate and Stay Proceedings, Order No. PSC-00- 
2365-PCO-W issued on December 8,2000 

Motions: 

C. Wedgefield Utilities, Inch  Motion to Strike and Dismiss the Office of Public 
Counsel’s Petition Requesting 5 120.57 Hearing and Protest of Proposed 
Agency Action, filed on October 3,2000 
(See Wedgefield’s Brief and other post-hearing documents in Wedgefield I . )  

D. Wedgefield Utiiities Inch Motion for Summary Final Order and Motion to 
Amend Wedgefield’s Motion to Strike and Dismiss the Office of Public 
Counsel’s Petition Requesting 9 120.57 Hearing and Protest of Proposed 
Agency Action, filed on November 3,2000 

Conflictiw Staff Recommendations on Wedgefield’s motions in the current case: 

E. Staff Memorandum dated October 26,2000, for the November 7,2000 
agenda conference [Grant motion] 

F. Sbff Memorandum dated October 31,2000, for the November 7,2000 
agenda conference [Deny motion} 

G. Staff Memorandum dated November 16,2000, for the November 20,2000 
Agenda. [Grant motion] 
The agenda conference was actually held on November 28, not November 1 0. Page 2, et seq., have the date October 31,2000 at the top of the page.) 
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11. From the prior case (Wedgefield I): Docket No. 960235-WS, Application for 
transfer of Certificates Nos. 404-W and 341-S in Orange County from Econ Utilities 
Corporation to Wedgefield Utilities, Inc.: 

H. Order Approving Transfer and Granting Amendment of Certificates to 
Include Additional Territory and Notice of Proposed Agency Action Order 
Establishing Rate Base for Purposes of the Transfer, Order No. PSC-96- 
1241-FOF-WS issued on October 7,1996 

I. Final Order Establishing Rate Base for Purposes of the Transfer, Declining 
to Include a Negative Acquisition Adjustment in the Calculation of Rate 
Base and Closing Docket, Order No. PSC-98-1092-FOF-WS issued on 
August 12,1998 

111. Orders from the generic moceedings in 1989 - 1992: Docket No. 891309-WS, In re: 
Investigation of Acquisition Adjustment Policy: 

J. Order Disapproving Proposed Amendment to Acquisition Adjustment 
Policy, Order No. 23376 issued on August 21,1990 

K. Order Concluding Investigation and Confirming Acquisition Adjustment 
Policy, Order No. 25729 issued on February 17,1992 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Application f o r  increase 
in water rates in Orange County 

DOCKET NO. 991437-WU 
ORDER NO. PSC-00-2388-AS-WU 
ISSUED: December 13, 2000 

The following Commissioners participated in the disposition of 
this matter: 

J. TERRY DEASON, Chairman 
LILA A. JABER 

BF!AULIO L. BAEZ 

ORDER DENYING MOTION FOR SUMMARY FINAL ORDER WITHOUT PREJUDICE, 
GRANTING MOTION TO AMEND, DENYING MOTION TO STRIKE AND DISMISS, 

AND ACCEPTING WEDGEFIELD'S SETTLEMENT OFFER 

BY THE COMMISSION: 

BACKGROUND 

Wedgefield Utilities, Inc. (Wedgefield or utility) is a Class 
B utility which serves approximately 840 water and wastewater 
customers in Orange County, Florida. Wedgefield is a wholly-owned 
subsidiary of Utilities, Inc .  In i t s  annual report f o r  1998, the 
utility reported operating revenues of $252,903. 

Rate base was last established f o r  Wedgefield's w a t e r  
facilities by Order No. PSC-98-1092-FOF-WSf (Transfer Order) issued 
August 12, 1998, in Dockets Nos. 960235-WS and 960283-WS, pursuant 
to a transfer of the utility's assets  from Econ Utilities 
Corporation. 

On November 12, 1999, Wedgefield filed an application for an 
increase in water rates. T h e  utility was notified of several 
deficiencies i n  i t s  minimum filing requirements ( M F R s ) .  Those 
deficiencies were corrected and t he  official filing date was 
established as February 2 9 ,  2000, pursuant to Section 3 6 7 . 0 8 3 ,  
Florida Statutes. The utility's requested test year f o r  final and 
i n t e r i m  purposes is the  historical year ended June 30, 1999. The 

4TTEST 
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utility requested t ha t  this case be processed using our Proposed 
Agency Action (PAA) procedure pursuant to Section 367.081(8), 
Florida Statutes. 

By Order No. PSC-OO-O910-PCO-WU, issued May 8, 2000, w e  
suspended t h e  rates requested by the utility pending final action 
and approved interim rates subject to refund and secured by a 
corporate undertaking. The interim rates were designed to allow 
the utility the opportunity to generate additional annual operating 
revenues of $103,394 f o r  its water operations (an increase of 
40.19%). 

Wedgefield requested water rates designed to generate annual 
operating revenues of $404,098. Those revenues exceed test year 
revenues by $144,889 or 55.87 percent. By Proposed Agency Action 
Order No. PSC-OO-1528-PAA-WU, issued August 23, 2000, (PAA Order) 
w e  proposed a $342,157 water revenue requirement for t h i s  utility, 
which represented an annual increase in revenue of $82,897 or 31.97 
percent. 

Wedgefield was also ordered to show cause in writing within 21 
days, why it should not be fined $3,000 f o r  its  apparent violation 
of Rule 25-30.115, Florida Administrative Code, and Order No. PSC- 
97-0531-FOF-W,  issued May 9, 1995, in Docket No. 960444-W, for 
.its failure t o  maintain its books and records in conformance wi th  
the National Association of Regulatory Utility Commissioners 
(NARUC) Uniform System of Accounts (USOA). Wedgefield f i l e d  a 
timely response to the order to show cause on September 13, 2000. 

On September 13, 2000, Wedgefield also timely filed a petition 
protesting the PAA Order. On that same day, t h e  Office of Public 
Counsel (OPC) timely filed a Notice of Intervention i n  t h i s  matter 
and a petition protesting the PAA Order. OPC's Notice of 
Intervention was acknowledged by Order No. PSC-OO-1755-PCO-WU, 
issued September 26, 2000. 

On October 3 ,  2000, Wedgefield f i l e d  a Motion to S t r i k e  and 
Dismiss the Office of Public Counsel's Petition Requesting Section 
120.57 Hearing and Protest of Proposed Agency Action. On November 
3, 2000, Wedgefield filed a Motion f o r  Summary Final Order and 
Motion to Amend its Motion to S t r i k e  and Dismiss. OPC f i l e d  a 
timely response on November 10, 2000. 
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We have jurisdiction pursuant to Sections 367.011(2) and 
367.081, Florida Statutes. 

Wedsefield's Motion f o r  Summary Final Order 

wedgefield alleges that there is no genuine issue as to any 
material f ac t  set forth in OPC's Petition and Protest regarding 
negative acquisition adjustment. Wedgefield further alleges that 
t h e  negative acquisition adjustment issue, as well as the factual 
basis for OPC's Protest and Petition in this case, were fully 
litigated in the prior transfer proceeding. Wedgefield states that 
OPC makes no allegations of grounds justifying a negative 
acquisition adjustment, nor the existence of extraordinary 
circumstances. Therefore, Wedgefield argues that the entry of a 
summary final order on the issue of negative acquisition adjustment 
is appropriate in this case. Wedgefield summarily'cites to Order 
No. PSC-OO-O341-PCO-SU, issued February 18, 2000, in Docket No. 
990975-SU, to support its proposition that the entry of a summary 
final order is appropriate in this case. 

OPC's Response to Wedqefield's Motion for  Summary Final Order 

OPC asserts that we may change o u r  policy affecting items in 
rate base as long as we base the change in policy on expert 
testimony, documentary, opinion, or other evidence, which OPC 
intends to provide in this proceeding. OPC cites to Florida Cities 
Water ComDanv v. FPSC, 705 So. 2d 620 (Fla. 1st DCA 1998), to show 
that we have power to change our methodology if the decision is 
supported by record evidence. Likewise, OPC alleges that it is 
entitled to the opportunity to presen t  evidence that will show us 
why we should change our policy. 

OPC next cites to Section 120.68, Florida Statutes, f o r  the 
proposition that w e  can take action inconsistent with prior agency 
practice if there is evidence in the record t o  support the change. 
OPC asserts t h a t  it will provide that record evidence in this case 
showing the reasons why we should not follow prior practice in this 
proceeding. OPC also cites to Section 350.0611, Florida Statutes, 
to show that it has the  authority to raise the issue of negative 
acquisition adjustment again, even if inconsistent with positions 
that we have previously adopted. 
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OPC cites Commission precedent in support of their argument 
that we may change a prior decision on acquisition adjustment. I n  
Order No. 23728, issued as a PAA Order November 11, 1990, and 
becoming final and effective without protest, in Docket No. 900291- 
WS, this Commission declined to recognize a negative acquisition 
adjustment. H o w e v e r ,  in that utility's subsequent rate proceeding, 
we reversed the prior decision by recognizing t h e  negative 
acquisition adjustment f o r  the purpose of setting rates. Order No. 
PSC-93-1675-FOF-WS, issued November 18, 1993, in Docket No. 920148- 
ws. 

OPC also argues that we reversed a previous decision to allow 
a positive acquisition adjustment. See  Order No. 23166, issued 
July 10, 1990, in Docket No. 891179-GU (Chesapeake Utilities Corp) . 
In that case, this Commission found that the predicted savings upon 
which the positive acquisition adjustment was granted had not 
materialized and therefore, based on this new information, removed 
the acquisition adjustment from rate base. 

Finally, OPC alleges that we can recognize an adjustment if we 
find a substantial change in circumstances from a pr io r  case. 

ANALYS IS 

Pursuant to Section 120.57 (1) (h) , Florida Statutes, a summary 
final order shall be rendered if it is determined from the 
pleadings, depositions, answers to interrogatories, and admissions 
on file, together with affidavits, if any, that no genuine issue as 
to any material f ac t  exists and that the moving party is entitled 
as a matter of law to t he  entry of a final summary order. 

Rule 28-106.204(4), Florida Administrative Code, states that 
"[alny party may move for Summary Final Order whenever there is no 
genuine issue as to material fact . . . . "  

Under Florida law, "the party moving f o r  summary judgment is 
required to conclusively demonstrate the nonexistence of an issue 
of material fact, and . . . every possible inference must be drawn 
in favor of the party against whom a summary judgement is sought. " 
Green v .  CSX TransPortation, I n c . ,  626 So. 2d 974 (Fla. 1st DCA 
1993) (citing Wills v. Sears, Roebuck & Co., 351 So. 2d 29 (Fla. 
1977) 1 .  Furthermore, "A summary judgment should not be granted 
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unless the facts are so crystallized that nothing remains but 
questions of law.” Moore v. Morris, 475 So. 2d 666 (Fla. 1985). 

OPC‘s Protest and Petition for hearing submitted the following 
disputed issue of material fact, policy and law: 

Should the utility’s rate base include a negative 
acquisition adjustment? 

And what other changes, such as changes to depreciation 
expense, should be made to reflect a negative acquisition 
adjustment? 

The issue of whether this utility‘s rate base should include 
a negative acquisition adjustment was addressed after hearing in 
Order No. PSC-98-1092-FOF-WS, issued August 12, 1998, in Docket No. 
960235-WS (transfer docket). By that Order, we found that no 
extraordinary circumstances existed and held that no negative 
acquisition adjustment would be imposed. In that proceeding, we 
fully examined the condition of the assets, Econ as a “troubled 
utility,” and whether any extraordinary circumstances existed. 

OPC asserts that like the Florida Cities case, it has t h e  
right to an evidentiary hearing to support a change in our policy. 
We note that, in Florida Cities, the appeal and subsequent 
evidentiary hearing on remand arose from the Order stating our used 
and useful methodology. In t h e  instant case, by Order No. PSC-96- 
1241-FOF-WS, issued October 7, 1996, in Docket No. 960235-WSf we 
made a proposed decision on the acquisition adjustment at issue 
here and an evidentiary hearing was he ld  upon OPC’s protest of that 
decision, which culminated in. Order No. PSC-98-1092-FUF-WS. What 
OPC now seeks is to revisit that decision by protesting Order No. 
PSC-OO-1528-PAA-WU, our recent PAA Order issued in this docket. 

We agree that Section 350.0611 (1) , Florida Statutes, gives OPC 
standing to urge any position consistent or inconsistent with 
positions previously adopted by this Commission. However, we do 
not believe that the Statute gives OPC the right to overcome a 
Motion F o r  Summary Final Order without alleging more than an 
inconsistent position. 
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OPC also cites to Order No. PSC-93-1675-FOF-WS, in which we 
reversed a previous finding on a negative acquisition adjustment. 
There, we reached our conclusion based on customer testimony, t h e  
need f o r  repairs and improvements to the system at the t i m e  of the 
transfer, and t h e  lack of responsibility in management. In 
Wedgefield's transfer docket, an evidentiary hearing was held a f t e r  
which we determined that a negative acquisition adjustment would 
not be imposed. Moreover, there has been no showing of any change 
in circumstances in the instant proceeding. 

N e x t ,  OPC cites to Order No. 23166, in which we removed a 
positive acquisition adjustment a f t e r  finding that the predicted 
savings had not materialized. Clearly, the approval of t he  
original acquisition adjustment was based on predicted savings, and 
thus contingent upon those savings materializing. Once we found 
that the savings had not materialized, we removed the adjustment. 
Our decision in the Wedgefield transfer proceeding was not 
contingent upon the  materialization of certain facts. 

As stated throughout OPC's Response, OPC plans to provide 
evidence in this proceeding to support its assertions. Generally, 
'' [i] t is not enough f o r  the opposing party to merely assert that an 
issue does exist." Landers v. Milton, 370 So. 2d 368, 370 (Fla. 
1979); See also Almand Construction Co. v. Evans, 547 So. 2d 626, 
628  (Fla. 1989) (holding that counsel's mere assertion was 
insufficient to create an issue). H o w e v e r ,  we note t h a t  Section 
120.57(1), Florida Statutes, contemplates that responses to 
discovery be considered in ruling on a motion fo r  summary final 
order.  In this case, OPC has pending discovery on the issue of 
negative acquisition adjustment. OPC asserts that it intends to 
establish through its discovery a change in circumstances 
sufficient to overcome our previous decision in acquisition 
adjustment. Therefore, w e  find that it is premature to decide 
whether a genuine issue of material fact exists when OPC has not 
had the opportunity to complete discovery and file testimony. See 
Brandauer v. Publix Super Markets, Inc., 657 So. 2d 932, 9 3 3  (Fla. 
2d DCA 1995). Accordingly, we deny Wedgefield's Motion for Summary 
Final Order without prejudice. Once testimony is filed in January, 
Wedgefield may renew its motion f o r  Summary Final Order at that 
time. 
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MOTION TO AMEND 

On November 3 ,  2000, Wedgefield filed a Motion to Amend its 
Motion to Strike and Dismiss. In it, it requests that we take 
official notice of Order No. PSC-98-1092-FOF-WS. OPC did not file 
a response. Accordingly, Wedgefield's Motion to Amend its Motion 
to Strike and Dismiss is granted and official notice is taken of 
Order No. PSC-98-1092-FOF-WS. 

MOTION TO STRIKE AND DISMISS 

As stated above, on October 3 ,  2000, Wedgefield filed a Motion 
to Strike and Dismiss. The basis of the Motion is that OPC's 
Petition is barred by the doctrines of res judicata and collateral 
estoppel. OPC filed a timely response on October 13, 2000. 

In reviewing a Motion for Summary Final Order, we may consider 
a l l  documents on file in reaching our decision, including the 
Transfer Order. However, in reviewing a Motion to Dismiss, we are 
confined to the four corners of the initial pleading. See 
Moskovits v. Moskovits, 112 So. 2d 875, 878, (Fla. 1st DCA 1 9 5 9 ) .  
Based on t h e  constraints of this standard, and consistent with our 
decision to deny Wedgefield's Motion for Summary Final Order, we 
deny Wedgefield's Motion to Strike and Dismiss. 

OFFER OF SETTLEMENT 

By Order No. PSC-OO-1528-PAA-WU, w e  orderedwedgefieldto show 
cause in writing within 21 days, why it should not be fined $3,000 
f o r  i t s  apparent violation of Rule 25-30.115, Florida 
Administrative Code, and Order No. PSC-97-0531-FOF-W, issued May 
9, 1995, in Docket No. 960444-W, f o r  its failure to maintain its 
books and records in conformance with t he  NARUC USOA. 

On September 13, 2000, t h e  utility filed its Response and 
In its Petition on Final Order Initiating A Show Cause (Response). 

Response, the utility requested that we: 

(a) Waive the $3,000 fine imposed by this Order to Show 
Cause ; 
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(b) Allow the utility to work with staff to resolve any 
discrepancies remaining after the 1998 modifications of 
its accounting system, and direct staff to perform a 
compliance audit of the books and records as they exist 
as of January 31, 2001; 

If (a) is not approved by the Commission, the 
Commission is hereby requested to hold a formal hearing 
pursuant to §120.57(1), Florida Statutes, on the show 
cause portions of the above-referenced Order; and 

(d) Grant such other and further relief as  t he  Commission may 
deem appropriate. 

In its Response, the utility acknowledged that some additional 
time may have been required by our s t a f f ,  but that our staff did 
not remain at the utility's office f o r  any longer than the two-week 
period originally allotted by our staff to perform the audit. - 

Moreover, the use of any accounting system that may require 
conversion of the format of certain accounts does not necessarilv .& 

violate the requirements to keep information readily available. 
However, the utility did recognize that a few accounts, especially 
Accounts Nos. 620 and 675, may not be in total compliance with the 
" 3 U C  USOA. Although the utility believes that its books and 
records are in substantial compliance with the NARUC USOA, it 
promised to sufficiently correct these differences by January 31, 
2001, if given some guidance by our  audit staff. 

We disagree with certain allegations made in Wedgefield's 
Response. First, our auditors noted that t h e  length of time they 
needed to complete the Wedgefield audit report was not limited to 
the amount of time they spent  at the utility's offices. Our 
auditors spent a considerable amount of time reconciling the MFRs 
to its books and records before going to the utility's office and 
during their on-site investigation. 

Our auditors also disputed the assertion that t h e  Electronic 
Data Processing (EDP) tapes w e r e  provided on a timely basis. Our 
auditors requested t h e  tapes on November 4, 1999, and the utility 
did not provide a usable copy until March 1, 2000. Moreover, the 
use of EDP information to reconcile the utility's MFRs to i ts  books 
and records is of limited use because many of the account balances 
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contained in the MFRs are adjusted book balances which were 
calculated specifically f o r  the current filing. 

On October 20,  2000, our staff held an informal meeting with 
the utility and OPC. At this meeting, our s t a f f  informed the 
utility of specific deficiencies which need to be corrected to 
bring the books of the utility and Utilities, Inc., its parent 
company, i n t o  compliance. Our staff believed that the utility 
should be willing to pay a monetary fine in the amount of at least 
$ 1 , 0 0 0  because of its parent company's history of non-compliance 
with the NARUC USOA. In addition, on October 23, 2000, our staff 
sent a l e t t e r  to the utility outlining the above information. 

On October 31, 2000, the utility filed a letter, stating that 
while it acknowledges that some additional time was required for 
our auditors to reconcile various accounts, it does not believe 
that this resulted in a delay in issuing the audit report. 
Further, the utility disagrees with our auditors' assertion that 
EDP tapes were not provided in a timely manner. Moreover, the 
utility maintains its position that any monetary penalty shbuld be 
waived because of the significant good faith effort made to modify 
its books and records to bring it into compliance with our 
interpretation of NARUC USOA. While Wedgef ield has acknowledged 
that there are s t i l l  several accounts which are not in compliance 
with NARUC USOA, it believes that its books and records are in 
substantial compliance. On October 30, 2000, the utility filed its 
direct testimony, which is consistent with its Response and its 
letter. 

The utility has agreed that, in future r a t e  cases,  it will 
begin its MFRs with the actual book balances and adjust from those 
amounts. Fur ther ,  the utility requested that our staff be directed 
to perform a compliance audit of the utility's books and records as 
of January 31, 2001. The utility has further committed to work 
with our s t a f f  to correct any specific issues raised in the future. 

Our auditors will provide guidance to the utility t o  correct 
the differences between its books and records and the NARUC USOA. 
However, such guidance shall not be used to preclude a finding of 
noncompliance w i t h  our  rules in a future proceeding before this 
Commission. Furthermore, the utility and its parent company shall 
be required to begin its MFRs with the utility's book balances with 
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all adjustments made after the "per book'' column. Moreover, a 
compliance audit shall be performed on the utility's parent company 
operations and on a representative sample of its Florida operations 
after the utility's books are closed and its financial statements 
have been issued for the fiscal year end. 

We note that in Order No. PSC-O0-1528-PAA-W, t h e  utility did 
not respond to Audit Exception No. 1, which states that t h e  utility 
did not maintain its accounts in compliance with NARUC accounting. 
However, we have analyzed the utility's Response, letter, and 
direct testimony on this issue. Based upon this analysis, we find 
that t h e  utility has made substantial progress in correcting the 
problems identified in previous orders. We find that the utility's 
actions and commitments are sufficient to achieve t h e  desired goals 
of efficient analysis of its MFRs and efficient audits. Therefore, 
a monetary fine is unnecessary to ensure future compliance with our 
Rules and Orders. 

Based on the foregoing, we hereby accept Wedgefield's offer of 
settlement made in response to Order No. PSC-00-1528-PAA-W, 
requiring the utility to show cause as to why it should not be 
fined $3,000 for its apparent violation of Rule 25-30.115, Florida 
Administrative Code, and Order No. PSC-97-0531-FOF-W. Therefore, 
the $3,000 fine shall be permanently suspended. The utility shall 
correct any remaining areas of noncompliance with the NARUC USOA by 
January 31, 2001. Further, the utility and its parent shall file, 
in future proceedings before this Commission, MFRs which begin with 
utility book balances, and show all adjustments to book balances 
after t h e  "per book" column in the MFRs. The utility shall file 
with its MFRs, a statement which affirms that the MFRs begin with 
actual book balances. 

Based on t h e  foregoing, it is 

ORDERED by the Florida Public Service Commission that the 
Motion for Summary Final Order filed by Wedgefield Utilities, Inc .  
is hereby denied without prejudice. It is further 

ORDERED that Wedgefield' Utilities Inc. I s  Motion to Amend 
It is Wedgefield's Motion to Strike and Dismiss is hereby granted. 

f uwt her 
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ORDERED that Wedgefield Utilities Inc.'s Motion to Strike and 
Dismiss is denied. It is further 

ORDERED that t h e  offer of settlement filed by Wedgefield 
Utilities Inc. is accepted. I t  is f u r t h e r  

ORDERED that the $3000 fine is permanently suspended. 

B y  ORDER of t h e  Florida Public Service Commission this 13th 
day of December, 2 0 0 0 .  

BLANCA S. BAY6, Director 
Division of Records and Reporting 

By: 

Bureau of Records 

( S E A L )  

JKF 

NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW 

The Florida P u b l i c  Service Commission is required by Section 
120.569 (1) , Florida Statutes, to notify parties of any 
administrative hearing or judicial review of Commission orders that 
is available under Sections 120.57 or 120.68, Florida Statutes, as 
well as the procedures and time limits that apply. This notice 
should not be construed to mean all requests for an administrative 
hearing or judicial review will be granted or result in the relief 
sought. 

Mediation may be available on a case-by-case basis. If 
mediation is conducted, it does not affect a substantially 
interested person's right to a hearing. 
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Any party adversely affected by this order denying Motion f o r  
Summary Final Order without prejudice, granting Motion to Amend 
Motion to Strike and Dismiss, and Denying Motion to Strike and 
Dismiss, which is preliminary, procedural or intermediate in 
n a t u r e ,  may request: (1) reconsideration within 10 days pursuant to 
Rule 2 5 - 2 2 . 0 3 7 6 ,  Florida Administrative Code, if issued by a 
Prehearing Officer; ( 2 )  reconsideration within 15 days pursuant to 
Rule 25-22.060, Florida Administrative Code, if issued by the 
Commission; or (3) judicial review by the Florida Supreme C o u r t ,  in 
the case of an electric, gas or telephone utility, or t h e  First 
District Court of Appeal, in the case of a water or  wastewater 
utility. A motion for reconsideration shall be filed with the 
Director, Division of Records and Reporting, in the form prescribed 
by Rule 2 5 - 2 2 . 0 6 0 ,  Florida Administrative Code. Judicial review of 
a preliminary, procedural or intermediate ruling or order is 
available if review of the final action will not provide an 
adequate remedy. Such review may be requested from t he  appropriate 
court, as  described above, pursuant to Rule 9.100, Florida R u l e s  of 
Appellate Procedure. 

Any party adversely affected by the Commission's final action 
accepting settlement offer in this matter may request: 1) 
reconsideration of the decision by filing a motion f o r  
reconsideration with the  Director, Division of Records and 
Reporting, 2540 Shumard Oak Boulevard, Tallahassee, Florida 32399- 
0850, within fifteen (15) days of t h e  issuance of this order  in the 
form prescribed by Rule 25-22.060, Florida Administrative Code; or 
2) judicial review by the Florida Supreme Court in the case of an 
electric, gas or telephone utility or the First District Court of 
Appeal in the case of a water and/or wastewater utility by filing 
a notice of appeal with the Director, Division of R e c o r d s  and 
reporting and filing a copy of the notice of appeal and t h e  filing 
fee with t h e  appropriate court. This filing must be completed 
within thirty (30) days after the issuance of this order, pursuant 
to Rule 9.110, Florida Rules of Appellate Procedure. The notice of 
appeal must be in t h e  form specified in Rule 9.900 (a) I Florida 
Rules of Appellate Procedure. 
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In re: Application for increase 
in water rates in Orange County 

BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

DOCKET NO. 991437-WU 
ORDER NO. PSC-00-2365-PCO-WU 
ISSUED: December 8, 2000 

ORDER GRANTING MOTION TO ABATE AND STAY PROCEEDINGS 

By Order No. PSC-OO-1895-PCO-WU, issued October 16, 2000, 
controlling dates and hearing dates were established in this 
docket. These dates were subsequently modified by Order No. PSC- 
0 0 - 2 1 8 2 - P C O - W ,  issued November 15, 2000. On December 1, 2000, 
Wedgefield Utilities, Inc. (Wedgefield or utility) filed its Motion 
to Abate and to Stay Proceedings Pending Appellate Review (Motion). 

In support of its Motion, the utility states that it plans to 
appeal t h e  Commission's decision made at the November 2 8 ,  2000, 
Agenda Conference, when an order is issued memorializing that 
decision. However, because a discovery dispute is pending, the 
utility believes t h a t  it is necessary to address the discovery 
issue and stay of the proceedings at this time. The utility states 
that if discovery and other matters proceed and the appeal is 
successful, then the pending discovery dispute will be moot. 
Consequently, the rate case expenses r e l a t ing  to t h e  issue would 
turn out to be imprudent expenditures. 

In i t s  Motion, Wedgefield specifically requests that a l l  
discovery efforts be abated and that a l l  further actions be stayed 
by t h e  Commission until after the decision on appeal becomes final. 
Wedgefield agrees to waive t h e  time limitations set forth in 
Section 367.081(8), Florida Statutes, for a period not to exceed 
eight months a f t e r  the decision on appeal becomes final. The 
utility stated that it had contacted counsel for the Office of 
Public Counsel (OPC), and that OPC would file a written response to 
t h e  Motion. 

On December 4, 2000, OPC filed its Response to Wedgefield's 
Motion to Abate. In i t s  Response, OPC questions the decision to 
file an appeal, b u t  does not object to abating this proceeding as 
described in Wedgefield's Motion pending a decision by t h e  First 
District Court of Appeal. 
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Abating this proceeding will avoid what may be unnecessary 
time and expense if wedgefield is ultimately successful on appeal .  
Moreover, because Wedgefield has waived the time limitations s e t  
f o r t h  in Section 367.081(8), Florida Statutes, and the parties 
agree to abating this proceeding, Wedgefield’s Motion shall be 
granted. All controlling dates, including t h e  hearing dates upon 
approval of the Chairman’s Office, shall be held in abeyance and 
will be reset  upon completion of t h e  appellate proceedings. 

Based on t he  foregoing, it is 

ORDERED by Commissioner Lila A .  Jaber, as Prehearing Officer, 
t h a t  t he  Motion to Abate and Stay Proceedings Pending Appellate 
Review filed by Wedgefield Utilities, Inc. is granted. It is 
further 

ORDERED that all discovery e f f o r t s  and’controll 
held in abeyance and will be reset upon completion of 
proceedings. 

ing dates are 
t h e  appellate 

B y  ORDER of Commissioner Lila A .  Jaber, as Prehearing Officer, 
this 8th day of December I 7000 . 

( S E A L )  

J K F  

NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW 

The  Florida Public Senrice Commission is required by Section 
120.569 (1) , Florida S t a t u t e s ,  to notify parties of any 
administrative hearing or  judicial review of Commission orders t h a t  
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is available under Sections 120.57 or 120.68, Florida Statutes, as 
well as the procedures and time limits that apply.  This notice 
should not be construed to mean a l l  requests f o r  an administrative 
hearing or judicial review will be granted or result i n  t h e  r e l i e f  
sought. 

Mediation may be available on a case-by-case basis. If 
mediation is conducted, it does not affect a substantially 
interested person’s right to a hearing. 

Any party adversely affected by this order, which is 
preliminary, procedural or intermediate in nature, may request : (1) 
reconsideration within 10 days pursuant to Rule 2 5 - 2 2 . 0 3 7 6 ,  Florida 
Administrative Code, if issued by a Prehearing Officer; (2) 
reconsideration within 15 days pursuant to Rule 2 5 - 2 2 . 0 6 0 ,  Florida 
Administrative Code, if issued by the Commission; or (3) judicial 
review by the Florida Supreme Court, in t he  case of an electric, 
gas or telephone utility, or the F i r s t  District Court of Appeal, in 
the case of a water or wastewater utility. A motion for 
reconsideration shall be filed with the Director, Division of 
Records and Reporting, in t h e  form prescribed by Rule 2 5 - 2 2 . 0 6 0 ,  
Florida Administrative Code. Judicial review of a preliminary, 
procedural o r  intermediate ruling or order is available i f  review 
of the final action will not provide an adequate remedy. Such 
review may be requested from the appropriate court, as described 
above, pursuant to Rule 9.100, Florida Rules of Appellate 
Procedure. 
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In re: Application for increase 
in water rates in Orange County 

) 
) 

by Wedgefield Utilities, Inc. ) 
i- Ti- 

Filed: October 3, 200dc\J'd1 *: $> AND 
REPG i3TING 

WEDGEFIELD UTILITIES, INC.'S 
MOTION TO STRIKE AND DISMISS 

THE OFFICE OF PUBLIC COUNSEL'S 
PETITION REQUESTING SECTION 120.57 HEARING AND 

PROTEST OF PROPOSED AGENCY ACTION 

Wedgefield Utilities, Inc. ("Wedgefield" or "the Utilityf') hereby files its Motion to 

Strike and Dismiss the Office of Public Counsel's Petition Requesting Section 120.57 

Hearing and Protest of Proposed Agency Action, and in support thereof states: 

1. On August 23,2000, the Florida Public Service Commission (PSC or "the 

Commission") entered its Proposed Agency Action Order No. PSC-00-1528-PAA-WU (the % 2 w 
I- El 
e& PAA Order) in the above styled Docket, setting rates and charges for the Wedgefield water 

utility system. Any protests and petitions for hearing on that PAA Order were due to be 

filed on or before September 13,2000. 

2. On September 13,2000, the Office of Public Counsel (OPC) filed its Notice 

of Intervention and its Petition Requesting Section 120.57 Hearing and Protest of Proposed 

Agency Action. Copies of the Notice and the Petition and Protest are attached hereto as 

Attachment "A" and Attachment 'IB'I, respectively . 
APP --a- 

CAF -..- 
c>>p 3. The only matter which OPC has attempted to raise for resolution 3s a - I---- 

issue" is, "Should the utility's rate base include a negative acquisition 

G%C ----- adjustment?" The OPC petition also stated the obvious fall-out question, "What other 
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charges, such as changes to depreciation expense, should be made to reflect a negative 

acquisition adjustment?" (See OPC Petition, paragraph 5 . )  

4. The principles of res judicata, collateral estoppel, stare decisis, and 

administrative finality prevent proceeding on the OPC petition. Furthermore, the need for 

judicial economy, the unnecessary duplication of cost to the utility (and ultimately to the 

ratepayers) to re-litigate the same issue again for the same utility, and the pendency of a 

generic rule proceeding (Docket No. 001502-WS) on the Commission's policy on 

acquisition adjustments dictate that the OPC petition be stricken. 

5. Wedgefield Utilities, Inc. is a public utility, subject to the jurisdiction of the 

Florida Public Service Commission pursuant to Chapter 367, Florida Statues. W tilities, Inc. 

is the parent company of Wedgefield Utilities, Inc., and owns and operates over 75 utilities 

in sixteen states. It owns and operates Cypress Lakes Utilities, Inc., which also is subject to 

the jurisdiction of the Florida Public Service Commission. Both Wedgefield and Cypress 

Lakes are Florida corporations. 

6. There are four relevant cases, involving four separate Commission dockets, 

which show the applicability of res judicata, collateral estoppel, stare decisis, and 

administrative finality to the instant case: 

a) The first case is the generic proceeding - whereby OPC filed a request 

over a decade ago (1989) for the Commission to initiate rulemaking proceedings 

regarding negative acquisition adjustments. The Commission denied OPC 's request 

to initiate rulemaking, and instead reaffirmed its policy on acquisition adjustments 
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in a proposed agency action order (Docket No. 891309-WS, PAA Order No. 23376 

issued August 21, 1990). OPC protested that PAA order, and the Commission 

opened a full investigation in that same docket and held hearings at which OPC and 

other interested parties, including utility companies, participated. The Commission 

then issued its final order, again reaffirmed its acquisition adjustment policy which 

had been in effect at least since 1983 (Docket No. 891309-WS, Order No. 25729 

issued February 17,1992). 

b) The second case is the previous Wedgefield transfer Droceeding , 

whereby the Commission approved the transfer of the water and wastewater utility 

systems from Econ Utilities Corporation to Wedgefieid Utilities, Inc. (Docket No. 

960235-WS, Order No. PSC-98-1092-FOF-WS issued August 12,1998); 

c) The third case is the transfer proceeding for CvDress Lakes Utilities, Inc., 

a sister company of Wedgefield Utilities, Inc., whereby the Commission approved 

the transfer of the utility systems from Cypress Lakes Associates, Ltd. to Cypress 

Lakes Utilities, Inc. (Docket No. 971220-WS, Order No. PSC-00-0264-FOF-WS 

issued February 8,2000); and 

d) The fourth case is the current Wedgefield rate Droceeding to set rates and 

charges for the Wedgefield water system (Docket No. 991437-W, Proposed 

Agency Action Order No. PSC-00-1528-PAA-WLJ issued August 23,2000). It is this 

PAA Order which OPC has now protested, only on the basis of negative acquisition 

adjustment. 
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7. Also, there are over 100 cases decided by the Commission on the issue of 

acquisition adjustments. Those cases are consistent with the Commission’s final orders in 

the generic proceeding, the Wedgefield transfer case, and the Cypress Lakes case. 

8. In the Wedgefield transfer case, on February 27, 1996, Wedgefield Utilities, 

Inc. filed an application for transfer, seeking Commission approval to acquire the water and 

wastewater utility systems of Econ Utilities Corporation, in Orange County. OPC filed a 

protest, seeking to have the Commission impose a negative acquisition adjustment, the 

identical and only issue which OPC relies upon in its protest of the current Wedgefield rate 

case. After pre-hearing pleadings were considered and disposed of in the Wedgefieid 

transfer case, the matter went to hearing in the Utility’s service territory on March 19, 1998. 

The Commission received testimony and exhibits from several customers and from witness 

for the Utility and for OPC, respectively. Additional hearings were held at the Commission 

headquarters building in Tallahassee on March 26, 1998. The record in that PSC 

proceeding included three volumes of testimony containing 412 pages; 18 exhibits 

submitted on behalf of the various parties; and detailed prefiled direct and rebuttal 

testimony by the parties. After extensive post-hearing briefs were filed, the Commission 

entered its final order, Order No. PSC-98-1092-FOF-WS, on August 12, 1998, determining 

that no negative acquisition adjustment should be imposed. OPC did not seek 

reconsideration of the final order by the Commission, nor did OPC seek appellate review 

by the First District Court of Appeal. 
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9. OPC's protest and petition for hearing in the instant case cannot be 

construed to be based on any other disputed issue than negative acquisition adjustmennt. 

In the instant petition there was no other statement regarding disputed issues of material 

fact (required by Rule 26-106-201(2)(d), F.A.C.), nor was there "A concise statement of the 

ultimate facts alleged, as well as the rules and statutes which entitle the petitioner [OPC] to 

relief' (required by Rule 26-106-201(2)(e), F.A.C.). The only rules or statues cited in the 

OPC petition related to general hearing procedures and to standing. 

10. The Office of Public Counsel also raised the issue of negative acquisition 

adjustment in the recent Cypress Lakes transfer case whereby that utility was transferred 

from Cypress Lakes Associates, Ltd. to Cypress Lakes Utilities, Inc., in Polk County. The 

Commission issued an order approving the transfer, and by PAA order set rate base for 

purposes of the transfer (Docket No. 971220-WS, Order No. PSC-98-0993-FOF-WS issued 

July 20, 1998). OPC filed a protest and petition for hearing on the issue of negative 

acquisition adjustment, but failed to even allege a single "extraordinary circumstance", 

which the Commission requires before a negative acquisition adjustment can be considered. 

The Commission denied several motions filed by Cypress Lakes seeking to have the protest 

dismissed based on the question of negative acquisition adjustment. Upon stipulation by 

the parties, the case was then decided on the pre-filed testimony and exhibits, without a 

hearing. The Commission entered its final order denying OPC's demand for a negative 

acquisition adjustment (Docket No. 97122O=WS, Order No. PSC-00-0264-FQF-WS issued 

February 8,2000), thereby again reaffirming its prior policy on acquisition adjustments, 
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which has been in effect, and has remained unchanged, since at least 1983. 

11. In one aspect, the Cypress Lakes case is different than the pending 

Wedgefield case. In Cypress Lakes, the issue of negative acquisition adjustment had never 

been addressed and decided for that specific utility. In the current Wedgefield rate 

proceeding, the issue specifically bas been addressed in the prior Wedgefield transfer 

proceeding, and has been exhaustively considered at hearing, through testimony and 

exhibits, and by extensive briefing. The Commission’s final order in the prior Wedgefield 

(transfer) case not only was consistent with the Commission’s prior one hundred decisions 

on acquisition adjustments, it also resulted from the specific consideration of the same 

issue, involving the same utility, involving identical parties (OPC and Wedgefield Utilities, 

Inc.) that OPC now seeks to pursue again by its current protest and petition for hearing. 

The Wedgefield transfer decision and the Cypress Lakes decision clearly exemplify the 

legal principles of res judicata, collateral estoppel, and stare decisis. 

12. The issue has been decided previously as to Wedgefield Utilities, Inc.; OPC’s 

petition is barred by res judicata, collateral estoppel, stare decisis, administrative finality, 

and for the other reasons set forth herein; and OPC has no legal basis to re-litigate the 

issue. 

13. It is also important to note that the Office of Public Counsel did not seek 

further review of either the Wedgefield transfer final order or the Cypress Lakes final 

order, both of which denied OPC’s request for a negative acquisition adjustment in the 

respective cases. In neither case did OPC seek reconsideration (by the Commission) of the 
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final orders pursuant to Rule 25-22.060, Florida Administrative Code, nor did OPC seek 

judicial review (by the First District Court of Appeal) of the final orders pursuant to Rule 

9.110, Florida Rules of Appellate Procedure. The Commission's final orders in both cases 

set forth the right, and the obligation, of a party "adversely affected" to seek reconsideration 

before the Commission or to appeal to the First District Court of AppeaI. (See page 27 of 

the Wedgefield transfer final order and page 13 of the Cypress Lakes transfer final order.) 

OPC, a party to both the Wedgefield transfer case and the Cypress Lakes case, took no 

action in either case to seek reconsideration or to appeal the final orders. 

14. Without further belaboring the history of the Commission's decisions and 

policy on acquisition adjustments, Wedgefield hereby attaches and incorporates herein, its 

post-hearing documents in the Wedgefield transfer case, including its Post-hearing 

Statement of Issues and Positions and Brief, Motion to File Post-Hearing Documents in 

excess of those Permitted by Rule 25-22.056( l)(d), F.A.C., and Post-hearing Proposed 

Findings of Fact and Conclusions of Law, all of which were filed on April 28, 1998, in the 

Wedgefield transfer case. Copies of those post-hearing documents are attached and 

incorporated herein as Attachment "C", Attachment "D", and Attachment "E", respectively. 

A similar Brief was filed on behalf of the utility in the Cypress takes case;almost verbatim 

except for matters specifically relating to the name and corporate history of Cypress Lakes 

Utilities, Inc. The Wedgefield Brief goes into great detail regarding both the generic 

proceedings whereby the Commission reaffirmed its prior policy on negative acquisition 

adjustments, and the Wedgefield transfer proceedings whereby the Commission already 
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found that it was inappropriate to require a negative acquisition adjustment, specifically 

with regard to Wedgefieid Utilities, Inc. 

15. In the instant case, OPC has not raised a disputed issue requiring resolution 

by the Commission. The issue of negative acquisition adjustment has alreadv been decided 

by this Commission in 1998, in relation to this specific utility system, upon the urging of the 

same Office of Public Counsel, by the same two OPC attorneys, involving identical parties, 

and with a final order rendered, after extensive hearings, after receiving testimony from 

several customers, after receiving testimony from expert witnesses representing &I parties, 

after considering the 18 exhibits, after considering the more than one hundred prior 

Commission orders establishing the precedent of the Commission regarding acquisition 

adjustments, after extensive briefing by Wedgefield and by OPC , and after the failure of 

OPC (or anyone else) either to request reconsideration of that final order by the 

Commission or to appeal that final order to the First District Court of Appeal. 

16. Therefore, the issue of whether there should be a negative acquisition 

adjustment for his utility has already been decided. Loosely translated, "res judicata" means 

"The thing has been decided." 

17. If there ever was a case where the principles of res judicata, collateral 

estoppel, stare decisis, and administrative finality demand dismissal of a proceeding, it is 

this Wedgefield rate case. 
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18. Res judicata operates as an estoppel between parties to a specific case, SO 

that ". . . a right, question of fact distinctly put in issue and directly determined by a court of 

competent jurisdiction. . . cannot be disputed in a subsequent suit between the same 

parties or their privies." Effective Legal Research, pages 120-121, Price and Bitner, 1969. 

19. The doctrine of administrative res judicata is applicable in this state. Hays v. 

State Dept. of Business RenuIatioin. Div. of Pari-Mutuel Wagering, 418 So.2d 331 (Fla. 3'd 

DCA 1982). Administrative proceedings are subject to the doctrine of res judicata. Rubin 

v. Sanford, 168 So.2d 774 (Fla. 3'd DCA 1964). The doctrine of res judicata is equally 

applicable to decisions of administrative tribunals 

Warehouse, 411 So.2d 919 (ma. 1'' DCA 1982). Where an administrative agency acting in a 

judicial capacity has resolved disputed issues of fact which were properly before it and 

which parties have had an adequate opportunity to litigate, a court will apply the doctrine 

of res judicata or collateral estoppel. Jet Air Freight v. Jet Air Freight Delivery, Inc., 264 

So.2d 35 (Fla. 3'd DCA1972). Only where there has been a substantial change of 

circumstances relating to the subject matter with which the ruling was concerned is it 

sufficient to prompt a different determination. Coral Reef Nurseries, Inc. v. Babcock, Co., 

410 So.2d 648 (Fla 3rd DCA 1982); Metropolitan Dade County Bd. of County Com'rs v. 

Rockmatt Com., 231 So.2d 41 (Fla. 3rd DCA 1970); Holiday Inns, Inc. v. City of 

Jacksonville, 678 So.2d 528 (Ha. 1'' DCA 1996). 

courts. Flesche v. Interstate 

20. There has been no substantial change of circumstances, relating to the 

substance of OPC's petition to impose a negative acquisition adjustment. The mere change 
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of membership of the Florida Public Service Commission is not a sufficient "change of 

circumstances'' to ignore the requirements of res judicata. 

21. The doctrine of collateral estoppel is applicable to administrative orders and 

decisions. Brown v. Dept. of Professional Regulation, Bd. of Psychological Examiners, 602 

So.2d 1337 (Fla lst DCA 1992). Collateral estoppel, or estoppei by judgment, prevents 

identical parties from relitigating issues that have previously been decided between them. 

Florida courts adhere to that rule that collateral estoppel may be asserted only when the 

identical issue has been litigated between the same parties. (32 FLa.Jur2d, Judgements and 

Decrees $125. Citations omitted.) 

22. Although res judicata and estoppel are sometimes used interchangeably, they 

are not the same. 

. . . [The] difference between the two doctrines is that under res 
judicata a final decree of judgment bars a subsequent suit on 
the same cause of action and is conclusive as to all matters 
germane thereto that were or could have been raised, while the 
principle of estoppel by judgment is applicable where the two 
causes of action are different, in which case the adjudication in 
the first suit only estops the parties from litigating in the 
second suit issues or questions common to both causes of 
action, which were actually adjudicated in the prior litigation. 
A distinction between the doctrine of estoppel by judgment 
and the doctrine of res judicata is important in cases where 
some but not all of the Parties were before the court in the 
previous litipation, and where a part but not all of the present 
claim or demand was put in issue in the earlier suit. [Emphasis 
added. (32 FIa.Jur2d, Judgements and Decrees 3135. 
Citations omitted.] 

23. By participating in both the Wedgefield Utility transfer case and the Cypress 

Lakes Utility case and failing to seek reconsideration or to appeal the final orders of the 



Commission in either case, OPC is now precluded by both res judicata and by collateral 

estoppel from now raising the same issue in the instant case. 

24. OPC is also bound by stare decisis in regard to the Commission's final orders 

in over 100 cases decided by the Commission on acquisition adjustments. 

25. Although courts technically have the power to refuse to apply the principle of 

stare decisis (in contrast to res judicata which always must be adhered to), 

[in] general, when a point has once been settled by 
judicial decision it should, in the main, be adhered to, for it 
forms a precedent to guide courts in future similar cases. This 
rule has become known as that of "stare decisis." Literally 
translated, its mandate is to let that which has been decided 
stand undisturbed. 

purpose of providing stability to the law and to the society 
governed by that law. The rule is often expressed in a 
statement to the effect that when a point of law has been 
settled by decision of the same or of a superior court, it forms a 
precedent from which departure should generally not be made. 
[ 13 Fla.Jur.2d, Courts and Judees $174. Citations omitted.] 

The doctrine of stare decisis serves the important 

26. The theory of Anglo-American law is that "stare decisis et non quieta 

movere" -- we must "adhere to precedent and not to unsettle things which are settled". 

Effective Legal Research, pages 120-121, Price and Bitner, 1969. 

27. The law of these cases on acquisition adjustments, as decided by the Fforida 

Public Service Commission, and the legal precedent set thereby, is that: "Absent evidence 

of extraordinary circumstances, the rate base calculation should not include an acquisition 

adjustment." (Wedgefield Utilities, Inc. -- Final Order Establishing Rate Base for Purposes 

of Transfer, Declining to Include a Negative Acquisition Adjustment in the Calculation of 

- 11 - 



Rate Base and Closing Docket, Docket No. 960283-WS, Order No. PSC-98-1092-FOF-WS 

issued August 12, 1998). At page 16 of that Order the Commission also cites several other 

prior Commission orders of the Commission confirming the same policy. In the 

Wedgefield transfer case, OPC alleged but did not prove that any extraordinary 

circumstances existed. In the Cypress Lakes case, OPC did not even allege that 

extraordinary circumstances existed. In the current Wedgefield rate case, OPC again has 

not even alleged that extraordinary circumstances exist. 

28. The Commission itself has addressed the issue of administrative finality. In 

the case In Re: Planning Hearings on Load Forecasts Generation Emansion Plans. and 

Cogeneration Prices for Florida's Electric Utilities, Docket No. 910004-EU, Order No. 

24989 issued August 29, 1992, 91 FPSC 8560, the Commission stated that, 

I'. . . case law indicates that the Commission has only limited 
power to change its prior decisions. In fact, at some point the 
Commission loses the power to change its decisions and must 
live with them." [Order page 72,91 FPSC 8:560 at 630.1 

The Commission then went on to say, 

Orders of administrative agencies must eventually pass 
out of the agency's control and become finat, and, therefore, no 
longer subject to modification. There must be in every 
proceeding a terminal point at which the parties and the public 
may rely on a decision of an administrative agency as final and 
dispositive of the rights and issues involved therewith. [Citing, 
PeoDle's Gas Systems. Inc. v. Mason, 187 So.2d 335 (ma. 1966) 
and Austin Tupler Trucking Inc. v. Hawkins, 377 So.2d 679 
(Fla 19791. [Order page 72,91 FPSC 8560 at 631.1 

Quoting from Reedv Creek Utilities Co. v. Florida Public Service Comm'n, 418 So.2d 249, 
253 (ma. 1982), the Commission stated, 
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". . . an underlying purpose of the doctrine of finality is to protect those who 
rely on a judgment or ruling." 

The importance of "administrative finality" was then stressed by the Commission: 

The doctrine of administrative finality is one of fairness. 
It is based on the premise that the parties, as well as the public, 
may rely on Commission decisions." [Order page 72,91 FPSC 
8560 at 632.1 

29. There are many other cases showing why OPC's petition should be stricken 

and that the proceeding be dismissed. If the Commission would like the parties to more 

fully brief the issue, the Utility will provide such a brief. 

30. If OPC wants to create a new legal principle or change an existing one, it 

must go through the APA generic hearing process, not ask the PSC to make up the 

principle out of thin air. Nor can OPC now seek to reverse a final order from a prior case, 

involving the identical parties and the identical utility customers, involving the identical 

issue, in a final order where OPC did not seek reconsideration or appeal, and which 

ultimately cost tens of thousands of dollars to pursue to conclusion with the final order. 

The issue does not need to be re-litigated, and the company and ultimately the utility 

ratepayers should not be burdened with that cost. 

31. The Commission is without legal authority to entertain the protest and 

petition of OPC in the instant case. In case after case, (over 100 cases), the Commission 

has stated, affirmed, and reaffirmed, at least since 1983, its policy on negative acquisition 

adjustments. The PSC has held generic hearings on the issue, and OPC was a party to 

those proceedings as well as a party to many of the 100 cases on the subject. After 
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extensive hearings relating to the transfer of tfiis utility, the PSC has rendered a final order 

deciding the issue of negative acquisition adjustments, specifically as it relates to 

Wedgefield Utilities, Inc. The doctrines of res judicata, collateral estoppel, stare decisis, 

and administrative finality &l require that the OPC petition and protest be stricken and 

that the proceeding be dismissed. The need for judicial economy, the unnecessary 

duplication of cost to the utility (and ultimately to the ratepayers) to re-litigate the same 

issue again for the same utility, and the pendency of a generic rule proceeding on the 

Commission’s policy on acquisition adjustments dictate that the OPC petition be stricken. 

WHEREFORE, Wedgefield Utilities, Inc. requests that the Florida Public Service 

Commission strike the Office of Public Counsel’s Petition Requesting Section 120.57 

Hearing and Protest of Proposed Agency Action, and that the Commission dismiss any 

proceedings based on OfC’s request for a negative acquisition adjustment in this case. 
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Respectfully submitted, 

Ben E. Girtma; 
FL Bar No. 186039 
1020 E. Lafayette St. 
Suite 207 
Tallahassee, FL 32301 

Attorney for 
Wedge field Utili ties, Inc. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a copy of the foregoing has been sent to the following 
by U.S. mail (or by hand delivery*) this 3rd day of October, 2000. 

Patty Christensen, Esq. * 
Division of Legal Services 
Fiorida Public Service Commission 
2540 Shumard Oak Blvd. 

Charles Beck, Esq.* 
Office of Public Counsel 
111 W. Madison St., Rm. 812 
Tall ah assee, FL 323 99-6588 

Tallahassee, FL 32399-0850 (850) 488-9330 
(850)413-6220 

Ben E. Girtman 
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WEDGEFIELD UTILITIES, INCA 
Attachments to Its 

MOTION TO STRIKE AND DISMISS 

The Attachments to this Motion to Strike include the following: 

Originallv filed in the current Droceeding 

A. Notice of Intervention - filed by OPC on September 13,2000. 

B. Petition Requesting Section 120.57 Hearing and Protest of Proposed Agency 

Action - filed by OPC on September 13,2000. 

Originally filed in the WedPefield transfer moceeding (Docket No. 960235-WS) 

C. Post-Hearing Statement of Issues and Positions and Brief - filed by 

Wedgefield on April 28,1998. 

D. Motion by Wedgefield Utilities, Inc. to File Post-Hearing Documents in 

Excess of Those Permitted by Rule 25-22.056)1)(d), F.A.C. - filed by 

Wedgefield on April 28,1998. 

E. Post - Hearing Proposed Findings of Fact and Conclusions of Law of 

Wedgefield Utilities, Inc. - filed by Wedgefield on April 28, 1998. 
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Utilities, Inc. 1 Filed: September 13, 2000 
in Orange County by Wedgefield 1 

NOTICE OF INTERVENTION 

Pursuant to Section 350.061 1, Florida Statutes, the Citizens of the State of 

Florida, by and through Jack Shreve, Public Counsel, serve their Notice of Intemention 

in this docket. 

Respectfblly submitted, 

Charles 3. Beck) 
Deputy Public Counsel 

Office of Public Counsel 
d o  The Florida Legislature 
I t  1 West Madison Street 
Room 812 
Tallahassee, FL 32399-1400 

Attomey for the Citizens 
of the State of Florida 
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Charles J. Becq 
- 

Patricia Christensen 
Division of Legal Services 
Fla. Public Service Commission 
2540 Shumard Oak Blvd. 
Tallahassee, Ft 32399-0850 

Ben Girtman, Esq. 
1020 E. Lafayette St., #207 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Application for increase ) Docket no. 991 437-WU 
In water rates in Orange County ) 
By Wedgefield Utilities, Inc. 1 Filed September 13, 2000 

1 

PETITION REQUESTING SECTION 120.57 HEARING AND 
PROTEST OF PROPOSED AGENCY ACTION 

Pursuant to Rules 25-22.029 and 28-1 06.201, Florida Administrative Code, the 

Citizens of Florida (Citizens), by and through Jack Shreve, Public Counsel, file this 

petition to protest proposed agency action order no. PSC-004 528-PAA-WU issued 

August 23, 2000, and request an evidentiary hearing under section 120.57, Florida 

Statutes (2000). 

t . Section 350.061 I, Florida Statutes (2000) provides that it shall be the duty 

of the Public Counsel to provide legal representation for the people of the state in 

proceedings before the Commission. It specifically provides the Public Counsel the 

power to appear, in the name of the state or its citizens, in any proceeding or action 

before the Commission and urge therein any position which he or she deems to be in 

the public interest. 

2. The name, address and telephone numbers of petitioner are as follows: 

Jack Shreve, Public Counsel, Charles 3. Beck, Deputy Public Counsel, do Florida 

Legislature, 11 1 West Madison Street, room 812, Tallahassee, FL 323994400, 



telephone 850-488-9330, fax 850-488-4497 . Petitioner received notice of the 

Commission's decision by downloading a copy of order no. PSC-OO-1528-PAA-TL from 

the Commission's web site on or about August 24, 2000. 

3. Wedgefield Utilities, lnc., is a utility as defined by 5367.021 (12), Florida 

Statutes (2000), subject to the jurisdiction of the Commission under 9367.01 1 (2), Florida 

Statutes (2000). 

4. The action taken by the Florida Public Service Commission (Commission) 

irl its proposed agency action order no. PSC-00-1528-PM-WU affects the substantial 

interests of petitioner because the order uses an excessive rate base amount. This 

excessive rate base leads to the imposition of excessive rates on the citizens served by 

Wedgefieid Utilities, Inc. The Commission should have used the actual purchase price 

paid by Wedgefield Utilities, Inc., for the utility in calculating the rate base, instead of the 

amount on the books of the selling utility Econ Utilities. Had the Commission done so, 

the proposed agency action order would have reduced the rates paid by the citizens in 

Wedgefield instead of increasing the rates. 

5. Petitioner submits the following disputed issues of material fact, policy, 

and law for resolution in a hearing conducted under section 120.57, Florida Statutes 

(2000): 

a, Should the utility's rate base include a negative aquisition adjustment? 



b. 

made to reflect a negative acquisition adjustment? 

What other changes, such as changes to depreciation expense, should be 

WHEREFORE, the Citizens protest the Commission's proposed agency action 

order no. PSC-00-1528-PAA-WU issued August 23, 2000, and request an evidentiary 

hearing to be held pursuant to gl20.57, Florida Statutes (ZOOO), as described in this 

petit ion. 

Respectfulfy submitted, 

JACK SHREVE 
Public Counsel 
Fla. Bar No. 73622 

Charles J. Beck' 
Deputy Public Counsel 
Fla. Bar No. 217281 

Office of Public Counsel 
d o  The Florida Legislature 
111 W. Madison Street 
Room 812 
Tallahassee, FL 3239911 400 

(850) 488-9330 

Attomeys for Florida's Citizens 
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Ben Girtman, Esq. 
1020 E. Lafayette St., #207 
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991437.- 

- 5 -  



TIME : 89/15i28BQ 11:5- 

FAX : 8586563233 
TEL : 8586563232 

NAME : BEN E GIRTMAN ATT',  

t 

DATE 9 TIME 89/15 11 :54  
FAX M . / M  S E f W  
PAGE(S) 

MODE STANDARD 

I 
. I  DURATION 88: 83: 89 

RESULT OK j 06 

I i 



$BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In Re: Application f o r  Transfer 1 
1 

Utilities Corporation to 1 
Wedgefield Utilities, Inc. ) 

1 
1 In Re: Application f o r  
1 Amendment of Certificate N o s .  

404-W and 341-S in Orange county ) 

of Certificate Nos. 404-W and 
341-S in Orange County from Econ ) 

by Wedgefield Utilities, Inc. 1 

DOCKET NO. 960235-WS 

DOCKET NO. 960283-WS 

Filed: April 2 8 ,  1998 

POST-HEARING 

STATEMENT OF ISSUES AND POSITIONS 

and 

BRIEF 

of 

WEDGEFIELD UTILITIES, INC.  

Ben E. Girtman 
FL BAR NO. 186039 
1020 E. Lafayette St. 
Suite  207 
Tallahassee, FL 32301 

Attorney for Utilities, Inc. 
and Wedgefield Utilities, Inc. 



TABLE OF CONTENTS 

TABLE OF CONTENTS 

I . BACKGROUND 
A. 
B. 
C. 
D. 
E. 
F. 
G. 
H. 
I. 
J. 
K. 
Le 
M. 
N. 
0. 

Pacre 

i 

1 A 
The Case. 1 
The Witnesses. 1 

Wedgefield Utilities, Inc. 3 
2 

3 
4 
4 

References to the Record. 

Econ Utilities Corporation 
Purpose of the Commission Pol icy .  
Purchaser's Reliance on Existing Commission Policy, 
Benefits to the Customers. 
Detrimental Consequences of Imposing NAA. 
The Generic Proceedings Before the Commission. 
Net Original C o s t .  
Earnings and Depreciation Expense. 
Purchase Price. 
The Policy Works. 
Lack of Authority to Change Current Policy 
On a Case-by-Case Basis. 

11. STATEMENT OF ISSUES AND POSITIONS and BRIEF 

Summary 
Issue 1 

Issue 2 
Issue 3 
Issue 4 
Issue 5 
Issue 6 
Issue 7 

of Wedgefield's Overall P o s i t i o n  
What Was the Condition of the assets? 
A. The Orange County Utility Report. 
8 .  Inspection of the Plant. 
C. Preventive Maintenance Program, 
D. Comparison of Standards. 
E. Comparison of Costs. 
F. The Webb Draft. 
G .  Plant Condition as a Basis f o r  

H. Customer Statements/Plant and Service. 
I. Response to Some Customer Statements. 
Was Econ a "troubledbb utility? 
A r e  there any extraordinary circumstances? 
Contingent portion of the purchase price? 
What is the net book value? 
Should a NAA be included? 
What is rate base f o r  purposes of transfer? 

Purchase Price. 

5 
' 8  

11 
11 
14 
14 

15 

16 

16 
16 
16 
17 
21 
2 4  
20 
29  

31 
32 
32 
35 
38 
4 4  
4 5  
45  
4 6  

- m  
1- 

- -  
Issue 8 Who has the burden of proof on the N M  issue? 47  
Issue 9 Must extraordinary circumstances be shown? 4 9  

111. CONCLUSION 51 

ATTACHMENT r8A", Comments on Prior Commission Orders 

Table o f  C ontents  



I, BACKGROUND - 
A. The Case 

On January 17, 1997, Utilities, Inc. entered into a c o n t r a c t  

to purchase the assets of Econ Utilities Corporation (Econ) in 

Orange County. Through its newly formed subsidiary, Wedgefield 

Utilities, Inc., it subsequently filed an application with t h e  

Florida public Service Commission seeking approval for transfer of 

the utility. [Ex. 11, Application for Transfer, at Exhib i t  B], 

Wedgefield a l s o  filed an application for extension of territory. 

On October 7, 1996, the Commission entered its Order No. PSC- 

96-1241-FOF-WS, a final order approving both the transfer and the 

extension of territory. A portion of the order was issued a5 a 

PAA, and set rate base f o r  purposes of the transfer at $1,462,487 

for water and $1,382,904, f o r  wastewater. [See also,  Tr. 166, Wenz 

Additional Direct Testimony page 3 ,  line 17 to page 4 ,  line 14.1 

OPC protested the  order, and a hearing was set  and not iced to 

II. . consider whether a negative acquisition adjustment should be 

included in rate base for the purpose of the transfer . . . . I t  

[Notice of Hearing, issued March 2, 19983, 

A f t e r  several motions and other pleadings were disposed of, a 

hearing was held at Wedgefield on March 19, 1998.  A continuation 

of t h a t  hearing f o r  cross examination was held at the Public 

Service Commission in Tallahassee on March 2 6 ,  1998. 

Bo The Witnesses 

There were four primary witnesses: Mr. Carl Wenz and Mx. 
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Frank Seidman on behalf of Wedgefield Utilities, Inc. : Mr. Hugh 

L a r k i n ,  Jr., on behalf of the Office of Public Counsel ( O P C ) ;  and 

MS. Kathy L. Welch on behalf of the Commission Staff ( S t a f f ) .  In 

addition, several customers presented statements during the  

customer phase of t h e  hearing. 

A customer witness, Mr. Nathan, acknowledged t h a t  the 

customers received notice of the applications [Tr. 84, lines 14-16] 

and that no one had requested that anyone notify t h e  homeowners 

associations in the  area of the proceeding, separate and apart from 

the notifications which to all customers. [Tr. 83, lines 2-6 .1  

C. References t o  the Record 

Pages in the original transcript were numbered consecutively 

from the first page in Volume 1 to the last page in Volume 3, so 

reference to Volume numbers are not used. References -to the 

hearing transcript include the transcript page and line number(s). 

Example: [Tr. 175, lines 4-7.1 

References to testimony of witness appearing at the hearing 

include t h e  witness's l a s t  name, transcript page, and l i n e  

number(s)* Example: [Seidman, Tr. 350, lines 13-19.] 

References to prefiled testimony include both the transcript 

page number and the original page number. Line numbers are the 

same for both the transcript and for the original prefiled 

testimony. Example: [Tr. 170-171, Wenz Additional Direct Testimony 

page 7, line 18 to page 8 ,  line 1.1 

References to Exhibits include the exhibi t  numher. Example: 

[Ex. 11.1 Wegative Acquisition Adjustment" is sometimes 
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abbreviated as "NAAI' . 
The Acquisition Feasibility Analysis of Econ Utilities 

Corporation (1995), prepared by the Orange County Public Utilities 

Division, (OCPUD) and issued under the name of Mr. Alan Ispass, is 

referred to as t h e  Orange County Utility report. 

The draft Capital  Improvement Plan and Utility Rate and Impact 

Fee Analysis prepared by John B. Webb and Associates is referred to 

as the "Webb draft" 

D. Wedaefield Utilities, Inc. 

Wedgefield Utilities, Inc., was incorporated in Florida on 

January 23, 1996, and is a wholly owned subsidiary of Utilities, 

Inc., which was incorporated in Illinois in 1965. [Ex. 11, 

Application f o r  Transfer, Part I, Para. E. and P a r t  11, Para. A . ]  

Utilities, Inc. has 63 subsidiaries which own and operate 

water and/or wastewater utilities in fifteen states [Tr. 157, 

Wenz Direct Testimony page 1, lines 17-18 and 2 4 - 2 5 . ]  For a 

listing of all except t h e  most recently added systems, see Ex. 11, 

Application f o r  Transfer, and its Exhibit A. 

E. Econ Utilities Comoratioq 

Econ has about 700 customers. The rate case in which its rate 

base was last established was in 1984 [Docket No. 840368-WS, Order 

NO* 154593. I n  1987, it applied f o r  a rate increase, but the 

application was challenged by OPC. A s  a result of a stipulation, 

r a t e s  were set at less than the amount applied for. Therefore, t h e  

Commission did n o t  render a decision on rate base at that time. 
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Some indexing and pass-through adjustments have occurred since the 

Public Service Commission (PSC) obtained jurisdiction. 

Environmental standards f o r  Econ utility are set by the 

Florida Department of Environmental Protection (DEP) and by t h e  

Orange County Environmental Protection Department (OCEPD) . The 

Orange County Public Utilities Division (OCPUD) has no regulatory 

authority over, and sets no regulatory standards f o r ,  Econ. 

F. Pumose of the Commission Policy 

A major purpose for the current Commission policy on 

acquisition adjustments is to create an incentive f o r  larger 

utilities to acquire small, troubled utilities. [Tr. 3 1 9 ,  Seidman 

Rebuttal Testimony page 4, lines 19-23.] 

G. Purchaser's Reliance on Existincr Commission Policv 

Utilities Inc., in deciding to purchase Econ Utilities: 

1) relied on the established Commission policy on 

acquisition adjustments in justifying its decision to purchase [Tr. 

162-1633, Wenz Direct Testimony page 6, line 16 to page 7 ,  line 5 J : 

2 )  relied on the fact that the burden of proof rests with 

the proponent of an acquisition adjustment [Tr. 161, Wenz Direct 

Testimony page 5, lines 20-231; and 

3 )  relied on the fact that the existing Commission policy 

on negative acquisition adjustments cannot be changed on a case-by- 

case basis [TL 160, Wenz Direct Testimony page 4, lines 10-193. 

Utilities, Inc .  was fully aware of the long-standing policy of 

this Commission on acquisition adjustments prior to entering into 
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the contract  to purchase Econ Utilities, Its understanding of that 

policy was based both on its experience in purchasing and operating 

twelve utilities in Florida under this Commission's jurisdiction, 

and on reading the Commission's orders establishing, investigating 

and reconfirming its policy on acquisition adjustments. [Tr. 16&- 

169, Wenz Additional Direct Testimony page 5, line 20 to page 6 ,  

line 2 .  J 

Utilities, Inc. relied on that policy when entering into 

negotiations to purchase these utility companies in Florida, [Tr. 

169, Wenz Additional Direct Testimony page 6 ,  lines 8-20.] TO 

change that policy now, during pendency of this case and after the 

fact of entering i n t o  a contract to purchase Econ Utilities, not 

only would be a denial of due process but it also  would defeat the 

purposes of the policy as originally developed and implemented by 

the Commission. 

The Commission has already found that the transfer in this 

case is in the public interest. The contract  was signed because of 

the incentive provided by the existing Commission policy. The 

existing.policy does work. [Seidman, Tr. 353, lines 12-23.] 

However, since the protest of the PAA order in this proceeding 

was filed, it has been unclear whether OPC was seeking to challenge 

the current Commission policy on acquisition adjustments. [Tr. 

159-160, Wenz Direct Testimony page 3, line 22 to page 4, line 3 . 1  

H. Benef its to Cus tomers 

Contrary to Mr. Larkin's assertion, any benefit tha t  comes to 

the purchaser as a resu l t  of the Commission's policy on acquisition 
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adjustments is at the expense of the  seller, not the customers. If 

a benefit results from the purchase price being lower than book 

value, it is at the expense of the seller, not at the expense of 

the customer. I t  comes o u t  of the seller's pocket,  n o t  the 

customers'. [Seidman, Tr. 352, line 22 to T r .  353, line 3 . 1  [See 

also, Tr. 335-336, Seidman Rebuttal Testimony page 20, line 15 to 

page 21, line 12.1 

Simi lar ly ,  if the buyer paid more than book value, it's at the 

buyer's expense, not at t h e  expense of the customer. The 
customer's position remains neutral when ownership of the utility 

changes, regardless of whether the buyer pays book value, less than 

book value or more than book value. Therefore, it is an absurdity 

to suggest that the acquiring utility w i l l  benefit at the expense 

of the customer. [Tr. 335-336, Seidman Rebuttal Testimony page 20, 

line 15 to page 21, line 12.1 

In fact ,  benefits will accrue to t h e  customers from the 

[Seidman, Tr. 353, Commission's current policy and from the  sa le .  

lines 4-7 .1  

As discussed in Order No. 25729 in the investigation docket, 

Docket No. 891309-WS, several years ago, the Commission's existing 

policy on acquisition adjustments translates into several benefits 

f o r  the customers which r e s u l t  from the new ownership of utilities 

purchased under that policy. [See, Order No. 25729; Tr. 320-321, 

Seidman Rebuttal Testimony page 5, line 1 to page 6 ,  line 4 . 1  

Conversely, in that investigation OPC had proposed the same 

changes in the negative acquisition policy that it proposes in this 
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docket, and the Commission rejected those proposals. Order No. 

2 3 3 7 6  stated that: "Not only might OPC's proposed change not 

benefit the customers of troubled utilities, it might actually be 

detrimental, by removing any incentive f o r  larger utility companies 

to acquire distressed systems . [Tr. 336, Seidman Rebuttal 

Testimony page 21, l i n e s  12-21.] 

Mr. Wenz testified that a change in ownership will benefit the 

utility customers because the new owner: 1) is utility-oriented 

and replaces a developer-related owner that has expressed 

disinterest in operating and funding t h e  utility; 2) will not have 

the financial pressures faced by the previous owner of deciding 

whether to invest in utility operations or in real estate 

development; 3) has the ability to attract capital at a reasonable 

cos t :  4) has the ability and commitment to make any necessary 

improvements; 5) has a professional staff with years of experience 

in utility operations; 6) has the potential to reduce costs through 

the allocation of existing administrative expenses and through 

access to an established purchasing system; and 7) is familiar 

with,  and has the ability to comply with,  all state and federal 

regulations. [Tr. 173-174, Wenz Additional Direct Testimony page 

10, line 23 to page 11, line 15.1 

Mr. Seidman testified about beneficial changes (due to a 

change in ownership) as listed by the Commission in its Order No. 

25724. They include: 1) elimination of financial pressure due to 

the inability of the  old owner to attract capital; 2) the ability 

of the new owner to attract  capital: 3) a reduction in the high 
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cost of debt of the o l d  owner due to lower risk of the new owner; 

4) the limitation of sub-standard operating conditions; 5) the 

ability of the new owner to make necessary improvements; 6) the  

ability of the new owner to comply with DEP regulatory 

requirements; 7) reduced c o s t s  due to economies of scale and t h e  

ability of the new owner to buy in bulk; 8) the introduction of 

more experienced management: and 9) the elimination of a general 

disinterest in utility operations in the case of a developer owned 

system. [See, Order No. 25729; Tr. 320, Seidman Rebuttal Testimony 

page 5, lines 1-25.] 

In its Order No. 25729 the Commission also found t h a t  the 

customers of utilities acquired under its acquisition adjustment 

policy are not harmed, and indeed benefit from a better qual i ty  of 

service at a reasonable cost. [See, Order No. 25729; Tr. 321, 

Seidman Rebuttal Testimony page 6, lines 1-4.1 

I. Detrimental Conseauences of ImDosincr N U  

If a negative acquisition adjustment is imposed, for whatever 

reason, several detrimental consequences would result. If the 

Commission,s policy were changed now, it would make future changes 

in ownership unlikely. With no change in ownership, many of the 

benefits which the Commission identified in its Order No. 25729 

would not be available to the customers of a Vroubledwf utility. 

In addition, rates that are set to recover a return on a rate 

base that has been reduced by a negative acquisition adjustment 

would not reflect the actual cost of providing water and wastewater 

service to the customers of the utility. The rate base, exclud inq 
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a negative acquisition adjustment, is the actual cost of the assets 
serving those customers. Those dollars were actually spent to 

provide service t o  those customers. The transfer of the system 

from one owner to another does not change that f a c t .  

Furthermore, it is important t o  use the costs which were 

actually incurred in order to encourage the conservation of scarce 

resources. Rates set below c o s t  would give customers a fa lse  

signal regarding the c o s t  of obtaining, treating and distributing 

potable water. Below-cost water rates would encourage excessive 

use. Below-cost wastewater rates would give a false  signal as to 

the cost of treating and disposing of wastewater in an 

environmentally acceptable manner and would understate the cost  to 

conserve and preserve our natural resources. 

In addition, imposing a negative acquisition adjustment would 

discourage the purchase of a system such as Econ, and that thwarts 

Commission policy and is a detrimental consequence. [Tr. 345-346, 

Seidman Rebuttal Testimony page 30, l i n e  12 to page 31, line 23.) 

If Econ had no t  been 

purchased, Econ would still be entitled to apply for rates based an 

the net original cost of assets serving the public. That is the  

same asset base that the Commission would denv to a purchaser if 

the Commission were t o  impose a negative acquisition adjustment. 

[Tr. 347, Seidman Rebuttal Testimony page 32, lines 1-8.J 

And there is another matter to consider. 

If Econ had not been sold, the limited capital available fox 

improvements would cause service to deteriorate further; without 

access to capital at reasonable costs, any capital it could obtain 
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would be more costly: and without access to economies of scale and 

bulk purchasing, the c o s t  of improvements would be higher. 

Clearly, Econ utility customers are better off with  the  utility 

being purchased under t h e  Current Commission acquisition adjustment 

policy, than to c o n t i n u e  to be served under the older ownership. 

[Tr. 3 4 7 ,  Seidman Rebuttal Testimony page 32, lines 8-18.]. 

J. The Generic Proceedinas Bef ore the Commission 

In 1990, at the urging of OPC, the Commission opened a docket 

to inquire into its acquisition adjustment policy. [Docket N o .  

891309-WS.] By its PAA Order No. 23376 issued on August 21, 1990, 

the  Commission reaffirmed its policy on acquisition adjustments. 

OPC protested  the PAA order and requested formal hearings .  The PSC 

opened a f u l l  i n v e s t i g a t i o n  and held hearings at which OPC and 

other  interested p a r t i e s ,  including utility companies, presented 

their views on July 2 9 ,  1991. 

In the Investigation proceeding, OPC unsuccessfully tried to 

make "pr ior  maintenance" a basis f o r  granting acquisition 

adjustments. [Tr. 161, Wenz Direct Testimony page 5, lines 7-17.] 

It also tried to s h i f t  the burden of proof from the proponent of 

the acquisition adjustment so it would always be on the  utility 

company. [See, Order No. 23376 issued 8/21/90 and Order No. 25729 

issued 2/17/92.] 

On February 17, 1992, the Commission issued its Order No. 

25729 reaffirming its acquisition adjustment policy which had been 

developed, and which had been in place and followed, at least since 

1983. [Tr. 319, Seidman Rebuttal Testimony page 4 ,  lines 1-17.] 
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Those Orders They discussed t h e  pros and cons of negative 

acquisition adjustments, and set forth arguments by participating 

utility companies and by OPC regarding acquisition adjustments, 

particularly relating to negative acquisition adjustments. The 

Commission specifically considered the  same arguments made by OPC 

which OPC is now making again in the Wedgefield case. The 

Commission previously rejected the effort to change the  acquisition 

adjustment policy, and it should do so again now. 

K. Net Orie r ina l  Cost 

Since 1971, when t h e  Florida Legislature removed from the 

statues any reference to the "fair value" ratemaking concept, the 

Commission has set rates based not  on so-called *vworthit or "value," 

but on the cost of utility property when first dedicated td p u b l i c  

service. [See, Section 367.081(2) ( a ) ,  Fla. Stat. r' Tr. 323, Seidman 

Rebuttal Testimony page 8, lines 2-17,] 

For ratemaking, the Commission has interpreted %est basis" to 

mean the original cost  of property when first dedicated to public 

service. That interpretation applies not only in the context of 

acquisition adjustments, but elsewhere as well. [Order No. 2 5 7 2 9 ;  

Tr. 323-324, Seidman Rebuttal Testimony page 8, line 19 to page 9 ,  

line 21.1 

La w n i n a s  and DeDreciatian E m  ense 

Mr. Larkin correctly notes that, without a negative 

acquisition adjustment, the utility would be allowed to earn on, 
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and depreciate, the  f u l l  rate base of the seller. Mr. Larkin 

doesn't agree with that established policy, either. H i s  t e s t i m o n y  

simply ignores the f ac t  that this is a l so  part of the  Commission's 

policy developed over the years and reaffirmed in its investigation 

docket. In its order on the investigation docket, the Commission 

specifically indicated that, without these benefits, large 

utilities would have no incentive to look f o r  and acquire small 

troubled utilities. [Seidman, Tr. 351, lines 9-23.] 

It is misleading (at b e s t )  when the OPC witness s t a t e s  t h a t  

the benefits to the purchaser occur at the  expense of the customer, 

and that they provide a return on assets which do not exist. 

[Seidman, Tr. 351 line 2 4  to Tr. 352, line 3 . 1  Certainly, the 

assets exist. They didn't just vanish i n t o  t h i n  air, and they 

didn't disappear with the sale. They are still there .  The 

o r i g i n a l  cost that  was incurred to put them into service i's still 

there . According to the audits testified to by Ms. Welch 

[Composite Ex. 9 and Ex. 101, there was approximately $7 million in 

assets to s e n e  the  customers. The assets now have a net book 

value of $2.8 million a f t e r  taking into consideration accumulated 

depreciation and CIAC. They 

d i d n ' t  just go away. In fact, rate base is unchanged, and the 

Commission's investigation Order found that, because of this, there 

is no harm to the customer. The rate base is the same, both before 

and after t h e  sale. [Seidman, Tr. 352, l i n e s  4-21.] 

These are real costs for real assets. 

In the past ,  the  Commission has considered the question of 

whether the acquiring utility should recover depreciation expense 
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on the original cost of the assets. The COmmission found t h a t  it 

is appropriate to do so. From the customer's point of view, 

noth ing  changes as a result of change in ownership. [Tr. 337-338, 

Seidman Rebuttal Testimony page 22, line 11 to page 23, line 6.1 

In its  Order No. 25729, the Commission stated: 

We still believe that our current policy 
provides a much needed incentive f o r  
acquisitions. T h e  buyer earns a return on not 
just the purchase price but the entire rate 
base of the  acquired utility. The buyer also 
receives the benefit of depreciation on the 
full rate base. Without these benefits, large 
utilities would have no incentive to look f o r  
and acquire small, troubled systems. The 
customers of the acuuired utilitv are not 
harmed buv this Dolicv because, generally upon 
acquisition, rate base has not changed, so 
rates have not changed. Indeed, we think the 
customers receive benefits which amount t o  a 
better m a l  itv of service at a reasonable 
rate. [Emphasis added. Commission Order No. 
25729; See also,  Tr. 338-339, Seidman Rebuttal 
Testimony page 23, line 4 to page 24, line 5.1  

If the revenues from depreciation expense on used and useful 

plant are not available, the funds would have to come from 

somewhere and that somewhere is additional utility funding, t h e  

return on which would end up in rates. Depreciation expense 

averages about 4% of the asset cost and there is no t a x  

consequence. Replacing those funds with investment would cost 

about 12-14%, including any t a x  effect. So, disallowing recovery 

of depreciation expense would be at the customer's expense. [Tr. 

339-340, Seidman Rebuttal Testimony page 24, line 2 0  to page 25,  

line 5.1 

The utility will not earn an excessive return. It will 

continue to be afforded the opportunity to earn a fair return on 
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the net original cost of the assets, used and useful in s e r v i n g  t h e  

public. From the customer's point  of view, nothing changes as a 

result of the  change in ownership. [Tr. 337, Seidman Rebuttal 

Testimony page 2 2 ,  l i n e s  1-9.1 

M. Pur chase Price 

Mr. Larkin's argues that a negative acquisition adjustment 

must be included in rate base merely because the  assets were 

purchased for less than n e t  book value. This is simply a re- 

argument against current, established Commission policy. Mr . 
Larkin doesn't agree with that policy, but the matter was settled 

by the Commission in its investigation, Docket No. 891309-WS. 

[Seidman, T r .  350, line 20 to Tr. 351, line 8 . 1  

N. The Pol icy Works 

The Commission's current policy on acquisition adjustments is 

an appropriate policy because: 1) it works: 2) it provides a 

better quality of service, more experienced management, and access 

to economies of scale in construction and operation; and 3) except 

f o r  extraordinary circumstances, there will be continuity and 

consistency in the rate base which reflects the actual costs 

incurred to provide service to utility customers, and rates will 

not fluctuate simply as a consequence of changes in ownership. 

[Tr. 321-322, Seidman Rebuttal Testimony page 6, line 6 to page 7, 

line 5 . 1  

The transfer of Econ Utilities to Wedgefield Utilities is just 

the  type of transfer intended to be encouraged by existing 
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Commission policy and which w i l l  produce the type of benefits 

anticipated by the existing Commission policy. [Tr. 322, Seidman 

Rebuttal Testimony page 7, lines 7-12 and 21-25.] 

0. Lack of Authority to Change Current Policy 
On a Case-bv-Case Basis 

Chapter 120, F l a .  Stat., prohibits a state agency from 

changing its policy statements without full notice to all affected 

entities and a right to a formal hearing in which all affected 

entities can participate. Such a change cannot occur on a case-by- 

case basis, and incipient rulemaking no longer available. 

- see sections 120.536 and 120.54, Fla. Stat.] 

[Eg., 

A t  the beginning of this case, Wedgefield raised the question 

whether either OPC or the Commission were intending to use this 

case to try to change the existing Commission policy. Orders on 

various Wedgefield motions indicated that  no change in existing 

policy was contemplated. [Sea prior orders, including but not 

limited to, Order Nos. PSC-96-1241-FOF-WS (10/7/97) Order Approving 

Transfer, PSC-97-0104-FOF-WS (1/27/97) Order Granting OPC's Motion 

to Strike and Denying Wedgefield's Motion to Dismiss or Strike, 

PSC-97-0377-FOF-WS (4/7/97) Order Denv ina Mot ion to Assian Dockets 
to Full Commission, PSC-97-0949-PCO-WS (8/7/97) Order Declining to 

Withdraw from Proceeding, (PSC-97-1041-PCO-WS (9/2/97) Order 

Revising Order on Procedure and Scheduling Hearing Date (see also 

PSC-97-0953-PCO-WS 8/11/97), PSC-97-1178-FOF-WS (10/2/97) Order 

Denying Verified Petition and Suggestion of Disqualification, and 

PSC-97-1510-FOF-WS = (11/26/97) Order Denying Motion for 

Reconsideration.] Such a change cannot be made by a PSC panel. 
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11. STATEMENT OF ISSUES AND POSITIONS 

The following are the nine issues in this case, followed by 

Wedgefield's position on each issue and a discussion of evidence as 

to each i s s u e .  

Rate base for purposes of transfer is $1 ,462 ,487  for water and 
$1,382,904, for wastewater, Establishad Commission policy requires 
that no acquisition adjustment be included in the rate base 
calculation. The burden of proof is always on the proponent of an 
acquisition adjustment (whather positive or negative) to show why 
one should be granted, 

ISSUE 1: What was the condition of thm assets sold to Wedgefield 
Utilities, Inc.? 

**+The assets were all functioning and not in violation 
o f  any state regulations. They weso not in the best o f  
coadftioa, but were not in extremely pour condition, 
either.**+ 

Allegations were made - erroneouslv made - regarding the 

condition of the utility plant. OPC's witness, Mr. Laxkin, 

asserted t h a t  the p l a n t  was in such a l l e g e d l y  poor condition that  

- that must be the reason why the purchase price was lower than the 

n e t  book value.  [Tr. 340-341,  Seidman Rebuttal page 2 5 ,  l i n e  7 to 

page 26, l i n e  2;  Seidman, Tr. 353, line 24 to T r .  359, line 9; 

[Tr. 266, Larkin Direct Testimony page 20, lines 1-20.] 

A. The Or t' 't Re o 

Mr. Larkin relied solely upon reports of others, particularly 

the report prepared by the Orange County Public U t i l i t y  Division 

(OCPUD). It was a feasibility report to determine whether Econ 

should be incorporated i n t o  the  County Utility system. However, it 
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was taken out of con tex t  by the witness and misapplied to a stand- 

alone, privately owned system which operates under different 

regulatory requirements and a substantially different operating 

situation. The County system has 70,000 customers and a 900-mile 

system: the stand-alone system has 7 0 0  customers and a 17-mile 

system. [Seidman, Tr. 405, line 18 to Tr. 406, l i n e  9.1 

The County Utility report was done at the  request of the Econ 

customers to see if they could hook up to the County system at 

lower rates. The report  showed that the  County could n o t  provide 

service at lower rates than Econ. Apparently one reason t h e  County 

Utility didn't want to hook up to Econ utility was because the  

County's nearestmain was some ten m i l e s  away. [Seidman, Trm 354, 

line 16 to Tr. 355, line 3 m I  

B. InsDection of the  Plant 

The testimony for t h e  OPC witness was initially prepared by 

Mr. DeWard. In t h e  absence of Mr. DeWard, that testimony was later 

adopted by Mr. Larkin, who eventually testified for OPCm 

Neither M r .  DeWard nor Mx. Larkin ever v i s i t e d  or inspected 

the utility system prior t o  preparing the  testimony. Nor did Mr. 

Larkin inspect the system prior to testifying at the hearing and 

expressing what were represented to be *'authoritative" opinions 

about the condition of the utility assets, even thouah the 

wastewater Dlant was next door to the hearina 1 ocation and the 

water ~l ant was only a f ew blocks awav. 

In addition, Mr. Larkin and Mr. DeWard are not even engineers 

and were not  i n  a position to judge the condition of the 
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facilities. [Tr. 248, Larkin Direct Testimony page 1, lines 8-9; 

Tr. 2 5 4 ,  Larkin adopted DeWard Direct Testimony page 8 ,  line 20.1 

Mr. Larkin,  and Mx. DeWard's original prepared testimony, 

supported writing off approximately 80% of the utility plant based 

upon its condition, but they didn't even feel it was "necessary" to 

inspect the plant to do so. [Tr. 254, Larkin Direct Testimony page 

8, lines 18-20; See Seidman, Tr. 354, lines 4 4 5 . 1  

Therefore, their characterization of the condition of the 

plant was second-hand, hearsay, and not convincing, and such 

expressions of opinion by the witness are not authoritative and are 

not reliable. 

Prior to purchase, Utilities, Inc .  had the utility system 

inspected by Mr. Don Rasmussen, V i c e  President of Utilities Inc .  of 

Florida. (Tr. 172, Wenz Additional Direct Testimony page 9, lines 

6-10.] 

During the inspection of the Econ system by Mr. Rasmussen, he 

found that the water and wastewater systems were not in the best of 

condition, but they were not in extremely poor condition, either. 

Mr. Rasmussen's finding was that they were typical of developer- 

owned utilities, in tha t  they were not in violation of any state 

regulations, butthey were not up to the standard which Utilities, 

Inc. would want to maintain. [Tr. 172, Wenz Additional Direct 

Testimony page 9,  lines 12-19.] 

The Econ water and wastewater systems need some additional 

maintenance, but they are in compliance with regulatory 

requirements and are not in immediately danger of falling out of 
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compliance. [Tr. 173, Wenz Additional Direct Testimony page 10, 

l i n e s  3 - 4 . 3  

Mr. Seidman made inspections of the plant p r i o r  to w r i t i n g  h i s  

prepared testimony and again before the hearings held on March 19, 

1998. A t  he first inspect ion he had with him t h e  prepared 

testimony of M r .  Latkin.  

. . I had already read what was then Mr. 
DeWard's testimony adopted by Mr. larkin. I 
expected to find t h a t  place in a shambles 
based on what I read, It's not. I wouldn't 
mind taking you out for an inspection of the 
place and showing you. [Seidman, Tr. 355, 
lines 4-12.] 

Mr. Seidman summarized, from his prefiled rebuttal testimony, 

what he found during his inspection. The 

. . utility is in p r e t t y  average condition 
f o r  utilities that s i z e .  It's not [in] 
violation of anything. It's certainly not 
perfect. There are things t h a t  should be done 
maintenance-wise. . . . It's not in bad 
shape. And if w e  look a t  the  conclusions from 
the Orange County study, I think you'd come t o  
the same findings as I did.  

* * * 
The concluding statements [in the Orange 

County Utility study], and I'll just read 
these .  . . , [For t h e ]  water supply system, 
the report says: 

'It generally appears to be in good operating 
condition.' 

With regard to the water treatment plant, 

'It appears t o  be in good working condition,' 

With regard to the water distribution system, 

'The system appears to be functioning 
adequately at t h e  present t i m e . '  
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When we get to the wastewater system it's 
different. There's nothing in it [the report]  
that says that the plant is not operating 
properly, [or] is not functioning well, [or] 
it's in bad shape in general. But it does 
indicate that they had an indication of 
significant inflow infiltration problems. 
That in itself is not . . . something that 
puts a system in poor condition. We know that 
the pipes in this system are old. There's 
indication that a portion of them are asbestos 
cement pipe, which represents about 20% of the 
pipe that Is in the ground now. That was the 
standard at the t i m e  they were put in. 
There's not much you can do with them except 
take them out. That is not f e a s i b l e  f o r  a 
system this size. 

With regard to the wastewater treatment 
plant , the report indicated that [there J was 
sever corrosion along the water line and at 
the base of the chlorine contact tank. I 
inspected those. There is corrosion.  
Corrosion on the external portions of the 
plant have been taken care of, both at the 
water plant and the sewer plant.  . . There 
has been painting done and cleaning up. With 
regard to the  corrosion along the water line, 
it affects t h e  weirs: it affects the arms of 
the plant. But in my mind this is not sever 
because this is something that could be taken 
care of and will be taken care of with 
maintenance. It does not affect the operation 
of the plant. It does not a f f e c t  the safety 
of the plant. It  is not going to require a 
plant shutdown to be taken care of[;] just  
dropping the water level, in order to take 
care of it. It is not something that  is going 
to result in large capital o u t l a y s  as a result 
of not being done right now. . . 

With regard to t h e  effluent disposal 
system, t h e  only comments [in the County 
Utility's study] were not with t h e  operation 
so much, but with the indication of flows . . during rainy season being in excess or 
up to the capacity of the plant. The capacity 
of the effluent disposal system is 200,000 
gallons per day, and they found flows in 
excess of that  during the rainy season. 

[This] 200,000 gallons per day is an 
annual average daily flow rating,  and you've 
indicated in other cases that you don't . . 
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match t h e  flows a t  max during t h e  rainy season 
against the average to determine whether or 
not there's excess flows. The flows that 
occur at rainy season axe taken care of by 
emergency holding ponds that are adequate. 
The only thing that was indicated along with 
this was that they had difficulty disposing of 
the flows on the golf course during the rainy 
season which you would expect. It's very 
difficult to dispose of water through spraying 
during t h e  rainy season. They just can't 
handle it, and that 's what the ponds are for .  

To me, at face value, without even 
following up on the inspection, these are not 
conditions I would consider poor, and 
especially so poor as to warrant some type of 
an acquisition adjustment because of them. 

- 0 .  I also looked at the lift 
stations. . . [B]y the  time I had looked at 
them . . maintenance had been performed on 
all of them, the s i x  of them, and the master 
lift station had been rehabilitated. . . . 
That was done in 1996. In any case, it was 
not a significant dollar amount to do this 
work, and they are all functioning adequately. 
[Seidman, Tr. 355, l i n e  12 to Tr. 359, line 
9.3 

The amount estimated by the purchaser f o r  anticipated 

improvements and repairs was $409,000. Of that amount, more than 

half is related to capacity expansion. [Tr. 330, Seidman Rebuttal 

Testimony page 15, lines 5-10.] 

C. Preventive Maintenance Program 

The Orange County Utility report stated that repairs by Econ 

were made on an "emergency basis" only ,  and that there was "no 

preventive maintenance program in ef feet" . However, Mr. Seidman 

pointed out that the people who did  the report couldn't k n o w  on 

what basis the repairs were made. "They don't know that repairs 

were only done when something broke. And I don't know it. . . . 
[IJt's not whether they did or didn't.** [Seidman, Tr. 387, line 5 
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to Tr. 3 8 8 ,  line 25. J As correctly interpreted by one of the 

Commissioners, ' I .  if YOU don't have a preventative maintenance 

program, it doesn't necessarily follow t h a t  every repair you do is 

on an emergency basis . ' I  [Tr. 388, lines 13-16.] 

A f t e r  discussing the County Utility's asser t ion  t h a t  major 

portions of Econ Utilities' underground pipes  should be replaced, 

correspondence from Mr. Ispass (See D. Comparison of Standards, 

below) explained what the County U t i l i t y  repor t  meant by a 

"preventive maintenance Drouram" : 

You [ M r .  Blake, Econ's president] s t a t e  that 
your engineer recommended replacing only pipe  
that breaks. Orange County [utility] takes  a 
more moact ive  amroach to maintenance. A 
broken or blocked sewer main can cause 
extensive damage to homes and t h e  environment, 
and can create health hazards. A broken water 
main can cause contamination of the water 
system which can a l so  create a health hazard. 
The liabilities created by these situations 
iustifv t he cost of a mxeventive maintenance - 
proaram. . . [Ex. 8 ,  Ispass ltr.  , page 4 ,  
para. 4 . 1  

Therefore, the County Utility report in terpre t s  a '!preventive 

maintenance program" to mean not j u s t  taking action to prevent an 

undesired event from occurring or taking action to preserve your 

a s s e t s .  The County U t i l i t y  uses the phrase llpreventive maintenance 

programv1 t o  include tearing out pipe that is sti l l  performing 

satisfactorily, and replacing or relocating that pipe j u s t  because 

it is not in the most convenient location or it may eventually wear 

out! T h a t  is a comdetelv different t m e  of "meventive 

maintenance Droqraxn" than was applicable to Econ Utilities, and 

different than t h e  Econ Utilities maintenance program, the alleged 
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absence of which was discussed So incessantly in Mr. Larkin's 

testimony. 

TO Mr. Seidman, "preventive maintenance" is something that is 

engaged in p r i o r  to an event happening, to do two things: prevent 

some event from happening, and to preserve the condition of your 

capital assets. [Tr. 3 8 3 ,  line 23 to Tr. 384, line 8.3 

In regard to the allegations that there was no preventive 

maintenance program, M r .  Seidman testified that it: 

. was mentioned many times, that there's 
no preventive maintenance program, therefore, 
the  plant is in bad shape. It isn't. So I 
don't know what the consequence is. The only 
thing I would mention there is I think you 
have to look at it in the context of what a 
utility the s i z e  of Orange County considers 
preventive maintenance versus what a utility 
that's only 700 customers would consider as 
economically f eas ib le  preventive maintenance . . [Seidman, Tr. 361 l i n e s  1-11.] 

Wedgef i e l d  has a preventive maintenance program [Seidman, Tr. 

384, line 22 to Tr. 385, line 12.1. And there was no evidence that 

Econ Utilities did not engage in preventive maintenance. Mr. 

Seidman did not find a standard operating procedures manual f o r  

Econ Utilities, but then, Wedgefield doesn't have a written 

preventive maintenance manual, either. [Seidman, Tr. 385, line 13 

to Tr. 386, line 1; Tr. 384, lines 22-24. ]  

There is nothing i n  the County Utility report to substantiate 

its statement that repairs were being performed on an "emergencynt 

basis. Maintenance may be performed on an "as needed" basis 

without it being an emergency. An emergency implies that  a crisis 

will exist if immediate action is not taken. There is nothing in 



the report  that leads one to reach that  conclusion. [Tr. 331, 

Seidman Rebuttal Testimony page 16, lines 1-18.] 

Much of the costs discussed in documents provided to t h e  

Commission are related to expanding the system to enable it to 

serve growth, some of t h e  costs are related to normal near-term 

maintenance and improvements and preventive maintenance, and some 

are j u s t  a **wish listtt contemplated by the Orange County Utility, 

which also had been reviewing the Econ utility for possible 

purchase. [Tr. 173, Wenz Additional Direct Testimony page 10, 

lines 10-18 . 3 
D. ComBarison of Standards 

T h e  Orange County Utility report was the subject of a letter 

dated February 27, 1995 from the president of Econ Utilities, Inc .  

(Mr. Blake) to the director of t h e  Orange County Utility Division 

(Mr. Ispass) , and a return letter dated April 13, 1995 from Mx. 

Ispass to Mr. Blake. [Composite Ex. 8 . 1  This Mr. Ispass is head 

of the Orange County Public Utility Division and is the same person 

who signed off on the Orange County Utility report [Ex. 51. [Tr. 

4 0 8 ,  line 25  to Tr. 409, line 5.1 

Mr. Blake's letter questioned whether some of the cost 

estimates and standards applicable to the  County Utility system 

should also be applicable to the stand-alone, Econ system. [Eg., 

- see Ex. 8, Blake ltr., para. 2 ,  3 ,  4 and 5 . 1  

The response by Mr. Ispass to Mr. Blake pointed out that the 

Orange County Utility report intended to amlv  d ifferent standards 

when evaluating the Econ system. 
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. . . Many of the comments in your letter 
dispute  the  cost estimates in our report based 
on comparisons to the  costs Econ Utilities has 
incurred f o r  operation of the system. The 
analysis contained in our report  does not 
portend that Orange County would acquire the 
system and immediately assume the historical 
system characteristics under which Econ 
Utilities has been operating. Rather, t h e  
analysis was based on the assumt ion  t h a t  uDon 
acauirincr Econ Utilities, the  svstem would 
assume the characteristics of a facilitv owned 
and ODerated bv Oranae C ountv. As a result, 
your comments which relate to the operational 
costs, capacity charges, the relationship 
between customers and ERC's, as well as the 
average revenue generated per ERC must be 
viewed within the context of the County's 
utilities system. The cost e St hates in th e 
reDort  were based uDon the assumption that the 
svstem would be oDerated in a ccoxdance with 
Countv [ U t  il itv system1 standards and 
personnel D olicies, re sultina in co sts th at 
will substantially differ from Econ ut i l i t i e s  
historical costs. [Emphasis added. Composite 
Ex. 8, ltr, dtd 4/13/1995, Mr. Ispass to Mr. 
Blake, page 1. J 

Furthermore, the letter from Mr. Ispass acknowledged that: 

'I. . . acquisition of the facilities with the intent to operate 
them independently was not considered." [Ex. 8 ,  Ispass ltr. ,  page 

2, end of para. 1.1 

Mr. Seidman testified regarding the completely erroneous 

procedure of trying to take the developed by and for 

the Orange County Public Utilities Divis ion and apply them to a 

small, stand-alone system: 

. . Here's a large utility that was asked 
to look at feasibility of a purchase. It's 
aovernmentallv oDerated. . . . But what 
applies to a 70,000-customer, goo-mile system 
is not the same thing that applies to 700 
customers with 17 miles. You don't have the 
option of doing some of the things that they 
are able to do for  a full county system like 
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that And when they are talking about 
applying their standards to the system, and it 
being indicated that they are going to result 
in higher costs, I think that's why. It's 
fine f o r  them. And it may very well [be] 
economical f o r  them, but it just doesn't 
necessarily work on a microcosm [like this 
small Econ system]. [Emphasis added. 
Seidman, Tr. 4 0 5 ,  line 19 to Tr. 407, line 9.1 

Mr. Seidman further commented on the comparison of the  Orange 

County system with the Econ (now Wedgefield) system: 

- We're talking about an assumption here, 
operating under the standards and costs 
associated with a 70,000-customer system. 
They don't apply to a system [Econ's] s i z e  
[and which is] r u n  under private funding and 
regulation. [Seidman, Tr. 409, lines 6-14.] 

The utility at Wedgefield operates under the environmental 

jurisdiction of both the  F lor ida  Department of Environmental 

Protection (DEP) and the Orange County Environmental Protection 

Department (OCEPD) . It is inspected regularly by DEP and by OCEPD. 

These two agencies provide standards for Wedgefield and determine 

what is necessary for compliance, based on Federal and Florida laws 

and regulations. The Orange County Public Utilities Division does 

not have jurisdiction over this privately owned utility. [Tr. 3 2 8 ,  

Seidman Rebuttal Testimony page 13, lines 13-22.] 

Wedgefield Utilities and its predecessor, Econ Utilities, were 

and are in compliance with the requirements of DEP and of OCEPD. 

[Tr. 328-329, Seidman Rebuttal Testimony page 13, line 25 to page 

14, line 1.1 

The Orange County Public Utilities Division is just another 

operating utility with no authority over Wedgefield or any other 

utility, except itself. [Tr. 328, Seidman Rebuttal Testimony page 
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13, lines 22-25.] 

AS long as the wedgefield utility operates as an independent 

utility and does not become a part of the Orange County Public 

Utilities Division (PUD), it must comply with state and federal 

laws, regulations and standards applicable to such a utility. Only 

if it were to become a part  of the Orange County utility would it 

have to comply w i t h  the  requirements of that  utility. It is those 

County Utility standards which formed the  basis of the  Orange 

County Utility report of Econ Utilities Corporation. [See Ex. 5 ,  

the  county Utility r epor t . ]  If the utility continues to operate 

independently, it does not need to spend the $4.6 million to "bring 

it up to County [Utility system] standards". [Tr. 329, Seidman 

Rebuttal Testimony page 14, lines 1-22.] 

The County Utility study [Ex. 5 . 1  was conducted and based on 

standards which the County Utility has imposed upon itself. They 

are not standards necessarily required for, or even a sound 

economical undertaking fo r ,  an independent utility to provide safe, 

efficient and sufficient service. [Tr. 329, Seidman Rebuttal 

Testimony page 14, lines 12-16.] 

Of the $4.6 million identified as capital improvements by the 

County Utility report, $3.3 million was either to relocate mains 

from rear lot lines to front lot lines or to replace a l l  of the 

existing C-A pipe or to replace a l l  of the cast iron pipe at once 

because it is asserted to be "oldt*. There is no requirement on a 

privately owned utility to engage in such a massive replacement 

program. The Orange County Environmental Protection Department 
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(OCEPD) and the DEP are not requiring the utility at Wedgefield to 

do so. [Tr. 329-330, Seidman Rebuttal Testimony pages 14, line 16 

to page 15, line 1.1 

of the remaining $1.3 million in capital improvements 

identified by the County Utility report, approximately 65% of it is 

related to expansion. The remaining 35% or approximately $500,000 

may be associated with existing facilities, but there is nothing in 

the analysis that indicates that  such needs are immediate. [Tr. 

330, Seidman Rebuttal Testimony page 15, lines 12-20.] 

The County Utility's practice of moving utility lines from the 

rear or from the sides of residences to the front, regardless of 

the  condition of the lines, is done merely f o r  easier access. [Ex. 

8 ,  Ispass l tr . ,  page 3 ,  para. 4 . 1  It isn't based on need. 

E. ComDarison of Costs 

The letter from Mr. Ispass compared the cost of operating 

Wedgefield as an integrated part of the County system and stated: 

3 .  The operation and maintenance expenses to 
Orange County Public Utilities will not be 
comnar able to the historic costs incurred by 
Econ Utilities, but w i l l ,  in fact,  be biaher: . . . [Emphasis added. Ex. 8, Ispass ltr., 
page 2 ,  para. 3 .  J [See also,  Seidman, Tr. 
4 0 4 ,  line 17 to Tr. 406 ,  line 9 . 1  

In regard to future costs of operating a utility at 

Wedgefield, the letter from Mr. Ispass stated: 

. . w e  believe that  future costs will be 
substantiallv hiahex than past costs . 
[Emphasis added. Ex. 8 ,  Ispass ltr., page 2 ,  
para. 1. J 
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F. The Webb Draf t  

The  engineering firm (John 8 .  Webb and Associates) which did 

work f o r  Econ Utilities suggested in a draft report (about June, 

1995) that the utility ought to start putting away some money to 

prepare for the eventual replacement of all C-A lines when t h e y  

reach t h e  end of their useful lives, but that has nothing to do 

with determining rate base until the lines are actually replaced 

and a change i n  rates is considered and rate base reviewed by the 

Commission. [Tr. 332-333, Seidman Rebuttal Testimony page 17, line 

18 to page 18, line 15.1 

The engineering firm's draft report was never completed and 

t h e  section that would have translated any recommended improvements 

i n t o  customer rates and fees was never done. [Tr. 3 3 3 - 3 3 4 ,  Seidman 

Rebuttal Testimony page 18, line 17 t o  page 19, l i n e  5 . 1  

On cross examination, Mr. Seidman was asked about the  partial 

draft report .  [Ex. 17; Tr. 372, line 19-1 Page 9 of the draft 

document listed several possible capital improvements that  should 

be looked at. [Tr. 3 7 3 ,  lines 17-24,) 

Three items were listed as being solely for existing 

customers. Of the  items on the list that  Mr. Webb f e l t  should be 

looked at in the next 12 months, one of them, addition of a water 

softener, has been done. [Tr. 376,  l i n e  17 to T r .  3 7 7 ,  line 3 . 1  

In regard to the new well, Mr. Seidman testified tha t  . there 
doesn't seem to be any requirement right now from the flows to 

handle that." [Tr. 377, lines 6-9.1 The chemical handling and 

storage building was considered to be a nice-to-have item, but not 
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necessary. T h e  utility is currently using a storage building which 

is a protect ive frame f o r  the equipment, and it seems to be 

adequate. However, it is not a solid building (which would c o s t  

$80,000). [Seidman, Tr. 377, l i n e  15 to Tr. 378, line 2.3 

So, of the three items listed f o r  existing customers (the 

water softener, a new well, and a permanent storage building), only 

the water softener has been installed, and it is the o n l y  one which 

appears to be necessary at t h i s  time. [Seidman, Tr. 378, lines 3 -  

6.3 

Mr. Seidman was asked about the C-A pipes. He testified that  

they are functioning and not "falling apart". To go ahead and 

replace them would be a nice program, but expensive. You have to 

weigh that against the cost  of repairing breaks that occur and the 

inconveniences of t h a t  versus an overall addition of plant. Tha t  

pipe would be replaced, not because there was anything wrong with 

i t ,  but because it is C-A. It was a good standard when it was put 

in, but the utility would like to replace it eventually. 

Wedgefield has no current plans to regularly take out portions and 

j u s t  replace it whether it's needed or not at that particular time. 

[Seidman, Tr. 378, line 8 to Tr. 380, line 1.1 

Mr. Seidman agreed with the position taken by the president of 

Econ Utilities that the C-A pipe  need only be replaced when a 

section breaks. [Tr. 390,  lines 6-9.1 Furthermore, It. . you 
have to l ook  at it system by system and see what t h e  circumstances 

are w i t h  regard to . . how the  pipe has been situated and whether 

there's susceptibility to undue settling or anything like that that  
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would add to [ t h e  need f o r  [Tr. 391, lines 7-14.] 

Mr. Seidman testified that some a m " m t s  under discussion were 

generalizations and not necessarily applicable to a particular 

utility system and whether it is having any particularly type of 

problem. Furthermore, you have to weigh costs. In the Econ system 

there is about $2 million gross investment in water and wastewater 

lines combined, and the County Utility was talking about spending 

$3 million j u s t  to replace the C-A por t ion ,  which is only about 20% 

of the system. You have to take cost and the rate of deterioration 

into consideration before deciding to replace everything that's 

eventually going to deteriorate. Mr. Seidman was not aware of any 

great amount of breaks happening in the system currently that would 

warrant such an investment. [Tr. 392, line 1 to Tr. 393, line 2.1 

Mr. Seidman testified that it was h i s  understanding t h a t  t h e  

u t i l i t y  could meet its fire flow requirements, although he hadn't 

investigated it. Furthermore, it wasn't known whether there was a 

different standard for the County system and for the Econ system. 

[Tr. 375, lines 3-16.] 

G. Plant Condition as a B a s i s  for pur chase Pr ice 

Just because a utility is purchased at less than net book 

value, it does not mean that there is anything wrong with the  plant 

and facilities. In this case, there was an arm's length, 

negotiated purchase. The seller's motivation for selling could 

been based upon the  fact that a $4 million loss was experienced 

over an 8 year period. Also, substantial investment would have 

been needed to meet anticipated growth. The previous owner was 
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primarily a developer who wants to devote its capital to 

development. But, based upon the  two inspect ions  of the water and 

wastewater f a c i l i t i e s  done by Mr. Seidman, and based upon his many 

years of experience in the water and wastewater industry, he did 

not believe that  the condition of the existing plant would have 

been a significant fac tor  in the developer's decision to sell the 

utility at a price less than net book value. [Tr. 340-341, Seidman 

Rebuttal Testimony page 25, line 7 to page 26, line 2 * ]  

H. Customer Statements Reaardina Plant Condition and Service 

Customer Witness Bruno stated that a water main break occurred 

on December 2 0 ,  1997,  and t h a t  she was without water for several 

days. She also alleged that the pipes were brittle and shattering, 

that she was n o t  notified to boil her water, and tha t  the  water was 

scummy. [Tr. 87, line 4 to Tr. 88, line 11.1 Witness Fleming 

stated that he heard tanker trucks running, usually during heavy 

ra ins ,  because the utility didn't have sufficient capacity. [Tr. 

100, line 21 to Tr. 101, line 1.1 

I. ResDonse to Custom er Service Statements 

During rebuttal testimony on March 25, Mr. Seidman addressed 

customer concerns about utility condition expressed on March 19: 

There was a complaint about what was 
characterized as a main break . . . 

What happened was that late on the 
evening of December 19th . . it was noticed 
that  there was water building up at the 
intersection of Bagdad and Marlin Streets. A t  
that location there are four valves . . . 

What happened . was that  apparently, 
as a result of traffic over a period of time, 
[due to] some shifting and set t ing ,  there was 
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a separation of the mains from the valves and 
causing leakage right a t  t h a t  connection. It 
wasn't a breakage in itself. The pipes didn't 
break. It wasn't any settling . . from 
water flows or anything that caused t h a t .  The 
pipes just separated from the connection at 
the valve. The c o n t r a c t o r  was hired [and] 
came i n  t h a t  night. They performed a hasty 
type of repair to get through the night. Then 
they came back, and over a period of about 
three days, about 48 man-hours of Workr they 
went ahead and reconnected the lines . . 
They had to work with more than one valve . . 
approximately 17 customers that were without 
service for some period of t i m e .  . . A b o i l  
water notice was provided to those that would 
be affected, and that  would be anybody with a 
pressure drop below 20 pounds per square inch, 
because you have to do that for health reasons 
j u s t  in case something can get into the water. . . [Seidman, Tr. 363, line 25 to Tr. 365, 
line 17.1 

So during that period, there's 

There was a customer t h a t  mentioned that 
he heard tanker trucks during the night. They 
thought they were carrying effluent that 
c o u l d n ' t  be handled by t h e  Company. There is . 
no carting of effluent by the Company. They 
do have tankers that periodically remove 
sludge. They do make their hauls at night. 
My guess is that's what they heard . . , 
sludge haulers and saw sludge haulers because 
that's the area where that would be taking 
place. [Seidman, Tr. 365, line 2 0  to Tr. 366, 
line 3 . 3  

I believe somebody mentioned something 
about scummy water, and that's probably true 
t o O D  [I]f they got some scummy water it's 
because of hardness. There water down there 
is pretty hard. The Company treats for it. 
But the way, it's an aesthetic thing.  It's 
not some type of health requirement that you 
have to treat for under the state provisions. 

Sometimes the water is hard, and sometimes it is soft. 

Mr. Seidman testified that the utility uses water softeners, 

b ig  machines manufactured by Culligan. It is 
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. . . j u s t  basically an industrial size 
Culligan softening unit. It’s an ion-exchange 
type softening u n i t .  The media i n  which ion- 
exchange t a k e s  place is zeolite. The zeolite 
is now at the end of its useful  l i f e  in those 
things, and it has to be changed out, . . 
[Ujntil it is changed out the amount of 
softening t h a t  is being done is not adequate 
to meet t h e  goals of the Company and bring it 
down to t h e  leve l  that t h e  customers should be 
expecting. That’s something that is in 
progress, . . [and] it would be in the order 
of 30-odd days before the zeolite can be 
received, changed out, recalibrated to provide 
the service that they should expect, But 
that’s really where your scum comes from. It’s 
not scum; it’s t h e  hardness of the water. 
[Seidman, Tr. 366, line 4 to Tr. 367, line 
11. ] 
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ISSUE 2: Was Econ Utilities Corporation a ''troubl9d'' utility? 

+++yes. It was financially troubled, having sustained 
cumulative n e t  losses in excess of $4 million over the 
most recent right year period and lacked either the means 
or commitment to invest in future capital needs or future 
maintenance.++* 

Even if t h e  system was not in as bad shape as plaintiff's 

witnesses alleged (which the  evidence clearly shows it wasn't) the 

utility was still a lltroubledll utility. 

The owner of Econ Utilities was a small developer who was no 

longer i n t e r e s t e d  in operating a utility or committing funds to it. 

The owner either did not have the funds or was n o t  willing to 

commit the funds necessary to operate the utility system in the 

manner consistent with state requirements. [Tr. 170-171, Wenz 

Additional Direct Testimony page 7, lines 8-12 and page 8 ,  lines 5- 

11.3 

There was a danger that the condition of plant and quality of 

service would deteriorate because of the p r i o r  owner's expressed 

disinterest in continuing to fund and operate the utility. [Tr. 

173, Wenz Additional Direct Testimony page 10, lines 6-10.] 

The utility's annual reports filed with the Commission show 

that the  utility incurred an operating loss  in each year 1988 

through 1995 and a cumulative l o s s  of over $2 million in operating 

income and $4 million in net income. Econ was not in a position to 

increase its maintenance expenses or to actively pursue a capital 

improvement program or finance capital additions. [Tr. 332, 

Seidman Rebuttal Testimony page 17, lines 3-16.] These are just 

the types of "troubles" that acquisition by a stable, adequately 
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funded utility can solve and the kind of acquisition that the 

Commission policy was meant to encourage. [Tr. 3 4 2 ,  Seidman 

Rebuttal Testimony page 27, lines 6-20,] 

In s tark contrast, Utilities, Inc. is not a developer, and its 

only business is to own and operate water and wastewater utilities. 

It has t h e  financial ability, and is willing, to commit funds to 

the operation of Wedgefield Utilities. Utilities, Inc. can attract 

capi ta l  at reasonable costs. [ T r .  170-171, Wenz Additional Direct 

Testimony page 7, lines 14-16; page 7, line 18 to page 8, line 1; 

page 8, lines 3-4.3 Utilities, Inc. has the necessary professional 

and experienced utility management. It operates 63 water and 

wastewater utilities in fifteen states, and it has an established 

management team and professional operators in Florida. [Tr. 171, 

Wenz Additional Direct Testimony page 8, line 13-18.] 

Utilities, Inc .  can benefit from economies of scale in its 

operation because: 1) it already has experienced management in 

place in Florida, so no additional management will be required; 2) 

a portion of the overall management expense of Utilities, Inc. can 

be allocated to the operated at Wedgefield Utilities; and 3) 

equipment and supply purchases for Wedgefield will benefit fromthe 

established vendor resources already being used for sister systems 

in Florida. [Tr. 171-172, Wenz Additional Direct Testimony page 8, 

line 20 to page 9, line 4 . 1  

Econ was a "troubled** utility. Mr. Larkin's testimony goes to 

great lengths, repeatedly, to allege the poor condition of the 

utility system and to allege high cost for "bringing it up to 
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standards".  Then he turns to t h e  PSC staff engineer's report which 

says, well it's not so bad, it needs some improvements, but there 

is no problem with the water, and the wastewater plant is fine. 

[Tr. 341, Seidman Rebuttal Testimony page 26, lines 4-18.] 

If the OPC witness admitted that the utility is "troubled, 

t h a t  would support the applicability of the Commission's policy of 

no negative acquisition adjustment for this purchase. [Tr. 341- 

3 4 2 ,  Seidman Rebuttal Testimony page 26 ,  line 21 to page 27, line 

4 . 1  
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188uE 3: A r e  there any extraordinary circumstances which warrant 
an acquisition adjustment to rate base, and i f  so, what 
are they? 

**+No. There are no extraordinary circumstances, and 
therm ahould be no acquisition adjustment. +++ 

With regard to whether extraordinary circumstances exist in 

this case, witness Seidman testified that: 

. . . I j u s t  don't see any. I don't see 
anything with regard to the plant condition, 
o r  anything about the sa le ,  the arrangements 
of the sale, that is different from anything 
else that you see in normal acquisitions in 
this state. 

The only thing that was brought up by Plr. 
Larkin that was extraordinary to him was the 
price differential, and it seems to me 
circular reasoning to determine whether the 
price differential is an extraordinary 
circumstance. The price differential is the 
incentive that the utility gets when it 
purchases. The Commission has looked at lots 
of cases and the price differential has varied 
all over the place, The price differential in 
this case falls somewhere in the middle to . 
lower cost of those that have been approved 
without a negative acquisition adjustment 
This in itself is not extraordinary. 
[Seidman, Tr. 361 lines 1-11.] 

A t  the hearing on March 16, one of the Commissioners raised 

the  question, if the purchasing utility were going to get the 

benefit of stepping into the shoes of the selling utility as far as 

rate base for transfer purposes is concerned, shouldn't the 

purchaser be held responsible f o r  Itmaintenance failuresI1 of the 

seller? [Tr, 214, line 15 to Tr. 215, line 1.1 

A t  the continuation of the hearing on March 26, Mr. Seidman 

provided a follow-up response. Whenever the  Commission grants a 

negative acquisition adjustment to rate base, everything has to be 

written off completely. 
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. . Even if they [the purchaser] are not 
responsible  and even if there are only some 
l i t t l e  parts of it t h a t  might have some impact 
it's permanent, it [is punitive], it's done. 
There's no incent ive  to m e  under that type of 
arrangement f o r  anybody to make a purchase. 

If you do not include a negative 
adjustment, the purchaser gets the incentive, 
but the door is still l e f t  open [in] t h e  rate 
case proceeding to review the condit ion of the 
p l a n t ,  to review what's happened, to review if 
there is capital having to be put out in 
future years because something caused that in 
the past .  You can look a t  it at that  time and 
you can make those  decisions a t  that t i m e ,  so 
you have the opportunity to review it. In 
addition, the  purchasing utility is protected 
because it w i l l  have the opportunity at t h a t  
time to address any of those concerns and give 
you its story  on it. Because not everything 
is going to be affected, even by past 
problems. You know there may be an adjustment 
appropriate in one particular account and not 
in another, instead of across the board and 
it's gone forever. . I've talked to [Mr. 
Wenz, Wedgefield's vice president] and he has 
no problem with that type of an approach. 
[Seidman, Tr. 369, line 13 to Tr. 3 7 0 ,  line 
10. ] 

Mr. Seidman testified that the  s i z e  of the used and useful  

adjustment in the l a s t  Econ rate case should not have an effect on 

whether to recognize a negative acquisition adjustment now, but 

today the plant probably would be found to be more used and useful  

than i n  the l a s t  rate case (which was in 1985). [Tr. 381, lines 

16-24.] [ O  used and useful, pee Tr. 382, line 18 to Tr. 3 8 3 ,  line 

11.1 

Commission Order No. PSC-96-1241-FOF-WS approved the transfer 

in this case. OPC seems to interpret the Order as suggesting that 

i f  used and useful adjustments may be made in the  future, that 

alone justifies n o t  granting a negative acquisition adjustment. 
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[Eg., see Ex. 13, page 5 of the order approving transfer. J In 

fact, the two regulatory concepts have separate and uniquely  

different purposes. They are considered at different times and 

under different circumstances. 

A negative acquisition adjustment is considered at the time of 

transfer and requires that extraordinary circumstances be found f o r  

taking the extreme s tep  of permanentlv reducing the  net original 

cost  as rate base. A used and useful adjustment is used in a rate 

case f o r  temorar ilv removing from r a t e  base certain assets which 

are not currently used and useful in providing utility service to 

the customers. The two regulatory concepts perform different 

functions at different times. [Tr. 343-344, Seidman Rebuttal 

Testimony page 28, line 22  to page 29, line 18.1 

In response to questions from PSC Staff, Mr. Seidman agreed 

that used and useful  adjustments reduce the rate base amount, and 

Wedgefield's rate base amount would be reduced if used and useful 

adjustments were applied. [Tr. 3 9 4 ,  lines 5-18. J Used and useful 

adjustments would be expected to be made in regard to Wedgefield's 

rate base, j u s t  as used and useful  adjustments were made to the 

Econ rate base. [Tr. 394 ,  line 19 to Tr. 395, line 2 .1  

Wedgefield's rate base amount in its next rate case would be 

whatever is used and useful of the net assets at the time of the 

rate case. The adjustments would be made similarly to the 

adjustments that  were made in the Econ rate case. B y  the time the 

next rate case comes up, the $ 2 , 8  million would be lower anyway due 

to accumulation of more depreciat ion and an addition of more CIAC 
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(assuming no o t h e r  assets are added) .  [Seidman, Tr. 395, lines 3 -  

18.1 

In the  negotiations to acquire the utility, the purchaser 

discussed t h e  used and useful condition of the utility. [Tr. 395, 

lines 19-25.] But the purchase price is negotiated and many 

fac tors  would be considered [Seidman, Tr. 396, lines 14-15.) 

The used and useful  factors are there f o r  ratemaking purposes, 

which come later. It is only to be considered when revenue 

requirements are being determined. [Tr. 396, lines 1-8.1 

Wedgefield has already spent  about $108,000 on improvements, 

including $29,000 to redo the master lift station: between $8,000 

and $9,000 on repainting the tanks and the major equipment at both 

the water and wastewater sites; $25,000 to replace both blowers at 

the wastewater plant; a net of about $8,000 ($38,000 less about 

$30,000 credits) to install mains in Block 40 (to correct work 

which the developer had someone do, but improperly); and $7,800 to 

replace the driveway at the wastewater plant. There was another 

$15,000 spent so far on the engineering application f o r  t h e  

wastewater treatment expansion, but that's for future work. [Tr. 

396, line 16 to Tr. 398, line 4 . 1  

Mr. Seidman described the growth potential as "mediumui: if 

they get 50 additions a year they would be doing well. [Tr. 398 

lines 5-13,] In February, 1995, at the time of the correspondence 

from Econ's president to Mr. Ispass, the utility had approximately 

700 customers. [Composite Ex. 8 ,  ltr. dtd 2/27/1995, Mr, Blake to 

Mr. Ispass, para. 2;  See also, Mr. Seidman's testimony, Tr. 4 0 4 ,  
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line 17 to Tr. 4 0 6 ,  l i n e  9 . 1  

S t a f f  requested that Mr. Seidman prepare a Late Filed Exhibit 

18, showing d comparison of the per customer operating costs. The 

e x h i b i t  was prepared and filed. OPC filed an ob jec t ion  and 

Wedgefield filed a response and motion. 

ruling has been entered on that matter. Therefore, the observation 

is merely made here that  Late Filed Exhibit  18 (showing that the 

per customer operating costs were lower under Wedgefield), 

confirmed the testimony of Mr. Wenz and Mr. Seidman that  they both 

expected the operating costs under the new owner to be lower than 

the operating costs under Econ. 

As of this writing, no 

Mr. Seidman confirmed t h a t  the transfer between Econ and 

Wedgefield was n o t  a non-taxable exchange, and Wedgefield's 

purchase of the Econ system was an arms-length transaction. [Tr. 

4 0 2 ,  l i n e  21 to Tr. 4 0 3 ,  l i n e  18.1 

Mr. Seidman was also asked, @'In your opinion was Wedgefield's 

purchase of the Econ system prudent?" A f t e r  first responding 

@ I Y e s @ t ,  Mr. Seidman acknowledged that he didn't know what Wedgefield 

considered in the decision to purchase the system, and he couldn't 

answer fox them. [Tr. 403, line 19 to Tr. 4 0 4 ,  line 3 . 1  Just 

because this is a regulated utility, there is no guarantee that the 

purchase will be a good investment. 

In contrast, the question was not asked of Mr. Seidman whether 

the purchase was prudent from the customers' perspective. However, 

that question was answered by the Customer Witness, M r .  Nathan, 

speaking on behalf of the customers: 
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Do the residents of Wedgefield want the sale 
reversed? No . A s  w e  said, we have 
confidence. They have demonstrated a 
willingness, the new company, to improve the 
area, you know, do the necessary improvements 
to it. . . . [Nathan, Tr. 7 5 ,  lines 7-11.] 

* * * 
We do not wish to stop the transfer of the 
utility to Wedgefield Utilities Incorporated, 
and [ w e ]  support their efforts to invest in 
improvements. [Nathan, Tt. 77, lines 6 - 8 4  

That question was also answered by the Commission in its 

approval of the transfer in Order No. PSC-96-1241-FOF-WS: 

Because Wedgefield will have the benefit 
of Utilities, Inc's extensive operating 
experience and financial resources, w e  believe 
that it has the technical and financial 
ability to assure continued senrice to 
customers of ECON. [96 FPSC 10:88] 

* * * 
Because of the foregoing, w e  find the transfer . . from Econ to Wedgefield is in the public - 
interest and it is approved. [96  FPSC 10:89] 

The only mention made in Mr. Larkin's prepared testimony 

regarding "extraordinary circumstances" was that he believed the 

purchase price was an extraordinary circumstance. [Tr. 343, 

Seidman Rebuttal Testimony page 28, lines 4-8 ,  commenting on Tr. 

266, Larkin Direct Testimony page 2,lines 12-14; s., Attachment 
rlArr, Comments on Prior Commission Orders. ] 

Mr. Larkin's testimony does not identify any "extraordinary 

circumstance" justifying a negative acquisition adjustment in this 

case. [Tr. 343-344, Seidman Rebuttal Testimony page 28, line 1 to 

page 29, line 2 2 4  

No evidence was presented to show extraordinary circumstances 
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was taken  warranting an acquisition adjustment for ratemaking 

purposes, and none should be made. [Tr. 349, Seidman Rebuttal 

Testimony page 3 4 ,  lines 2 - 5 . )  

Mr. Nathan stated t h a t  he felt a number of items i n f l a t e d  

Econ’s costs, [Tr. 81, lines 11-18.] That testimony refers to t h e  

operating costs of the seller and ignores the testimony of Mr. Wenz 

regarding reduced costs of the purchaser. Late Filed Exhibit 18 

a l s o  confirms the testimony of Mr. Wenz that  the customers benefit 

from lower costs (which include lower management fees) under the 

new owner 

ISSUE 4:  How should the Commission trmat the contingent portion of 
tho purchase price for rata base purposes? 

*++It has no effect on rate base.+** 

Based upon the  discussion of the purpose and effect of 

acquisition adjustments elsewhere in this Brief , there is no 

relationship between a contingent portion o f t h e  purchase price and 

It has no ,eZfsct .... . .an rate bass. an acquisition adjustment 

Furthermore, the addit ion to the  service area in the Reserve 
. . .  . .... . . . . 

(formerly known as The Commons) is neither speculative nor  =likely 

to occur. It is already under construction, and several customer 

witnesses expressed concern about what impact that construction 

might have on rates. The utility purchase agreement requires 

contingent payments to be made as soon as each new home is hooked 

up [Exhibit 11, Application Exhibit 8 ,  Purchase Agreement, page 61.  

Theref ore, concern about Iluncertaintyll or %peculationIv about 

whether payments will be made is unwarranted. [See a1 so, Seidman, 

Tr. 3 6 7 ,  line 12 to Tr. 368, line 1C.I 
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ISSUE 5 :  What is the  net book value for the watmr and wastewater 
systems? 

+*+As of the date of the traasfer, the net book values 
for the water and wastewater System3 are $1 ,462 ,487  and 
$1,382,904, respectively. +** 

The net book value of the assets is not i n  dispute. The  C I A C  

is properly accounted f o r ,  the depreciation is properly accounted 

for, and the net book value is $2,845,391. This agrees w i t h  the 

amounts in the Staff audit ($1,462,487 water plus  $1,382,904 

wastewater equals $2,845,391). Wedgefield agrees w i t h  the Staff 

audit and OPC takes  no exception to it. [Tr. 27, line 24 to Tr. 

2 7 5 ,  line 8 ;  Tr. 166-168, Wenz Direct Testimony page 3 ,  line 17 to 

page 5 ,  l i n e  I t  Ex. 10.1 

ISSUE 6: Should a negative acquisition adjustment be included in 
tha rata bas. determination, and i f  so, what is the 
appropriate amount? 

+++No. A negative acquisition adjustment is naither 
appropriate nos authorized in this case.+++ 

The Commission's policy is that tvabsent extraordinary 

circumstances, the purchase of a utility system at a premium or 

discount shall no t  affect r a t e  base." [Tr. 3 1 8 ,  Seidman Rebuttal 

Testimony page 3, lines 14-19. J The burden of proof rests with the 

party requesting an acquisition adjustment. [Tr. '345, Seidman 

Rebuttal Testimony page 30, lines 1-10,] 

The only proponent of an adjustment in this case is OPC. No 

evidence has been presented to show extraordinary circumstances 

warranting an acquisition adjustment. [Tr. 3 4 9 ,  Seidman Rebuttal 

Testimony page 34, lines 1-5,) OPC has shown only a general 

dissatisfaction with existing Commission policy. [Tr. 3 4 4 ,  Seidman 
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Rebuttal Testimony page 29, lines 18-22.] 

NO acquisition adjustment should be made to rate base. 

ISSUE 7: What is the rate base for the water and wastewater 
systems, for the purposes of this transfer? 

***The rate base amount should match the net book value 
of the required assets. Wedgefield accepts the results 
of the Staff Audit that the rate base for the purposes of 
this transfer is $1,462,487 and $1,382,904, for the  water 
and wastewater systems, respectivmly.+** 

utilities, Inc. agrees with the  Commission Staff audit finding 

that the rate base of the utility at t h e  time of transfer was 

$1,462,487 f o r  t h e  water system and $1,382,904 f o r  the wastewater 

system, f o r  a combined rate base of 2,845,391. [Tr. 166, Wenz 

Additional Direct Testimony page 3, lines 17-25; Commission Order 

No. PSC-96-1241-FOF-WS, page 4 . 1  

These amounts do not reflect any used and useful  o r  other 

ratemaking adjustments such as an allowance for working capital. 

[Tr. 167-168, Wenz Additional Direct Testimony page 4, lines 2-8, 

and page 4, line 21 to page 5, line 1.1  

The Staff audit was prepared by Ms. Kathy Welch, a CPA and 

audit supervisor who has been an employee of the Commission for 19 

years. 

audits of Econ. 

She participated extensively in all four of the Commission 

Based on the a u d i t s  and on her knowledge of the 

system and its records, she concluded that, for purposes of the 

transfer, water r a t e  base is $1,462,487.37 and wastewater rate base 

is $1,382,904.13, and t h e s e  amounts are supported by invoices. 

(Welch, Tx. 147, lines 8-19.] 

Mr. Larkin asserted that the rate base should be set at the 
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t'value" of the assets which he implies is represented by purchase 

price. Mr. Larkin further asserted that the seller argued that the  

value of the assets was the selling price when it attempted to 

reduce its property taxes. [Tr. 252-254,  Larkin  Direct Testimony 

page 6, line 19 t o  page 8 ,  l i n e  17.1 Both of these arguments are 

i r r e l e v a n t  to the Commission for setting rate base. Under the 

ratemaking authority granted this Commission in Section 367.081, 

Fla. Stat., it must set rates based on cost, specifically, the  

original cost  of the utility property when first dedicated to 

public service. T h i s  has been the law since 1971. The Commission 

recognized this interpretation of the law in its investigation 

Order No. 25729 .  [Tr. 323, line 7 to Tr. 326, line 17.1 

ISSUE 8: Who bears the burden of proving whethlrr an acquisition 
adjustment should be included in t h e  rata base? 

*++Commission Ordar Nos. 23376 i s s u e d  8/21/90 and 25729 
insued 2/17/92, requirm that  the  proponent of aa 
acquisition adjustment, either negativm ot positive, 
baars tha burdaa of proof. OPC, tha only proponent of an 
acquisition adjustment in this case bear8 the burden o f  
proof, Thm disaent in Order No. P8C-96-1241-FOP-WS 
agrees,++* 

Rule 25-30m037(2)(m), F . A - C . #  Application f o r  Authority to 

Transfer, sets forth what a utility must f i l e  with the Commission 

when it seeks authority for a utility transfer. The rule requires 

that an application for transfer must include: 

(m) a statement s e t t i n g  out the reasons for 
the inclusion of an acquisition adjustment, if 
one is reuuested: . . a [Emphasis added.] 

Therefore, If, and onlv if, a utility is seeking an 

a c q u i s i t i o n  adjustment, fi must justify the adjustment. The rule 
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does not require the utility applicant to allege or prove why an  

acquisition adjustment requested bv someone else should n o t  be 

granted by the Commission. There is no rule ,  statute or order 

placing t h e  burden of proof on anyone other than the proponent of 

the acquisition adjustment. 

Therefore, the Office of Public Counsel, which is t h e  only 

entity requesting an acquisition adjustment in this case, bears t h e  

exclusive burden of proof to show why a negative acquisition 

adjustment should be granted. To do otherwise would require the 

- non-requesting party to prove a peaativq of something f o r  which 

they are not a proponent and have no t  requested in the first place. 

A t  the hearing, one hundred prior orders of the Public Service 

Commission were given official recognition. Exhibit 6 is a l ist  of 

the orders submitted by Commission Staff. [Tx. 110, lines 13-15.] 

Exhibit 7 is the list of orders submitted by Wedgefield Utilities. 

[Tr. 116, lines 5-10. See a l s o ,  Tr. 125, line 1 to Tr. 126, line 

7.1 The orders are part of the record in this case. [Section 

120.57(1) (f), Fla. Stat.] 

Although the motion to file supplemental direct testimony of 

Mr. Seidman discussing the facts of the cases was denied [Tr. 130, 

line 113, it was stated several times that the material therein 

could be used in the brief: 

I agree that  . the orders are in the 
record now pursuant to the request for 
of f i c ia l  notice. They can be used in the  
briefing. That was also mentioned in the  
Order [denying the motion to f i l e  supplemental 
testimony]. [Statement by Staff Counsel. Tr. 
127, l i n e s  8-11 . ]  
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* t * 
, . . in reading the testimony it seems 

to me the same arguments can be made in the 
brief. That's where you make these arguments. 
[Statement by Commissioner, Tr. 129, lines 6- 
9.1 

Accordingly, Attachment "A" to this Brief is a condensed 

version of points made in the requested supplemental testimony, 

accompanied by a motion to f i l e  post-hearing pages in excess of the 

number provided by Rule 25-22.056(1)(d), F.A.C.  

The Commission's policy is clear t h a t  the burden of proof 

rests solely w i t h  the  party requesting an acquisition adjustment, 

whether positive or negative, and that  party must show t h a t  

extraordinary circumstances exist. [Tr. 345, Seidman Rebuttal 

Testimony page 30, lines 6-10.] 

ISSUE 9 :  Must extraordinary circumstances be showa fa order t o  
warrant rata base inclusion of an acqufoitiorr adjustment? 

+++Yms, T h e  Commission must comply w i t h  its own Order 
N08m 23376  (8/21/90) and 25729 (2/17/92),  which confirmed 
the requirements for acquisition adjustments. Generic 
proceedings confirmed prior case-by-case development of 
the requirement that extraordinary circumstances must be 
showa beform an acquisition adjustment is warranted, The 
dissmnt agreas in Order No, P8C-96-1241-FOF-W8.+++ 

The current Commission policy regarding acquisition 

adjustments, which has been in effect at least since 1983, is that 

"absent extraordinary circumstances, the purchase of a utility 

system at a premium or a discount, shall n o t  affect rate base? 

[Tr. 318, Seidman Rebuttal Testimony page 3, lines 14-23.] 

The Commission's policy is clear that there w i l l  be no 

acquisition adjustment f o r  ratemaking purposes, absent 
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extraordinary circumstances. [Tr. 345, Seidman Rebuttal Testimony 

page 30, lines 4 - 6 ;  S e e  also, Attachment "A" ,  Comments on Prior 

Commission 0rders.J 

All the arguments set forth by Mr. Larkin have been made 

before and have been rejected by this Commission in generic 

proceedings. [Seidman, Tr. 353, lines 9-12. Se e a l s o ,  Order No. 

23376 issued 8/21/90 and Order No. 25729 issued 2/17/92.] 

In this case, there was nothing extraordinary about Econ 

Utility or the circumstances leading up to its purchase: t h e  

utility and the circumstances surrounding the purchase were pretty  

much like those of the other utility systems which Utilities, Inc .  

has purchased i n  Florida. [Tr. 1 7 4 ,  Wenz Additional Direct 

Testimony page 11, lines 17-21.] OPC is j u s t  re-arguing the OPC 

position rejected by the Commission i n  Order No. 2 5 7 2 9 .  [Tr. 339, 

Seidman Rebuttal Testimony page 24, lines 7-9.1 

Contrary t o  the testimony of Mx. Larkin,  the  utility will not 

be allowed to recover a return on assets which do not exist. 

Clearly,  the assets & e x i s t .  They didn't disappear when ownership 

changed. [Tr. 3 3 9 ,  Seidman Rebuttal Testimony page 24, lines 11- 

16.1 [See also ,  Tr. 263, Lark in  Direct Testimony page 17, lines 

13-17.] 

A negative acquisition adjustment is an across the board 

write-down, without the benefit of exploring the condition and 

functions of p lant ,  item by i t e m ,  the underlying circumstances, and 

without the ability for reversal if any circumstance is corrected. 

[Tr. 3 4 4 ,  Seidman Rebuttal Testimony page 2 9 ,  lines 13-18.] 
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Mr. Larkin’s testimony does not make a case f o r  extraordinary 

circumstances. He has o n l y  shown general dissatisfaction with 

Commission policy. [Tr. 344, Seidman Rebuttal Testimony page 29, 

lines 18-22, commenting on Tr. 266, Larkin Direct Testimony page 

20, lines 1-20.] 

For ratemaking purposes, the proper way to address any 

inadequate plant condition, if one ex is ts ,  is in rate case 

adjustments f o r  prudency and used and useful .  [ T r .  344, Seidman 

Rebuttal Testimony page 29, lines 6 - 8 0 ]  

111. CONCLUSION - 
Rate base fo r  purposes of the transfer is $1,462,487 f o r  water 

and $1,382,904 f o r  wastewater. 

The burden of proof is always on the proponent of an 

acquisition adjustment (whether positive or negative) to show why 

one should be granted. 

Extraordinary circumstances must be shown to warrant an 

acquisition adjustment, and none were shown to exist in this case. 

Therefore, established Commission policy requires that no 

acquisition adjustment be included in t h e  rate base calculation. 
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ATTACHMENT "A" 

Comments on Prior Commission Orders - 
Brief of Wedaefield Utilities, Inc. 

A s  requested by Wedgefield Utilities at t h e  hearing on March 

19, 1998, the Commission took o f f i c i a l  n o t i c e  of 100 p r i o r  

decisions of the Commission involving acquisition adjustments. 

Each of the first 99 orders from January, 2 9 8 8  through December, 

1997, were identified as Case N o .  1 through Case N o .  99 a t  the t o p  

r i g h t  corner on the first page thereof. These 99 orders were 

reviewed for applicability, and they make up the statistics f o r  the  

various categories of orders discussed below. One subsequent order 

from 1982 (prior to the  10-year period) was found and added to the 

list as Case No. 0, and it will be discussed separately. 

These 100 Commission orders are evidence and are part of the 

record. [Section 120.57(1) (f), F l a .  Stat.: Tr. 114, lines 9-20. J 

A list of all 100 orders is contained in Exhibit 7. [Tr, 116, 

lines 5-10.] 

The orders which discussed the  reasons f o r  deciding a case on 

acquisition adjustments are set forth below under t h e s e  headings. 
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The review was limited to the ten year period beginning 

January, 1988, through December, 1997, because current Commission 

policy was established in generic proceedings by two  orders, p a  

Order No. 23376, issued 8/21/90 and Final  Order No. 25729, issued 

2/17/92. The two year period 1988-1989 leading up to the first 

formal, generic statement of Commission policy in 1990 was included 

as an indication of how policy was being established on a case-by- 

case basis. The rest of the orders indicate how the Commission 

addressed the  acquisition adjustment i s sue  after it had formally 

established its policy on a generic basis. 

Despite this long history of the burden of proof always being 

on the proponent of an acquisition adjustment,  Issue No. 8 in t h e  

Prehearing Order No. PSC-97-0952-PHO-WS raised the question of "who 

has the  burden of proof*' on acquisition adjustments. Based on a 

survey of all of the water and wastewater orders the Commission 

issued from 1988 through 1997, and a review of t h e  Commission's 

decisions in those orders that  address acquisition adjustments, the  

proponent,  and onlv the proponent, of an acquisition adjustment, 

whether positive or negative, bears the burden of proof. In this 

case, that  is OPC and only OPC. 

Issue No. 8 reads, Who bears the burden of proving whether an 

acquisition adjustment should be included in the rate base?" 

The Staff position was stated in the Order: 

Rate base inclusion of an acquisition 
adjustment changes rate base and will 
ultimately affect the utility's rates. While 
the burden of going forward with the evidence 
as to the issue of rate base inclusion of an 
acquisition adjustment may shift in any 
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particular case, the ultimate burden of Dr oof 
remains on t h e  amlicant utility. [Emphasis 
added. J 

Staff has taken a position on burden of proof ,  without support 

of its own testimony and after all testimony deadlines had passed, 

that is con t ra ry  to established Commission Dolicv. 

wedgefield petitioned this Commission to approve t he  transfer 

of the water and wastewater certificates of Econ Utilities 

corporation to Wedgefield. The Commission approved the  transfer 

and, in a proposed agency ac t ion  (PAA), established the rate base 

at the time of transfer as the net original cost of the  plant of 

t h e  selling utility. No acquisition adjustment was requested, and 

in accordance with Commission policy, in the absence of 

extraordinary circumstances, none was included in rate base. In 

o t h e r  words, the Commission ruled that rate base was not affected 

by the transfer. 

The Office of Public Counsel (OPC) protested the PAA, 

specifically with regard to the lack of an acquisition adjustment. 

In presenting its case, Wedgef ield directed its testimony to 

s ta t ing  Commission policy, establishing that Wedgefield, acting 

within that policy, had not requested an acquisition adjustment, 

and to rebutting OPC's testimony regarding extraordinary 

circumstances and other claims. 

In other words, Wedgef ield relied upon prior Commission policy 

that, because it had not requested an adjustment, the burden was on 

the proponent of the requested acquisition adjustment, OPC, to 

prove why one should be included. The Staff position, expressed in 
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response to Issue No. 8 ,  contravenes Commission p o l i c y  and seeks to 

place the burden on the utility to prove a negative - that 

extraordinary circumstances do not exist, and why it is not 

appropriate to adjust rate base to something other  than original 

cost  

Wedgefield had no reason to believe that it carried any burden 

of proving why a negative acquisition adjustment should n o t  be 

included in rate base. In fac t ,  one Commissioner dissented from 

the majority decision in the PAA regarding the a c q u i s i t i o n  

adjustment but expressed his disagreement with current Commission 

policy on negative acquisition adjustments and burden of proof. 

The dissent's reaffirmation of current Commission policy also 

reaffirmed Wedgefield's understanding of that policy. 

The dissent specifically stated: 

Under the c u r r e n t  Commission w l i c v ,  the - 

Commission does not Place the burhen of DI oof 
on t h e  utility to identify extraordinary 
circumstances. The only 'burden' is on the 
utility to identify such circumstances if they 
want the  acquisition adjustment recognized. 
[Emphasis added.] 

Wedgefield subsequently requested a full Commission hearing 

because it appeared that the case might be construed to involve a 

change in regulatory policy. However, the Commission denied that 

request. The clear indication to Wedgefield was that "policy 

change", including burden of proof,  was not an issue. But the 

Staff's position, raised in t h e  prehearing order process, to shift 

the burden to the utility to prove why no adjustment to rate base 

is appropriate, would result in a significant change in policy. 
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Wedgefield strongly disagrees with the Staff's position, but 

since that position is not supported by Staff tes t imony,  Wedgefield 

has no opportunity to cross-examine Staff or otherwise rebut it. 

Therefore, Wedgefield filed a motion to f i l e  supplemental t e s t i m o n y  

to address this matter, but the Prehearing Officer denied that 

motion. The Commission panel denied Wedgefield's motion f o r  

reconsideration. 

The Staff's position does not make s e n s e .  The premise f o r  

that position is t h a t  "Rate base inclusion of an acquisition 

adjustment changes rate base and will ultimately affect the  

utility's rates." (Emphasis added). But since Wedgefield did not 

request t h e  inclusion of an acquisition adjustment, it has done 

nothina t h a t  w i l l  result in a chanae to rate base or rates. 

Furthermore, what is a utility SUDDOSed t 0 19r ove? Is the  

burden on the utility to prove why it is not changing rate base and 

rates? Or is t h e  burden on t h e  utility to prove why 

it is following established Commission policy? Again, how? What 

are the standards of proof? What is the procedure to be followed 

if an applicant is to be required to prove a negative? There are 

no such Commission standards or procedures established for 

Wedgefield, or any other utility, to follow in a circumstance like 

this. 

If so, how? 

The bes t  way to understand t h e  Commission's policy on burden 

of proof is to review the orders of the Commission in previous 

cases which addressed acquisition adjustments. Is there some 

guidance as to what, if anything, the Commission has previously 
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required of a utility as proof that extraordinary circumstances & 

- n o t  exist and that no adjustment is appropriate? By comparing 

wedgefield's situation with those circumstances, it is evident t h a t  

there is no authority in prior cases fo r  this change of policy. 

Acquisition adjustments are not a new issue for the 

Commission. It cannot now just take a c t i o n  in a vacuum in the 

Wedgefield case, as if the  subject  had never been considered 

before. If Wedgefield had the burden to prove something, it should 

have t h e  right and the  ability look at statutes, rules or orders 

f o r  guidance. With the exception of Rule 25-30.037(2)(m), F . A . C . ,  

Application f o r  Authority to Transfer, the only of f i c ia l  position 

taken by the Commission on t h i s  subject is in its orders. 

During the ten-year period for which Commission orders were 

reviewed there  were 99 orders, including the  PAA in this case, 

which addressed acquisition adjustments. Of those, 31 specifically 

addressed negative acquisition adjustments, 33 specifically 

addressed positive acquisition adjustments, and 35 others appear 

from the discussion to address positive acquisition adjustments, 

but t h a t  fact was not s p e c i f i c a l l y  s t a t e d  in the orders. 

A. NEGATIVE ACOUISITION A D J U S m T S  { N u )  

Of the 31 orders which addressed neqat ive acquisition 

adjustments, onlv three or ders included an adjustment in rate base. 

Of the remaining 28 orders in which a negative acquisition 

adjustment was p& included in rate base, twelve of them relied 

so le ly  on a statement of the Commission's acquisition adjustment 

policy as the reason fo r  not including an acquisition adjustment in 
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rate base. The policy statement in each of those orders was the 

same as or similar to the language in other  orders addressing 

either positive Or negative acquisition adjustments. For example, 

Order NO. 19163 (identified as Case No. 3 )  reads: 

In the absence of extraordinary circumstances, 
Commission Dolicv is that the purchase of a 
utility at a premium or discount shall not 
effect the  rate base calculation . The 
circumstances i n  this transfer are not unusual 
or extraordinary; therefore, no positive 
acquisition adjustment is included in rate 
base. Further, the  ADD^ icants did not recruest 
that an acquisition adjustment be included in 
rate base. [Emphasis added.] 

The remaining - 16 orders which did not include a neaat ive  

acquisition adjustment in rate base did contain some additional 

discussion (either in the majority opinion or the dissent) that 

gave some insight into the Commission or Commissioner's reasoning 

f o r  their decisions in those cases. S e e  EX. 7 ,  Case N o s .  -16, 19, 

43, 4 7 ,  5 0 ,  5 3 ,  55, 5 9 ,  63, 65, 7 6 ,  77, 7 8 ,  8 3 ,  89 and 91. 

B. ORDERS EXPLAI NING WHY NO NAA 

The following paragraphs summarize each of the 16 orders 

discussing why a negative acquisition adjustment was not included, 

and then relate those comments to Wedgefield's situation. This 

w i l l  determine if the orders provide guidance in this case 

regarding what is necessary to prove t o  show that rate base not be 

altered by a negative acquisition adjustment. Each order is 

identified by its case number (from N o .  1 to No. 9 9 ) .  

Case No. 16 was a trans fer  case between Utility Systems, Inc. 

and Sunshine Utilities. The purchase price was less than rate 
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base,  but the Commission d i d  not include a negative acquisition 

adjustment in rate base. The Commission indicated that  in other 

orders related to a negative acquisition adjustment, it had 

considered whether t h e  system was in such poor condition t h a t  it 

needed replacing and whether the purchase was prudent in light of 

such factors as jurisdictional status, growth potential and per- 

customer operating costs.  

There was nothing i n  the order suggesting that it was the 

utility's burden to prove whether or not these conditions existed 

or whether they were or were not extraordinary circumstances. 

Nevertheless, in Wedgefield's case, the system does not 

require replacing, the jurisdictional status is known, there is 

growth potential, and the company has indicated that the system 

will benefit from certain economies under new ownership. The 

Wedgefield transfer meets the conditions considered in the Utility 

Systems, Inc. order. Therefore, there is no basis in these factors 

f o r  including a negative acquisition adjustment in Wedgefield's 

rate base or f o r  a change in the burden of proof. 

Case No. 19 was a rate case for the Marion County division of 

Southern States Utilities. In a previous docket for transfer of 

this utility, the Commission had decided not to include a negative 

acquisition adjustment. A t  issue in this case was whether to 

reverse that ruling based on the testimony in the current record. 

The OPC witness testified that the Commission should change 

its policy and shift to the utility the burden of proving that  an 

adjustment not be included, and why, without an adjustment, 

- 8 -  Brief I Attachment *'An 



customers would pay a return on the previous owner's rate base p l u s  

a return on S s V s  improvements. 

The SSU witness testified that a negative adjustment should 

not be included because the customers would benefit by SSU's 

ability to attract capital a t  a lower cost and by economies of 

scale and managerial and operational expertise, He also testified 

that the revenue requirement associated with the net original cost 

of the system would be no more than under the previous ownership. 

The Commission noted that  any improvements that had to be made 

were in the public interest and that there was no new evidence 

presented on which to alter its previous decision. The arguments 

made OPC in the SSU-Marion County case, and rejected by the 

Commission, are the same arguments made now by OPC in the 

Wedgefield case. OPC's arguments are the same, its conclusions are 

still incorrect, and t h e  benefits discussed i n  that order also 

accrue to Wedgefield's customers. 

The response to OPC's arguments and a discussion of the  

benefits to Wedgefield's customers was included in testimony by 

Wedgefield's witnesses, Mr. Seidman and Mr. Wenz. The SSU-Marion 

County case supports Wedgefield's position that the Commission 

policy is, absent extraordinary circumstances, not to include a 

negative acquisition adjustment in r a t e  base and that  the burden of 

proof is on the proponent of an adjustment. 

Case No. 4 3  involved a transfer from Grand Terrace to SSU. 

The purchase price was approximately 40% of r ate bas e, OPC argued 

that no incentive to purchase the system was necessary because the 
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utility was not having any problems. But the Commission responded 

that its policy on acquisition adjustments did not remire the 

se l ler  t o  Drove h a r d s h h .  OPC also argued t h a t  the sel ler  would 

show the  below-cost sale as a loss on its tax  r e t u r n .  The 

Commission ruled the t a x  treatment o f  the  seller was irrelevant. 

In addition, OPC argued t h a t  r a t e  base should equal the o r i g i n a l  

cost at the t i m e  the assets were dedicated to public service. The 

commission agreed w i t h  the  principle of rate base equal to original 

cost, but not with OPC's interpretation of when the assets were 

dedicated to public service. In accordance with Commission policy, 

a negative acquisition adjustment was not included in r a t e  base. 

The Grand Terrace case provides some guidance f o r  the 

Wedgefield case with regard to the OPC's and the Commission's 

agreement that rate base recognize the original cost of assets at 

the t i m e  they are dedicated to public service. This is consistent 

w i t h  the Commission's ruling in Order No. 25729 (issued some 16 

months following the order in t h e  Grand Terrace case) concluding 

i ts  investigation and confirming its acquisition adjustment policy. 

Wedgefield and the PSC Staff have presented testimony 

establishing net original cost as r a t e  base. The Grand Terrace 

case also provides guidance as to what Wedgefield does not have to 

prove - hardship on the part of the seller. The Grand Terrace case 

supports Wedgefield's position that the Commission policy is, 

absent extraordinary circumstances, not to include a negative 

acquisition adjustment in rate base and t h a t  the burden of proof is 

on the proponent of an adjustment. 
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Case No. 4 7  was a transfer  from Springside, InC. to Springside 

at Manatee. The purchase price was at 12% of rate base. In 

accordance with its policy, the Commission did not include a 

negative acquisition adjustment in rate base. The Commission 

stated that, although a large negative acquisition adjustment 

resulted, the circumstances did not appear t o  be extraordinary. 

The Springside case provides guidance in that  OPC has alleged 

that a l a m e  differential between o urchase mice and rate base is 

an extraordinary circumstance. The Springside order does not find 

a purchase at 12% of rate base to be extraordinary. The Wedgefield 

differential is not nearly as great as in Springside. Consistent 

with the Springside order, the Wedgef i e l d  price/rate base 

differential is not extraordinary. The Commission decision in the 

Springside Manatee case supports Wedgefield's position that the 

Commission policy is, absent extraordinary circumstances, n o t  to 

include a negative acquisition adjustment in rate base. There is 

nothing in this case suggesting there was any burden on the utility 

to prove why a negative acquisition adjustment should not be 

included. 

Case No. 50 was a transfer from Pine Harbour to Pine Harbour 

Water Utilities at a price less than rate base. In accordance with 

its policy, the Commission did not include a negative acquisition 

adjustment. No additional explanation was given. One Commissioner 

dissented, asserting t h a t  there was no evidence to support the 

Commission's decision and that  the utility should bear the burden 

of proving why an adjustment should not be included. He also 
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stated t h a t  a negative acquisition adjustment may not be proper i n  

all cases, but the dissenting opinion provided no indications of 

what situations may be proper. 

This case does not provide any guidance to Wedgefield beyond 

the oft-stated Commission generic policy, nor is there anything in 

this case suggesting there was any burden on the utility to prove 

why a negative acquisition adjustment should not be included. 

Case No. 53 was a Staff Assisted Rate Case (SARC)  f o r  The 

Woods, a division of Homosassa Utilities. In that case, due to a 

lack of original cost  documentation, the original cost was 

determined by a Staf f-prepared original cost study. The capital 

structure was composed solely of negative retained earnings. To 

balance the books, the Commission increased common equity to equal 

rate base "to reflect the unrecognized negative acquisition 

adjustment resulting from the purchase of this utility at a 

discount. 

One Commissioner dissented, stating that because the case 

involved an initial determination of rate base, the purchase price 

was superior to an engineering estimate. He also stated that the 

Commission's acquisition adjustment policy was incentive-based, and 

t h a t  since the original cost study was performed after the 

purchase, there is no evidence that an incentive was needed in the 

acquisition. 

The Homosassa Utilities case provides guidance through both 

the majority opinion and the dissent. The determination of rate 

base in the Wedgefield transfer is not an initial determination. 
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Rate base has been determined by the Commission in an earl ier  

docket. Econ Utilities was purchased by Wedgefield with full 

knowledge of the CO~iSSiOn'S acquisition adjustment policy, and 

Wedgefield took  that policy i n t o  consideration, as an incentive, in 

making the purchase. 

The stated concerns of the dissent in the Homosassa case are 

not applicable to the Wedgefield application. The Homosassa case 

is supportive of Wedgefield's position that a negative acquisition 

adjustment not be included in rate base. A l s o ,  there is nothing in 

that case suggesting there was any burden on the utility to prove 

why a negative acquisition adjustment should not be included. 

Case No. 55 was a transfer from Hideaway Services to FIMC 

Hideaway resulting from a foreclosure. The purchase price was less 

than rate base. In accordance with PSC policy, a negative 

acquisition adjustment was not included in rate base. No f u r t h e r  

explanation was g i v e n .  

One Commissioner dissented, s t a t i n g  that there was no 

indication an i n c e n t i v e  ( L e . ?  no negative acquisition adjustment 

included i n  rate base) was needed or that the buyer was even aware 

of the  Commission's policy on acquisition adjustments. Wedgefield 

was aware of Commission policy, which was a major consideration in 

Wedgefield's purchase. 

The dissent in the FIMC Hideaway case a l s o  noted that t h e  

previous owner had failed to maintain the system, that the new 

owner would have to spend considerable amounts to brincr the system 

into compliance and the  customer would "pay twice." 
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In that case, the Commission specifically noted that, even 

though the previous owner had failed to maintain the system 

properly and the new owner had to make considerable expenditures to 

bring the system into compliance, these events d i d  not appear to be 

extraordinary. 

Similar allegations have been made by OPC in the Wedgefield 

c a s e .  The rebuttal testimony by Mr. Seidman responded to those 

allegations, and the allegations are neither correct nor  

applicable. Nevertheless, relying on the FIMC Hideaway decision, 

even if such allegations relating to maintenance were c o r r e c t  in 

the Wedgef ield case, they do not constitute extraordinary 

circumstances and are not a basis to include a negative acquisition 

adjustment in rate base.  

Contrary  to the dissent's statement, the customers would not 

have t o  "pay twice". A s  long a s  accounting and ratemaking 

treatment is consistent, regardless of ownership, the customers pay 

o n l y  f o r  t h e  legitimate cost of assets and expenses incurred and 

actually paid  in their b e h a l f .  By not including a negative 

acquisition adjustment in rate base, neither the rate base  nor the 

rates to customers are affected by the  transfer. 

Customers will not pay f o r  anything under the new ownership 

that they would n o t  have been required to pay for under prior 

ownership. The transfer is customer-neutral, except for the 

forthcoming benefits to the customers summarized in testimony by 

Mr . Wenz 
The FIMC Hideaway case is supportive of Wedgefield's position 

- 14 - Brief I Attachment '*A'' 



that the Commission policy is, absent extraordinary circumstances, 

not to include a negative acquisition adjustment in rate base and 

that the burden of proof is on the proponent of an adjustment. 

Case No. 59 was a transfer of assets from San Pablo to 

Jacksonville Suburban (Jax) Jax had requested that a negative 

acquisition adjustment not be included in rate base. The 

Commission agreed, n o t i n g  that Jax had made improvements in the 

system and in its management. .Wedgefield also has made 

improvements to the system it purchased and in the management of 

that system. 

The Jacksonville Suburban case is supportive of Wedgefield's 

position that a negative acquisition adjustment not be included in 

rate base. Additionally, there is nothing in this case suggesting 

there was any burden on the utility to prove why a negative 

acquisition adjustment should not be included. 

Case No. 6 3  was a transfer  of assets from Countryside to 

Pennbrooke Utilities. The s a l e  was a result of a bankruptcy and 

foreclosure. In accordance w i t h  its policy, the PSC did not 

include a negative acquisition in rate base. One Commissioner 

dissented, but gave no reasons in h i s  dissent that would provide 

guidance. There is nothing in the case which provides any 

guidance, other than generic policy. Additionally, there is 

nothing in t h a t  case suggesting there was any burden on the utility 

t o  prove why a negative acquisition adjustment should not be 

included. 

Case No. 6 5  was the SSU/Deltona rate case, concluded in 1993. 
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In its post-hearing brief ,  OPC had argued t h a t  a negat ive  

a c q u i s i t i o n  adjustment be included in rate base. However, it did 

not specify the adjustments nor did it sponsor o r  solicit any 

evidence a t  hearing supporting its position. The SSU/Deltona case 

supports Wedgefield's position that the Commission policy is ,  

absent extraordinary circumstances, not to include a negat ive  

acquisition adjustment in rate base and that t h e  burden of proof is 

on the proponent of an adjustment. 

Case No. 7 6  was a case e s t a b l i s h i n g  rate base in the transfer 

from Lake P l a c i d  to Lake Placid Utilities, I n c .  T h a t  system was 

purchased out  of bankruptcy by a subsidiary of Utilities, Inc.  at 

a price less than rate base. In accordance with Cornmission policy, 

rate base did not include a negative acquisition adjustment. One 

Commissioner dissented, but gave no guidance. 

That case supports Wedgefield's position that  t h e  Commission 

policy is, absent extraordinary circumstances, not to include a 

negative acquisition adjustment in rate base, There is nothing in 

this case suggesting there was any burden on t h e  utility to prove 

why a negative acquisition adjustment should not be included. 

Case No. 77 was the t r a n s f e r  of Lakeside G o l f  to SSU a t  a 

price of approximately 4 0 %  of rate base. In accordance w i t h  its 

policy, the PSC did not include a negative acquisition in rate 

base 

The Commission noted there were no major service problems, no 

extraordinary circumstances, and that SSW uniform rates would be 

lower than the stand-alone rates would have been under the  p r i o r  
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owner, had the  p r i o r  owner been charging f o r  service. SSU, i n  

support of its position that a negative acquisition adjustment was 

inappropriate, stated that, as a starting point in its purchase 

negotiations with the seller, it had calculated rate base as if 

used and useful  adjustments had been made. It argued that to 

reduce rate base by a negative acquisition and then apply used and 

useful  adjustments in the future would be double counting. In the 

Wedgefield PAA, the  Commission did mention that it considered t h e  

likely impact of used and useful adjustments. 

There is no indication in the SSU order that SSU's argument 

was a f a c t o r  in the Commission's decision. Although no estimate of 

used and useful adjustments has been made f o r  Wedgefield, SSU was 

correct that to include both a negative acquisition adjustment and 

used and use fu l  adjustments on the same plant is double counting. 

There need not be any correlation between used and' use fu l  

r a t e  base and purchase price. The Commission, in an earlier order 

(see Case No. 4 7 )  indicated that price/rate base differential is 

not an extraordinary circumstance. Although estimated used and 

useful may be a f a c t o r  considered by a potential purchaser in its 

negotiations, used and useful  adjustments are never a f a c t o r  in 

calculating rate base fo r  purposes of a transfer. They will be a 

f ac to r  in any rate case, but the calculation of used and use fu l  is 

n o t  dependent on who owns the system. 

The SSU/Lakeside Golf case supports Wedgefield's position t h a t  

the Commission policy is, absent extraordinary circumstances, not 

t o  include a negative acquisition adjustment in rate base. There 
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is nothing in this case suggesting there was any burden on the 

utility to prove why a negative acquisition adjustment should not 

be included. 

Case No. 78 involved a transfer of assets from Lake Utilities, 

LTD to SSU. 77. 

As a starting point in i ts  negotiations, SSU had calculated rate 

base as if used and useful  adjustments had been made and argued 

that to reduce rate base by a negative acquisition adjustment and 

then apply used and useful  adjustments in the future would be 

double counting. 

That case is similar to Lakeside Golf i n  Case NO. 

In accordance with its policy, and without further 

explanation, the Commission did not include a negative acquisition 

adjustment in rate base. One Commissioner dissented, without 

opinion. There is nothing in this SSU/Lake Utilities, LTD case 

suggesting there was any burden on the utility to prove why a 

negative acquisition adjustment should not be included. The case 

provides no o t h e r  guidance, other than generic policy. 

Case No. 83 involved a transfer of assets from Tamiami Village 

U t i l i t y  to Tamiami Village Water. The purchase price was 

approximately 41% of rate base. In accordance with its p o l i c y ,  the 

Commission did not include a negative acquisition adjustment in 

r a t e  base. The order provided no other basis fo r  the decision. 

One Commissioner dissented on the basis that the Commission 

policy was supposed to be an incentive, but this buyer was unaware 

of the policy and misunderstood the purpose of an acquisition 

adjustment. Wedgefield was aware of the policy, and it was a major 
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f a c t o r  in its considerations. 

The o n l y  guidance from this case is that Wedgefield showed 

t h a t  commission policy was a f a c t o r  in its purchase. It has  done 

that in its testimony. There is nothing in t h i s  case suggesting 

there was any burden on the utility to prove why a negative 

acquisition adjustment should not be included. 

Case No. 8 9  was a full rate case f o r  S S W s  PSC regulated 

systems. In that case, OPC revisited the issue of acquisition 

adjustment specifically with regard to the purchase of the Lehigh  

and Deltona systems and with regard to policy in general. It was 

pointed out by the Commission that both purchases were stock 

transfers ,  and acquisition adjustments were not applicable. 

Nevertheless, the Commission discussed the  Lehigh and Deltona 

purchases and noted that even a showing that Lehigh was purchased 

at 45% of book value did not demonstrate that extraordinary 

circumstances exist. 

The Commission went on to reaf f im its generic acquisition 

adjustment policy. The Commission also reiterated its observa t ion  

that not including a negative acquisition adjustment does no harm 

to customers, because, generally, rate base and rates do not change 

and customers often receive a better quality of sek ice .  

This case is supportive of Wedgefield's position that the 

Commission policy is, absent extraordinary circumstances, not to 

include a negative acquisition adjustment in rate base. The 
guidance t h i s  case provides is that the PSC's policy is still 

i n t a c t  and that the differential between rate base and purchase 
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price does not demonstrate that extraordinary circumstances e x i s t .  

One Commissioner dissented, restating his b a s i c  position but also 

seeking to distinguished the SSU case because of the  issue of 

uniform rates and the allegation t h a t  uniform rates result in a 

cross subsidy of the effect of no negative acquisition adjustment. 

Uniform r a t e s  is n o t  a factor in t h e  Wedgefield case, so there 

are no special issues in the SSU dissent to which to respond. 

There is nothing in that case suggesting there was any burden on 

the utility to prove why a negative acquisition adjustment should 

not be included. 

Case No. 9t was a Staff assisted r a t e  case (SARC)  f o r  J&J 

Water and Sewer. The $32,000 system was purchased f o r  one dollar, 

or .003% of rate base. The Commission noted that circumstances 

were extraordinary due to t h e  combination of the $1.00 price and 

the sale of 91 lots to t h e  new owner a t  a price of $17,500. 

However, the Commission did not include a negative acquisition 

adjustment because of o t h e r  mitigating circumstances. 

The seller had filed f o r  abandonment of the utility system, 

but the abandonment was put off due to t h e  sale of the system. 

Furthermore, including a negative acquisition adjustment would have 

resulted in inadequate operating funds and might possibly have 

triggered another abandonment proceeding. 

One Commissioner dissented, asserting that the  transfer d i d  

not meet the goals of the Commission’s policy because there was no 

incentive involved and because the sale of the utility was a by- 

product of the sale of the l o t s :  the  purchase was not by a large 
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utility; and the purchaser had no previous experience, 

None of concerns in the dissent are factors in the Wedgefield 

case. The incentive that flows from the Commissionrs acquisition 

adjustment policy was a fac tor  fo r  Wedgefield, the purchaser is a 

large utility, and the purchaser does have utility experience. The 

dissent's concerns in the J&3 Water and Sewer case do provide 

guidance and are supportive of Wedgefield's position that there are 

no extraordinary circumstances in this transfer that would warrant 

including a negative acquisition adjustment in rate base. There is 

nothing in that case suggesting there was any burden on the utility 

to prove why a negative acquisition adjustment should not be 

included. 

Case No. 0 was a transfer of San Carlos Utility to RBN (Order 

No. 11266, issued 10/25/1982). It denied an acquisition adjustment 

which, although not stated, appeared to be negative acquisition 

adjustment . The sales agreement contained a provision that the 

deaf would not go through if the rate base were changed by the 

Commission. T h e  Commission did not include an adjustment, stating 

that the buyer steDs i n t o  the shoes of the seller. Any ratemaking 

adjustments would have to considered in the context of a rate case. 

c. SUMMAR Y OF 16 ORDERS EXPLAINING WHY NO N U  

As a summary of these 16 cases, the following are factors  

which the Commission considered when ruling not to include a 

negative acquisition adjustment in 

1. Is the system in such 

replacing? (Case No. 16) 

- 21 

rate base: 

poor condition that it needs 
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2 .  Was the purchase p r u d e n t  in light of jurisdictional 

sta tus ,  growth potential and per customer operating costs? 

(Case No. 16) 

3. A r e  there benefits due to the purchaser's ability to 

attract capital at lower costs, economies of scale and 

managerial and operational expertise? (Case No. 19) 

4 .  Is the purchaser making improvements in t h e  public 

interest? (Case Nos. 19, 59) 

A t  the hearing, Wedgefield provided testimony regarding each 

of the above considerations, confirming that  there are no 

extraordinary circumstances in this purchase and that, consistent 

with current Commission policy and with the decisions of the 

Commission over t h e  last t e n  years, a negative acquisition 

adjustment should not be included in rate base,  and the burden of 

proof is on the proponent of the acquisition adjustment. 

In addition to the list of factors set forth above, the 

Commission also found that it was not necessary to show hardship on 

the part of the seller (Case No. 4 3 ) ,  t h a t  the purchase price to 

rate base relationship was not an extraordinary f a c t o r  (Case Nos. 

4 7 ,  891, and that t h e  failure of t h e  previous owner to maintain the 

system (and considerable expenditures by the new owliers) were not 

extraordinary Circumstances and were not reasons to include a 

negative acquisition adjustment in rate base. (Case No. 5 5 ) .  

Additional concerns raised in dis sent ing  op in ions  were t h a t  

the purchaser be aware of, and have considered, the I1incentivet1 

purpose of the Commission policy (Case Nos. 53, 55, 8 3 ) ;  that 
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uniform rates not result in cross subsidies (Case No. 89); that the 

purchaser be a large utility with expertise in utility operations 

(Case No. 91); and that customers not pay for  anything twice (Case 

No. 5 5 ) .  

Regardless of whether these factors  were of concern to the 

majority in any Commission order, Wedgefield has addressed those 

concerns in this case, confirming that there are no extraordinary 

circumstances in this purchase and that, consistent w i t h  c u r r e n t  

Commission policy and with the decisions of the Commission over the 

last t e n  years,  a negative acquisition adjustment should not be 

included in rate base. Wedgefield believes it has met a l l  the 

legitimate burdens of proof it may have had in t h i s  case. 

In the 16 orders which discussed the decision n o t  to include 

a negative acquisition adjustment, not a sinule one suggested t h a t  

the burden of proof was on the purchaser. Otherwise, the purchaser 

would have to prove a negative. It would have to show why rate 

base should not be changed by not including a negative acquisition 

adjustment . 

D. NEGATIVE ACQUISITION ADJUSTMENT APPROVED IN JUST 3 CASES 

An acquisition adjustment has very rarely ever been approved. 

Of the 31 cases which specifically addressed the subject, a 

negative acquisition adjustment was approved in onlv 3 .  

Case No. 36 occurred in 1990 and addressed the purchase of the 

Beacon 21 water and wastewater utility by Laniger Enterprises. In 

that case, the Commission had, in a PAA, not included a negative 

acquisition adjustment in rate base. The PAA was protested by OPC. 
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Eventually, the Applicant and OPC entered into a settlement in 

which they agreed that rate base be set at the purchase price.  I n  

the order accepting the  settlement, the Commission noted that the 

OPC had alleged extraordinary circumstances. The Commission also 

noted that recognition of acquisition adjustments f o r  ratemaking 

purposes goes against its established practice. The Cm”mssion did 

not rule on t h e  allegations, but in the absence of any evidence to 

the contrary, and with the acquiescence of the  utility, it approved 

the settlement. 

Because t h i s  was a settlement, no issues of fact were 

addressed. The only  guidance is: 1) the Commission’s statement 

that recognition of acquisition adjustments f o r  ratemaking purposes 

goes against its established practice, and 2) its s\seming 

reluctance to include the adjustment in rate base. This case 

suggests that the purchaser does not have to prove t h a t  not 

including a negative acquisition in rate base is necessary. 

wedgefield has not requested anything t h a t  would cause a change to 

rate base o r  rates a s  a r e s u l t  of t h e  circumstances of the 

transfer .  

Case No. 36 was the  second of the three cases in which a 

negative acquisition adjustment was approved. It was a Staff 

assisted rate case f o r  CGD Corp. which occurred in 1993. In that 

case, the Commission explained that the transfer involved an 

extraordinary circumstance and set rate base equal to the purchase 

price. The Commission identified the following as extraordinary 

circumstances: 1) it involved a three-party, nontaxable exchange i n  
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which t w o  of the parties, the initial developer and the final 

utility owner (developer family trust) were considered virtually 

the same; 2) the developer fully recovered its investment in the 

u t i l i t y  through t h e  exchange, and 3 )  without the adjustment, t h e  

developer (i. e . I the developer family trust) would allegedly double 

recover its investment. 

None of the circumstances in the CGD Corp. case are applicable 

t o  Wedgefield. The Wedgefield transfer involved an arms length 

transaction between unrelated parties. There are no trusts 

involved. There is nothing in the CGD order t h a t  provides guidance 

in t h e  Wedgefield case. 

Case No. 69 was the third and f i n a l  case i n  which a negative 

acquisition adjustment was approved. It was decided in 1993, and 

involved a rate application f o r  Jasmine Lakes in which the 

Commission reversed its prior decision in a 1990 transfer case. In 

the  t r a n s f e r  docket  (Case No. 4 4 ) ,  the Commission, based on its 

policy, did not include a negat ive  a c q u i s i t i o n  adjustment. The 

rate case order  s t a t e d  that OPC had argued that: 1) the  utility was 

in "bad shape" at purchase; 2 )  the prior owner did not maintain the 

utility; 3) t h e  p r i o r  management w a s  neglectful: and 4) a negative 

acquisition adjustment would insulate the customers from the 

failures of p r i o r  management. A majority of the Commission agreed 

with OPC's position that a negative acquisition adjustment was 

appropriate. The Commission stated t h a t  it based its decision on 

customer testimony, the need f o r  r e p a i r s  and improvements a t  the 

t i m e  of transfer, and the lack of responsibility of (prior) 
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management. Also, the Commission noted that, at the t i m e  of 

transfer,  the utility was already purchasing 80% of its water from 

the county, yet  the utilitv had earned a return on t h e  water Dlant 

comDonents f o r  two years. 

A different Commissioner dissented from this decision, and 

stated three reasons: 1) the Commission had already rendered its 

decision on t h i s  issue in a previous order; 2) the OPC witness had 

testified that the purchase was no t  extraordinary; and 3) in the 

absence of extraordinary circumstances, the prior decision should 

remain undisturbed. That dissent is consistent with the policy and 

prior decisions of t h e  Commission. 

There is one similarity between the circumstances in the 

Jasmine Lakes case and the Wedgefield case. There is an alleaation 

in the Wedgefield case t h a t  maintenance, by the p r i o r  management, 

was done only on an emergency basis and that significant investment 

may be needed to bring the utility up to standards. Wedgefield's 

testimony responded to t h a t  allegation, and it is addressed in t h e  

main body of this Brief. 

If the Commission's decision in Jasmine Lakes (Case No. 69, 

11/18/93) were to be construed to include the p r i o r  owner's failure 

to maintain the  system as a reason to include a negative 

acquisition adjustment, then such an interpretation would be 

inconsistent w i t h  its decision in the earlier FIMC Hideaway case 

discussed above (Case No. 5 5 ,  1/18/92). Such an inconsistency 

would leave affected parties with little guidance as to what the 

policy of the Commission actually is. 
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The Jasmine Lakes decision (Case No. 69) is more p r o p e r l v  

construed to prevent full recovery of t h e  costs a s s o c i a t e d  w i t h  

water plant  components in a system f o r  which 80% of t h e  water was 

being purchased from another  utility system while  the utility was 

still receiving revenues as though based on use of its entire 

system. 

There is no similarity at Wedgefield to the Jasmine Lakes 

situation wherein allegations were made of earning on unused 

treatment p l a n t  while purchasing most of the water from the county. 

That situation does not exist in this case. There is nothing in 

Jasmine Lakes order which would support including a negative 

a c q u i s i t i o n  adjustment in rate base or of shifting the burden to 

Wedgefield to prove why a negative acquisition adjustment is no t  

appropriate. 

Even if t h e  circumstances in the Wedgefield case were-the same 

as in Jasmine Lakes with regard to alleged failures of the p r i o r  

owners, the majority’s solution in the Jasmine Lakes case cannot be  

in terpre ted  t o  mean that prior poor maintenance is an ext raord inary  

circumstance warranting a negative acquisition adjustment. 

If t h e  Jasmine Lakes case were to be interpreted to mean that 

p r i o r  poor maintenance by the previous owner were t h e  basis f o r  the 

Commission’s decision, t h e n  it would raise the quest ion as to how 

a utility under the jurisdiction and surveillance of this 

Commission f o r  many years would be allowed by the Commission to 

provide allegedly inadequate maintenance and be negligent in its 

management, without being subject  to a show cause order or subject 
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to investigation and penalty. If that situation were true, the 

question also would arise ds to why t h e  solution to the 

Commission's own failure to act  would be to penalize a new owner 

(committed to correcting the situation) by assessing a pemanent 

reduction to the new owner's r a t e  base through a negative 

acquisition adjustment, especially when the asset transfer had 

already been found to be in the  public interest. 

The Commission's regulatory and monitoring programs should 

prevent that level of poor maintenance from happening. The 

Commission has issued many orders to show cause to utilities f o r  

poor maintenance and poor service,  but there is no evidence that 

the  Commission issued a show cause order against Jasmine Lakes. 

(Nor has the Commission issued a show cause order against Econ, 

which in fact was in compliance with PSC and DEP standards.) 

Therefore, the Jasmine Lakes case cannot be interpreted as simply 

standing fo r  the proposition that  prior poor maintenance is an 

extraordinary circumstance warranting a negative acquisition 

adjus tment .  Furthermore, such an interpretation of the Jasmine 

Lakes case would be totally con t ra ry  to decisions made in prior 

case-by-case and generic proceedings before this Commission. 

An asset t r a n s f e r ,  without an acquisition adjustment, puts the 

buyer in the shoes of the seller. Therefore, only s o l u t i o n s  to 

problems that would have been applicable t o  the  seller should be 

applicable to the buyer. If maintenance were inadequate, could the 

Commission have permanently reduced the rate base of the seller? 

No, of course n o t .  What it could do, at the time of a rate case,  
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would be to make used and useful  adjustments f o r  plant that is n o t  

properly functioning or reduce expenses for ratemaking purposes, if 

expenses are found to be inappropriate. 

If p r i o r  owners were found to be negligent, could the 

Commission permanently reduce the  rate base of those owners as a 

solution? &, definitely not. But it could reduce its allowed 

rate of return, or adjust allowed management salaries,  or even 

impose a penalty on that  management, if the negligence was w i l l f u l .  

Even the condition wherein the utility is purchasing most of i ts  

water from another utility while still owning a water plant is 

usually addressed by applying used and useful adjustments or by 

retiring the plant. 

The point is, the Commission cannot do t o  t h e  buyer what it 

could not do to the  seller. The acquisition adjustment recognizes 

extraordinary circumstances in a sa le ,  if they exist. It is not an 

arbitrary punishment to get back at the seller because of perceived 

misdeeds against which the Commission failed to a c t  in the past. 

T h a t  procedure results in an arbitrary and capricious punishment 

against the purchaser. 

E. SUMMARY OF THE 3 ORDERS EXPLAINING WHY NAA APPROVED 

In summary, there is no guidance in t h e s e  three cases a s  to 

what Wedgefield needed to do to prove why it is being consistent 

with established policy in not requesting an acquisition adjustment 

to rate base. One of the t h r e e  cases involved a settlement which 

resolved none of the facts in that case. Another case involved a 

three-party nontaxable exchange with unique circumstances that  are 
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not generally applicable and are specifically not applicable to the 

wedgefield case. The third case (Jasmine Lakes) involved a 

reversal of a p r i o r  decision, having circumstances unique to that 

one case among the 100 cases which have dealt with acquisition 

adjustments, and resulted in apparent inconsistent treatment of the 

same f a c t s  regarding a p r i o r  owner's alleged failure to maintain. 

But as was discussed, there were other factors involved, so the 

case provides no guidance. 

POSITIVE ACOUISITION ADJUSTMENTS 

There were 68 orders which deal with, or appear to deal with, 

purchase prices above rate base (positive acerulsltlon adjustment) . 
Of t h e s e ,  only  three had positive acquisition adjustments included 

in rate base.  A l l  but  ten of the orders relied so le ly  on a 

statement of the Commission's acquis i t ion  adjustment policy as the 

reason for not including an acquisition adjustment in rate base. 

. a .  

In general, the  ten orders that included some additional 

support f o r  t h e  decisions, identified the benefits which customers 

should be expected to receive if a posi t ive  acquisition adjustment 

is included. For the most part ,  these are the same benefits 

identified in the two generic orders a r i s i n g  fromthe investigation 

of the acquisition adjustment policy. Wedgefield provided 

testimony describing those benefits which are anticipated to enure 

to Wedgefield's customers as a result of the change in ownership. 

Although those benefits are usually considered the justification 

f o r  increasing rate base through a positive adjustment, 

Wedgefield's customers will enjoy those benefits without an 
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increase i n  rate base. 

G. CONCLUSI ON 

Hearing Exhibit 7 is a list of 100 cases which provide a 

concise h i s t o r y  of the Commission consideration of a c q u i s i t i o n  

adjustment issues f o r  t h e  last t e n  years (including 1 case from 

1982). The Commission has r a r e l y  ever included an a c q u i s i t i o n  

adjustment, either positive or negative, in rate base. The 3 cases  

that included a negative acquisition adjustment involve 

circumstances that were quite unique. The purchase of Econ by 

Wedgefield is not unique. 

I n  one of the  cases reviewed (Jasmine Lakes), t h e  Commission 

included a negative acquisition adjustment by reversal of a p r i o r  

order which did not include a negative acquisition adjustment. If 

a l l  of the factual matters relating to that case were to be 

construed to be the b a s i s  for  including a negative acquisition 

adjustment in rate base,  the reasons given would be entirely 

inconsistent with the Cammission's p r i o r  decision in the same case, 

inconsistent with the two decisions rendered in the generic 

investigation proceedings, and i n c o n s i s t e n t  with the otherwise 

consistent policy followed over that ten year period. 

There is nothing in the h i s t o r y  of acquisition adjustment 

cases that suggests there was any burden on the utilitv to prove 

why a negative acquisition adjustment should n o t  be included in 

rate base. It has always been the  proponent of the adjustment who 

had to carry the burden. 

The Staff position on burden of proof in the Wedgefield case 
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is inconsistent with t h e  Commission's acquisition adjustment 

policy. A n  ana lys i s  of the cases, in concer t  with Wedgefield's 

direct and rebutta l  testimony, support Wedgefield's pos i t ions  that 

a negative acquisition adjustment no t  be included in rate base and 

that the  burden of proof resides exclusively on the proponent of 

the acquisition adjustment, positive or negative. 

Issue No. 8 should be decided consistently with the policy of 

the commission as developed in policy Order Nos. 23376 and 25729 

and consistent with the prior orders of the Commission considering 

acquisition adjustments over the past t e n  years. That is, the 

burden of ~r oof  is on the Droponent of an a c q u i s i t i o n  adjustment. 

There is nothing in t h e  Wedgefield case which is an extraordinary 

circumstance and there is no justification f o r  a n e g a t i v e  

a c q u i s i t i o n  adjustment. 
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CHART 

PURCHASE PRICE AS PERCENT OF RATE BASE 

Official Notice Case Xumbcr 
W l  = Wedgefield w/o Commons Contingency; W2 = Wedgefield with Commons Conringency 
Case 47 - Per Ordcr, although large neg, acq. adj. , the circ. do not appcar to be extraordinary. 
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RESPECTFULLY SUBMITTED, this 28th day of April, 1998. 

B & n  E. Girtman 
FL BAR NO. 186039 
1020 E. Lafayette St. 
Suite 2 0 7  
Tallahassee, FL 32301 

Attorney f o r  Utilities, ~ n c .  
and Wedgefield Utilities, Inc. 
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Madison St., Tallahassee, FL 32399-1400; Mr. John Forrer, Econ 
Utilities Corporation, 1714 Hoban Rd. NW, Washington, D.C. 20007; 
and to Jennifer Brubaker, E s q . ,  Division of Legal Services, Florida  
Public Service Commission, 2 5 4 0  Shumard Oak Blvd., Tallahassee, FL 
32399-0850, by U.S. Mail (or by hand delivery * or facsimile I t )  
this 28th day of April, 1998. 

Ben E. Girtman 



BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

I n  Re: Application f o r  Transfer 1 
1 

Utilities Corporation to 1 
Wedgefield Utilities, Inc. 1 

1 
In Re: Application f o r  1 

1 Amendment of Certificate N o s .  
404-W and 3410s in Orange County ) 

by Wedgefield Utilities, Inc. 1 

of Certificate Nos. 404-W and 
3 4 1 4  in Orange County from Econ ) 

DOCKET NO. 960235-WS 

DOCKET NO. 960283-WS 

Filed: A p r i l  28, 1998 

MOTION 

by 
WEDGEFIELD UTILITIES, INC.  

TO FILE POST-HEARING DOCUMENTS 
IN EXCESS OF THOSE 

PERMITTED BY RULE 25-22.056(1) ( d ) ,  F . A . C .  

COMES NOW Utilities, Inc .  and its wholly owned subsidiary,  

Wedgefield Utilities, Inc., (hereinafter collectively referred to 

as Wedgefield") and in support of its Motion for Continuance of 

Hearing state:  

1. Although Wedgefield's pre-hearing motion to f i l e  

supplemental direct testimony of Mr. Seidman discussing the f a c t s  

of t h e  cases was denied [Hearing Tr. 130, l i n e  Ill, it was stated 

several times at the hearing that the material therein should and 

could be used in t h e  brief: 

I agree that . . . the orders are in the 
record now pursuant to the request f o r  
official notice.  They can be used in the 
briefing. That  was a l s o  mentioned in the 
Order [denying the motion to f i l e  supplemental 
testimony]. [Statement by Staff Counsel. Tr. 
127, lines 8-11.] 

* * * 



. in reading the testimony it seems 
to me the same arguments can be made in the 
brief. That's where you make these arguments. 
[Statement by Commissioner. Tr. 129, lines 6- 
9 4  

2. Accordingly, a condensed version of points made in the 

requested supplemental testimony is attached as Attachment IIA1' to 

the Brief. Because the analysis causes the total number of pages 

of post-hearing documents to exceed 60, it is requested t h a t  an 

order be entered to authorize the filing of Attachment I rAf l  

consisting of approximately 37 pages. 

3. The undersigned counsel has contacted Mr. Charles Beck by 

telephone, and he wishes to reserve possible objection until 

examining the document. 

WHEREFORE, it is requested that an order  be entered 

authcrizing in the filing of Attachment "Avq to Wedgefield's post-  

hearing documents. 

Respectfully submitted this 28th day of April, 1998 

gen E. Girtman 
FL BAR NO. 186039 
1020 E. Lafayette St. 
Suite  207 
Tallahassee, FL 3 2 3 0 1  

Attorney f o r  Wtilities, Inc.  
and Wedgefield Utilities, Inc. 



CERTIFICATE OF SERVICE 

I HEREBY CERTIFY t h a t  the original and f i f t e e n  copies  of the 
foregoing has been filed with  t h e  Clerk, Divis ion  of Records and 
Reporting, Florida  Public Service Commission, 2540  Shumard Oak 
Blvd., Tallahassee, FL 32399-0850 by hand del ivery and t h a t  a t r u e  
and correct copy has been sent to Charles Beck, Esq. I O f f i c e  of 
Public Counsel, 111W. Madison St., Tallahassee, FL 32399-1400; to 
Mr. John Forrer ,  Econ Utilities Corporation, 1714 Hoban Rd. NW, 
Washington, D.C. 20007; and to Jennifer Brubaker, E s q . ,  Divis ion  of 
Legal Services, Florida Public Service Commission, 2 5 4 0  Shumard Oak 
Blvd., Tallahassee, FL 32399-0850, by U . S .  Mail this 1st day of 
August, 1997 

, - -  
Ben E. Girtman 



$BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In Re: Application for Transfer 1 
of Certificate Nos. 404-W and 1 

utilities Corporation to 1 
341-S in Orange County from Econ ) 

Wedgefield Utilities, Inc .  

In Re: Application f o r  1 
Amendment of Certificate Nos. 1 

by Wedgefield Utilities, Inc. 1 
404-W and 341-5 i n  Orange County ) 

DOCKET NO. 960235-WS 

DOCKET NO. 960283-WS 

Filed: April 28, 1998 

POST-HEARING 

PROPOSED FINDINGS OF' FACT AND CONCLUSIONS OF L A W  

of 

WEDGEFIELD UTILITIES, INC. 

Ben E. Girtman 
FL BAR NO. 186039 
1020 E. Lafayette St. 
Suite 207 
Tallahassee, FL 32301 

Attorney for Utilities, Inc. 
and Wedgefield Utilities, fnc. 
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* 

Utilities, Inc., submits the following proposed findings of 

f a c t  and conclusions of law. 

FINDINGS OF' FACT 

1. Utilities, Inc. is a privately owned public utility engaged 

solely in the business of owning and operating water and wastewater 

systems and has no developer relationships. It owns and operates 

63 subsidiaries in fifteen states, including twelve in Florida 

where it maintains experienced management and professional 

operators. It is adequately financed, has access to capital at 

reasonable costs, and is capable of reducing costs of operation due 

to economies of scale. [Tr. 157, Wenz Direct Testimony page 1, 

lines 17-18 and 24-25; T r .  173-174, Wenz Additional Direct 

Testimony page 10; line 23 to page 11, l i n e  15; Ex, 11, Application 

for Transfer, and its Exhibit A. 

2 .  Through Wedgefield Utilities, Inc., its wholly owned 

subsidiary, Utilities, Inca has the ability and commitment to make 

the necessary improvements in this utility. It has the potential 

t o  reduce costs  through t h e  allocation of administrative expenses 

and through access  t o  an established purchasing system, and it is 

familiar with, and has the ability to comply with, state and 

federal regulations. [Ex. 11, Application fo r  Transfer, Part I, 

Para. E. and P a r t  11, Para. A . ;  Tr. 173-174, Wenz Additional Direct 

Testimony page 10, l i n e  2 3  to page 11, line 15.J 

3. Econ Utilities Corporation was a small, developer-owned 

utility with financial pressures due to sustained losses t h a t  made 

it difficult to attract c a p i t a l  at a reasonable cost and to operate 

- 1 -  



a 

and maintain the systems which put it in danger of not being able 

to expend the necessary c a p i t a l  to meet its obligations. The 

former owners either do not have, or are not willing to commit, the 

funds necessary to continue to operate and finance the utility. 

[Tr. 172, Wenz Additional Direct Testimony page 9 ,  lines 12-19; Tr. 

340-341, Seidman Rebuttal Testimony page 25, line 7 to page 26, 

line 2 .  J 

4 .  In its negotiations to purchase Econ Utilities, Utilities, 

Inc. was fully aware of, and relied on, this Commission's 

acquisition adjustment policy stated in Commission Order Nos. 25729 

and 23376. [Tr. 168-169, Wenz Additional Direct Testimony page 5, 

line 20 to page 6 ,  l i n e  2 0 . 1  

5, The Orange County Utilities Div i s ion  has no authority over 

Wedgefield or any other utility, whether privately or publicly 

owned, and its %tandards" are applicable only to its own 

operations. [Composite Ex. ltr. dtd 4/13/1995, Mr . Ispass to 
Mr. Blake, page 1.1 

6 *  Econ operated (and now Wedgefield operates) under the 

jurisdiction of the Florida Department of Environmental Protection 

(DEP),  the  Orange County Environmental Protection Department 

(OCEPD) , and the Florida Public Service Commission. It is 

inspected regularly by DEP and by OCEPD, These three agencies 

provide standards f o r  Wedgefield and determine what is necessary 

fox compliance, based on Federal and Florida laws and regulations. 

[Tr. 328, Seidman Rebuttal Testimony page 13, lines 13-22; Ex. 11, 

Application.] 
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CONCLUSIONS OF LAW 

1. It is the policy of this Commission that, absent extraordinary 

circumstances, the purchase of a utility at a premium or discount 

shall no t  effect the rate base calculation and the  proponent of an 

acquisition adjustment, either positive or negative, bears the 

burden of proof. 

2. There is no extraordinary circumstances in t h i s  purchase, and 

no acquisition adjustment should be included in the rate base 

calculation. 

3. For purposes of this t rans fer ,  the rate base is equal to the  

n e t  book value of the assets, excluding ratemakinq adjustments such 

as working capital or used and useful  adjustments, and is 

$1,462,487 f o r  water and $1,382,904 f o r  wastewater. 

4. Econ was (and now Wedgefield is) in compliance with t h e  

requirements of the Florida Department of Environmental Protection 

(DEP) and by the Orange County Environmental Protection Department 

(OCEPD) . 
5 .  Imposing a NAA would discourage the purchase of a system such 

as Econ, and that thwarts Commission policy and is a detrimental 

consequence to customers. 

6 .  A t  the time of sa le ,  the Econ assets were a l l  functioning and 

n o t  in violation of any s t a t e  regulations. They were typical of 

developer-owned utilities, not in the best condition and not up to 

t h e  standard which Utilities, Inc .  would want to maintain, but not 

in extremely poor condition, either. 

7. All the arguments set forth by Mr. Larkin have been made 
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before and have been rejected by this Commission in generic 

proceedings and in prior, case-specific orders of the Commission. 

8 .  The utility will not be allowed to recover a return on assets 

which do not e x i s t .  Clearly, the assets do exist. They didn't 

disappear when ownership changed. 

9. A NAA is considered at the  time of transfer and requires that  

extraordinary circumstances be found f o r  taking the extreme step of 

permanently reducing the net original cost  as rate base. A used 

and useful adjustment is used in a rate case f o r  temporarily 

removing from rate  base certain assets which are not currently used 

and useful in providing utility service to the customers. The two 

regulatory concepts perform different functions at different times. 

10. The contingent p o r t i o n  of the purchase price has no effect on 

rate base. In addition, the service area in the Reserve (formerly 

The Commons) is already under construction. The con t rac t  requires 

contingent payments to be made as soon as each new home is hooked 

up, so any "uncertainty@' or "speculation" about whether payments 

will be made is unwarranted. 

11. A major purpose of Commission policy on acquisition 

adjustments is to create an incentive for larger utilities to 

acquire small, troubled utilities. If a b e n e f i t  to the purchaser 

results from the purchase price being lower than book value, it is 

at the expense of the  seller, not at the expense of the customer. 

In fact, rate base is unchanged, and, because of this, there is no 

harm to the customer. 

12. Commission Order No. 25729 listed several beneficial changes 
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due to a change in ownership, which the current Commission policy 

is intended to encourage. It a l s o  found that the customers of 

utilities acquired under its policy are not harmed, and indeed 

benefit from a better quality of service at reasonable c o s t .  

13. To change the policy now not only would be a denial of due 

process but it a l s o  would defeat the purposes of the policy as 

originally developed and implemented by the Commission. 

14. Rate base must recognize the original cost  of assets at the 

time they were dedicated to public service. 

15. Based on a review of p r i o r  Commission orders, including the 

dissenting opinions, the following factors either are n o t  relevant 

to the Wedgef ield transfer, are n o t  llextraordinary circumstances" , 
or do not otherwise authorize, require or warrant a negative 

acquisition adjustment. 

The system does not require replacing, the jurisdictional 

status is known I there is growth potential, and the system will 

benefit from c e r t a i n  economies under new ownership. The  

improvements that have to be made a r e  in the public interest. T h e  

revenue requirement associated with the net original cost of the 

system would be no more than under t h e  previous ownership. There 

is no requirement to prove hardship on the part of the  seller. The 

tax treatment of t h e  seller is irrelevant. A large differential 

between purchase price and rate base is not, of itself, an 

extraordinary circumstance#*. The determination of rate base in 

this case is not an initial determination; rate base was determined 

by the Commission in 1984, and there was no lack of original cost 
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documentation. Even when a previous owner failed to maintain a 

system properly and the new owner had to make Considerable 

expenditures to bring the system into compliance, these events are 

n o t  l'extraordinary circumstancesB1. The customers do not have to 

"pay twiceD1 because, regardless of ownership, the  customers pay 

only f o r  the legitimate cost of assets and expenses incurred and 

actually paid in their behalf. Customers will not pay f o r  anything 

under the new ownership that they would n o t  have been required to 

pay f o r  under prior ownership. The transfer is customer-neutral, 

except f o r  benefits the customers will receive due to new 

ownership. The sale did not result from a bankruptcy of 

foreclosure. The purchaser does not have uniform r a t e s  among its 

systems. To include both a negat ive  acquisition adjustment and 

used and useful adjustments on the same plant would be double 

counting. Regardless of whether a purchasing utility includes a 

consideration of used and useful adjustments in its negotiations 

f o r  acquisition or for setting the  purchase price, a NAA is not 

warranted. In the public  interest, the purchaser has already made 

improvements in t h e  system and in its management. Only utility 

property,  and no lots or other assets, were bought or s o l d  in the 

transaction between seller and purchaser. Seller had not f i l e d  to 

abandon the utility system. The seller has not been purchasing 

water or any other utility service from any other u t i l i t y ,  and it 

has not been earning on unused plant components. Any ratemaking 

adjustments would have to considered in the  context of a rate case. 

Not including a negative acquisition adjustment does no harm to 
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customers. R a t e  base and monthly rates w i l l  not change as a result 

of the transfer. The sale of the utility does not involved a 

three-party or a nontaxable exchange, there are no family trusts or 

o t h e r  t rus t s  involved in the  sale, and even without a negative 

acquis i t ion  adjustment, the seller will not recover, much less 

double recover, its investment. There has been no agreement or 

settlement of this transfer docket  for any transfer rate base less 

than full net book value, and Wedgefield has not requested anything 

that would cause a change to rate base or rates as a result of the 

transfer . 
RESPECTFULLY SUBMITTED, t h i s  2 8  

Ben E. Girtman 

1020 E. Lafayette St. 
Suite 207 
Tallahassee, FL 32301 

FL BAR NO. 186039 

Attorney f o r  Utilities, Inc. 
and Wedgefield Utilities, Inc. 

CERTIFI CATE OF SERVICE 
I HEREBY CERTIFY that a true and correct copy of the foregoing has 
been sent to Charles Beck, Esq., Office of Public Counsel, 111 W. 
Madison St., Tallahassee, FL 323994400; Mr. John Forrer, Econ 
Utilities Corporation, 1714 Hoban Rd. NW, Washington, D.C. 20007; 
and to J e n n i f e r  BrUbaker, Esq., Division of Legal Services, Florida 
Public Service Commission, 2540 Shumard Oak Blvd., Tallahassee, FL 
32399-0850, by U.S. Mail (or by hand delivery * or facsimile # )  
t h i s  28th day of April, 1998. 

A& 
Ben E. Girtman 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

En re: Application for increase 
in water rates in Orange County 
by Wedgefield Utilities, Inc. 

) 
) 
1 

DOCKET NO. 991437-WU 

Filed: November 3,20p 
3 r :  
Yr! - :1 

WEDGEFIELD UTILITIES, INC.'S 

MOTION FOR SUMMARY FINAL ORDER 

I. 

0 
4 

L 
w 

AND 

MOTION TO AMEND 
WEDGEFIELD'S 

MOTION TO STRIKE AND DISMISS 
THE OFFICE OF PUBLIC COUNSEL'S 

PETITION REQUESTING SECTION 120.57 HEARING AND 
PROTEST OF PROPOSED AGENCY ACTION 

Wedgefield Utilities, Inc. ("Wedgefield" or "the Utility") hereby files its Motion for 

Summary Final Order and its Motion to Amend Wedgefield's Motion to Strike and 
w c -  

the Office of Public Counsel's Petition Requesting Section 120.57 Hearing and Protest of = s  
U *  

Proposed Agency Action, and in support thereof states: 

BACKGROUND 

1. On August 12, 1998, the Florida Public Service Commission isssed its final 

Order No. PSC-98-1092-FOF-WS in Docket No, 960235-WS approving the tIansier of the 

Utility from Econ Utilities Corporation to Wedgefield Utilities, Inc. Attachment "A" 

hereto is a certified copy of that Order. 
AFP 
CAF 
CMP 

E R  a CPC 
PA! ---- 

CQM 3 
I . 2. As a part of that transfer proceeding (originally filed in 1996 and decided in 

the issue of negative acquisition adjustment was raised by the Office of Public 

OTH -- 
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Counsel (OPC). That issue was fully litigated, hearings were held thereon, customer and 

expert witnesses testified, 18 exhibits were submitted on behalf of the various parties, and 

the issues were the subject of extensive post-hearing briefs. The Commission’s final Order 

approving the transfer denied OPC’s petition for a negative acquisition adjustment. 

3. The Office of Public Counsel did not seek reconsideration of that final Order 

No. PSC-98-1092-FOF-WS by the Commission, nor did OPC seek appellate review of that 

final Order of any other order of the Commission in that case. The Order is 32 pages in 

length, and the issue of negative acquisition adjustment was considered and discussed on 

pages 5 through 22, inclusive, of that Order. 

4. On November 12, 1999, over a year after Order No. PSC-98-1092-FOF-WS 

was issued by the Commission, Wedgefield Utilities filed its petition for a rate increase for 

its water system at Wedgefield. The current Docket (No. 991437-WU) was opened, and on 

August 23,2000, the Commission entered its Proposed Agency Action Order No. PSC-OO- 

1528-PAA-WU (the PAA Order) in this Docket. 

5 .  On September 13,2000, the Office of Public Counsel (OPC) filed its Notice 

of Intervention and its Petition Requesting Section 120.57 Hearing and Protest of Proposed 

Agency Action. The only matter which OPC attempted to raise for resolution as a 

“disputed issue” in this second case was “Should the Utility’s rate base include a negative 

acquisition adjustment?” The OPC Petition also stated the obvious fall-out question 

“What other changes, such as changes to depreciation expense, should be made to reflect a 

negative acquisition adjustment?” See OPC Petition, paragraph 5. 
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6. On October 3, 2000, Wedgefield Utilities, Inc. filed its Motion to Strike and 

Dismiss the Office of Public Counsei’s Petition Requesting Section 12.057 Hearing and 

Protest of Proposed Agency Action (hereinafter referred to as the Motion to Strike and 

Dismiss). In support thereof, Wedgefield relied upon res judicata, collateral estoppel, stare 

decisis, and administrative finality. 

7. After due consideration, on October 26,2000, the Staff of the Florida Public 

Service Commission filed its written Recommendation on Wedgefield’s Motion to Strike 

and Dismiss. Staff recommended that Wedgefield’s Motion be granted. 

(Recommendation, Issue 1, Page 3.) Five days later, on October 31,2000, Commission 

Staff filed a second written recommendation on Wedgefield’s Motion to Strike and 

Dismiss. Staff took the almost unprecedented action of making changes in a Staff 

recommendation. Staff went even further and reversed its previous recommendation to 

grant Wedgefield’s motion, and in the second recommendation Staff recommended denial 

of that Motion. 

8. Wedgefield adopts, as if set forth verbatim herein, the allegations set forth in 

its Motion to Strike and Dismiss the Office of Public Counsel’s Petition Requesting Section 

120.57 Hearing and Protest of Proposed Agency Action which was filed on October 3,2000. 
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MOTION FOR SUMMARY FINAL ORDER 

9. For the purposes of its Motion for Summary Final Order, Wedgefield adopts 

the allegations set forth in the Background, paragraphs 1 - 8 above, including the 

allegations set forth in its Motion to Strike and Dismiss. 

10. In regard to negative acquisition adjustment, there is no genuine issue as to 

any material fact set forth in the OPC Petition and Protest.. None has been alleged by 

OPC. None has been stated in its Petition and Protest filed on September 13,2000. None 

has been raised in any other matter before the Commission in this proceeding. All disputed 

issues of material fact in relation to the negative acquisition adjustment, the only issue 

raised by OPC in its current Petition and Protest, were fully litigated in the prior transfer 

proceeding, Docket No. 960235-WS, in which final Order No. PSC-98-1092-FOF-WS was 

issued on August 12, 1998, denying OPC’s request to impose a negative acquisition 

adj ustmen t . 

11. Rule 28-106.204(4) states that: 

Any party may move for Summary Final Order whenever 
there is no genuine issue as to material fact. . . . 

The rule does not set any time limit on the filing of a motion for summary final order. 

The factual basis for the OPC Protest and Petition in this case has been 12. 

resolved previously by the Commission in its Final Order Approving Transfer to 

Wedgefield Utilities, Inc. See Final Order No. PSC-98-1092-FOF-WS issued on August 12, 

1998. The OPC Protest and Petition makes no allegations of grounds justlfying a negative 

acquisition adjustment, much less meeting the requirements of showing that extraordinary 
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circumstances exist which might otherwise just@ a negative acquisition adjustment. That 

matter has already been litigated, and no extraordinary circumstances were found to exist. 

There was no factual or legal basis for imposing a negative acquisition adjustment. 

13. In an effort to re-try the case in this proceeding, the Office of Public Counset 

has previously and informally requested Wedgefield to stipulate to the introduction of the 

entire record from the prior proceeding. Such request begs the question of whether or not 

this case should be retried again on the same issue. 

14. In its Motion to Strike and Dismiss, Wedgefield discussed at length the prior 

proceeding in which the issue of negative acquisition adjustment was raised by OPC, was 

fuIIy Iitigated, and was decided by the Commission. The docket number and final order 

number were cited in the Motion. A similar case, Cypress Lakes Utilities, Inc. in which 

OPC intervened and raised the issue of negative acquisition adjustment, was also cited in 

the Motion by Docket number and final order number. Both cases were discussed in 

significant detail in their applicability to the current case. The Motion to Strike and 

Dismiss also referenced over 100 other cases which had been decided by the Public Service 

Commission on this issue of acquisition adjustment. 

15. There is no genuine issue as to any material fact in this proceeding relating to 

negative acquisition adjustment. Therefore the entry of a summary final order on the issue 

of negative acquisition of adjustment is appropriate in this case. In re Bonita Country Club 

Utilities. Inc., Docket No. 990975-W, Order No. PSC-oO-O341-PCO-SU, 00 FPSC 2:353, 

issued February 18,2000. 
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16. Filed herewith is a certified copy of the Co"ission's Order determining 

that no negative acquisition adjustment was appropriate for this utility (Order No, PSC-98- 

1092-FOF-WS issued August 12,1998 in Docket No. 960235-WS). 

WHEREFORE, Wedgefield Utilities, Inc. moves for the entry of a summary final 

order in Docket No. 991437-W, which would determine that there is no material issue of 

fact set forth in the OPC Petition and Protest. 
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MOTION TO AMEND 
WEDGEFIELD’S MOTION TO STRIKE AND DISMISS 

THE OFFICE OF PUBLIC COUNSEL’S 
PETITION REQUESTING SECTION 120.57 HEARING AND 

PROTEST OF PROPOSED AGENCY ACTION 

17, For the purposes of its Motion to Strike and Dismiss the Office of Public 

Counsel’s Petition Requesting Section 120.57 Hearing and Protest of Proposed Agency 

Action, Wedgefield adopts the allegations set forth in the Background, paragraphs 1 - 8 

above, the allegations set forth in paragraphs 9 - 16 above, and, except as modified herein, 

adopts the allegations and prayer for relief set forth in its Motion to Strike and Dismiss. 

18. In the current docket (991437-WW) the Office of Public Counsel has 

previously requested that Wedgefield stipulate to the adoption of the entire record from 

the prior transfer proceeding (Docket No. 960235-WS) in which the Commission denied 

OPC’s request for a negative acquisition adjustment. Wedgefield has objected on ‘the 

grounds that the case has already been tried, and to introduce all that record again in this 

proceeding would merely beg the procedural questions at issue and obviate the necessity of 

considering the legal principles of res judicata, collateral estoppel, stare decisis, and 

administrative finality. There is no basis for retrying that case again, or for having to 

expend the time, effort and money necessary to re-litigate the issues and all the evidence 

that was considered and ruled upon in that proceeding. 

19. However, upon considering Wedgefield’s Motion to Strike and Dismiss, both 

the Staff recommendation dated October 26 and the reversed Staff recommendation dated 

October 31,2000 asserted that: 

- 7 -  



. . . In the instant case, the parties have not requested nor 
stipulated to the Commission taking judicial notice of the prior 
proceeding. Moreover, the record and decision in the prior 
proceeding has not been introduced into evidence in this 
proceeding. (Recommendation, page 7.) 

Based upon that procedural matter, Staff concludes that the Commission should find the 

Motion deficient. However, that is not the case. 

20. The Commissioners and the Staff have repeatedIy stated in proceedings 

before the Commission that it is not necessary for the Commission to take official notice of 

its own orders. Even in the Wedgefield transfer hearing on March 19, 1998, Wedgefield’s 

undersigned counsel had a difficult time getting the Commissioners to acknowledge the 

desirability of taking official notice of the approximately 100 prior decisions of the 

Commission on the subject of acquisition adjustments. Even the OPC attorney argued that 

it was unnecessary for the Commissioners to take official notice of its own decisions. 

Commissioner, I have no objection to takmg official notice, In 
fact, I have no objection to taking official notice of any orders of 
the Commission. I do not see the purpose of it. I think it’s a - I 
think that official notice of an order solely replaces having the 
Clerk of the commission coming in under oath and testlfying that 
these are, in fact, the orders of the Commission. That’s all official 
notice does. It serves no purpose. It doesn’t make them any 
different that any order of the Commission. I certainly have not 
objection to taking notice of ail theses, these orders. I don’t think 
it semes any purpose. [Transcript of hearing, March 19,1998, 
page 11,. In re Wedgefield Utilities, Inc., Order No. PSC-98-1092- 
FOF-WS in Docket No. 960235-WS, quoting the OPC attorney.]] 

21. The Motion to Strike and Dismissed discussed the Wedgefield transfer case 

in detail. The Motion included as Attachments C, D, and E the Post-Hearing Statement of 

Issues and Positions and Brief - filed by Wedgefield on April 28,1998; the Motion by 



Wedgefield Utilities, Inc. to File Post-Hearing Documents in Excess of Those Permitted by 

Rule 25-22.056)1)(d), F.A.C. - filed by Wedgefield on April 28, 1998; and the Post - 

Hearing Proposed Findings of Fact and Conclusions of Law of Wedgefield Utilities, Inc. - 

filed by Wedgefield on April 28, 1998. All those documents were from the Wedgefieid 

transfer case. If the Commission will take official notice of the order alone (or “judicial” 

notice as mentioned in the Staff recommendation), without accepting any portion of the 

prior record into these proceedings, then that concern can be eliminated. However, 

Wedgefield does not feel it is either judicially or administratively appropriate to require 

parties to retry the same issues, based on the same evidence, from prior cases. 

22. Upon motion of a party or upon its own motion, the Commission can take 

official notice of its own orders. 

WHEREFORE, Wedgefield Utilities, Inc. amends its Motion to Strike and Dismiss 

and requests that the Commission take official notice (judicial notice) of its own Order No. 

PSC-98-1092-FOF-WS issued on August 12,1998, in Docket No. 960235-WS, but limiting 

that notice to the order only and not include the record of the prior proceeding. A certified 

copy of that order is attached. 
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33. As required by Rule 28-106-204(3), F.A.C., the undersigned counsel has 

contacted Mr. Charles Beck for OPC and Ms. Patty Christensen for PSC Staff, and both 

reserve objections to the filing of the motions until they have had an opportunity to review 

them. 

Re spec tfully submitted, 

Ben E. Girtman 
FL Bar No. 186039 
1020 E. Lafayette St. 
Suite 207 
Tallahassee, FL 32301 

Attorney for 
Wedgefield Utilities, Inc. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a copy of the foregoing has been sent to the following 
by U.S. mail (or by facsimile#) this 3rd day of November, 2000. 

Patty Christensen, Esq.# 
Division of Legal Services 
Florida Public Service Commission 
2540 Shumard Oak Bfvd. 

Charles Beck, Esq.# 
Office of Public Counsel 
111 W. Madison St., Rm. 812 
Tallahassee, FL 32399-6588 

Tallahassee, FL 32399-0850 (850) 488-9330 
(850)413-6220 

Ben E. Girtman 

Note: Due to the length and ready availability of Order No. PSC-98-1092-FOF-WS a copy 
is not being served herewith as Attachment “A”. The certtfied copy is being filed with the 
Commission Clerk with original Motions. If a copy is needed, please contact Wedgefield’s 
counsel and a copy will be provided. 
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STATE OF FLORIDA 

Commissioners. 

E. LEON JACOBS. JR. 
LILA A. JABER 
BRAULIO L. BAEZ 

J. TERRY DEASON. CHURLlhV CAPITAL CIRCLE OFFICE CEl\rTER 
2540 SHUMARD OAK BOULEVARD 
TALLAHASSEE. FL 3399-0850 

CERTIFICATE 

I, BLANCA S. BAYO, Director of Records and Reporting, Florida Public Service 
Commission, do certify that I am the duIy appointed custodian of the official records of said 
Commission and, in that capacity, do certify that the attached pages (listed and described below) are 
true and correct copies kom Docket No. 960235-WS - Application for Transfer of Certificates Nos. 
404-W and 3414 in Orange County from Econ Utilities Corporation to Wedgefield Utiiities, Lnc. 
that are withm the Commission’s jurisdiction, as shown in the records of the Commission. 

WITNESS my hand and the seal of the Florida Public Service Commission this 3rd day of 
November, 2000. 

Document No. 

085 70-98 

DescriDtion 

Final Order Establishing Rate Base for Purposes of the 
Transfer, Declining to Include a Negative Acquisition 
Adjustment in the Calculation of Rate Base and Closing 
Docket, Order No. PSC-98-1092-FOF-WS, issued on 
August 12, 1998 @ages 1-32). 

BLANCA S. BAYO 

By: 
U U 

Kay Flynn, Chief of Bureau of Records 

( S E A L )  



DOCKET NO. 960235-WS , 

I n  re: Application fat amendment bOrua- - - -  
O R ~ K  NO. PSC of Certificates Nos. 404-W and 

3410s in Orange Countv bv 
I I 

J, T E R R Y  DEASON 
SUSAN F, C U R K  

J O E  GARCIA 

APPEARANCES: 

Ben E .  Girtman, Esquire, 1020 East Lafayetto Street ,  Suite 
207, Tallahassee, Florida 32301-4552. 

f of We 

Jack Shreve, Public Counsel, and Charles J. Beck, Deputy 
Public Counsel, Office of Public Counsel, 111 West Madhon 
Street, Room 812, Tal lahassee ,  Florida 32399-1400. 
gn behalf of the c-uzens e S t a t e  of ~1- 

Jennifet. Brubaker, Esquire, and Bobbie Reyes, Esquire, Florida 
Public Service Commisafon, Gerald L. Guntet  Building, 2 S 4 0  
Shumard Oak Boulevard, Tallahagsss, Florida 32399-0850, 
On h e h a l y  of t h e  Stafi. 



ORDER NO. PSC-98-1092-FOF-WS 
DOCKETS NOS. 96O235-WSf 960283-WS 
PAGE 2 .. 

W and 341-S from Econ Utilities Corporation (Econ) to Wedgefield, 
Wedgefield is a wholly-owned subsidiary of Utilities, Inc. 
Utilities, Inc. focuses on ownership and operation of small aystcms 
and prov ides  centralized management, accounting and f i n a n c i a l  
assistance to gmall u t i l i t i e s  that  were commonly built by 
development companies, On March 5, 1996, Wedgefield filed an 
application for amendment of  Certificates Nos, 4 0 4 - W  and 3410s  to 
include additional territory in Orange County. 

In Order No. PSC-96-124l-FOF-WS, F s w e d  October 7, 1996, this 
Commission, by final agency action, approved the transfer and 
granted the amendment of the certificates to include the add!.tLonal 
territory requested. By that adme Order, the Commission, by 
proposed agency action, established rate base f o r  purposes of the 
transfer .  

b 

The Office of Public Counsel (OPC) timely protested tke Order. 
Accordingly, by Order No, PSC-96-1533-PCO-WS, issued December 17, 
1996, this mattef wab rcheduled for an April .29,  1997 hearing in 
Orange County. By Ordes No, PSC-97-0070-PCb-WS, issued January 22, 
1997, the matter waa continued and t h e  hearing rescheduled for 
August 19, 1997. By Order No, PSC-97-0953-PCO-WS, issued August 
11, 1997, t h e  hearing on t h e  matter wau again continued, and 
pursuant to Order No, PSC-97-1041-PCO-WS, issued September 2, 1997, 
the hearing on t h h  matter was rescheduled for March 19, 1996. The 
Prehearing Conference was held on August 4, 1997, in Tallahagsea, 
Flor ida .  Prehearing Order No. PSC-97-0952-PHO-WS, wa3 isBued 
August 11, 1997. 

On February 17, 1998, the utility filed a motion to f i l e  
supplemental prsfiled testimony an behalf of utility wftness 
Seidman. Order No. PSC-98-0392-PCO-WSI issued 'March 16 ,  1998,  
denied Wedgefield's motion, stating that the information contained 
in the proposed supplemental testimony would be appropriately 
discused in the utility's poat-hearing brief .  

On March 19, 1998, the Commission held the technical hearing 
in wedgefield, Florida. The hearing was continued and concluded on 
March 26, 1998, in Tallahassee, ..Florida, A t  the  hearing, 
Wedgefield objected to the admiasion of Exhibit 4 i n to  t h e  kecord. 
The exhiblt consisted o f  several letters written by local officials 
on b e h a l f ,  of their constituenta. Wedgefiald'r objectha was 
overruled and the letters'were admitted, Official notice was taken 
of certain prior .Commis8ion Orders, a n  behalf. .of both Wedgefield.-?: . -4 
and s t a f f .  Exhibit- 8, conuirting of letterr;-xalated t o  a 8tudy - . .  ' 
performed by Orange 'County, waa stipulated to-by tho pattl .8 and 
admitted into theyrecotd. .- 
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ORDER NO, PSC-98-1092-FOF-WS 
DOCKETS NOS. 960235-WS, 960283-WS 
PAGE 3 .. 

Wedgefield made an o r a l  motion to strike certain portfons 
from the p t e f i l e d  testimony of OPC witness Larkfn, arguing t h a t  t h e  
testimony called f o r  the witness to reach conclusions beyond h i 3  
expertise, Upon hearing the argument3 of the parties and comments 
from s t a f f ,  the Comi3sion denied Wedgefield's motion, stating that 
t h e  utility's object ion appeared t o  go mote to the weight that the 
Commission would give to the testimony a3 opposed tu its 
admissibility, Wedgefield a h a  made an ora l  motion f o r  
reconsideration of Order No. PSC-98-0392-PCO-WS, which denied the 
u t i l i t y ' s  request to f i l e  supplemental prsfiled testimony, After 
hearing the arguments o f  parties and s ta f f 'a  comments, the 
Commission found that  tha u t i l i t y  had not demonstgated any m h t a k t  
of fact  or law and denied Wedgefield's motion for reconsideration. 

Customer testimony was taken at the beginning of the technical 
hearing on March 19. One customer testified t h a t  cugtomers 
generally support transferring the u t i l i t y  to Wedgefield subject to 
these conditions: rate b a m  should be equal to the purchase price, 
and a new development, referred to as either the Commons or the 
Reserve, should n o t  increags rates, A mcond customer testified 
t h a t  t h e  utility's rates exceed comparative rates for Beveral local 
utilities, The second customer'a rate study confirmed this rate 
d i s p a r i t y .  A third customer a l s o  testified t h a t  her bill8 were 
exceedingly large.  A fourth  testified that  any increase in rates 
should be s h i f t e d  t o  the developer o f  the A f i f t h  
customer presented several .letters fxom 'public o f f i c i a l s  who 
opposed incgeased cates on behalf of their constftuents and spoke 
in favor of t h e  purchase price relative to retention o f  t h e  
seller's rate base value, 

Reserve. 

A f i f t h  customer testified that water sexvice to her home Was 
interrupted from December 20 through December 22, 1997. She 
testified that she was told by utility pergonnel t h a t  tho utility's 
pipe3  were britt le  and shattering and should be fully teplaced, In 
response, U t i l i t y  Witneas Seidman testified that the rtaorted break 
occurred at a location where 10-inch and 6-inch mains intersect and 
several valves are found close to or under the pavement. He 
testiffed that shifting and se t t l ing  may occur over time because of 
t r a f f f c  pattrrna. He reported that the pipes d i d  not break, but 
Instead, separated from the valves. A repair crew began wotk  when 
the problem was .discovexed and, over'a 48-hoUZ period, completed 
t h e  reconnection + work. 'According --to the u t i l i t y ,  about 17 
customers experienced a water outage and customers whose water 
pressure fell below 20 pound3 per square inch were issued a boil 

i..: - 
. P  

water notice. , , , . *  t 
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ORDER NO, PSC-98-1092-FOF-WS 
DOCKETS NOS. 960235-535, 960283-WS 
PAGE 4 .. 

A sixth customer testified that customers asked Orange County 
to examine t h i s  system f o r  possible acquisition. According to this 
customer, the County found that acquiring t h i s  system was no t  
economically feasible for various red son^, The customer reported 
that the Department of Environmental Protection ( D E P )  informed t h e  
customers that t h e  utility was meeting minimum standards with 
''very, very  hard water." He a lso  testified t h a t  although he recognized that  t h i s  proceeding was not a rate case# h i s  principle 
concern was:  

[ I l f ,  in fact, t h e  Commission allows t h e  Company to 
depreciate a t  a r a t e  of 2 . 8  million and then use t h a t  a3 
a b a s i s  of cost, there's no queatfon in out  minds t h a t  
the Utility Company will then come forward and say t h a t  
they are not making any moneyr and, therefore, they w i l l  
initiate a rate case. That is our major, major concern, 

The customer asked t h e  Commfsaion to deny Wedgefield's requested 
rate base amount since the "the low purchase prize . . truly 
established the worth of the facility6" He explained t h a t  he d i d  
n o t  oppose t h e  proposed trans fa t  to Wedgefield but  opposed the 
proposition t h a t  the acquiring company should stand in the seller's 
s h o e s  with  respect  to rate base. 

Pursuant to Rule 2 5 - 2 2 . 0 5 6 ( 3 ) ( a ) ,  Florida Administrative Code, 
each party is required to file a post-hearing statement including 
a summary of each position. On April 28, 1998, Wedgefield and OPC 
each f i l e d  their Statement of Issues and Positions and Post-Hearing 
Briefs. On April  28, 1998, counsel for Wedgefield a l so  filed 
proposed findings of f a c t  and conclusions o f  law. We include our 
ruling on each o f  Wedgefleld'a proposed f f n d i n g s  of fact  and 
conclusions of law in Attachment A t o  t h i s  Order, incorporated 
hereto by reference. 

Having heard t h e  evidence presented a t  t h e  heariny in this 
proceeding and having zeviewed t h e  recommendation of the Commission 
s t a f f ,  a s  we11 a3 the brief8 of t h e  parties, we now enter our 
findings and conclusions. - 

Y- 
.* . -%; 

W 

In Prehearing' Order No9 PSC-97-09S2-PHO-WSI all parties and ;. . '  ,( ,$ 
.. I .  

staff agreed the  following ~tlpulations'wa~e reasonable. However, 
these proposed stipulations -were not ruled. upon a t  hearing. We 
have reviewed the stipulations, which are set  forth below, and f ind  
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them to be reasonable.  Accordfngly, the stipulatfons are hereby 
approved . 
1. Wedgefield Util it ies,  Inc., paid  cash of $ 5 4 5 , 0 0 0  f o r  the 

u t i l i t y ' s  asseta ,  In a d d i t i o n ,  it agreed to make contingent 
payments equal to every o t h e r  3ervicu availability charge  Ln 
the area known a3 The Commons if and when it is developed, 

2 .  The applicant u t i l i t y  has not requested rate base inclusion of 
any acquisition adjustment, 

Additionally, a l l  parties and s t a  
entitled "Acquisition Feasibility Ana 
Corporation," dated June 1995 and prepa 
supervision of Alan E, I spaas ,  Director, 
being entered into t h e  record without 
exhibit was offered as a s t i p u l a t e d  ex 
record without objection a t  the hearing, 
to rule on this stipulation, 

, f f  agreed t o  the exhibit 
l y s i s  of &con Utilities 
red under t h e  con t ro l  and 

t Orange County U t i l i t i e s ,  
objection. Because the 
hibit and moved fnto t h e  
it is unnecessary for us 

During  t h e  hearing, s t a f f  requested that  the u t i l i t y  provide 
as a late-filed exhibit "a per customer operating and maintenance 
expense ana lys ia  fo r  Econ Uti l i t ies  Corporation for the year3 1992 
through 1997," Thia exhibit waa Identified a3 Late-Filed Exhibit 
No. 18. By motion filed on April 14, 1998, OPC objected to this 
exhibit. In its objection, OPC argued that  had t h e  exhibit been 
offered at t h e  hearing, OPC would have conducted extensive cross- 
examination concerning the contents of t h e  exhibit. 

Upon review of the exhibit, s ta f f  determined that the exhibit 
was unnecessary and, therefore ,  decided t o  withdraw its reuuest for 
the exhibit. Based on t h i s  withdrawal, it is unnecessary for  us to 
address t h e  merita of either OPC's or Wedgefield's arguments 
contained in their r e s p e c t i v e  pleadings, Accordingly, we f i n d  that 
OPC's objection and the parties' subsequent pleadings are moot. 

As s t a t e d  previously, OPC protested  Order No, PSC-96-1241-FOF- 

appropriate not to include'a negat ive  acquisition adjustment i n  the 
calculation of rate- base, Our f ind ings  with re3pect to the 
acquisition adfuatment lssue, and a discussion o f  t h e  p e r t i n e n t  
elements, azo set  forth belaw, 

WS, in which the Commission, by proposed agency action, found ft 
. I  

. 
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Burden of Proof 

In its b r i e f ,  the u t i l i t y  argues that Rule 2 5 - 3 0 . 0 3 7 ( 2 ) ,  
Florida  Administrative Code, seta  f o r t h  what a utility must file 
w i t h  the Commission when it seeks authority f o r  a transfer of its 
f a c i l i t i e s .  The rule requires, fn pertinent part ,  t h a t  an 
application for transfer muat include a statement setting out the 
reasons for the inclusion of an acquis i t ion  adjustment, i f  one is 
requested. Wedgefield argue3 that, therefore,  if and o n l y  if a 
utility is seeking an acquisition adjustment, it (the utility) must 
j u s t i f y  the adjustment; t h e  rule does not require the utility 
applicant to allege or prove why an acquisition adjustment 
requested by mmeona e h e  should not be granted by the Commission. 
The utility asserts that there i r n o  rule, sta tu te  or order which 
places t h e  burden of proof on anyone other than the proponent of 
the acquisition adjustment, Wedgefield argue3 t h a t  OPC, as the 
only entity requesting an acquisitfon adjustment in this case, 
bears the exclusive burrden t o  show why a negative acquisition 
adjustment should be granted. 

Although O K  raised t h e  issue of burden of proof in t h i s  
proceeding, it d i d  not address t h e  fssue substantively in its b r i e f  
or in t h e  overview to I t a  br le f .  OPC merely recited its  poaition 
on the fssue, t h a t  the utility ha3 the burden of justifying why ita 
a c t u a l  purchase price should not be used t o  establish i t 3  rate 
b a s e .  

After an extensive review of p r i o r  Comiaa ion  Orders, it 
appears  that the igme of burden of proof regarding the rate base 
inclusion of an acquisition adjustment, either. positive or 
negative, is one of f i r s t  fmpresaion befog8 t h e  Commission. 
Neither t h e  u t i l i t y  nor OPC c i t e d  t o  any precedent directly on 
point. 

Becauss the inclusion of an acquisftion adjustmerit, e i ther 
positive or negative, will ultimately have an impact on rates, we 
find it appropriate t o  analogize t h i s  issue to the issue of who 
bears the  burden of proof in a rate proceeding. In -ria Paw= 
Q u o r a t i o n  v. C r u ,  413 S0.2d 1187, 1191 (Fla, 1982h the 
Florida Supreme Court  atatsd that the burden of proof fn a 
Commission proceeding is always on a utility seeking a rate change. 

d3sg Order No, PSC-96-0499-FOF-WSI issued April 9, 1996, in 
Docket No. 951258-WS. In previoua cases, we have held that  in any 
rate case, t h e  utility has the burden o f  proof* Order No. PSC-92- 
0266-FOF-SU, issued A p r i l  28,  1992, in Deckat No. 910477-SO. Sea 
also Order No. PSC-SS-I376-FOF-WS, issued November: 6 ,  1935, in 
Docket No. 940847-WS1 Order .- No. PSC-93-1288-fOF-SU, isaucd 
September 7,  1993, in Docket No. 920808-SU; Order No. PSC-93-1070- 
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WS, issued J u l y  23, 1993, in Docket No. 920655-WS; Order No. PSC- 
93-0423-FOF-WS, issued March 22 ,  1993, i n  Docket No. 920199-WS;  
Order No. PSC-92-0594-FOF-SU, issued J u l y  1, 1992, fn Docket No. 
910756-SU. 

In Order No. FSC-93-1023-FOF-WS, i swed  J u l y  12, 1993, i n  
Docket No. 911188-WS, we found t h a t  t h e  utility a t  a l l  time3 b e a m  
the burden of proof in a rate proceeding. Although t h e  underlying 
case involved t h e  granting of a certificate of public convenience 

wart RQ nLkd and necessity, the Florida Supreme Court  in S t e  
Warehouse v .  Bevia noted t h a t  while the burden of going forward 
with the evidence as to an issue may shift i n  any particular case,  
the burden of  proof remains w i t h  t h e  applicant, and it is t h e  
applicant who must carry the burden of proof. 294 Sa. 2d 315,  317- 
18 (Fla. 1 9 7 4 ) .  

We note t h e  issuance of  a recent opinion froa the Florida 
F i r s t  District Court o f  Appeal, m n  S t a t e s  V u e 3  n / k / a  

1’ Caae No. 96-4227, Commimion Docket No. 950495-  
WS, issued July  10, 1998. In the facts underlying the cage, 
Florida Water Services Corporation (FWSC) acquired the water and 
wastewater u t i l i t y  serving Lehigh Acre8 for less than what it cast 
the o r i g i n a l  owner to build the used and ugeful infraatcucture .  
&g the c o u r t ’ s  opinion a t  page 17.  In the order on appeal,  we had 
declined a request from OPC to include a negative acquisition 
adjustment in the rate base to reflect the price FWSC paid .  
In affirming t h i s  portion of t h e  Commission‘s Order, t h e  court 
concluded t h a t  OfC had made no showing of  exceptional or 
extraordinary cfrcumstancea, and that we therefore lawfully 
exercised our diacretlon i n  declining to make the reque3ted 
adjustment. Td, The First District C o u r t  of Appeal opinion is 
silent as to the issue of burden of proof with respect to the 
acquisition adjustment; however, we do not believe t h a t  the opinion 
is consistent with out  position on t h i s  isaus. S l m i h r ’  to t 3 e  
opinion referenced above, we believe that OPC was unsuccessful in 
demonstrating tho existence of extraordinary circumstarices i n  the 
instant caser Because OPC did not  carry i t s  burden o f  persuasion 
and there wag no aubsequont s h i f t  in the burden of proof, it was 
not required in either case that the utility rebut OPC’s 
allegations and carry the  ultimata burden of proof. 

As stated p k v i o u a l y ,  Wedgefield contends that  Rule 25- 
30.037 ( 2 1 ,  Florida Adminiatrativs Coda, La controlling on t h h  
h s u e  and does not require t h e  u t i l i t y  applicant to allege Or prove 
why an acquisition adjustment requested by someone a l so  should not  
be granted by the C o d s a l o n .  However, Rule 25-30 .037(2 ) ,  Florida 
Administrative Code, uets f o r t h  the items which must be filed in a 

Florida  W a t u  Servicga C o r w o n  v. Pub l i c  Serv t&!s 
. *  

e -  
+ - . .!* ”. 
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transfer application and does not dddregs,  either explicitly or 
implicitly, any legal standard3 on burden of proof .  Although 
Wedgefield contends t h a t  there is u "long h i s t o r y  of the burden of 
proof always being on the proponent of an acquisition adjustment," 
it f a i l s  t o  c i t e  t o  any case law or previous Cm"m3sfon Orders 
which are on point as to the issue. 

We find that in the instant case, as in rate proceedings, the 
ultimate burden of proof regt i  upon the utility. As stated 
previously, t h e  utility always has t h e  ultfmate burden of proof 
w i t h  regard to its rate$. Because t h e  imposition of an acquisition 
adjustment w i l l  eventually affect t h e  utility's rates ,  we find that  
the u t i l i t y  must carry the ultimate burden of proof as to why an 
acquisition adjuatmcnt should or should not be included in the rate 
base determination. As dhcussed in greater detail below, we Find 
t h a t  a showing of extraordinary circumstances must be made to 
warrant a rate base inclusion of an acquisition adjustment. Once 
the utility makes an initial showing t h a t  there are no 
extraordinary circumstances, the  burden of persuasion s h i f t 3  to the 
opposing p a r t y  to demonstrate that extraordinary circumstances arc 
present. If the opposing party meets t h e  burden of persuasion, t h e  
ultimate burden of rebutting the opposing patty's  allegations rests 
upon the u t i l i t y .  

In t h i s  case, the condition of the acquired a s s e t s  is of 
special concern because it waa presented a3 a rationale f o r  r a t e  
base inclusion of an acquisition adjustment OPC and some 
customers contend that the assets were 30 poorly maintained that 
the purchase price, not the seller's net book value, is the proper 
rate base amount. 

In its  brief, Wedgefield argues that erroneous ellegatfons 
were made with respect to the condition of &con's facilit.ies. 
Wedgefield contends that statements from the  Orange County Public 
Utilities Division (OCPUD) report  were taken out of contex t  and 
misapplied to a "stand-alone, pr ivate ly  owned system which operates 
under different regulatory requirements and a substantially 
d i f f e r e n t  operating situation." Wedgefiuld alleges that Mr. 
Larkin, who Is not a professional engineer and nevez visited t h e  
u t i l i t y ,  is unable to evaluate this system. Wedgefield further 
contends that ME. Larkin'r characterization o f  the condition of the 
u t i l i t y  is "second-hand, hearsay, and not convincing, and that: 
such expressions of opinion are neither authoritative nor r e l i a b l e .  

In its brief, OPC'$rgusa that t h e  u t i l i t y ' s  asaets were f n  
poor condition becauae Econ did not have a preventative maintenancc 

. % *  
. .  

- -  ?a I 
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program. OPC contends t h a t  t h i s  observation is meaningful since it 
is repeated throughout the OCPUD r epor t .  According t o  OPC, t h e  
u t i l i t y ' s  repair expenses will increase as its f a c i l i t i e s  age, 
p a r t i c u l a r l y  those associated w i t h  maintaining asbestos cement 
linea. Thus, 03C contends t h a t  h i s t o r i c a l  costa are not  i n d i c a t i v e  
of future c a s t s .  

U t i l i t y  Witness Went testified that this utility was i n  
complfance with regulatory requirements and not in any fmmedfate 
danger of f a l l i n g  out  of COmpliance. Mr, Wenz testified that, 
based on his personal observations and discussion3 with other local 
company personnel: 

this appeared t o  be j u s t  a typ ica l  develope=-owned 
system, whose attention wad diverted to developing, and 
he didn't maintain this l ike a professional utility 
company would, There wa3 some maintenance thfngs that 
had to be taken care of . Just your typical troubled 
developer-owned utility company. 

During cross-examination, Mr. Wenr testified that  Econ's facilities 
were not up to h f s  company's standards in Some respects. He 
explained that painting wa3 needed as an aesthetic measure and to 
prevent corrosion, some l i f t  stations needed to be reworked, and 
some pumps needed to be replaced. He agreed that the condition of 
the asseta  played Some role in Wedgefield's purchase negotiations. 
He acknowledged that infiltration, t h e  entry of groundwater into a 
wastewater ayrtem, was probably  a problem, but he was uncertain 
whether t h e  problem waa excessive or cast efficient t o  replace.  
However, he explained t h a t  looking f o r  infiltration wa3 a routine 
part  of maintaining a sewer sy3tem. 

During the initfal two year3 that Wedgeffeld has operated thia 
system, approximately $125,000 ha8 been spent for plant facilities. 
This includes $29,000 to refit a master-lift station, $8,030-$9,000 
to repaint utility tanks and equipment, $25,000 to rephce blowers 
at the wastewater plant, $8,000 to replace a driveway at the 
wastewater plant,  and $15,000 f o r  engineering wozk for expansion of 
the wastewater plant .  Also, about $38,000 was spent to replace 
lints improperly installed by t h e  developer, which was offset by a 
$30,000 developer payment, Ey compaglson, the  gross plant  value of 
the acquired plant facilftles was $6 ,712 ,055  a t  December 31, 1995. 
Thus, we believe. that 'Wedgefield's recent additions to p l a n t  are 
neither abnormal nor indicative of major problems. 

OPC Wftneas tarkfn testifled that  Econ waa a funct ioning 
utility that  was not in ndire,needn of being taken over, although 
it was not properly..maintained. Mr. Larkin never v i s j t e d  the 
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u t i l i t y  t o  personally e v a l u a t e  i t s  plant facilities. Instead, he 

used documents produced by others t o  support his position. One such document, titled "Acquis i t ion F e a s i b i l i t y  Analysis of Ecan 
U t i l i t i e s  Corporation," wa3 prepared by the OCPUD in January g f  
1995. As noted previously, the customerg asked Orange County to 

evaluate this system for possible acquisition. Mr. Larkin  testified t h a t  a "prevalent comment" in t h a t  r epor t  was that 
maintenance and repairs were o n l y  performed on an emergency basis 
since Econ did not have a preventative maintenance program. 

In its report, the OCPUD stated t h a t  rehabilitation and 
improvement costs of $4,642,367 were anticipated for the water and 
wastewater systems. Estimated improvements to the water treatment 
f a c i l i t y  totaled $489,555, while rehabilitation of the distribution 
system totaled $577,612, Improvement8 to the water plant included 
installing. a new well and pumping equipment, as well as softening 
and scrubbing equipment. The softener was replaced sometime in 
1996. The major rehabilitation cost  f o r  the distribution system 
involved replacing asbeatos-cement pipes that were installed 
between 1962 and 1970. Projected improvements to t h e  wastewatet  
collection plant t o t a l e d  $839,960, while rehabilitation of the 
collection s y s t e m  totaled $2,734,7SS. Improvements f o r  the wastewater treatment plant mostly Involved projected expansion 
costs. But f o r  t h e  collection system, OCPUD concluded t h a t  all of 
t h e  asbestos-cement pipes would need to be replaced, that lines 
should be moved from t h e  rear to the front of houses, and that 
substantial repaving costs would be fncurred.  

Interconnection of this utility w i t h  OCPUD'a utility system 
was deemed impractical f o r  various reasons. A s i g n i f i c a n t  concern 
was the cost of installing water and Wastewater tranamission l i n e s  
to interconnect Econ's facilities with OCPUD, which was estimated 
to be $6,096,035 for the water system and $5,084,288 for the 
wastewater s y s t e m .  OCPUD's water and wastewater facilities are 
about IO miles from Wedgefield. 

Further, Mr. t a r k i n  noted that Econ's own engineer commented 
that asbestos-cement pipe would eventually need to be replaced. We 
note, however, that the quoted portion o f  that draft report does 
not identify when replacement would be needed. Mr. Larkin a l s o  testified that Econ f a i l e d  to adequately maintain its facilities: 
"(tihe obvious reason for t h e  low purchase price in relationship t o  
t h e  net book value is that many of the assets will have t o  be 

.-  replaced or repaired," a . .  * 

U t i l i t y  Witness Seidman testified that  Mr. Larkin's 
characterization of this u t i l i t y  was 8*second-hand opinion." Mr. 

' Seidman testified that he inspected the u t i l i t y ' s  facflitfes prior 
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t o  writing his testimony and j u s t  p r i o r  to t h e  hearing in Orlando. 
He testified that Mr. Larkin's prefiled testimony led him to 
believe the system was in "shambles." fnstead, he testified t h a t  
the system was in relatively average condition for a small system, 
that everything was "funct ioning" and there were no violations, but 
there was maintenance which 3hould be done. He testified t h a t  
while the OCPUD report indicated severe corrosion was p r e ~ e n t  at 
Econ's water and wastewater plants, t h e  visible cot'rosion has been 
corrected and o t h e r  cor ros ion  problems can and w i l l  be corrected 
through normal maintenance. 

Mr. Seidman testified that thia system operates under t h e  
environmental jurisdiction of DEP and the Orange County 
Environmental Protec t ion  Department, which r e g u l a r l y  inspect the 
u t i l i t y  and establish compliance standards, He f u r t h e r  testified 
t h a t  the system is not subject to OCPUD jurisdiction or standards, 
and that OCPUD h a s  imposed standards on its own systems that may 
not be required or economically f eas ib le  for an independent u t i l i t y  
in order f o r  it to provide safe, efficient and sufficient-service. 

Mr. Seidman testified that t h e  OCPUD report  concluded that 
€con's water supply, treatment, and distribution systems were 
basically in good condition, but  t h a t  there  were problems with the 
wastewater system. He said while t h e  repor t  d i d  not find that t h e  
p l a n t  was malfunctioning, it ind ica ted  that there were significant 
inflow and infiltration problems. However, he explained: 

T h a t  in itself is not some type of -- something that p u t s  
a system in poor condition. We know that the p i p e s  in 
t h i s  system arb o l d .  There's indication that a portion 
of them are asbestos cement p i p e ,  which represents about 
20% of the pipe  that'e in the ground now. That was the 
standard a t  the time they were put  in. There's not much 
you can do with them except take them out .  T h a t  is not 
f e a s i b l e  f o r  a system t h i s  size. 

Mr. Seidman testified that OCPUD's  report suggests t h a t  $ 3 . 3  
million of its estimated $4.6 million capital improvement cost is 
needed to relocate mains from rear l o t  t o  front lot lines, to 
replace asbestos lines, or to replace "old" cast iron p i p e s .  He 
testified that: "(t)htre is no requirement on a pr ivate ly  owned 
utility to engage in such a massive replacement program, nor is 
Orange County or the DEP requiring the u t i l i t y  to do SO." Inatead, 
he said that OCPUD evaluated this system under the assumptian that 
it would be integrated into the county's water and wastewater 
system. He explained: 
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The analysis then details some $4.6 million i n  "costs" 
allegedly needed t o  bring the s y s t e m  up to County 
"standards." There is an inference t h a t  thiz amount of 
money must be spent because the utility s y s t e m  is 
"substandard." T h a t  is an incorrect inference and it is 
misleading. 

Mr. Seidman testified t h a t  statements from the OCPUn r e p o r t  
t h a t  maintenance was only performed on an "emergency basis" were 
conjectures not  otherwise explained or substantiated in t h a t  
repor t .  He testified t h a t  maintenance may be performed on an "as-  
needed" basis without every instance being an emergency. As Econ 
incurred cumulative net operating losses of $ 2  million and n e t  
income losses of $4 million from 1988 to 1995, Mr. Seidman said he 
would not  be surprised that a preventative maintenance program was 
not in p l a c e .  In addition, Mr. Wen2 testified that t h e  p r i o r  owner 
wa3 not interegted in operating a utility 6): committing fund3 to 
i t .  However, Mr. Seidman testified that Wedgefield can actively 
pursue a capital improvement program and finance capital additions, 
which is the intended benefit of the Commiasfon's -acquisition 
adjustment policy. 

Based upon the evidence in the record, we f i n d  t h a t  the 
acquired assets were in fair condition. As stated prtvioualy, Mr. 
Wenz testified that t h e  facilities a t e  in compliance with 
regulatory requirements and are not operating in v i o l a t i o n  of any 
DEP standards. Any significant problems which may e x i s t  appear to 
r e l a t e  to t h e  us& of  asbestos-cement p i p e s  for  distribution and 
collection l ines,  which was not an uncommon practice when those 
lines were installed. While replacement of these l ines  will 
eventually be necessary, immediate replacement is riot economically 
f e a s i b l e .  We b e l i w e  the record shows t h a t  the acquired a s s e t s  
were relatively typical  f o r  a developer-owned system. For t h i s  
reason, we find that the u t i l i t y ' s  facilities were in f a i r  
condition, were t y p i c a l  of other utilities, and were not 
extraordinary in nature. 

Generally, absent extraordinary cfrcumstances, it has been 
Commission policy that a subsequent purchase of a u t i l i t y  syatem a t  
a premium 41: s discount shall no t  affect the rate base balance. As 
stated in Order No. 23376, iBsued August 21, 1990, the purpose of 
t h i s  policy is t o  create an incentive for larger utilities to 
acquire small, "troubled" systems. 

In its b r i e f ,  Wedgefield argues that Econ wa3 Q financiAlly 
troubled u t i l i t y ,  having sustained cumulative n e t  lo8seu in ex:e53 
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of  $ 4  million over the most recent e i g h t - y e a r  period and t h a t  i t  
Lacked either the mean3 Ot commitment to fnvest  in future c a p i t a l  
needs o r  f u t u r e  maintenance. Wedgefield argues t h a t ,  I i n l i k e  Econ, 
it has  the financial ability and c a p a c i t y  to commit funds to 
operation of t h i s  utility. Wedgefield further contend3 that if 
O P C ' s  witness adnitted that t h i s  system was troubled, t h a t  would 
support t h e  applicability of t h e  Commission'9 policy of excluding 
the acquisition adjustment. 

In its brief ,  OPC argued i n  i ts  brief that  Econ's a s s e t s  were 
poorly maintained. OPC further argues that while Ecan was a b l e  to 
meet environmental standards, it did not have a formal preventative 
maintenance program, on ly  doing what wa3 neces3ary to facilitate 
housing development. In its feasibility study, OCPUD reported t h a t  
repairs were performed on an emergency basis and that t h e r e  wag no 
regular preventative maintcnanca program. Nonetheless, O K  argues 
that Econ was not a "troubled" utility because it wa3 a b l e  to meet 
regulatory standards by providing maintenance on an emergency 
basis. 

With regard to OPC witness Larkin's apparent inability to 
conclude t h a t  Econ was a "troubled utility," Mr. Seidman testified 
that: 

[Mt. Larkin) used a substantial part of h i s  testimony to 
imply t h a t  this utility was l i k e  a car about to lose its 
wheels, that the expense to just keep it runn ing  would be 
enormous, and that t h e  previous owner d i d  practically 
nothing to maintain  it, Then, when it comes to 
determining whether t h e  u t i l i t y  fs troubled, he turns to 
t h e  PSC staff Engineera' report  which s a p ,  well it 's  not 
ao bad, it needs some improvements, but there is no 
problem with the water, and t h e  wastewater plant is fine. 

Mr. Seidman stated that Mr. Larkln balked a t  concluding t h a t  t h e  
utility was "troubled" because he "knows the purpose cf t h e  
Commission's acquisition policy ;is to g i v e  large utilitizs an 
incentive to purchage small, 'troubled' utilities." 

M r .  Wenz testified t h a t  the previous owner confided that: 
"although he wanted to continue to develop property, he was no 
longer interegted in operating a u t i l i t y  or committing funds to 
it." In contraat, Mr. Wen2 testified t h a t  Wedgefield's parent 
company only operates utility systems. With this affiliation, 
Wedgefield will be able to attract capital at a reasonable cost and 
benefit from economies of scale through sharing common vendor and 
management resources. He testified that Utilities, InC. is 
probably t h e  largest active company acquiring troubled water aad 
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wastewater  systems in Florfda and that it zelied upon this 
Commission's acquisition adjustment policy to bargain f o r  and 
purchase these systems. 

We believe these conditions are characteristic G E  a 
financially "troubled" utility. The record indicates t h a t  &con was 
n o t  in a poaftion to increase its maintenance coats, to actively 
p u r s u e  a capital improvement program, or t o  finance capital 
additions. Conversely, Wedgefield appears able to dgsume these 
obligations. Baaed on t h e  foregoing, we believe the record 
indicate3 that although Econ was a functioning utility, it was 
economically "troubled." Accordingly, we find that Econ was a 
" t r ou b 1 ed" s ys t em . 

On November 17 ,  1989, OPC asked the Commission to initiate 
rulemaking or, alternatively, to investigate its policy regarding 
acquisition adjustment$. Since at least 1983, we have consistently 
held that the rate base calculation should not include an 
acquisition adjustment absent evidence of extraordinary 
circumstances. We reviewed this issue in Docket No. 891309-WS. By 
Order No. 22361, issued January 2, 1990, we rejected OPC's petition 
to initiate rulemaking but granted i ts  request to investigate t h i s  
topic. Thereafter, we invited Interested partie3 to submit w r i t t e n  
comments and conducted workshops to discuss t h h  subject. By Order 
No. 23376, isaued August 21, 1990, as a proposed agency action, we 
conciuded t h a t  it would not be appropriate  to amend our  policy 
regarding acquisition adjustmentg. In t h a t  order, we stated that 
not only mfght OPC's proposed change not benefit the customers of 
troubled utilities, it might actually be detrimental, by removing 
any incentive for larger utility companies to acquire distressed 
systems. O n  September 11, 1990, OPC filed a protest to Jrder No. 
2 3 3 7 6 .  

Thereafter, pursuant to Section 120.57 ( Z ) ,  Florida S t a t u t e s ,  
we invited all interested partie3 t o  appear and be heard during an 
oral  presentation on J u l y  29, 1991. During t h i s  hearing, OPC 
argued that  by failing to impose a negative acquisition adjustment 
on the buyer, the Commission was creating a "mythical" investment 
that exceeded t h e  buyer's actual commitment of c a p i t a l .  O K  
f u r t h e r  argued that t h e  Commission did not have the statutory 
authority to give the buyer the rate bass of the seller. 
Conversely, utility companies argued that the Cormnis8fon has broad 
authority to interpret its statutory authority in a manner which 
best gervcs t h e  long-term intare3ts of the ratepayers.  
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Reviewing our acquisition adjustment policy i n  Docket No. 
891309-WS, we heard contrasting positions regarding use of the 
purchase price or the seller's rate base f o r  subsequent rate  case 
proceedings. In Order NO* 25729,  issued on February 17, 1992, we 
concluded t h e  investigation and confirmed our acquisltfon 
adjustment policy, In that Order, we stated: 

We stfll believe t h a t  our current policy provide3 a much 
needed incentive for acquisitions. The buyer  earns a 
return on not j u s t  the purchaae price but the  entire rate 
base of t h e  acquired utility. The buyer also receives 
t h e  benefit of depreciation on the full r a t e  base.  
Without these benefits, large utilities would have no 
incentive to look f o r  and acquire small, troubled 
systems, The customers of t h e  acquired utility are not 
harmed by this policy because, generally, upon 
acquisition, rate base has not changed, 90 rates have not 
changed. Indeed, we t h i n k  the customera receive benefits 
which amount to a better quality o f  s e r v i c e  at a 
reasonable rate. With new ownership, there are  
beneficial changes: the elimination of financial pressure 
an the utility due to its inability to obtain capital, 
t h e  ability to a t t r a c t  c a p i t a l ,  a reduction in t h e  high 
cost of debt due to lower risk, the elimination of 
substandard operating conditions, the ability to make 
necessary improvements, the ability to comply with the 
Department of Environmental Regulation and the 
Environmental Protectfon Agency requirements, reduced 
costs due to economies of scale and the ability to buy in 
b u l k ,  the Introduction of more professional and 
experienced management, and t h e  elimination of general 
disinterest in u t f l i t y  operations in the case of 
developer owned systems. 

In its  brief, the utility argues that the Commission's palicy 
regarding acquisition adjustments, which ha3 been in effect at 
least since 1983, is that absent extraordinary circumstances, t h e  
purchase  of a u t i l i t y  3ystem a t  a premium or discount, Jhall not 
affect rate base. Wedgefiald further contsndr that all of the 
arguments s e t  fozth by Witness Larkin have been heard and rejected 
by the Commission in Docket No. 891309-WS. 

In its brief, OPC argue3 that because the Commission does not 
have a rule regarding acquisition adjustments, it cannot have in 
placa  a policy which require3 a showing of extraordinary 
circumstances in order to warrant the recognition of an acauisition 
adjuatment. If t h e  Commission had such a policy, Section 
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120.54 (1) ( a )  , Florida S t a t u t e s ,  would 
have a rule reflecting that policy. 

Section 1 2 0 . 5 4  (1) ( a ) ,  Florida 
rulemaking h not a matter uf agency 

require the Commission t c  

Statutes, provides that 
discretion, and t h a t  each 

agency statement defined as a rule by Section 1 2 0 . 5 2 ,  F l o r i d a  
Statutes, shall be adapted by t h e  rulemaking procedure a s  soon as  
f e a s i b l e  and practicable. Rulemaking shall be presumed f e a s i b l e  
unless the agency proves t h a t  (1) the agency has not had sufficient 
time to acquire the knowledge and experience reasonably necessary 
to address a s tatement  by rulemaking, or ( 2 )  related ratters a t e  
not s u f f i c i e n t l y  resolved to enable the agency to address a 
statement by rulemaking. Section 120 .54  (1) ( a )  l.a.-brt Florida  
Statutes. 

In i t s  b r i e f ,  OPC contend3 that, u n l e s s  t h e  Commission is 
violating the Administrative Procedure Act, e i t h e r  t h e  Commission 
has not acquired t h e  knowledge and experience reasonably necessary 
to address a 3tatement about acquisition adjustments by rulemaking, 
or t h e  Commisaion has  not sufficiently resolved related m a ~ t 9 r s  to 
enable the Commission to address a statement by rulemaking: 

OPC contends in i ts  br ie f  that, although there is no 
requirement f o r  a showing of extraordinary circumgtance3, such 
circumstances have been shown by t h e  combination of a l a c k  o f  
maintenance of Econ's facilities by t h e  p r i o r  owner and the 
magnitude of difference between t h e  net book value and the purchase 
pr ice .  In sUrmnary, OPC argues in the "overview" portion of its 
brief t h a t  

the facts and circumstances fn t h i s  case meet the 
"extraordinary circumstances" t e s t  described in 
Commission orders dealfng with t h e  purchase'of o t h e r  
water and wastewater utilities. This unadapted rule  
policy, however, is not binding on t h h  proceeding. All 
of the facts and circumstances in t h i s  case, along w i t h  
the inevitable consequences of t h e  Commission's a c t i o n s ,  
must take precedence over unadopted rule policy i f  the 
CommfssFon decide3 that the "extraordinary cifcmstancts'' 
test has  not been met in t h i s  case. 

Although the Commission has  no rule regarding t h e  r a t e  base 
inclusion of an acquisition adjustment, previous Commission orders 
have c o n s i s t e n t l y  stated t h a t ,  absent evidence of extraordinary 
circumstance3, the rate base calculat ion should not include an 
acquisitfon adjustment. Set Order No. 20707, ismed February 6, 
1999, in Docket No. 880907-WU; Order No, 23970, issued January 1, 
1991, i n  Docket No. 900408-WS; Order No. 25584, issued January 8,  
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1992 ,  i n  Docket No. 910672-WS; Order No. PSC-95-0268-FOF-WS, issued 
February  2 8 ,  1995, in Docket No. 940091-WS; Order No. PSC-96-1320- 
FOF-WS, issued October' 30, 1996, in Docket No. 9 5 0 4 9 5 - W S .  

As discussed previously, a recent opinion from the Flor ida  
Firs t  District Court of Appeal, S o u t h s n  S t a t e 3  Ut- n/p& 

V .  Florfda P \ l b l i c  Ser vice 
Commjssion. et al, , Case No. 96-4227 ,  PSC Docket No. 950495-WS, 
issued J u l y  10, 1998, is instructive. In the Order on appeal, the 
Commission had dec l ined  a request from the Office of Public Counsel 
t o  make a downward adjustment in rate base, ruling t h a t :  

€ ' l o r l a p  W a t u  S w v i c e g  CorDoratfon 

This Commission has acknowledged t h a t  absent 
extraordinary circumstances, the purchase of a utility 
system at a premium or discount should no t  affect rate 
base  a 

&g t h e  court's opinion at page 17, Order No. PSC-96-1320- 
FOF-WS, issued October 30, 1996 ,  in Docket No. 950495-WS. T h e  
First  District Court of Appeal concluded that OPC had made no 
showing of exceptional or extraordinary circumstances, and t h a t  the 
Commission therefore l a w f u l l y  exercised its discretion in declining 
to make t h e  requested adjustment. & 

We agree with Wedgefield's contention that the current 
Commission practice regarding acquisition adjustments i s  t h a t ,  
a b s e n t  extraordinary circumstance3, the purchase of a utility 
system at a premium or discount, s h a l l  not affect ra te  base. 
Although what constitutes "extraordinary circumstances" must be 
determined on a case-by-case basis, e x t r a o r d i n a r y  circumstances 
must b e  shown to' warrant rate base inclusion of an acquisition 
adjustment. This is consistent with the investigation conducted as 
to our acquisition adjustment policy in Docket No'. 891309-WS, and 
subsequent Commfssion Orders in which acquisition adjustmerts are 
at issue. 

A t  t h e  August 4 ,  1997 Prehearing Conference, an issue was 
raised by OPC regarding the e f fec t  of prior orders to the i n s t a n t  
proceeding. After hearing from the utility, OPC and s t a f f  
regarding the relevance of the proposed issue, t h e  Prehearing 
Officer struck t h e  issue from t h e  Prehearing Order, notfng that the 
issue was essentially phrased as a rule challenge that would be 
more appropriately brought before the Diviafon of Administrative 
Hearings in a proceeding pursuant t o  a Section 120.54, Flor ida  
Statutes. 

The matter3 rafsed in OPC's brief regarding whether t h e  
Commission's policy on acquisition adjustment3 constitutes an 

a 
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umpromulgated rule are substantially similar to those raised with 
regard to t h e  proposed issue which was stricken d u r i n g  the 
Prehearing Conference. Although the matter was not at issue in 
this case, we note t h a t  the acquisition adjustment issue is p a r t  of 
an on-going Commission s t a f f  projec t  on viability and capacity 
development in the water and wastewater industry. We are n o t  
prepared to go t o  rulemaking u n t i l  the  overall project reaches same 
conclusion. We further note t h a t  the issue has been considered in 
p a s t  rulemaking cases, in which we were unable to reach a consensus 
on t h e  issue of extraordinary circumstances. 

Wedgefield contends t h a t  rate base inclusion of an acquisition 
adjustment fs not  appropriat8 since there are no extraord inary  
circumgtancea in this case, I t  argues t h a t  OPC misunderstand3 
Order No. PSC-96-1241-FOF-WS, i f  OPC believes t h i s  issue o n l y  
depends upon used and u s e f u l  adjustments. Instead,  Wedqefield 
argues that a used and useful  adjustment "temporarily" removes the 
disputed balance in a rate proceeding, whereaa rate-base inclusion 
of the acquisition adjustment "permanently" reduces the o r i g i n a l  
cost balance. 

In i t s  brief, OPC argues t h a t  the d i s p a r i t y  between t h e  
purchase  p r i c e  and t h e  seller's n e t  book value, together w i t h  the 
absence of preventative maintenance, are just reasons f o r  rate base 
inclusion of the negative acquisition adjustment. OPC Witness 
L a r k i n  testified that extraordinary circumstances are present in 
this case. First, he tes t i f ied  that Wedgefield's cash payment for 
Econ's assets was $$45,000,  whereas Econ'3 rate base a t  December 
31, 1995, was $2 ,845 ,391 .  Additional payments to Econ are expected 
if develapment of t h e  Reserve or Commons proceeds. Mr. Larkin 
testified t h a t  Econ's assets  were o n l y  worth $545,000 because of 
"the condition of  the assets  and t h e  amount o f  improvements 
necessary to bring the assets  to an acceptable c m d i t i o n . "  Mr. 
Larkin testified that t h e  extraordinary circumstances fo r  this case 
were: 

Wedgefield was able t o  purchase this utility f o r  
approximately 20 cents on t h e  dollag. And Ff an 
acquisition adjustment is not recognized, t h a t  these 
ratepayers w i l l  be asked to pay a rate of return on 
whatever por t ion  of that 2 .8  million is eventual ly  used 
and useful. And our feeling is i t 9  probably pret ty  high 
nod. P l u s ,  whatever repairs and maintenance expenras a r t  
necessary t o  bring this up -- t h i a  u t i l i t y  up t o  a 
standard t h a t  would be acceptable for t h e  consumption of 
the customers. 

. .  
* 
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However, Mr. Larkin acknowledged under cross-examination t h a t ,  
absent this sale, Econ would have been allowed to earn a r e t u r n  on 
i t s  net o r i g i n a l  cos t ,  p h  depreciation, subject to used and 
useful adjustments. Also, Mr. Larkin stated t h a t  he would n o t  be 
troubled by the sale if Wedgefield had paid $ 2 . 8  million to acqulre 
Econ’s assets if t h a t  was an arm’s length transaction. 

Mr. Larkin preparzd two schedules that illustrate relative 
income requirements under two investment alternatives: the purchase 
p r i c e  before f u t u r e  payments, or $545 ,000 ,  and the s e l l e r ’ s  net 

investment a t  December 3 2 ,  1995, or $2,845,391. He first calculated t h a t  allowing a 12.95% pre-tax return on the seller’s 
investment would y i e l d  a 67 .61 )  re turn on the purchase pr ice ,  
Second, he c a l c u l a t e d  t h a t  allowing a 69 return on a $ 2 , 8 0 0 , 0 0 0  
investment would y i e l d  a 3 0 . 8 3 %  return on $ 5 4 5 , 0 0 0 .  

We believe t h a t  these calculations o n l y  show that the 
acquiring company may rea l i ze  an enhanced return on its investment 
that exact ly  corresponds t o  the price  differential: the larger  t h e  
pr ice  difference, t h e  larger t h e  expected return. However, when 
used-and-useful measures are considered, t h e  income differential is 
accordingly reduced. Further,  Mr. Larkin’ s  equations do not show 
t h a t  Wedgefield‘s revenues  would exceed ECOR‘S comparative 
revenues. If operating expenses are reduced, the assumed expansion 
of earn ings  may be offset  by a reduction in expenses. T f  c o s t  of 
capital charge9 are reduced, other s a v i n g s  may result. 

Utility Witnesg Seidman testified t h a t  he believed the price 
difference was the only condition t h a t  Mr. Larkfn Characterized a s  
extraordinary. He argued t h a t  u s i n g  this argument to j u s t i f y  
inclusion of the acquisition adjustment was an exercise in circular 
reasoning. Instead, according to M r .  Seidman, the price difference 
is t h e  incentive t h a t  the acquiring company obtain3 for buying the 
u t i l i t y .  On an o v e r a l l  basia, Mr. Seidman s a i d  the Ccmmission 
should examine its policy from two perspectives: first, that Mr. 
Larkin’s arguments have a l l  been made before  and r e j e c t e d  i n  a 
generic proceeding, and second, t h a t  t h e  acquiring company relied 
upon the Commission’s policy to bargain for and purchase this 
system.  

In Docket No. 891309=WS, we revfewed our policy concerning 
acquisition adjustments .  In Order No. 25729, issued February 17, 
1992, we acknowledged t h a t  the buyer not only tarns a return on t h e  
acquired utility's rate base b u t . a l s o  depreciation on that balance. 
We concluded that without these benefits, “large ut i i i t ies  m u l d  
have no incentive to look for and acquire small ,  troubled s~Stem3.’‘ 
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We concluded that, absent extraordinary circumstances, the s e l l e r ' s  
net book v a l u e  should be retained. 

Upon consideration of tho parties' arguments, the evidence in 
t h e  record, and o u r  revfew of prior Commission orders on the 
matter, we believe t h a t  there ate no extraordinary citcum3tances 
t h a t  warrant rate base  inclusion of an acqulaition adjustment in 
t h i s  case. As digcussed previously in this Order, the acquired 
assets were in f a i r  condition, neither extremely good nor extremely 
poor. Some water and wastewater lines were installed us ing  
asbestos-cement pipes, but there are no immediate plans to replace 
those facilities, Instead, the evidence 3hows that the estimated 
cost just to replace those l ines  would exceed the net book v a l u e  of 
a l l  of t h e  utility's exigting facilitfes. 

We do not believe that t h e  acquisition adjustment issue should  
depend upon the magnitude of the price differential. In other 
cases, we have encountered larger price and percentage difference3 
while approving retention of the seller's net book value. Based 
upon c e r t a i n  underlying assumptions, including a 100% uscd-and- 
useful finding, ME. Larkin calculated that Wedgefield would realize 
a 67.71% pretax return on its  initial $515,000 investment, 
However, used-and-useful adjustments, if any, will reduce 
WedgefLeld's income requirement. Further ,  any savings due to 
reduced expenses and coat of capital features are ignored in M r .  
Larkin's model. 

Interconnection with OCPUD'g utility system was deemed 
impractical f o r  various reasons, fncluding significant coats to 
replace Econ's asbestos-cement lines and even larger expenditures 
to install trammission lines between &con and Orlando's service 
a r e a s .  In other respects, Mr. Seidman te3tified t h a c  t h e  OCPUD 
report  indicated that severe corrosion was present at EcorVs water 
and wastewater plantg ,  but he explained t h a t  visible corrosion has 
already been corrected and other corrosion problems would be 
corrected through normal maintenance. 

Accordingly, we find that there are no extraordinary 
Circumstances in this proceeding which warrant a rcte bage 
inclusion of an acquisition adjustment. 

In its brief,  Wedgefield argues that becauae it has not 
requested rate base inclusion of a negative acquisition adjustment, 
the burden o f  proving that such an adjustment should be made rests 
wi th  the patty requesting such ttreatmant, which in this cas* 
OPC. OPC argues that  a $2,300,394 negative In its  brief, 
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acquisition adjustment, or Econ'a n e t  book balance of $ 2 , 8 4 5 , 3 9 4  
l e s s  t h e  $ 5 4 5 , 0 0 0  caah purchase price, should be included in rate 
base. 

During t h e  hearing, Mr. Wenr was asked whether Wedgefield 
should a3sume some of the burdens 83 wall as some of the benefits 
of "stepping in t h e  shoe&' o f  t h e  former company. M r ,  Wenr 
indicated t h a t  i f  Wedgefield incurred co3t3 to correct i n f i l t r a t i m  
problems, Wedgefield would expect to recover those coats even if 
those problems were due to the previous o w n e r h  neglect of 
maintenance. However, Mr. Wen2 re3pondcd that Wedgefield would not  
expect full recovery of aimilat coats i f  it had always owned t h e  
system and f a i l e d  t o  maintain it3 lines. Asked to e x p l a i n  t h e  
seeming incongruity of those positions, Mr. Went testified :hat 
Econ had $7  million i n  accumulated operating losseg on its books 
and, therefore, insufficient fund8 to better maintarn its 3ystem* 
F u r t h e r ,  as the acquirer of a troubled u t i l i t y  system, Wedgefield 
would e x p e c t  to recovef its  costs and not be held responsible for 
the previous owner'3 omissions. Asked whether the previous owner's 
failure to properly maintain the system would qualify as an 
extraordinary circumstance, Mr, Wenz tegtified that it "hagn't been 
h i s t o r i ca 1 1 y . " 

Mr. Larkin suggested that the Commission should use the a c t u a l  
purchase price and avoid subsequent s o r t i n g  out of what was paid  to 
correct t h i s  or t h a t  problem. If the Commfssion u3es t h e  putchase 
price,  "we've got a number we can deal with. We won't have t o  deal 
with in the future about what may or may not be disallowed. Let 
them recover everything in t h e  future t h a t  they pay to bring it up 
to snuff." We believe that Mr. Larkin's propoaal goes to t h e  heart 
o f  the many concerns that have been expressed over time about the 
Commission's policy regarding acquisition adjustments. However, it 
effectively removes the incentive f ac to r  f o r  Wedgefield's 
acquisition of Econ'3 facilities. 

Mr. Seidman a h o  addressed the fsme concerning the acquiring 
company's respongibility for problems caused by the seller. He 
testified that  he believed Mr, Wenz was probably too careful in his 
remarks, and t h a t  some intermediate position was needed. He 
testified that when the Commission makes a negative acquisition 
adjustment, t h e  buyer: is held responsible Bince everything fs 
written o f f ,  whether the impact is large or small: "(tlhere's no 
incentive to me under that type of arrangement f o r  anybody to make 
a purchase." If  the negative acquisition adjustment i a  not  made, 
"the purchaser gets t h e  i n c e n t i v e ,  but t h e  door is still l e f t  open" 
in a r a t s  cas. t o  evaluate whether improvements are needed to 
compensate fo r  prior neglect. Since the Commission can tov iew the 
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problem in the future, the purchaser is pzotected because i: has an 
opportunity to address those concerns at t h a t  time. He e x p l a i n e d :  

You know there may be an adjustment appropriate in one 
particular account  and not in another, instead of across 
the board and it's gone forever. To me that's f a i r .  
I've ta lked to Mr. Wenz, and he hag no problem with t h a t  
type of approach. 

As noted previously, we do n o t  believe any e x t r a o r d i n a r y  
circumstances have been shown i n  thia case. Further, we do not 
believe that the price differential, alone,  constitutes an 
extraordinary circumstance. Therefore, in accordance w i t k ,  our p a s t  
practice, a negative acquisition adjustment will not  be imposed in 
this proceeding, - 

In its brief ,  Wedgefield explains t h a t  therc is no dispute 
regarding t h e  net book value of the acquired asgetg,  which was 
$ 1 , 4 6 2 , 4 8 7  for the water system and $1,392,904 f o r  the-wastewater  
system. In I t s  brief, OFC concur9 that the o r i g i n a l  c o s t  balance 
was about $2 ,845 ,394  for the combined water and wastewater systems.  

T h e  accounting records for Econ Utilities were reviewed by 
S t a f f  Witness Welch, f o r  the calendar year ended December 31, 1995. 
S t a f f  Witness Welch is the Regulatory Analyst Supervisor for the 
Commission's Miami District Office. Based upon her inspection and 
her reliance on previous audits, Ms. Welch concluded that t h e  
original cos t  value for t h e  acquired facilities was $1,462,487 fo r  
the water system and $ 1 , 3 8 2 , 9 0 4  f o r  the wastewater s y s t e m .  Ms. 
Welch testified t h a t  s h e  examined Econ's book3 but d i d  n o t  i n s F o c t  
its facilities and was u n c e r t a i n  whether an engineer from 
Tallahassee may have visited the utility. However, she testified 
that she was not expressing an opinion on whether rate base 
inclusion of an acquisition adjustment wa3 proper. 

Utility Witness Wenz testified that  the rate base balances  
calculated in s taf f ' s  audit correctly reflect the orig inal  c o s t  of 
p l a n t  in service, net  of accumulated depreciation and unamortized 
CIAC,  a t  the time of transfer. OPC Witness Larkin testified that 
he was not taking exception to the audit report, which showed d net 
book value of $2,845,391 fo r  the combined systcma. 

In light of the foregoing, and because the audit conclusions 
were not diaputcd, we find that  t h e  n e t  book valses for the 
acquired water and wastewater systema, a t  December 31, 199% were 
$1,462,487 and $1,382,964,  respectively. 



O R D E R  NO. PSC-98-1092-FOF-WS 
DOCKETS NOS. 96023$-WS, 960283-WS 
PAGE 23 .. 

In i t s  brief, Wedgefield argues t h a t ,  pursuant t o  Section 
367.081, Florida S t a t u t e s ,  the Commission muit establish rates 
using the o r i g i n a l  cost of the company who dedicated t h a t  property 
to public service. In i ts  b r i e f ,  OPC argues t h a t  because of 
neglect by the previous owner, the  5545 ,000  purchase pzice is t h e  
prope r  rate base amount. 

As discusscd previously, s taf f ' s  audit reflected recommended 
rate base values of $ 1 , 4 6 2 , 4 8 7  and $1,382,904 f o r  the respective 
water and wastewater systems, baaed upon Econ's net p l a n t  
investment in the facilities. We determined previously herein t h a t  
the r a t e  base determination shall not include a negative 
acquisition adjustment. We believe t h a t  Wedgefield's rate  base 
balance should match Econh net book balance a t  the t r a n s f e r  d a t e ,  
which is consistent w i t h  Commission policy. Accordingly, we find 
t h a t  t h e  r a t e  base balances f o r  the water and wastewater systems 
a r e  $1,462,407 and SI, 382,904,  respectively. 

In i ts  br ie f ,  Wedgefield argue3 t h a t  there is no relationship 
between its payment of the contingent liability and Econ's r a t e  
base value and, thus, t h i s  topic is irrelevant. In i t s  b r i e f ,  OPC 
argues t h a t  the contingent payments should only be recognized when 
actually paid, and o n l y  if those payments do not collaterally 
increase the c o s t  of service for existing customers. 

By t h e  tenns of t h e  purchase agreement, dated January 17, 
1996, Econ agreed to sell its water and wastewater facilities t o  
Wedgefield's parent company for an immediate $545 ,000  cash payment 
p l u s  future payments based on expected development of the Commons. 
Pursuant to the agreement, a l l  distribution and collection 
fac i l i t i e s  w i t h i n  the Commons will be contributed to Wedgefield. 
The agreement also  reflects that the added consideration will be 
50% of the expected connection fees for the Commons. raur hundred 
housing units were originally planned for the Commons. A t  the 
hearing, M r .  Wenz testified t h a t  he  believed t h e  expected hookups 
had been reduced to 328. Under either condition, using the present 
$3,000 per unit connection fee, these future payments w i l l  increase 
Wedgefield's overal l  purchase price, 

In Order No. PSC-96-1241-FOF-WS, issued October 7'  1996, 
Econ's per book investment of $2,845,391 was compared w i t h  
Wedgefield's projected tota l  investment ($545,000 plus $600,000) t o  
disclose an excluded acquiBitlon adjustment of $1,700,391. Uainq 
updated information, Wedgefield's projected investment w i l l  be 

. 
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about $1,037,000 ($545,000 p l u s  $492,000) and the acquisition 
adjustment will be $1,808,391. However, from a policy perspective, 
derivation of t h e  acquisition adjustment balance  is l a r g e l y  a 
balancing measure since the  r e a l  issue is i ts  inclusion or 
exclusion. 

In i t s  brief, Wedgefield comments that this issue is n o t  
relevant since it does not affect  Econ's h i s t o r i c a l  investment in 
p l a n t  facilities, OPC and its witness, Mr. Larkin, advocate 
recognition of the additional payment3 on ly  after those payments 
a r e  made. their proposed accounting treatment f o r  the 
additional payments would be a credit entry to contributions-in- 
aid-of-construction (CIAC) of f se t  by an equivalent debit entry to 
the acquisition adjuatment account. We agree t h a t  this method 
proper ly  reflects t h e  gradual nature of the contingent payments. 
A t  the hearing, Mr. Wenz testified t h a t  Wedgefield will f u l l y  
account for any CIAC due from development of the Commons and 
recognize a contingent liability to Econ to reflect any subsequent 
payments, which is c o n s i s t e n t  w i t h  the accounting treatment 
proffered by O K .  

Then, 

Over time, Wedgefield's purchase price will l i k e l y  increase,  
thereby changing and reducing the negative acquisition adjustment. 
However, Order No. PSC-96-1241-FOF-WS d i d  not explain that this 
change would be gradual. f u l l  

accounting f o r  future CIAC balances to preclude any understatement 
of CTAC due to retention of connection fees by t h e  seller. T h a t  
comparison in t h a t  Order produced a price differential based upon 
Wedgefield's prospective investment, not the current  amount. I f  we 
were to approve Wsdgsfield'j purchase price as the rate  bare 
amount, then Mr. Larkin's proposal t o  i n i t i a l l y  eliminate future 
payments would be proper. 

Ins tead ,  t h a t  order focused on d 

As an alternative, Mr. Larkin proposed waiting until the cos t  
of serving the Commons is known to evaluate  whether t h e  ddditional 
payments should be charged to t h e  acquisition adjustment. Because 
t h a t  option involve3 uncertainty regarding fuiure cost 
efficiencies, we decline t o  adopt Mr. Larkln's alternative proposal 
at t h i s  t h e ,  

As noted previously, Wedgefield contends that Econ's net  book 
v a l u e  should be the rate base amount, which does not depend upon 
subsequent payments to Econ. Conversely, OPC advocates use of t h e  
purchase  price for future ratemaking purpo3es. It appears that 
both parties agree as to the pgopsr accounting treatment f o r  t h e  
contingent payments; t h e  disagreement ariaes from di f f erent  
perspective3 relative to retention of the seller's net book v a l u e  
versus the purchase price.  

. 
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While  we support retention of the orig inal  co3t balance as the 
rate base amount from an a c c o u n t i n g  standpoint, we find t h a t  the 
contingent portion of the purchase price should o n l y  be recognized 
when the a c t u a l  payments are made. However, f o r  ratemaking 
purposes, the contingent payment element would only be an issue i f  
we approved the purchase price as the rats b a s s  ba lance .  However, 
a s  discussed subsequently in t h f s  Order, because we approve the 
seller's net plant balance as t h e  rate base balance ,  t h a t  
calculation is no t  affected by any contfngent payment issues. 

Upon expiration of t h e  time for filfng an appeal, no f u r t h e r  
a c t i o n  will be necessary and t h i s  docket shall be closed. If a 
p a r t y  f i l e 3  a notice of appea l ,  t h i s  docket shall be closed upon 
resolution thereof by t h e  appellate court. 

Based on t h e  foregoing, it fs 

ORDERED by the Florida Public Servlce Commission t h a t  each  of 
t h e  findings made in the body of t h i s  Order is hereby approved in 
every respect. It is f u r t h e r  

ORDERED that all matters conta ined  in the attachment appended 
It is f u r t h e r  to this Order are by reference incorporated herein .  

ORDERED that rate  base  f o r  €con Utilftiss Corporat ion,  which 
f o r  transfer purposes reflect t h e  net book va lue ,  is $ 1 , 4 6 2 , 4 8 7  f o r  
t h e  water  s y s t e m  and $ 1 , 3 8 2 , 9 0 4  for t h e  wastewater system. It is 
further 

ORDERED that there s h a l l  be no rate  base  inclusion of an 
acquisition adjustment for the purposes  of t h e  transhr. It is 
f u r t h e r  

ORDERED that  upon expiration of t h e  time for f i l i n g  an appeal ,  
t h f s  docket or upon regolution of any appeal f i l e d  i n  t h i s  matter, 

shall be closed. 



( S E A L )  

JS 8 

Commigsionet J. Terry Deason dissented in the 'Commi~sion' 9 
decision in thi3 docket with the following opinion: 

f respectfully dissent from the majority's decision not  to 
recognize a negative acquisition adjustment in thia case.  The Commission's policy has been that, absent extraordinary  
circumstances, there will be no rate base inclusion G f  an 
acquisition adjustment, either poaitive or negative. 

In my opinion, t h e  Commission's standard has been met in this case and as 
such a negative acquisition should have been recognized. 
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The Florida Public Service Commis~iora is required by Sec 
120,569(1), Florida  Statutes, to notify parties  of 
administrative h e a r i n g  or j u d i c i a l  review of Commission orders 
i s  a v a i l a b l e  under Sections 120 .57  ox 120 .68 ,  Florida  Sta tu te3  
well  a s  t h e  procedures and time limits t h a t  app ly .  T h i s  no 
should not  be construed to mean a l l  requests for ar? a d m i n h t r a  
hearing or j u d i c i a l  review w i l l  be granted or resul t  in t h e  re 
s o u g h t .  

t i o n  
any 

t h a t  
I a s  
tice 
t i v e  
l i e f  

Any party  adverse ly  affected by the Commisgion'a f i n a l  action 
in this matter may raquest: 1) recon8fdcration o f  the decision by 
f i l i n g  a motion for reconsideration with the Director, Division of 
Records and Reporting, 2540 Shumard Oak Boulevard, Tallahassee, 
Flor ida  32399-0850, w i t h i n  f i f teen (IS) days of the iqauance of 
t h i s  order in t h e  form prescribed by Rule 25-22.060, Florida 
Administrative Coder or 2) j u d i c i a l  review by the Florida Supreme 
Court in the case of an electric, gas or telephone u t i l i t y  or the 
F i r s t  District Couzt of Appeal in tho case o f  a water and/or 
wastewater utility by f i l i n g  a notice of appeal w i t h  the Director, 
Division of Records and reporting and filing a copy of t h e  n o t i c e  
of appeal  and the filing fee with t h e  appropriate c o u r t .  T h i s  
filing must be completed within t h i r t y  (30) days after t h e  issuance 
of t h i s  order, pursuant to Rule 9.110, Florida Rules of Appe l la te  
Procedure. The notice of appeal must be in t h e  form specified in 
Rule 9 . 9 3 0 ( a ) ,  Florida Rules of Appel late  Procedure. 
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ATTACHMENT A 

1. Utilities, h e .  is a privately owned public utility engaged 
solely in t h e  business of  owning and operating water and 
wastewater systems and has no developer relationships. It 
owns and operates 63 subs idiar ies  in fifteen Stated, including 
twelve  i n  F l o r i d a  where it maintains experienced management 
and professional operator8, It is adequately financed, h a s  
access to c a p i t a l  at reasonable  coats, and i s  capable  of 
reducing costs of operation due to economies of scale. [Tr. 
157, Went Direct Testimony page I, l i n e s  17-18 and 24-25;  Tr. 
173-174, Wenz Additional Direct Testimony page IO, line 23 to 
page 11, line 15; Ex. 11, Application for T r a n s f e r ,  and its 
Exhibit A ] .  

RULfNG: Rejected as argumentative or conclusory. 

2 .  Through Wedgefield U t i l i t i s s ,  Lnc.,  its wholly owned 
subsidiary, Utilit ies,  Inc, has t h e  ability and commitment to 
make the neccssacy improvement3 i n  t h i s  utility. It has the 
potential to reduce costs through the a l l o c a t i o n  of 
a d m i n i s t r a t i v e  expenses and through a c c e s s  to an established 
purchasing system, and it is familiar with, and h a s  t he  
ability t o  comply with ,  s t a t e  and federal regulations. [Ex .  
11, Application for Transfer, Part I, Para. E. and Part 11, 
Para. A.;  Tr. 173-174, Wenr Additional Direct Testimony page 
10, line 23 to page II, l i n e  151.  

~ N G :  Accepted, 

3 .  Econ Utilities Corporation was a small, developer-owned 
utility with financial pressures due to sustained losscs that 
made it  d i f f i c u l t  to attract  capital at a reasonable cost and 
to operate and maintain the system3 which put i t  i n  dmger of 
not being able t o  expend t h e  necegsary c a p i t a l  to meet f t s  
obligations., The fomsr,awners either do not have, or are not 
willing t o  commit, the funds necessary to continue to operate 
and finan+. the utility. [Tr,; 172, Wenz Additional Direct 
Testimony page 9, l i n e a  12-19; Tr. 340-341, Seidman Rebuttal  
Testimony page 25, line 7 to page 26, line 2 ) .  

PUT#=: Rejected argumentative or conclusory. 
, *  . . .  
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acquisition adjustment policy stated in Commission Order Nos. 
25729 and 23376. [Tr. 168-169, Wcnr Additional Direct 
Testimony page S, line 20 to page 6, line 2 0 . 1  

EI&U&: Accepted. 

5 .  The Orange County  Uti l i t ies  Division has no authority over 
Wedgefield or any o the r  u t i l i t y ,  whether p r i v a t e l y  or publicly 
owned, and i ts  "standard3" are applicable only to its own 
operations. [Composite Ex. 8, Itr. dtd 4/13/1995, Mr. Ispas3 
to Mr. Blake,  page 11. 

PULING: Rejected a3 argumentative or conclusory. 

6 .  

I. 

2 .  

3 .  

Econ operated (and now Wedgefield operates) under the 
jurisdfction of t h e  Florida Department of Environmental 
Protection ( D E P ) ,  the Orange County Environmental Protection 
Department (UCEPD), and t h e  Florida Public Servfce ComissFan. 
It is inspected regularly by DEP and by OCEPD. These t h r e e  
agencies provide standards for Wedgefield and determine what 
is necessary for compliance, based on Federal and Florida laws 
and regulations. [Tr. 328, Seldman Rebuttal Testimony page 
13,  l i n e s  13-22; Ex. 11, Application]. 

Accepted. 

It is t h e  policy of t h i s  Commission that, absent extraordinary 
circumstances, t h e  purchase of a u t i l i t y  a t  a premium or 
discount s h a l l  no t  effect t h e  rate base calculation and t h e  
proponent of afi acquisition adjustment, either positive or 
negative, bears t h e  burden of proof.  

PULING: Rejected a3 unsupported. 

There is no extraordinary circumstances in t h i s  purchase ,  and 
no acquisition adjustment should be included in the r a t e  base 
calculation. 

P V L W :  Rejected a3 not constituting a conclusion of law. 

For purpose3 of t h h  transfer, t h e  rats base is equal to the 
net book value of the asseta, excluding ratemaking adjustments 
such as working c a p i t a l  oz used and u s e f u l  adjustments, and is 
$1,462,487 for watct and $1,382,904 for wastewater. 

BULUG: Rejected as not  constituting a conclusion of law. 

c 
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4 ,  Econ was (and now Wedgcfisld is) in compliance w i t h  the 
requirements of the Florida Department of Environmental 
Frotection ( D E P )  and by t h e  Orange County Environmental 
Protect ion Department ( O C E P D )  

w: Rejected as  no t  constituting a conclusion of  l a w .  

5. 

6 .  

7. 

8. 

9. 

Imposing a NAA would discourage the purchase of a system such 
a s  Econ, and t h a t  thwarts Commis8ion policy and is a 
detrimental consequence to cwtomers. 

JIUT,ING: Rejected 83 not constituting a conclusion of law.  

A t  the time of sale, the Econ assets were all functioning and 
not in violation of any a t a t e  regulations. They were t y p i c a l  
of developer-owned u t i l i t i e s ,  not in the best conaitfon and 
not up to t h e  standard which Utilftfea, fnc. would want to 
maintain, but not in extremely poor condition, either. 

RULING: Rejected as not constituting a conclusion of law. 

A l l  the arguments s e t  forth by Mr. Larkin have been made 
before and have been rejected by this Commission in generic 
proceedings and in pr ior ,  caae-specific orders of t h e  
Commission. 

PUTJNG: Rejected a3 not c o n s t i t u t i n g  a conclusion of law. 

The utility w i l l  not be allowed to recover a r e t u r n  on asset3  
which do not exist. Clearly,  the asget3  do ex i s t .  They 
didn't dfsappear when ownership changed.  

m: Rejected as not constituting a conclusion of law. 

A NAA fs considered a t  t h e  time of  transfer and require3 that 
extraordinary circumstances be found for taking t h e  cxtreme 
step of permanently reducing the net original cost 67 rate 
base. A used and useful  adjustment is used in a rate case for 
temporarily removing from rate basa certain uasata h h i c h  are 
not currently used and useful  in providing utility service t o  
t h e  customera. The two regulatory concepts perform different 
functions at different times. a )  The contingent portion of 
the purchase price has no effect on rata base. 1x1 addition, 
the sewfce area in the Reserve (formerly The Commons) 

The contract teewires contingent *altcady under construction. 
payments to be made as soon as each new home-is 
any "uncertainty" orJspeculatfonW about whether 
be made i a  unwarranted. 

.a 

I 

hooked up, so 
payments will 

.. 
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10. 

11. 

12 

13 

1 4 .  

RULfNG: Rejected as no t  constituting a conchaion of law, 

A major purpose Of CommhsiOn policy on acquisition 
adjustments is to create an incentfve f o r  larger utilities to 
acquire small, troubled utilities, If a benefit to the 
purchaser result9 from the  purchase price being lower than 
book va lue ,  it is a t  t h e  expense of  the seller, not a t  the 
expense of the customer. In fact, rate base i s  unchanged, 
and, because of this, there is no harm to the customer. 

PUT,ING: Rejected as not constituting a concluaion of law.  

Commission Order No. 25729 listed several beneficial changes 
due to a change in ownership, which t h e  current Commission 
p o l i c y  i~ intended t o  encourage. It a l s o  found that the 
customers of utilities acquired under its policy are n o t  
harmed, and fndeed benefit from a better quality of service a t  
reasonable c o s t .  

PUTJNG: 

To change the policy now not only would be a denial of due 
process but it also would defeat t h e  purposes of t h e  policy as 
originally developed and implemented by t h e  Commission. 

PULING: 

Rate base must recognize the original co3t of assets at the 
time they were dedicated to public service. 

p V L m :  Rejected as unmpported. 

Based on a review of prior Commission o tders ,  f n c h d i n g  the 
dissenting opinions, the following factors  e i ther  a r e  akf 
relevant to the Wedgefield transfer, are n s L  "extraordinary 
circumstances", or do otherwise authorize, require or 
warrant a negative acquisition adjustment. 

Rejected as not conatftuting a conclusion of law. 

Rejected as not constituting a conclusion of law.  

The system does not require replacing, the  jurisdictional 
status i a  known, there is growth potential, and the system 
will b e n e f i t  from certain economics under new ownership. The 
improvements that  have to be made are in tho public interest. 
The revenue requirement associated with tha net origfnal cost 
of t h e .  syatcm would be no more than under the previous 
ownership. There is no requirement t o  prove hardship on the 
p a r t  o f  the seller. 
irrelevant. A larga d i f f e r e n t i a l  between purchase price and 
rate base 1s not, of itself ,  an "extraordinary circumstance"* 

The tax  treatment o f  the seller 
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CASE BACKGROUND 

Wedgefield Utilities, Inc. (Wedgefield o r  utility) is a Class 
B utility which serves approximately 840 water and wastewater 
customers in Orange County, Florida. Wedgefield is a wholly-owned 
subsidiary of Utilities, Inc. In its  annual report f o r  1998, t h e  
utility reported operating revenues of $252,903. 

Rate base was last established f o r  Wedgefield's water 
facilities by Order No. PSC-98-1092-FOF-WS, issued August 12, 1998, 
in Dockets Nos. 960235-WS and 960283-WS, pursuant to a transfer of 
the utility's a s s e t s  from Econ Utilities Corporation. 

On November 12, 1999, Wedgefield filed an application f o r  an 
increase in water rates. T h e  utility was notified of several 
deficiencies in the filing. Those deficiencies were corrected and 
the official filing date w a s  established as February 29, 2000, 
pursuant to Section 367.083 , Florida Statutes. The  utility's 
requested test year for 
historical year ended June 
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final and i n t e r i m  purposes is the 
30, 1599. The utility requested that 
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this case be processed using our Proposed Agency Action (PAA) 
procedure pursuant to Section 3 6 7 . 0 8 1  ( 8 )  , Florida S t a t u t e s .  We 
have jurisdiction pursuant to Sections 3 6 7 . 0 1 1 ( 2 )  and 367.081, 
Flo r ida  S t a t u t e s .  

By Order No. PSC-OO-O91O-PCO-WU, issued May 8, 2000, we 
suspended t h e  rates requested by the utility pending final action 
and approved interim rates subject to refund and secured by a 
corporate undertaking, T h e  interim rates were designed to allow 
the utility the opportunity t o  generate additional annual operating 
revenues of $103,394 f o r  its water operations (an increase of 
40.19%). 

Wedgefield requested water rates designed to generate annual 
operating revenues of $404,098. Those revenues exceed test year 
revenues by $144,889 or 5 5 . 8 7  percent. By Proposed Agency Action 
Order No. PSC-OO-1528-PAA-WU, issued August 23, 2000, (PAA Order) 
t h e  Commission proposed a $342,157 water revenue requirement fo r  
this utility, which represented an annual increase in r e v e n u e  of 
$82,897 o r  31.97 percent. 

On September 13, 2000, Wedgefield timely filed a petition 
protesting the PAA Order. On that same day, the Office of Public 
Counsel (OPC) timely filed a Notice of Intenrention in t h i s  matter 
and a petition protesting the FAA Order. On September 13, 2 0 0 0 ,  
OPC's Notice of Intervention was acknowledged by Order No. PSC-OO- 
1 7 5 5 - P C O - W ,  issued September 26, 2000. 

On October 3, 2000 ,  Wedgefield filed a Motion to Strike and 
Dismiss the Office of Public Counsel's Petition Requesting Section 
120.57 Hearing and Protest of Proposed Agency Action. 

This recommendation addresses whether Wedgefield's Motion to 
Strike and Dismiss should be granted. The Commission has 
jurisdiction pursuant to Sections 367.011(2) and 367.081, Florida 
Statutes. 

- 2 -  
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DISCUSSION OF rssms 

ISSUE 1: Should Wedgefield's Motion to Strike and Dismiss t h e  
Office of Public Counsel's Petition Requesting Section 120.57 
Hearing and Protest of Proposed Agency Action be granted? 

RECOMMENDATION: Y e s .  Wedgefield's Motion to Strike and Dismiss 
should be granted. (FUDGE) 

STAFF ANAfrYSIS: Under Florida l a w  the purpose of a motion to 
dismiss is to raise as a question of law t h e  sufficiency of t h e  
facts alleged to state a cause of action. Var-nes v. Dawkins, 624 
S o .  2d 349, 3 5 0  (Fla. 1st DCA 1993). In order to sustain a motion 
to dismiss, the moving p a r t y  must demonstrate that, accepting all 
allegations in the petition as facially correct, the petition still 
fails to state a cause of action f o r  which relief can be granted. 
In re Amlication f o r  Amendment of Certificates Nos. 359-W and 290- 
S to Add Territorv in Broward Countv bv South Broward Utilitv, 

When Inc., 95  FPSC S:339 (1995); Varneg, 624 So. 2d at 350. 
"determining the sufficiency of t h e  complaint, the trial court may 
not look beyond the four corners of t he  complaint, consider any 
affirmative defenses raised by the defendant, nor consider any 
evidence likely to be produced by either side.'' Id. 

WedGefield's Mation to Strike and Dismiss 

As stated in the case background, on October 3, 2000, 
Wedgefield filed a Motion to Strike and Dismiss. The basis of t h e  
Motion is that OPC's Petition is barred by the doctrines of res 
judicata and collateral estoppel. OPC filed a timely response on 
October 13, 2000. 

Wedgefield first argues that the doctrines of res judicata and 
collateral estoppel m a y  be applied in this case because both are 
equally applicable to the decisions of administrative tribunals. 
Flesche v.  Interstate Warehouse, 411 So. 2d 919, 924 (Fla. 1st DCA 
1982); Brown v. DeDt . Of Professional Reaulation, 602 So. 2d 1 3 3 7  
(Fla. 1st DCA 1992) (in which t h e  Court  applied t he  principle of 
collateral estoppel to dismiss a complaint without requiring an 
evidentiary hearing) . Under res judicata, a final judgement 
precludes a subsequent lawsuit on the same cause of action because 
it is conclusive on all matters germane thereto that were or could 
have been raised in t h e  first action. Collateral estoppel applies 
when there are two different causes of action in order to prevent 
common issues from being re-litigated. Res judicata applies to 
proceedings unless there has been "a substantial change in 
circumstances relating to the subject matter with which the ruling 
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was concerned, sufficient to prompt a different or contrary 
determination." Miller v. Booth, 702  S o .  2d 2 9 0  (Fla. 3d DCA 
1997). 

The determination of the applicability of res judicata and 
whether or not a substantial change in circumstances has occurred 
lies primarily with t h e  administrative body. Miller, 702 So. 2d at 
291; Coral Reef Nurseries, Inc. v.  Babcock ComDany, 410 So. 2d 6 4 8 ,  
6 5 5  (Fla. 3d DCA 1982). Therefore, Wedgefield contends that it is 
proper to apply the doctrines of res judicata and collateral 
estoppel in this situation. 

Wedgef i e l d  cites to the previous transfer proceeding in which, 
after a hearing on the issue of negative acquisition adjustment, 
the Commission found t h a t  no extraordinary circumstances existed 
and therefore no acquisition adjustment would be imposed. 
See Order No. PSC-98-1092-FOF-WS, issued August 12, 1998, in Docket 
NO. 960235-WS. 

Next, Wedgefield argues that OPC's petition should be 
dismissed because 

There has been no substantial change of circumstances, 
relating to the substance of OPC's petition to impose a 
negative acquisition adjustment. The mere change of 
membership of the Florida public Service Commission is 
not a sufficient ''change of circumstances" to ignore the 
requirements of res judicata. . . . By participating in 
both the wedgefield Utility transfer case and the Cypress 
Lakes Utility case and failing to seek reconsideration or 
to appeal the final orders of the Commission in e i ther  
case, OPC is now precluded by both res judicata and by 
collateral estoppel from now raising the same issues in 
the instant case. 

Wedgefield alleges that unless the Commission applies the 
principles of res judicata or collateral estoppel, it will be 
forcing the part ies  to engage in expensive and time-consuming re- 
litigation of issues already resolved. 

Next, Wedgefield argues that OPC is bound by stare desis 
regarding the Commission's final orders in over 100 cases on 
negative acquisition adjustments. Although Wedgefield recognizes 
t h e  courts' power to refuse to apply the principle of stare 
decisis, departure from precedent should generally not be made. 
The law of the case on negative acquisition adjustment is that: 
"Absent evidence of extraordinary circumstances, the rate base 
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calculation should not include an acquisition adjustment." Order 
No. PSC-98-1092-FOF-WS, issued August 12, 1998, in Docket No. 
9 6 0 2 8 3  -WS. 

Finally, Wedgefield argues that because this issue was decided 
in the transfer docket, the doctrine of administrative finality 
applies. Wedgefield states that '' . . . an underlying purpose of 
the doctrine of administrative finality is to protect those who 
rely on a judgement or ruling." Reedv Creek Utilities Co. V. FPSC, 
418 So. 2d 2 4 9 ,  253 ( F l a .  1982). Decisions of the Commission must 
eventually pass of its control and become final and no longer 
subject to modification. Order No. 248989, issued August 2 9 ,  1992, 
in Docket No. 910004-EU. 

OPC's ResDonse in ODDosition to Wedsefield's Motion to Strike 
and Dismiss 

In response to Wedgefield's motion, OPC s t a t e s  that the case 
law allows the Commission to recognize a negative acquisition 
adjustment in this proceeding. OPC cites to cases in which the 
Commission has changed its policy on used and useful. See Florida 
Cities Water Co. v. FPSC, 7 0 5  So. 2d 620  (Fla. 1st DCA 1998); 
Southern States Utilities v. Florida Public Senrice Commission, 714 
So. 2d 1046, 1054-1056 ( F l a .  1st DCA 1998); P a l m  Coast Utilitv 
Corporation v. FPSC, 742 So. 2d 482,  4 8 4 - 4 8 5  (Fla. 1st DCA.1999). 
OPC argues that the Commission may make a change in policy, even if 
the change in policy reduces rate base, as long as the change in 
policy is supported by record evidence. 

N e x t ,  OPC argues that Section 120.68, Florida Statutes, allows 
the Commission to recognize a negative acquisition adjustment in 
this proceeding. OPC asserts that Section 120.68(7) ( e ) 3 ,  Florida 
Statutes, allows an agency to take action inconsistent with prior 
agency practice as long as the action is supported by record 
evidence, which OPC claims it will provide in t h i s  proceeding to 
show why the Commission should not follow p r i o r  prac-tice in this 
proceeding. 

OPC asserts that Section 350.0611, Flor ida  Statutes, 
specifically provides that Public Counsel may urge any position 
whether consistent or inconsistent with positions previously 
adopted by the Commission. OPC goes on to allege that this statute 
specifically provides it the power to raise such issues again, even 
if inconsistent w i t h  positions previously adopted by the 
Commission. 

- 5 -  
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OPC also cites to Order No. PSC-93-1675-FOF-WS, issued 
November 18, 1993, in Docket No. 920148-WS, in which t h e  Commission 
decided to recognize a negative acquisition adjustment for t h e  
purpose of setting rates f o r  Jasmine Lakes Utilities Corporation. 
The Commission had previously determined t h a t  the circumstances 
surrounding the transfer of the utility did not appear to be 
extraordinary, and therefore no acquisition adjustment was included 
in r a t e  base.  See Order No. 23728 ,  issued November 7, 1990, in 
Docket No. 900291-WS. OPC argues that the facts of Jasmine Lakes 
are strikingly similar to the facts in the instant case. 

Finally, OPC argues that even if the Commission declines to 
change its policy concerning t h e  acquisition adjustment in this 
case, the Commission could still recognize the adjustment if it 
finds a substantial change in circumstances from t h e  last case. 

S t a f f  s Analvsis 

In filing its Motion to Strike and Dismiss, Wedgefield has 
raised the affirmative defenses of res judicata and collateral 
estoppel as grounds fo r  dismissing OPC's petition. Wedgefield also 
raised the claims of administrative finality and s t a re  desk as 
bases f o r  granting its Motion to Strike and Dismiss. 

In considering a motion to strike or dismiss a complaint, 
all matters well pleaded are admitted as true by the 
movant. It is also fundamental that unless the complaint 
clearly shows by its allegations that t he  relief prayed 
f o r  is barred by res adjudicata, estoppel by judgment or 
equitable estoppel, such defenses are not available by 
motion, but must be specifically pleaded as affirmative 
defenses to the complaint. 

Moskovits v. Moskovita, 112 So. 2d 875,  878, (Fla. 1st DCA 
1 9 5 9 ) .  

The  petition filed by OPC in this case requests a hearing to 
determine if the utility's rate base should include a negative 
acquisition adjustment. The petition does not mention the prior 
proceeding, nor the findings made therein. Moreover, t h e  petition 
does not cite to t h e  Commission's current practice regarding 
negative acquisition adjustments. Consequently, OPC's petition 
does not "affirmatively and clearly" show "the conclusive 
applicability" of the defenses alleged by Wedgefield. Evans v.  
Parker, 440 So. 2d 6 4 0 ,  641 ( F l a .  1st DCA 1983). 

- 6 -  



DOCKET NO. 991437-WU 
DATE: OCTOBER 2 6 ,  2 0 0 0  

If the defense is not evident from t h e  complaint, courts have 
taken judicial notice of t h e  record in prior proceedings when 
granting dismissal on the basis of res judicata. See e . q .  All Pro 
SDorts CamD. Inc. v. Walt DisnevTomx>anv, 727 So. 2d 363, 366 (Fla. 
5th DCA 1999); Citv of Clearwater v. U.S. Steel Cora., 469 So. 2d 
915 (Fla. 2d DCA 1985); Lasarde v. Holmes, 428 So. 2d 669, 670 
(Fla. 2d DCA 1982); but see Livinaston v. S D i r e s ,  481 So. 2d 87, 88 
(Fla. 1st DCA 1986) (finding dismissal based on res judicata 
improper when complaint did not show applicability of the defense 
and noting that the trial court did not take judicial notice of t h e  
prior proceeding and that the parties did not stipulate that the 
court could take such notice). In the instant case, the parties 
have not requested nor stipulated to the Commission taking judicial 
notice of the prior proceeding. Moreover, t h e  record and decision 
in the prior proceeding has not been introduced into evidence in 
this proceeding. 

As stated above, staff believes that t h e  defenses asserted by 
Wedgefield do not appear within the f o u r  corners of OPC’s petition. 
Therefore, the utility’s Motion should fail on those grounds. 

Nevertheless, assuming that a l l  matters well pled are admitted 
as true, staff believes that OPC has failed to state a claim upon 
which relief can be granted. The purpose of a Section 120.57 
hearing is to give substantially affected persons an opportunity to 
change the agency’s mind concerning the actions proposed in the PAA 
Order. See e.q, Caoeletti Brothers, Inc. v .  State DeDartment of 
General Services, 432 So. 2d 1359, 1363 (Fla. 1st DCA 1983). In 
this case, the issue of negative acquisition adjustment was not an 
issue in the case and thus was not addressed in the PAA Order. 
S t a f f  notes that issue was raised by OPC at t h e  Agenda Conference 
and discussed by the Commissioners, but no decision was made. It 
is inappropriate to request a hearing on a matter upon which no 
decision was made in the PAA Order being protested.’ 

Additionally, staff agrees that t h e  doctrine of administrative 
finality has attached with respect to t he  acquisition adjustment 
issue. Although s taf f  recognizes that the Commission cannot look 
beyond the four corners of OPC’s petition, ‘’ Et] he Commission is 
certainly capable of taking notice of its own orders.” P a l m  Coast 
Utility C om. v. FPSC, 742 So. 2d 482, 486 (Fla. 1st DCA 
1999) (rejecting the Commission’s argument that it was not obligated 

‘The Commission‘s acquisition adjustment policy is the 
subject of a staff r u l e  recommendation scheduled f o r  the November 
7 ,  2000, Agenda Conference. 
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to use the new charges because they w e r e  not in t h e  record of t h e  
case). By Order No. PSC-98-1092-FOF-WS, the prior transfer Order, 
after a f u l l  hearing was held on the issue, t h e  Commission found no 
extraordinary circumstances and declined to impose a negative 
acquisition adjustment. Therefore, the acquisition adjustment 
issue was decided over two years ago. Consequently, the Order has 
passed ou t  of the control of the Commission and administrative 
finality has attached. See Reedv Creek Utilities Co., 418 So. 2d at 
253 (finding that t h e  Commission could correct an order when on ly  
t w o  and a half months had elapsed); Austin Tuplex Truckina, Inc. v.  
Hawkins, 377 So. 2d 679 (Fla. 1st DCA 1979) (finding t h a t  t h e  
Commission could not, a f t e r  t w o  years, amend a p r i o r  order). 

For the foregoing reasons, s t a f f  recommends that Wedgefield's 
Motion t o  st r ike and Dismiss be granted. 

- 8 -  
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ISSUE 2 :  Should this docket be closed? 

RECOMMENDATION: No, this docket should remain open pending a 
hearing and t h e  Commission's final determination of t he  issues in 
dispute. (FUDGE) 

STAFF ANALYSIS: No, this docket should remain open pending a 
hearing and the Commission's final determination of t h e  issues in 
dispute. 

- 9 -  
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CASE BACKGROUND 

Wedgefield Utilities, Inc.  (Wedgefield or utility) is a C l a s s  
B utility which serves approximately 8 4 0  water and wastewater 
customers in Orange County, Florida. Wedgefield is a wholly-owned 
subsidiary of Utilities, Inc. In i t s  annual report  f o r  1998, t h e  
utility reported operating revenues of $252,903. 

Rate base was last established f o r  Wedgefield's water 
facilities by Order No. PSC-98-1092-FOF-WS, issued August 1 2 ,  1998, 
in Dockets Nos. 960235-WS and 960283-WS, pursuant to a transfer of 
t h e  utility's a s s e t s  from Econ Utilities Corporation. 

On November 12, 1999, Wedgefield filed an application f o r  an 
increase in water rates. The  utility was notified of several 
deficiencies in t h e  filing. Those deficiencies were corrected and 
t h e  official filing date was established as February 29, 2000, 
pursuant to Section 367.083, F l c d d a  Statutes. T h e  utility's 
requested test year f o r  fiaal and interim purposes is t h e  
historical year  ended June 3 0 ,  1 9 9 9 .  Tne utility requested that 
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this case be processed using our Proposed Agency Action (FAA) 
procedure pursuant to Section 3 6 7 . 0 8 1 W  , Florida Statutes. We 
have jurisdiction pursuant to Sections 367.011(2) and 367.081, 
Florida Statutes. 

By Order No. PSC-OO-091O-PCO-W, issued May 8, 2000, we 
suspended the rates requested by t h e  utility pending final action 
and approved interim rates subject to refund and secured by a 
corporate undertaking. The interim rates were designed to allow 
t h e  utility t h e  opportunity to generate additional annual operating 
revenues of $103,394 f o r  its water operations (an increase of 
40.19%). 

Wedgefield requested water rates designed to generate annual 
operating revenues of $404,098. Those revenues exceed test year 
revenues by $144,889 or 5 5 . 8 7  percent. By Proposed Agency Action 
Order No. PSC-00-1528-PAA-W, issued August 23, 2000, (PAA Order) 
the Commission proposed a $342,157 water revenue requirement fo r  
t h i s  utility, which represented an annual increase in revenue of 
$02,897 or 31.97 percent. 

On September 13, 2000, Wedgefield timely filed a petition 
protesting t h e  PAA Order. On that same day, t h e  Office of Public 
Counsel (OPC) timely filed a Notice of Intervention in this matter 
and a petition protesting t h e  PAA Order. On September 13, 2000, 
OPC's Notice of Intervention was acknowledged by Order No. PSC-OO- 
I 7 5 5 - P C O - W ,  issued September 26, 2000. 

On October 3, 2000, Wedgefield filed a Motion to Strike and 
Dismiss the  Office of Public Counsel's Petition Requesting Section 
120.57 Hearing and Protest of Proposed Agency Action. 

This recommendation addresses whether Wedgefield's Motion to 
S t r i k e  and Dismiss should be granted. The Commission has 
jurisdiction pursuant to Sections 367.011(2) and 367.081, Florida 
S t a t u t e s  I 

- 2 -  
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DISCUSSION OF ISSUES 

ISSTJE 1: Should Wedgefield's Motion to Strike and Dismiss t h e  
office of Public Counsel's Petition Requesting Section 120.57 
Hearing and Protest of Proposed Agency Action be granted? 

RECOMMENDATION: No W. wedgefield's Motion t o  Strike and 
Dismiss should be denied -. (FUDGE) 

STAFF ANALYSIS: Under Florida law the purpose of a motion to 
dismiss is to raise as a question of law t h e  sufficiency of the 
facts alleged t o  state a cause of action. 2 V W , 6 2 4  
So. 2d 349,  350 (Fla. 1st DCA 1993). I n  order to sustain a motion 
t o  dismiss, t h e  moving party must demonstrate that, accepting a l l  
allegations in the petition as facially correct, t he  petition still 
fails to s t a t e  a cause of action f o r  which relief can be granted. 

-W and 290- 
s to 
In re Agnliccation f o r  Amendment of Certificates N o s .  359 

Add Territorv in Bro ward Countv - bv - South ward Utilitv. 
Inc., 95 FPSC 5:339 (1995); Varneg I 624 So. 2d at 350. When 
"determining t h e  sufficiency of the complaint, the trial court  may 
not look beyond t h e  four corners of t h e  complaint, consider any 
affirmative defenses raised by t h e  defendant, nor consider any 
evidence likely to be produced by either side." Id. 

I .  

1 ,  

Wedaefield's Motion t o  Str ike and Dismiss 

As stated in the  case background, on October 3, 2000, 
Wedgefield filed a Motion to Strike and Dismiss. The basis of t h e  
Motion is that OPC's Petition is barred by the doctrines of res 
judicata and collateral estoppel. OPC filed a timely response on 
October 13, 2000. 

Wedgefield first argues that t he  doctrines of res judicata and 
collateral estoppel may be applied in t h i s  case because both are 
equally applicable to t h e  decisions of administrative tribunals. 
F l e s  che v. Interstate Warehouse , 411 So. 2d 919, 924 (Fla. 1st DCA 

(Fla. 1st DCA 1992) (in which t h e  Court applied the principle of 
collateral estoppel to dismiss a complaint without requiring an 
evidentiary hearing). Under res judicata, a final judgement 
precludes a subsequent lawsuit  on the same cause of action because 
it is conclusive on all matters germane thereto that were or could 
have been raised in t h e  first action. Collateral estoppel applies 
when t h e r e  are two different causes of action in order to prevent 

1982); Brown v,  Dent. Of Profess ional Reaulatioq 8 602 SO. 2d 1337 
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common issues from being re-litigated. Res judicata applies to 
proceedings unless there has been "a substantial change in 
circumstances relating to the subject matter with which the ruling 
was concerned, sufficient to prompt a different or contrary 
determination." Miller v. Booth, 702 So. 2d 290 (Fla. 3d DCA 
1997). 

The determination of the applicability of res judicata and 
whether or not a substantial change in circumstances has occurred 
lies primarily with t he  administrative body. u, 702 So. 2d at 

mDanv, 410 So. 2d 648, 291; Cor a3 Reef N urserieg. fnc, v. Bab cock Co 
6 5 5  (Fla. 3d DCA 1982). Therefore, Wedgefield contends that it is 
proper  t o  apply the doctrines of res judicata and collateral 
estoppel in this situation. 

Wedgefield cites to the previous transfer proceeding in which, 
a f t e r  a hearing on t h e  issue of negative acquisition adjustment, 
the Commission found that no extraordinary circumstances existed 
and therefore no acquisition adjustment would be imposed. 
See Order No. PSC-98-1092-FOF-WS, issued August 12, 1998, in Docket 
NO. 960235-WS. 

Next, Wedgefield argues that OPC's petition should be 
dismissed because 

There has been no substantial change of circumstances, 
relating to the substance of OPC's petition to impose a 
negative acquisition adjustment. The mere change of 
membership of the Florida Public Service Commission is 
not a sufficient "change of circumstances'' to ignore the 
requirements of res judicata. . . . By participating in 
both the Wedgefield Utility transfer case and the Cypress 
Lakes Utility case and failing to seek reconsideration or 
to appeal t h e  final orders of the  Commission i n  either 
case, OPC is now precluded by both res judicata and by 
collateral estoppel from now raising the same issues in 
t h e  instant case. 

Wedgefield alleges that unless the Commission applies the 
principles of res judicata or collateral estoppel, it will be 
forcing the parties to engage in expensive and time-consuming re- 
litigation of issues already resolved. 

Next, Wedgefield argues that OPC is bound by stare desis 
regarding t he  Commission's final orders in over 100 cases on 
negative acquisition adjustments. Although Wedgefield recognizes 
the courts' power to refuse to apply t he  principle of stare 

- 4 -  
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decisis, departure from precedent should generally not be made. 
The  law of t h e  case on negative acquisition adjustment is that: 
"Absent evidence of extraordinary circumstances, the r a t e  base 
c a l c u l a t i o n  should not include an acquisition adjustment." Order 
No. PSC-98-1092-FOF-WS, issued August 12, 1998, in Docket No. 
960283-WS. 

Finally, Wedgefield argues t h a t  because this issue was decided 
in the transfer docket, the doctrine of administrative finality 
applies. Wedgefield s t a t e s  that " . . an underlying purpose of 
the doctrine of administrative finality is to protect those who 
rely on a judgement or ruling." Reedv Creek Ut ilities Co . V. FPSC, 
418 So. 2d 249, 253 (Fla. 1982). Decisions of the Commission must 
eventually pass of its control and become final and no longer 
subject to modification. Order No. 248989, issued August 2 9 ,  1 9 9 2 ,  
in Docket No. 910004-EU. 

OPC's ResDonse in O~nos ition t o  Wedcrefield 's Motion t o Strike 
and Dismiss 

In response to Wedgefield's motion, OPC s t a t e s  that t he  case 
law allows t h e  Commission to recognize a negative acquisition 
adjustment in this proceeding. OPC cites to cases in which the  
Commission has changed its policy on used and useful. See Florida 

Water Co. v. FPSC , 705 So. 2d 620 @la. 1st DCA 1998); Cities 
Southern States Utilities v. Florida Public Service Co mmissioq, 714 

Comoration v. FPSC, 742 So. 2d 4 8 2 ,  4 8 4 - 4 8 5  (Fla. 1st DCA 1999). 
OPC argues that the Commission may make a change in policy, even if 
the change in policy reduces rate base, as long as the change i n  
policy is supported by record evidence. 

* I .  

So. 2d 1046, 1054-1056 ( F l a .  1st DCA 1998); y '1' 

Next, OPC argues that Section 120.68, Florida Statutes ,  allows 
the Commission to recognize a negative acquisition adjustment in 
t h i s  proceeding. OPC asserts t h a t  Section 120.68(7) ( e ) 3 ,  Florida 
Statutes, allows an agency to t a k e  action inconsistent with p r i o r  
agency practice as long as the action is supported by record 
evidence, which OPC claims it will provide in this proceeding to 
show why the Commission should not follow prior practice in this 
proceeding. 

OPC asserts that Section 350.0611, Florida Statutes, 
specifically provides that Public Counsel may urge any position 
whether consistent or inconsistent with positions previously 
adopted by t h e  Commission. OPC goes on to allege that this statute 
specifically provides it the  power to raise such issues again, even 
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if inconsistent with positions previously adopted by t h e  
Commission. 

OPC a l so  cites to Order No. PSC-93-1675-FOF-WS, issued 
November 18, 1993, in Docket No. 920148-WS, in which the Commission 
decided to recognize a negative acquisition adjustment f o r  t h e  
purpose of setting rates f o r  Jasmine Lakes Utilities Corporation. 
The Commission had previously determined that the circumstances 
surrounding the transfer of the utility did not appear to be 
extraordinary, and therefore no acquisition adjustment was included 
in rate base. &g Order No. 23728, issued November 7 ,  1990, in 
Docket No. 900291-WS. OPC argues that the facts of Jasmine Lakes 
are strikingly similar to the facts in the instant case. 

Finally, OPC argues that even if the Commission declines to 
change i t s  policy concerning the acquisition adjustment in this 
case, t h e  Commission could still recognize the adjustment if it 
finds a substantial change in circumstances from the last case. 

Staff ' s  Analysis 

In filing its Motion to Strike and Dismiss, Wedgefield has 
raised the affirmative defenses of res judicata and collateral 
estoppel as grounds for  dismissing OPC's petition. Wedgefield also 
raised the claims of administrative finality and stare desis as  
bases f o r  granting its Motion to Strike and Dismiss. 

In considering a motion to s t r i k e  or dismiss a complaint, 
all matters well pleaded are admitted as true by the 
movant. It is also fundamental that unless t h e  complaint 
clearly shows by its allegations that the  relief prayed 
for  is barred by res adjudicata, estoppel by judgment or 
equitable estoppel, such defenses are not available by 
motion, but must be specifically pleaded as affirmative 
defenses to the complaint. 

Mosko vita v, Mosko vi tg ,  112 So. 2d 875, 878, [Fla. 1st DCA 
1959) 

The petition filed by OPC in this case requests a hearing to 
determine if t h e  utility's rate base should include a negative 
acquisition adjustment. The petition does not mention the p r i o r  
proceeding, nor the  findings made therein. Moreover, the petition 
does not cite to t he  Commission's current practice regarding 
negative acquisition adjustments. Consequently, OPC's petition 
does not "affirmatively and clearly" show "the conclusive 
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applicability" of t h e  defenses alleged by Wedgefield. Evans v. 
Parker;, 4 4 0  SO. 2d 6 4 0 ,  641 (Fla. 1st DCA 1983). 

I f  t h e  defense is not evident from t h e  complaint, courts  have 
taken judicial notice of t h e  record in prior proceedings when 
granting dismissal on the basis of res judicata. See e a ,  All P r o  
SDOrtS amn. I nc. v.  Walt Disnev Co mnanv 727 SO. 2d 3 6 3 ,  366 (Fla. 
5th DCA 1999); City of C learwater V. U.S. Steel Corn . ,  469 So. 2d 

v ,  Hol mea, 4 2 8  So. 2d 669, 670 
I 481 So. 2d 07, 88 

915 (Fla. 2d DCA 1985); Ucrarde 
(Fla. 2d DCA 1982); but see Livinqston v.  Snireg 
(Fla. 1st DCA 1986) (finding dismissal based on res judicata 
improper when complaint did not show applicability of t h e  defense 
and noting that t h e  trial court did not take judicial notice of t h e  
p r i o r  proceeding and that t h e  parties did not stipulate that t h e  
c o u r t  could take such notice). In t he  instant case, the  parties 
have not requested nor stipulated to the Commission taking judicial 
notice of t h e  p r io r  proceeding. Moreover, the record and decision 
in t h e  p r i o r  proceeding has not been introduced into evidence in 
this proceeding. 

As stated above, staff believes that the defenses asserted by 
Wedgefield do not appear within the four corners of OPC's petition. 
Therefore, the utility's Motion to Strike and Dismiss should be 
denied. However, t h i s  does not preclude the utility from raising 
these defenses, or others, as appropriate, in t h i s  proceeding. 

'The Commission's acquisition adjustment policy is the  
subject of a proposed rule dAA dL- 

L .  
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ISSUE 2 :  Should this docket be closed? 

RECOMMENDAT10 N: NO, this docket should remain open pending a 
hearing and t h e  Commission's final determination of the issues in 
dispute. (FUDGE) 

STAFF ANAXlYSXS: No, this docket should remain open pending a 
hearing and the Commission's final determination of t h e  issues in 
dispute 
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State of Florida Revised Recommendat ion 

TO: DIRECTOR, DIVISION OF RECORDS AND REPORTING (BAY6) 

FROM : DIVISION OF LEGAL SERVICES 

DIVISION OF REGULATORY 
DIVISION OF ECONOMIC REGULATION (KYL 

DOCKET NO. 991437-WU - APPLICATION FOR INCREASE IN WATER 
RATES IN ORANGE COUNTY BY WEDGEFIELD UTILITIES, INC. 

a9 
AGENDA: 11/28/2000 - REGULAR AGENDA - INTERESTED PERSONS MAY 

PARTICIPATE 

RE: 

CRITICAL DATES: NONE 

SPECIAL INSTRUCTIONS: 

FILE NAmE AND LOCATION: S:\PsC\LEG\WP\991437,RCM 

CASE BACKGROUND 

Wedgefield Utilities, Inc. (Wedgefield or utility) is a Class 
B utility which serves approximately 840 water and wastewater 
customers in Orange County, Florida. Wedgefield is a wholly-owned 
subsidiary of Utilities, Inc. In i t s  annual report  fo r  1998, t h e  
utility reported operating revenues of $252,903. 

Rate base was l a s t  established f o r  Wedgefield’s water 
facilities by Order No. PSC-98-1092-FOF-WS, (Transfer O r d e r )  issued 
August 12, 1998, in Dockets Nos. 960235-WS and 960283-WS, pursuant 
to a transfer of t h e  utility‘s assets from Econ Utilities 
Corporation. 

On November 12, 1999, Wedgefield filed an application for an 
increase in water rates. The  utility was notified of several 
deficiencies in its minimum filing requirements ( M F R s )  . Those 
deficiencies w e r e  corrected and t h e  official filing date was 
established as February 29, 2000, puzsuant to Section 367.083, 

A TRUE COPY - 
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Florida Statutes. The utility's requested test year f o r  final and 
interim purposes is the historical year ended June 30, 1999. The 
utility requested that this case be processed using the 
Commission's Proposed Agency Action (PAA) procedure pursuant to 
Section 367.081 (8) , Florida Statutes. 

By Order No. PSC-OO-O91O-PCO-Wu, issued May 8, 2000, the 
Commission suspended t h e  rates requested by the utility pending 
final action and approved interim rates subject to refund and 
secured by a corporate undertaking. The interim rates were 
designed to allow t h e  utility the opportunity to generate 
additional annual operating revenues of $103,394 for i t s  water 
operations (an increase of 40.19%). 

Wedgefield requested water rates designed to generate annual 
operating revenues of $404,098. Those revenues exceed test year  
revenues by $144,889 or 55.87 percent. By Proposed Agency Action 
Order No. PSC-00-1528-PAA-W, issued August 23, 2000, (PAA Order) 
the Commission proposed a $342,157 water revenue requirement for 
this utility, which represented an annual increase in revenue of 
$82,897 or 31.97 percent. 

The Commission also ordered Wedgefield to show cause, in 
writing within 21 days, why it should not be fined $3,000 f o r  its 
apparent violation of Rule 25-30.115, Florida Administrative Code, 
and Order No. PSC-97-0531-FOF-WU, issued May 9, 1995, in Docket No. 
960444-WU, for its failure to maintain its books and records in 
conformance with the National Association of Regulatory Utility 
Commissioners (NARUC) Uniform System of Accounts (WSOA) .  
Wedgefield filed a timely response to the order to show cause on 
September 13, 2000. 

On September 13, 2000, Wedgefield also timely filed a petition 
protesting the PAA Order. On that same day, the Office of Public 
Counsel (OPC) timely filed a Notice of Intervention in this matter 
and a petition protesting the PAA Order. On September 13, 2000 ,  
OPC's Notice of Intervention was acknowledged by Order N o .  PSC-00- 
1 7 5 5 - P C O - W ,  issued September 26, 2000. 

On October 3 ,  2000, Wedgefield filed a Motion to Strike and 
Dismiss the Office of Public Counsel's Petition Requesting Section 

recommendation to be considered at the November 7, 2000, Agenda 
Conference, was filed October 26-, 2000 and subsequently revised on 
October 31, 2000. S t a f f  requested a deferral of the item, which 
was granted on November 6, 2000. 

120.57 Hearing and Protest of Proposed Agency Action. A 
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On November 3, 2000, wedgefield filed a Motion for Summary 
Final O r d e r  and Motion t o  Amend its Motion to Strike and Dismiss. 
opc filed a t imely  response on November 10, 2 0 0 0 .  

This recommendation addresses whether Wedgefield's Motion t o  
S t r i k e  and Dismiss and Motion f o r  Summary Final Order should be 
granted; and what action should be taken on Wedgefield's response 
to t h e  order  to show cause. The Commission has jurisdiction 
pursuant to Sections 367.011(2) and 367.081, Florida Statutes. 
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DISCUSSION OF ISSUES 

ISSUE 1: Should Wedgefield‘s Motion for Summary Final Order be 
granted? 

RECObfMENDATION: Yes, Wedgefield’s Motion for Summary Final Order 
should be granted. (FUDGE) 

STAFF ANALYSIS: Rule 2 8 - 1 0 6 . 2 0 4 ( 4 ) ,  Florida Administrative Code, 
states that “[alny par ty  may move f o r  Summary Final Order whenever 
there is no genuine issue a s  to material fact . . . . ”  

Wedsefield‘s Motion for Summarv Final Order 

Wedgefield alleges that there is no genuine issue as to any 
material fact set forth in OPC‘s Petition and Protest regarding 
negative acquisition adjustment. Wedgefield further alleges that 
t h e  negative acquisition adjustment issue, as well as the factual 
basis f o r  OPC’s Protest and Petition in this case, were fully 
litigated in the prior transfer proceeding. Wedgefield states that 
OPC makes no allegations of grounds justifying a negative 
acquisition adjustment, nor the existence of extraordinary 
circumstances. Therefore, Wedgefield argues that the entry of a 
summary final order on the issue of negative acquisition adjustment 
is appropriate in this case. Wedgefield summarily cites to Order 
No. PSC-OO-0341-PCO-SUf issued February 18, 2 0 0 0 ,  in Docket No. 
990975-SU, to support its proposition that the en t ry  of summary 
final order is appropriate in t h i s  case. 

OPC‘s ResDonse to Wedgefield’s Motion f o r  Summarv Final Order 

OPC asserts that t h e  Commission may change its policy 
affecting items in rate base as long as the Commission bases t h e  
change in policy on expert testimony, documentary, opinion, or 
other evidence, which OPC intends to provide in t h i s  proceeding. 
OPC cites to Florida Cities Water Companv v. FPSC, 705 So. 2d 620 
( F l a .  1st DCA 19981, to show that the Commission has power to 
change its methodology if its decision is supported by record 
evidence. Likewise, OPC alleges that it is entitled to the 
opportunity to present evidence that will show t h e  Commission why 
it should change its policy. 

OPC next cites to Section 120.68, Florida Statutes, f o r  the 
proposition that the Commission can take action inconsistent with 
p r i o r  agency practice if there is evidence in the record to support 
the change. OPC asserts that it will provide that record evidence 
in this case showing the reasons why the Commission should not 
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follow prior practice in this proceeding. OPC also cites to 
Section 350.0611, Florida Statutes, to show that it has t h e  power 
to raise t h e  issue of negative acquisition adjustment again, even 
if inconsistent with positions previously adopted by t h e  
Commission. 

OPC alleges that Commission precedent allows the Commission to 
change its decision about an acquisition adjustment f o r  a company. 
In Order No. 23728 ,  issued as a PAA Order November 11, 1990, and 
becoming final and effective without protest, in Docket No. 900291- 
WS, the Commission declined to recognize a negative acquisition 
adjustment. However, in the utility's subsequent ra te  proceeding 
the Commission reversed the prior decision by deciding to recognize 
the negative acquisition adjustment f o r  the purpose of setting 
rates. See Order No. PSC-93-1675-FOF-WS, issued November 18, 1993, 
in Docket No. 920148-WS. 

OPC also argues that the Commission reversed a previous 
decision to allow a positive acquisition adjustment. See Order No. 
23166, issued July 10, 1990, in Docket No. 891179-GU (Chesapeake 
Utilities Corp) .  In that case, the Commission found that t h e  
predicted savings upon which the positive acquisition adjustment 
was granted had not materialized and therefore, based on this new 
information, removed the acquisition adjustment from ra te  base. 

Finally, OPC alleges that the Commission could still recognize 
the adjustment if it finds a substantial change in circumstances 
from the last case. OPC is pursuing this issue through discovery. 

Staff Analvsis 

Pursuant to Section 120.57(1) (h) , Florida Statutes, a summary 
final order shall be rendered if it is determined from the 
pleadings, depositions, answers to interrogatories, and admissions 
on file, together with affidavits, if any, t h a t  no genuine issue as 
to any material fact exists and t h a t  the moving party is entitled 
as a matter of law to t h e  entry of a final summary order.  

Under Florida law "the p a r t y  moving f o r  summary judgment is 
required to conclusively demonstrate the nonexistence of an issue 
of material fact, and . . . every possible inference must be drawn 
in favor of t he  party against w h o m  a summary judgement is sought." 
Green v. CSX Tranmowtation, Inc., 626 So. 2d 974 ( F l a .  1st DCA 
1993) (citing Wills v. Sears, Roebuck & Co., 351 So. 2d 29 (Fla. 
1977)). Furthermore, 'A summary judgment should not be granted 
unless the fac ts  are so crystallized that nothing remains but 
questions of law." Moore v. Morris, 475 So. 2d 666 (Fla. 1985). 
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OPC’s Protest and Petition f o r  hearing submitted the following 
disputed issue of material fact, policy and law: 

Should t h e  utility’s rate base include a negative 
acquisition adjustment? 

And what other changes, such as changes to depreciation 
expense, should be made to reflect a negative acquisition 
adjustment? 

The  issue of whether the utility‘s rate base should include a 
negative acquisition adjustment was addressed w i t h  respect to t h e  
acquisition adjustment at issue here in Order No. PSC-98-1092-FOF- 
WS, issued August 12, 1998, in Docket No. 960235-WS (transfer 
docket). By that O r d e r ,  the Commission found that no extraordinary 
circumstances existed and held that no negative acquisition 
adjustment would be imposed. The Commission fully examined: t he  
condition of the assets, Econ as a “troubled utility,’‘ and whether 
any extraordinary circumstances existed. 

OPC asserts that like the Florida Cities case, it has the 
r i g h t  to an evidentiary hearing to support a change in Commission 
policy. However, in Florida Cities, the appeal and subsequent 
evidentiary hearing on remand arose from the Order stating the 
Commission‘s used and useful methodology. In t h e  instant case, 
Order No. PSC-96-1241-FOF-WS, issued October 7, 1996, in Docket No. 
960235-WS, stated the Commission’s decision on the acquisition 
adjustment at issue here and an evidentiary hearing was held upon 
OPC’s protest of that decision, which culminated in Order No. PSC- 
98-1092-FOF-WS. What OPC now seeks is to revisit that decision 
through the Commission’s latest PAA Order .  

Staff agrees that Section 350.0611(1), Florida Statutes, gives 
OPC standing to urge any position consistent or inconsistent with 
positions previously adopted by the Commission. However, t h e  
Statute does not give OPC t h e  ability to overcome a Motion For 
Summary Final Order without alleging more than an inconsistent 
position. OPC has fully litigated i ts  position on negative 
acquisition adjustment for this utility in the transfer docket. 
What it seeks to do now is to revisit that decision under the guise 
of protesting t h e  current PAA Order. OPC has not alleged any facts 
or circumstances to show that a genuine issue of material fact 
exists. 

OPC also cites to Order No. PSC-93-1675-FOF-WS, in which the 
Commission reversed a previous finding by deciding to recognize a 
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negative acquisition adjustment. T h e  Commission reached i t s  
conclusion based on customer testimony, t h e  need for repairs and 
improvements to t h e  system at t h e  time of the transfer, and the 
lack of responsibility in management. In Wedgefield's transfer 
docket, an evidentiary hearing was held upon which the Commission 
held that a negative acquisition adjustment would not be imposed. 
Moreover, there has been no showing of any change in circumstances. 

N e x t ,  OPC cites t o  Order No. 23166, in which the Commission 
removed a positive acquisition adjustment after a finding that t h e  
predicted savings had not materialized. Clearly, the approval of 
t h e  original acquisition adjustment was based on predicted savings, 
and thus contingent upon those  savings materializing. Once the 
Commission found that t he  savings had not materialized, it removed 
the adjustment. The Commission's decision in the transfer 
proceeding was not contingent upon t h e  materialization of certain 
facts. Moreover, OPC has not alleged that  any facts have changed 
since that decision was made. 

In conclusion, staff believes that because t h i s  issue was 
fully litigated just two years ago, Wedgefield has met its "initial 
burden of demonstrating the nonexistence of any genuine issue of 
material fact." Landers v. Milton, 370 So. 2d 368, 3 7 0  ( F l a .  
1979). The burden then shifts to OPC to demonstrate t h e  existence 
of a genuine issue of material f a c t .  Although OPC alleges 
throughout its response that it will present evidence in t h i s  
proceeding, no supporting documentation has  been provided to meet 
OPC's burden. "It is not enough f o r  the opposing party to merely 
assert that an issue does exist.'' - Id. - -  See also A l m a n d  
Construction Co. v. Evans, 547 So. 2d 626,  628 (Fla. 1 9 8 9 )  (holding 
t h a t  counsel's mere assertion was insufficient to create an issue). 
Therefore, staff recommends that Wedgefield's Motion for Summary 
Final Order be granted. 
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ISSUE 2 :  Should Wedgefield‘s Motion to Amend its Motion to Strike 
and Dismiss be granted? If so, should wedgefield’s Motion to 
strike and Dismiss the Office of Public Counsel’s Petition 
Requesting Section 1 2 0 . 5 7  Hearing and Protest of Proposed Agency 
Action be granted? 

RECOMMENDATION: If the Commission approves staff’s recommendation 
in Issue 1 above, then  no ruling is necessary on the  Motion to 
Amend Wedgefield’s Motion t o  Strike and Dismiss and Wedgefield‘s 
Motion to S t r i k e  and Dismiss because they are moot. However, if 
the Commission denies t h e  utility‘s Motion f o r  Summary Final Order, 
then wedgefield’s Motion to Amend its Motion to S t r i k e  and Dismiss 
and its Motion to Strike and Dismiss should also be denied. 
(FUDGE) 

STAFF ANALYSIS: On November 3, 2000, Wedgefield filed a Motion t o  
Amend its Motion to Strike and Dismiss. It requests that the 
Commission take official notice of Order  No. PSC-98-1092-FOF-WS. 
OPC did not file a response. Staff recommends that if the  
Commission approves staff s recommendation in Issue I, then  no 
ruling is necessary on t h e  Motion to Amend Wedgefield’s Motion to 
strike and Dismiss and Wedgefield’s Motion to Strike and Dismiss 
because they are moot. 

If the Commission denies staff‘s recommendation in Issue 1 ,  
then staff believes that t he  Motion to Amend and the Motion to 
strike and Dismiss should also be denied. In reviewing a Motion 
f o r  Summary Final Order, t he  Commission may consider all documents 
in the record in reaching its decision. However, in a Motion to 
Dismiss, t h e  Commission is confined to the four corners of the 
initial pleading. Consequently, staff recommends that if t h e  
Commission denies Wedgefield’s Motion for Summary Final Order, the 
Motion to strike and Dismiss should also fail. 
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ISSUE 3 :  Should the Commission accept Wedgefield's settlement 
o f f e r  contained in its response to Order No. PSC-OO-1528-PAA-W, 
which required the utility to show cause as to why it should not be 
fined $3,000 f o r  its apparent violation of Rule 25-30.115, Flor ida  
Administrative Code, and Order No. PSC-97-0531-FOF-W? 

RECOMMENDATION: Yes. T h e  Commission should accept Wedgefield's 
settlement o f f e r  contained in its response to Order No. PSC-00- 
1528-PAA-WU, which required the utility to show cause as to why it 
should not be fined $3,000 for its apparent violation of Rule 25- 
30.115, Florida Administrative Code, and Order No. PSC-97-0531-FOF- 
WU. The utility should be ordered to correct any remaining areas 
of noncompliance with the USOA by January 31, 2001. Therefore, 
staff also recommends that the $3,000 fine be permanently 
suspended. Further, the utility and its parent should be ordered 
to file, in future proceedings before this Commission, MFRs which 
begin with utility book balances, and to show all adjustments to 
book balances a f t e r  the 'per book" column in the MFRs. The utility 
should also be ordered to file, with its MFRs, a statement which 
affirms that the MFRs begin with actual book balances. (KYLE, 
FUDGE, CHRISTENSEN, VANDIVER) 

STAFF ANALYSIS: By Order No. PSC-OO-1528-PAA-W, the Commission 
ordered Wedgefield to show cause, in writing within 21 days, why it 
should not be fined $3,000 for its apparent violation of Rule 2 5 -  
30.115, Florida Administrative Code, and Order No. PSC-97-0531-FOF- 
WU, issued May 9, 1995, in Docket No. 960444-W, fo r  its  failure to 
maintain its books and records in conformance with the NARUC USOA. 

On September 13, 2000, the utility filed its Response and 
In its Petition on Final Order Initiating A Show Cause (response). 

response, the utility requested that the Commission: 

(a) Waive the $3,000 fine imposed by this Order to Show 
Cause ; 

(b) Allow the utility to work with staff to resolve any 
discrepancies remaining a f t e r  the 1998 modifications of 
its accounting system, and direct staff to perform a 
compliance audit of the books and records as they exist 
as of January 31, 2001; 

(c) If (a) is not approved by the Commission, the  
Commission is hereby requested to hold a formal hearing 
pursuant  to §120.57 (1) , Florida Statutes, on the  show 
cause portions of the above-referenced Order. 
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(d) Grant such o the r  and further relief as the Commission may 
deem appropriate. 

In its response, the utility acknowledged that some additional 
time may have been required by staff, but that staff did not remain 
at the utility's office f o r  any longer than  the two-week period 
originally allotted by staff to perform the audit. Moreover, the 
use of any accounting system that m a y  require conversion of t h e  
format of certain accounts does not necessarily v io la t e  the 
requirements to keep information readily available. However, the 
utility did recognize that a few accounts, especially Accounts Nos. 
620 and 675, may not be in total compliance with the NARUC USOA. 
Although the utility believes that its books and records are in 
substantial compliance with the NARUC USOA, it promised to 
sufficiently correct these differences by January 31, 2001, if 
given some guidance by the audit s t a f f .  

Staff disagrees with certain allegations made in Wedgefield's 
response. First, the auditors noted that the length of time they 
needed to complete the wedgefield audit report was not limited to 
the amount of time the auditors spent at t h e  utility's offices. 
The auditors spent a considerable amount of time reconciling the 
MFRs to its books and records before going to the utility's office 
and during its on-site investigation. 

The auditors also disputed the assertion that the Electronic 
Data Processing (EDP) tapes w e r e  provided on a timely basis. The 
auditors requested the tapes on November 4,  1999, and t h e  utility 
did not provide a usable copy until March 1, 2000. Moreover, the 
use of EDP information to reconcile the utility's MFRs to its books 
and records is of limited use because many of t h e  account balances 
contained in the MFRs are adjusted book balances which were 
calculated specifically f o r  the current filing. 

On October 20, 2000, staff held an informal meeting with the 
utility and OPC. At this meeting, staff informed the utility of 
specific deficiencies which need to be corrected to bring the books 
of the utility and Utilities, I n c . ,  i t s  parent company, into 
compliance. Staff also addressed its belief that the utility 
should be willing to pay a monetary fine in the amount of at l eas t  
$1,000 because of its parent company's history of non-compliance 
with the NARUC USOA. In addition, on October 23, 2000, s t a f f  sent 
a letter to the utility outlining the above information. 

On October 26, 2000, the utility sent a letter, which w a s  
filed in this docket on October 31, 2000 ,  stating that while it 
acknowledges that some additional time was required for the 
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auditors to reconcile various accounts, it does not believe t h a t  
this resulted in a delay in issuing the audit report. Further, t h e  
utility disagrees with the staff auditor's assertion t h a t  EDP tapes 
were not provided in a timely manner. Moreover, the utility 
maintains its position that any monetary penalty should be waived 
because the significant good faith effort made to modify its books 
and records to bring it into compliance with the Commission's 
interpretation of NARUC USOA. While Wedgefield has acknowledged 
that there are still several accounts which are not in compliance 
with NARUC USOA, it believes that its books and records are in 
substantial compliance with NARUC USOA. On October 30, 2000, the 
utility filed its direct testimony, which is consistent with its 
response and its October 26, 2000 letter. 

The utility has agreed that in future rate cases it will begin 
its MFRs with the actual book balances and adjust from those 
amounts. Further, the utility requested that staff be directed to 
perform a compliance audit of the utility's books and records as of 
January 31, 2001. The utility ha's further committed to work with 
staff to correct any specific issues raised in the future. 

Staff concurs that the staff auditors should be permitted to 
provide guidance to t h e  utility to correct the differences between 
its books and records and the NARUC USOA. However, s ta f f  believes 
that such guidance should not be used to preclude a finding of 
noncompliance with Commission rules in a future proceeding before 
the Commission. Furthermore, staff believes that the utility and 
its parent company should be required to begin its MFRs with t h e  
utility's book balances with a l l  adjustments made after this "per 
book" column. Moreover, staff agrees that a compliance audit 
should be performed on the utility's parent company operations and 
on a representative sample of its Florida operations after t h e  
utility's books are closed and its financial statements have been 
issued f o r  the fiscal year end. 

Staff notes that in Order No. PSC-OO-1528-PAA-W, the utility 
did not respond to Audit Exception No. 1, which states that the 
utility d id  not maintain its accounts in compliance with NARUC 
accounting. However, staff has analyzed the utility's response, 
the utility's October 26, 2000  letter and the utility's direct 
testimony on t h i s  issue. Based upon this analysis, s t a f f  believes 
that the utility has made substantial progress in correcting the 
problems identified in previous orders. Therefore, s ta f f  believes 
that the utility's actions and commitments are sufficient to 
achieve the desired goals of efficient analysis of i ts  MFRs and 
efficient audits. Therefore, staff does not believe that a 
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monetary f i n e  is necessary t o  ensure  future compliance with 
Commission Rules and Orders. 

Based on t h e  foregoing, s t a f f  recommends that t h e  Commission 
accept Wedgefield’s offer of settlement made in response to Order 
No. PSC-O0-1528-PAA-W, requiring the utility to show cause as to 
why it should not be fined $3,000 for i ts  apparent violation of 
Rule 25-30.115, Florida Administrative Code, and Order No. PSC-97- 
0531-FOF-WU. Therefore, staff also recommends that the $3,000 fine 
be permanently suspended The utility should be ordered t o  correct 
any remaining areas of noncompliance with the USOA by January 31, 
2001. Further, t h e  utility and i t s  parent  should be ordered to 
f i l e ,  i n  f u t u r e  proceedings before t h i s  Commission, MFRs which 
begin with utility book balances, and to show all adjustments to 
book balances after t h e  ”per book” column in t h e  M F R s .  T h e  utility 
should also be ordered to f i l e  with its MFRs, a statement which 
a f f i r m s  that t h e  MFRs begin w i t h  actual book balances. 
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ISSUE 4: Should t h i s  docket be closed? 

RECOMMENDATION: No, this docket should remain open pending a 
hearing and the Commission’s final determination of the issues in 
dispute. (FUDGE) 

STAFF ANALYSIS: No, this docket should remain open pending a 
hearing and the Commission’s final determination of the issues in 
dispute. 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In Re: Application f o r  Transfer ) DOCKET NO. 960235-WS 
of Certificates Nos. 404-W and ) 
3 4 1 4  i n  Orange County from Econ ) 
utilities Corporation to ) 
Wedgefield Utilities, Inc. 1 

1 
I n  Re: Application f o r  DOCKET NO. 960263-WS 
Amendment of Certificates Nos. ) ORDER NO. PSC-96-1241-FOF-WS 
404-W and 341-5 i n  Orange County 1 ISSUED: October 7 ,  1996 
by Wedgefield Utilities, Inc. 1 

The following Commissioners participated in t h e  disposition of 
this matter: 

SUSAN F. CLARK, Chairman 
3. TERRY DEASON 

J O E  GARCIA 

DIANE K. KIESLING 
JULIA L. JOHNSON 

ORDER APPRO VING TRANSFER AND GRANTING 
AMENDMENT OF CERTIFICATES TO INCLUDE ADDTTIONAL TERRI'J'ORY 

1 rJOTTCE OF PROPOShD AGWCY ACTICN 
ORDER ESTABLISHING RA TE BASE FOR- 0 S 

OF THE TRAN SFER 

RY THE COMMISSION: 

NOTICE IS HEREBY GIVEN by the Florida Public S;Ffrvict. 
Commission that t h e  action discussed h e r e i n  regarding t h e  
establishment of rate base for  purposes of t h e  transfer is 
preliminary in n a t u r e  and will become final u n l e s s ' a  person whose 
icterests are substantially affected files a petition fo r  a formal 
proceed ing ,  pursuant to Rble 2 5 - 2 2 . 0 2 9 ,  Florida Administrative 
Code. 

Backsro und 

O n  F e b r u a r y  2 7 ,  1996, Wedgefield Utilities, Inc. (Wedgefitald) 
filed an application with this Commission".mr - - -  A *  t h e  transfer of 
Certificaies Nos. from E C O ~  rfrklities Corporation 

ATTEST 
DOzrpur 4 : . , '  * I '  7 7 . r: E 
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UCJ) to wedgef i e l d .  Wedgefield, which was incorpordtcd ori 
J a n u a r y  2 3 ,  1996, as a Florida corporation, is  a wholly-owned 
subsidiary of Utilities, In:. Econ is a Class B utility p r o v i d i r ~ g  
service iri Orange County to approximately 725 customers. 

An i n t e r i m  closing of t h e  t i - a n s f e r  occurred on F e h u d r y  u ,  
1 5 4 6 ,  at which time operating records and ownership documents were 
exchanged. The final closing is scheduled to take place with,., t e n  
days of this Commission's approval of t h e  transfer. Wedgefield h a s  
provided interim management of t h e  utility system pending a p p m w  I 
of t h e  transfer. 

O n  March 5 ,  1996, Wedgefield filed an a p p l i c a t i o r i  f o r  
amendment of Certificates Nos. 404-W and 341-S to include 
additional terry t o r y  in grange C o u n t y .  Wedgefield has r e q u e s t r d  t . ~  
a d d  three p a r c c L s  consisting of a shopping center, t h e  B d n c r r ~ f t  
Boulevard area and a community to be known a s  t h e  ComrrirJns. 
wedgefield is already serving t h e  shopping center and the Bancroft 
Z o u l e v a r d  a r e a .  The Commons is a planned community of 400 single- 
family homes. 

Eran h a s  been serving t h e  shopping center and homes i n  the 
h ! : ~ m f t  Boulevard a r e a  for about fifteen years.  According to t he  
application, those areas were inadvertently omitted when t h e  
~ t i l i t y  f i l e d  t h e  legal description for its initial service w e d .  
&cause E c G n  hiis  been providing service to the a r e a  w i t h o u t  
Commission approval, it is in apparent violation of S e c t  ion 
j C l . 0 4 5 ,  F l o r i d a  S t a t u t e s .  T h e  violation will be a d d r e s s e d  l a t e r  
; r i  this h - d e r .  

Transfer A m 1 1  c a t  LOQ 

T h e  transfer application is in c m p l i a n c e  w i t h  S e c ; ~ : ;  
3 6 7 . 0 S 1 ,  F l o r i d a  S t a t u t e s ,  and o t h e r  pertinent s t a t u t e s  and 
a d r r x n i s t r a t i v e  rules, e x c e p t  f o r  t h e  requirement to provide procf 
G f  ownership of t h e  land upon which the u t i l i t y ' s  facilities a r e  
i ( ' I t  .a t. ed , as  required by Rule 25-30.037(1) ( 0 1 ,  Florida 

M t 1 ~ 1 1 s t  t 1 1 t  ive Code. Wedgefield shall f i l e  a recorded w a r i a r : t y  
: 1 ~ d  s h o w i n g  ownership of t h e  land upon which t h e  utility 
facilities are located within 6 0  d a y s  of t h e  date of this Order. 

The application included a filing fee in the amount of $3,000, 
i r ;  accordance with t h e  requirements of RQle 25-30.020, Florida 
Administrative Code. In addition, Wedgefield provided proof of 
compliance w i t h  the noticing provisions set forth in Rule 25- 
30.030, Florida Administrative Code, including notice to t h e  
( - ~ : ~ ~ m e r s  of t h e  system being t r a n s f e r r e d .  No objections to t h y  

1 .  1 J c a t  1 ( m  have  beer] received and t h e  time for  filing suc:h h:; 
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t -xp i r - ed .  T h e  t e r r i t o r y  s e r v e d  by Econ is shown on A t t a c h m e n t  k r,t 
t h i s  O r d e r ,  which by reference is incorporated herein. 

As stated p r e v i o u s l y ,  Wedgefield is a whclly-owned subsrd:dly 
of Utilities, Inc., which was formed i n  1965. C u r r e n t  1 y, 
{Jtilities, Inc. provides water and wastewater service t o  a t o u ~  
150,000 customers in thirteen s t a t e s ,  including Florida. Th.  J u y h  
i t s  subsidiaries, Utilities, Inc. provides wate r  a n d / o r  w a s t e w t e r  
se rv ice  t o  approximately 3 0 , 0 0 0  customers in F l o r i d a .  U t i l i t i e s ,  
J r i c .  focuses or: o w n e r s h i p  and operation of small sys tems,  a n d  
p r f i v i d e s  centralized management, accounting and f i n a i r c i d  
a s s i s t a n c e  t o  sma l l  utilities that were commonly built Ly 
development cor" l a n i e s .  Because Wedgef ield will have the benef 1 t- of 
/ ] t i  lities, I n c  ' s  extensive operating experience and f i n a n c i a l  
r e x u r c e s ,  w e  believe that it has t h e  technical and f i n a n c i a l  
ability to assure  continued service to the customers of Econ. 

According L O  the Department of Environmental Protection ( D E L ' ) ,  
t h e r e  a r e  no outstanding notices of violation against E c o r i .  
However, in i t s  application, Wedgefield stated that an engineering 
study of t h e  water and wastewater systems conducted in 1995 
indicated t h a t  several  improvements would be needed to main ta i r :  
replatory compliance and adequate service. Based on p r e l i m i n a r y  
t w 3 1 r ~ e r i r i g  estimates, Wedgefield h a s  budgeted about $ 1 6 0 , 0 0 0  f u  
d I i e w  well arid wa te r  softener, and $ 2 4 9 , 0 0 0  to improve t he  
w d s e w a t e r  s y s t e m ' s  percolation, equalization and i r r  vpt i m  
s y s t e m s .  

Based on t h e  foregoing, w e  f i n d  that t h e  t r - a n s . e I  I . !  
Cert:ficates Nos. 404-W and 341-S from E c o n  to Wedgefield is ~ r i  t tie 
p i h l i c  i n t e r e s t  and  it is approved.  Wedgefield shall. file a ~ q i y  
cf d recorded w a r r a n t y  deed as proof that it owns the land U F j o n  
wf::ch t h e  utility's facilities a r e  located within 6 0  d a y s  o t  t . 1 ~  
date of this Order .  Econ was unable to locate t h e  o r i g i r 1 a l  
certificates; therefore ,  replacement certificates reflecting t h e  
c h a r i g e  in o w n e r s h i p  will be prepared and issued to Wedgefield. 

Pate Base  

Acccjrding to Wedgefield's transfer application, t h e  p i o p s j c d  
l i d  book value of the combined water and wastewater systems was 
5 : ! , ~ 3 0 , 8 3 6 ,  as  of December 31, 1994. This amount matches t h e  m t e  
L : > t :  baldrrce proposed by the Commission's a u d i t  staff in 1 9 4 5 .  The* 
( . ' 6 m r n i s s i O n  staff recommended adjustments to t h e  r a t e  bd6W LJI  1 t i t .  

wdier  and wastewater systems including removal of u n a u t l i u l  1 o . 4  
A F U D C  ( a 1  lowance - f o r -  f u n d s - u s e d -  during-const r u c t  1 o n  I ; 

rechgsification of expenses that should have been chax*yed t ; J  

p l a n t  - i n  service or construction-work-in-progress; ad- ]ustmei l t  :r 
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r e f  lelct d d o p t i o n  of g u i d e l i n e  depreciation r a t e s  a n d  amor t i za t . I i 1 r1  
c h a r g e s ;  and  var io l l s  ad jus tments  required by pr-:or C m m i s s w t ~  
decisions. 

Econ’s books and records were also audited dur i r ig  dri 

~ ~ r i d o ~ k e t e d  investigation to determine whether it was overea rn  1 i q  

T h e  investigation disclosed that Econ was actually i n c w - 1  I I P ~  
c,pexat ing losses. 

I i c : cm’s  r a t e  base was l a s t  formally established by t h s  
C o r n m i s s i o n  in Docket No. 840368-WS. According to Order  No. l L I ~ f I r ) ,  
issued on December 18, 1985, in t h a t  docket, Econ‘s r a t e  hsc. d s  (-A 
June 30, 1984 was $236,777 f o r  t h e  water system and  $422,507 rb: 

r h e  w a s t e w a t e l  -ystem. Substantial used and u s e f u l  r educ t ions  were 
I I ~ I ~  i red  i ri t h c r t  dcrcket . 

Econ’s records were audited by t h e  Commission S t a t t  i n  I tit. 
i n s t a n t  docket to determine r a t e  base ( n e t  book value) a s  of 
IJerernDsr 3 1 ,  1995. Using t h e  audited balances fclr t h e  c a l e n d a r  
y e a r  ended December 31, 1994, which were subsequently adopted  by 
E r m ,  r a t e  base  was found to be $1,462,487 f o r  t h e  water s y s t e m  a n ?  
$1,382,904 f o r  t h e  wastewater system as of December 31, 1495. 
These rats base  calculations do n o t  include used and  u s e h i 1  
reductions. Because Econ adopted all of t h e  adjustments proposed 
in the overea rn ings  investigation, and amended its r ec~ l rds  
acccrdingly, t he re  are no f u r t h e r  audit adjustments in this  d o c k e t  

Therefore ,  w e  find Econ’s r a t e  base  fo r  t h e  w a t e r  d i d  

wUs+ewate r  systems to be $1,462,487 and $1,382,904, respertivcly 
G u r  calculations of rate base f o r  the water and w a s t e w a t e r  s y s t w w  
d r e  shown on attached Schedules Nos. 1 and 2 ,  respectively. 

T h e  rate base calculations are used p u r e l y  t o  establish t h :  

calculations do n o t  include t h e  normal  raternaking adjustment (-J 
working capital calculations and used and u s e f u l  adjustments. 

r i t - t  book value of the prope r ty  being t r a n s f e r r e d .  Ttiesf-? 

acquisition Adjustment 

An acquisition adjustment reeults when t h e  purchase p ~ ~ t -  
differs from t h e  original cost calculation. In this proceed ing ,  
t h e  original construction cost, $2,845,391, exceeds t h e  initial 
~ ~ ~ r ( : h a ~ e  price, $545,000, and t h e  f u t u r e  payment.  The f u t u r e  
payment involves the payment by Wedgefield of e v e r y  o t h e r -  . Y ~ T - v I - .  
d v a i l a b i l i t y  charge from proposed development of t h e  CJmmor is  t r j  

Econ. 



liccording t o  t h e  purchase agreement, 50 percent  of expected 
i J ~ , ~ ~ - * e e d s  from service availability charges  fo r  t h e  Conimons will be 
9:vsn to Econ  as additional payment f o r  purchased a s s e t s .  T h e  
t t a n s f e r  should n o t ,  however, diminish the amount of contributions - 
1 1 1  a i d - o f  -construction (CIAC) t h a t  t h e  utility s h o l i l d  record f o ~  
1 (1 r. emak 1 n g  purposes. Because d e v e l o p m e n t  of t h e  Commons seems 
p i - o b a b l e ,  our calculation of t h e  anticipated acquisition a d p s t m e r i r .  
i r d u d e s  a provision for projected CIAC equal t o  5 0  percent  of t . h c  
p y m e n t s  from t h e  Commons community. Based upon the ut I 1 i c y ' s  
p h i i t  C d F J d c i t y  charges  of $750 f o r  water and $2,250 f o r  wastewater, 
f h a d d e d  payment totals $600,000. Therefore ,  t h e  acquisi t i m  
t ~ ! ; i ~ s t m e n t  resulting from t h e  transfer is $ 1 , 7 0 O , > r l .  

* I I w  p u r c h a s e  jreement also provides for increasing t h t :  
1 .  J '   IS;: p r i c e  t~ include any c u i r e n t  a n d / o r  accrued customer 

/ ~ m t . c ;  receivable balances and reducing the price f o r  a l l  a s s w "  
: ;&,: 3 ities. A review of the i n t e r i m  closing statement iridicc3t-c::i 
% , i :  t h e  opposing debits and credits are not material and  arF: 
L C ~ L  l y  d f s e t t i n g .  The assumed credits include customer deposiys 
~f $1 6 ,  030. For the purpose of  defining t h e  approxlmate 
~ q u i s i t i o n  adjustment balance, t h e  slight difference Letween t h e  
( : \ i n e ~ . t  a s s e t s  and  assumed liabilities is disregarded. 

Although t h e r e  is a substantial difference between t l k  
~ 1 i r j i n a 1  construction cost and t h e  purchase price, used and u s s f d  
~ d y ~ s t m e r i t s  have  not been made. In t h e  past, the calculaticn rJ t  
: a r ~  L a w  has included substantial used and useful reduct.ion:;. I r l  
1, , I  k t -  No. 840368-WS, Econ's reported investment f o r  i t s  co rnb i rd  
w J k l  drld wastewater systems was $3 , 103,373, but t h e  approved  rdl 8 :  

h s e  m l j i i n t  was $659,280, due in l a r g e  measure to u s e d  and u s e f h :  
I t:dact i o n s .  A l s o ,  i n  Docket No. 871208-WSf a c a s e  t h a t  W i i f i  

I * ! :  rmately settled by a stipulation, t h e  r a t e  b a s e  requested i i y  
E c m  w a s  $ 7 4 5 , 5 9 3  f o r  i t s  water and wastewater systems. R a t e  b a s e  
i n  t h a t  proceeding was found to be $564,340. Both amounts included 
sdkstantial used and u s e f u l  reductions. 

I n  t h e  absence of extraordinary circumstances, it has been 
C u x r x s s m n  policy that the purchase of a utility at a premium or 
d i s c c u r r t  shall not a f f e c t  the r a t e  base calculation. Considel l!lg 
t h e  likely impact of used and u s e f u l  adjustments f o r  this utility, 
the  clrcumstances in this instance do not appear to be 
1 . ~ 1  I f u m d i n a r y .  T h e r e f o r e ,  no acquisition adjGstment is included i n  
I ! , a -  I [ i t  t 4  Lise cdlculat: i o n .  
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The utility's approved rates and charges became effectiw 
h r ~ u a r y  1 3 ,  1995, pursuant to a price index r a t e  adjustment. hit: 
2 5 - 9 . 0 4 4  (1) I Florida Administrative Code, requires t h e  n e w  owner- of 
a utility to adopt and use t h e  rates ,  classificatioris arid 
regulations of t h e  former owner unless authorized to change  by chis 
Commission. Wedgefield has not requested a change i n  t h e  r a t e s  a n d  
charges and w e  see no reason to change them a t  this t i m e .  
Wedgefield shall continue t o  charge t h e  rates and charges a p p r o v e d  
i n  Econ's tariff until authorized to change by this Commisslm in 
a s u b s e q u e n t  proceeding. Wedgef i e l d  has f i l ed  a t a r i  f f ref 1 e c t  1 r i c j  
t h e  c h a n g e  in ownership. The tariff s h a l l  be effective for s e t ~ - v ~ e  
r e n d e r e d  or con-ctions made on or after t h e  stamped a p p r o v a l  d a t e  
on t h e  tariff s1,eets. 

kmlication f o r  Amendment 

As stated previously, on March 5, 1996, Wedgefield filed ~ l r i  . 
application fo r  amendment of Certificdtes Nos. 4 0 4 - W  and 3 4 1 4  t o  
1 n c h d e  additional territory in Orange County. Except  as d i scussed  
h e r e i n ,  the application is in compliance with Section 3 6 ' 1 . 0 4 5 ,  
F l o r i d a  S t a t u t e s ,  and other pertinent statutes and adminlstratlve 
~ u l e s .  In particular, the application contains a filing fee i n   hit 
a m o u n t  of $2,000, in accordance with Rule 2 5 - 3 0 . 0 2 0 ,  F h r d a  
Administrative Code. 

As discussed previously, Wedgef ield h a s  not provided ev i ( - l t . t i~ - t i  
 hat i t  owns t h e  land upon which the utility's facilitiei dit: 
l o c a t e d  as requirea by R u l e  25-30.036 ( 1 )  (d) , Florida Administrat1,Je 
Code. This Order  requires that Wedgefield f i l e  a copy c j f  d 
recorded war ran ty  deed showing proof of ownership of t h e  l a n d  u p o n  
which t h e  utility's facilities are located within 60 days. 

Wedgefield has provided adequate service territory and system 
maps, as required by Rule 25-30.036(1) (e), ( f )  and ( I )  , F l o r l d a  
Administrative Code. However, t h e  description of the territory 
that Wedgefield has requested to s e r v e ,  which was provlded w i t h  t h e  
dpplication, contained discrepancies. Therefore, Wedgefleld s h a l l  
provide a corrected description of t h e  territory it has requested 
tG add to its service area. within 30 days of t h e  d a t e  of this 
rJrdcr. 

Wedgefield h a s  provided proof of compliance with ~ f ~ e  not i c l r l c j  
p r w i s i o n s  of R u l e  2530.030, Florida Administrative Code, 
including notice to the customers in the proposed territary. No 
o b p c t i o n s  to t h e  application have been received and t h e  time to1 
filing such has expired. 

i c 
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T h e  territory which Wedgef i e l d  h a s  requested t o  Heme i n c l  i l + s  

t h r e e  p a r c e l s  of l a n d :  a shopping c e n t e r ,  the  Bancroft boulevard 
a r e a ,  a n d  a proposed community known a6 t h e  Commons. Econ has been 
providing service to customers i r i  t h e  shopping cen t -e r  and t he  
B a n c r o f t :  Boulevard area for about  fifteen years .  T h e  territory w a s  
i n a d v e r t e n t l y  omitted from i t s  service a r e a  when t h e  original 
certificates were  granted. The Commons is currently u n d e v e L p w 1 ,  
bu t  about 400 single-family homes are tentatively p l a n n e d  fo r  t h t .  
d r e a  

From information provided w i t h  t h e  application, i t  a p p e a r s  
t b t  Wedyefield has t h e  financial and technical ability to P I - C J V I ( ~ * :  

service to the additional territory. The utility h a s  i rem 
p r w i d i n g  servirs to a portion of the requested territory for abi,ut 
f i  fteen years. mere  a r e  n o  other utilities i n  the area who could 
p r r ~ ~ i d e  service to the additional territory. Based  011 t tit: 

foregoirig, w e  f i n d  that it is in t h e  public interest to ( 3 r d 1 i t  
Wedgefield's request to amend Certificates Nos. 404 - W  arid 3 4 1  - S  t o  
mcl i ide  t h e  additional territory in Orange County. Wedget i e l d  
s h a l l  file a corrected d e s c r i p t i o n  of the a d d i t i o i i a l  territory 
w i t h i l l  3 0  days of t h e  date of this O r d e r .  As stated p r e v i o u s l y ,  
Wedgefield has been unable to l o c a t e  the original certificates. 
Arcordingly, replacement certificates will be issued r e f l e c t i n g  L h -  
additional territory. Wedgefield has filed revised tariff shee ts  
reflecting t h e  amendment. 

Show Cause 

As stated previously, Econ is in a p p a r e n t  violation of S W L  i m  
j 6 7  0 4 5 ,  Florida S t - a t u t e s ,  which states, in part, that 'I (a] uti I 1 1  y 
m q  not  delete or extend its service o u t s i d e  t h e  area descr ibed  i n  
i t s  certificate of authorization until it h a s  obtained an amended  
( ' e r - ~  i f i c a t e  of a u t h o r i z a t i o n  from the commission" E c o n  has h e w  
~ ~ ~ ( ~ v i d i n g  water  and wastewater service to a shopping c c n t e r  and  t t i t :  

f i a r : r r o f t  Boulevard area fo r  approximately 15 years  without apprCjv=t I 
of t h e  Commission. Such action is i n  the sense intended 
by Section 367.161, Florida Statutes. Section 367.161, F l o r i d a  
Starutes, authorizes t h e  Commission to assess a penalty of not m m ' e  
t h a n  $ 5 , 0 0 0  f o r  e a c h  offense, if a utility is f o u n d  to ticlve 
k n o w i n g l y  refused t o  comply with, or to have willfully violated any 
provision of Chapter 367, F l o r i d a  Statutes. In Order  No. 24306, 
issued April 1, 1991, in Docket No. 89@216-TL, titled J n  P.e; 

- l i L Q G 2  1 
U i m - R e h l l k l  .f Q& 

h!vzs! - igh~lgn-  i n t o  t h e  Pr oper A m l i c a t i o n  of Rule 25 
IALQLIG M m i n w i a L i v ~  Code, Relatins to Tax S 
) 9 8 d  dpd I 989 for GTE F1 orida, In c. , t h e  Commission, having f o u n d  
t h a t  the company had not intended to violate the r u l e ,  nevertheless 
f o u n d  i t  a pprqriate to order it to show cause why it should n o t  he 
t m c d ,  stating t h a t  l I [ i ] n  our v i e w ,  'willful' implies an i n t e n t  t r l  
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do a n  act, and t h i s  is distinct from an intent to violate a s t a t r l t e  
or r u l e . "  I d .  a t  6 ,  

Econ's failure to obtain Commission approval p r i o r  t C J  

extending i ts  service area appears to be due to an oversight. When 
t h e  utility was first certificated, t h e  description of t h e  E ~ I : V K F !  
a r e a  submitted with i t s  application and approved by t h i s  Commission 
inadvertently omitted an area within which lines had been i n s t a l l e d  
a n d  service provided f o r  some time. I t  s h o u l d  a l s o  be no ted  t h a t  
r e v e n u e s  from t h e  area in question have been included i n  t w o  
s u b s e q u e n t  r a t e  cases .  The area includes a chopping centez a n d  a 
s t r i p  of l o t s  on the west side of Bancroft  Boulevard. T h e  omission 
was discovered during negotiations f o r  the s a l e  of t h e  utility t~ 
Wedgefield. 

Although Econ f a i l e d  to obtain prior approval to serve t h e  
shopping center  and t h e  a r e a  a long  Bancroft Boulevard, we c h  riot 
t w l  i e w  t h a t  the violation of Section 367.045, Florida S t a t u t e s ,  
rises i n  t h e s e  circumstances to the level of warranting initiat  on 
of show cause proceedings. An application fo r  an amendment of tlhc 
utility's service area was filed immediately upon discovering t h e  
omission. Therefore ,  we will not order  Econ to show cause for 
failing to obtain Commission apprcval prior to serving the area i n  
quest ion. 

Pates and Charses  - Amendment 

As discussed previously in t h i s  O r d e r ,  Econ's curren t  r-aLes 
w r e  a p p r o v e d  p u r s u a n t  to a price index r a t e  adjustment and b e c a m  
effective on J a n u a r y  13, 1995. Wedgefield shall c h a r g e  t h e  
customers in the a d d i t i o n a l  territory t h e  r a t e s  and cha rges  
approved i n  Econ's t a r i f f  u n t i l  authorized t o  change by this 
Commission i n  a subsequent proceeding. 

I t  is, t he re fo re ,  

ORDERED by t h e  Florida Public Service Commission that t h e  
t r a n s f e r  of Certificates Nos. 404-W and 341-S from Econ Utilities 
Corporation, 1301 West Copan Road, Pompano Beach, Florida 3 3 0 6 1 ,  
to Wedgefield Utilities, Jnc., 200 Weathersfield Avenue, A l t a r n o n t e  
Springs, Florida 32714, is hereby approved. It is f u r t h e r  

ORDERED that  Wedgefield Utilities, Inc. shall f i l e  a recorded 
w a r r a n t y  deed as proof that it owns the land upon which t h e  
r i r  i l  i t y ' a  facilities are located within 60 days of t h e  date of t h i : ;  
o r d e r .  I t  is f u r t h e r  



ORDERED t h a t  rate base for Econ Utilities Corporatlon, whlch 
f o r  t r a n s f e r  purposes reflects t h e  net book value, is $ 1 , 4 6 2 , 4 8 7  
for t h e  water system and $1,382,904 f o r  t h e  wastewater system. IC 
is further 

ORDERED that Wedgefield Utilities, fnc. shall continue to 
cha rge  the r a t e s  and charges  approved in Econ Wtilities 
corporation's t a r i f f  until authorized to change by this Commissim 
i n  a subsequent proceeding. The tariff shall be e f f e c t i v e  f w  
service rendered or connections made on or after t h e  stamped 
a p p r o v a l  date on t . 2  tariff sheets. It is f u r t h e r  

ORDERED t h a t  Wedgefield Utilities, Inc.'s request to amend 
C~rtificates Nos. 404-W and 3 4 1 4  to include additicnal terricory 
~ I I  Orange  County is hereby approved. It is f u r t h e r  

ORCERED t h a t  Wedgef i e l d  Utilities, Inc. shall file a corrected 
description of t h e  additional territory within 30 days of t h e  d a t e  
of this Order .  It is further 

ORDERED that Wedgefield Utilities, Inc. shall charge  t h e  
wstomers in t h e  additional territory t h e  rates and charges  
approved  in Econ Utilities Corporation's tariff until authorized to 
change by t h i s  Commission i n  a subsequent  proceeding. I t  is 
f x t h e r  

ORDERED t h a t  t h e  provisions of this Order,  issued as p r o p x e d  
agency action, shall become final and effective unless a n  
aFproFriate petition, in t h e  f o r m  provided by R u l e  25-22.036, 
Florida Administrative Code, is received by t h e  Director, Division 
of Records and Reporting, 2 5 4 0  Shumard Oak Boulevard, Tallahassee, 
Florida 32399-08S0, by t h e  close of business on the date set f o r t h  
i n  the "Notice of F u r t h e r  Proceedings or Judicial Review" attached 
hereto. I t  is f u r t h e r  

ORDERED t h a t  in t h e  event t h i s  O r d e r  becomes final, t h e s e  
DGCketS shall be closed. 
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By ORDER of the Florida Pub1,ic Service Commission, t h i s  7th 
d a y  of October, 1996. 

BLANCA S. BAY& Director  u 
Division of Records and  Reporting 

S E A L )  

A L C  

Commissioner J. T e r r y  Deason dissented in t h e  Commission's 
decision i n  t h i s  docket w i t h  t h e  following opinion: 

I respectfully dissent from t h e  majority's decision t o  i g n o r e  
t h e  m g a t i v e  acquisition adjustment (NAA) created by t h e  sale of 
Econ Utilities to Utilities, Inc. F u r t h e r m o r e ,  I dissent f r o m  t h a t  
portion of t h e  decision determining the new owners' actual 
investment in t h e  acquired a s s e t s  of Econ Utilities, Inc. 

T h e  NAA resulting from this transaction is especially 
t r o u b l e s o m e  due both t o  t h e  magnitude of it as well as t h e  basis 
for ignoring it. O u r  staff has  recommended t h a t  t h e  rate b a s e  of 
$ 2 , 8 4 5 , 3 9 1  be recognized f o r  ratemaking purposes even t h o q h  
Utilities, Inc. presently has  o n l y  $545,000 invested in t h i s  
company. Apparently t h e  purchase agreement requires t h a t  t h e  b u y e r  
remit q u a r t e r l y  t h e  plant capacity charge f o r  every  o t h e r  
connection of t h e  plant capacity charges f o r  every connection of a 
possible f u t u r e  development of up to 400 single family homes. 
Despite t h e  contingency of t h e  payment requirements t h e  full a m o u x  
of the payments t h r o u g h  buildout have been added to t h e  buyer's 
investment basis for purposes of calculating t h e  N A A .  

W i t h  regard to t h e  N U ,  I should s t a t e  my basic position that 
t h e  appropriate regulatory approach is to squarely place t h e  b u r d e n  
on t h e  company to justify why t h e  purchaser's actual investment 
s h - ~ u I d  not be utilized in setting r a t e s .  When t h e  utility 
i n v e s t m e n t  level exceeds t h e  original cost of the assets [positive 
acquisition adjustment), t h e  burden of proof concept would stiil 
require t h e  utility to justify the imposition of additional costs 
m the customers. There is nc explicit positive acquisition 
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adjustment issue here. I: make t h e  point in order  to complete t h e  
theoretical framework that 1 believe is most fair. I continue tci 

a d h e r e  to t h e  proposition t h a t  our  policy improperly relieves t h  
utility of i t s  burden  of proof i n  cases where negative a c q u i s i t i o r i  
adjustments result. However, I will also address my concerns with 
t h e  application of t h e  Commission's existing policy. 

In t h e  instant case t h e  only rationale advanced f o r  ignoring 
rhe  NAA is t h a t  used and u s e f u l  determinations have historical 111 
yielded large disallowances fo r  non-used and useful a s s e t s .  Under 
t h e  Commission's traditional ratemaking approach this usually 1s a 
product  of the initial developer's decision regarding the sizing of 
th(2  u t i l i t y  - -  especially t h e  distribution a s o e t s .  T r a d i t i o n a l  l y  
concepts of used and u s e f u l  and  ratemaking recognition of NAA h v t -  
never  been m s i d e r e d  together. I believe t h i s  is fcr good reason. 
T h e o r e t i c a l i y ,  the NAA impact on rate base  functions as a source  of 
f u n d s .  T h u s ,  to t h e  e x t e n t  that a used and useful adjustment 1 5  

made, t h e  proportionate N U  applicable to the non-used a n d  u s d u i  
a s s e t s  follows those assets. To confuse t he  concep t s  t h e  way t h e  
m q o r i t y  has done does not make ratemaking sense - -  even  i n  r i l e  
context of t h e  Commission policy to ignore  all a c q u l s i t l u r l  
adjustments absent extraordinary circumstances. 

Here, t h e  s t a f f  recommends t h a t  t h e  "likely impact of us'ed a n d  
u s e f u l  adjustments" be recognized to negate the existence ~f 
extraordinary circumstances. I do not understand t h e  majority's 
adGption of t h i s  rationale. T h e r e  is no discussion of exactly w h :  
extraordinary c i r c u m s t a n c s  may exist. The existence of t h e  u s e d  
and c s e f u l  adjustment should not constitute a basis for i g n o r i r i y  
whatever extraordinary circumstances may exist. I f  the stme w a s  on 
t h e  o the r  foat and a positive acquisition a d j u s t m e n t  was L w ~ i g  
requested, i t  h a r d l y  seems likely th.at historically low u s e d  arid 

' U n d e r  t h e  c u r r e n t  C o m m i s s i o n  policy, t h e  Commission d w s  iw :  
p l a c e  t h e  burden of proof on t h e  utility to identify ex t r ao rd i r l a i -y  
circumstances. The only "burden" is on the utility to identify 
such circumstances if t h e y  want t h e  acquisition ad jus tmer i t  
recognized. Predictably, very few applicants a s k  f o r  c h =  
Commission to g r a n t  them a lower earnings base in t h e  case of a 
N A A .  Under t h e s e  c i r c u m s t a n c e s ,  the Commission cannot make ci 

determination of t h e  existence of extraordinary circumstances. I 
t is interesting to note t h a t  t h e  application makes note of some 
$If04,000 (or 149: of the prior owner's book value) i n  needed 
~mprovements. whether these are indicative clf  below S L ~ I ~ ~ J : ~  
operation by the seller is unknown u n d e r  t h e  procedural pust-wq: 
this case .  Appropriately, of course,  t h i s  portion of t h e  d e c i s u i  
is a Proposed Agency Action. 
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~ s e f u l  allowances would be raised as a reason to defeat t k  
granting of a larger r a t e  base .  Unless t h e  used and  u s e f u l  lssue 
impacts the "extraordinary circumstances1' concept, t h e  symmetry  ut 
"two-way street" underpinning t h e  present policy would be serious1 2' 
u n d e r m i n e d .  Furthermore, to the extent t h e  two concepts a r e  
linked, a n y  change in t h e  used and u s e f u l  determination 111 f u t u r e  
m t e  cases  would require t h a t  t h e  propriety 01 ignor-1rig t h -  
acquisition adjustment be revisited. 

Turning to the determination of the N U ,  1 h a v e  a c o r , c ~ r r i  
about its calculation. I believe t h a t ,  a t  a minimum, tile 
contingent vyments for future connectioris s h o u l d  be discounted L G  

r e p r e s e n t  t , ~ e  time value of t h e  money. Preferably, recclgnit i U r :  
s h o u l d  be given to t h e  contingent payments only when made, 
consistent with t h e  need to establish a reasonabie estimation o f  
the owner's true investment. 

T h e  majority's assumption t h a t  a l l  400 connections will O C C ~ I L  
ignores t h e  f a c t  t h a t  they will a l m o s t  certainly n J t  occur  anytime 
soon. T h e  application filed by t h e  utility even s t a t e s  t h a t  T k  
Commons "has n o t  been designed a s  y e t "  ( E x h .  D,H); that " t h e  ; n i y  
area w h e r e  lines have n a t  been installed is that area r e f e r r e d  L : ~  
as 'The Commons"' [and] "there is no definite p l a n  f o r  insta1l:rq 
t h e  lines" (Exh. M I ;  and, finally, t h a t  "there are no defin,te 
p l a n s  to develop the Commons at t h e  p r e s e n t  t i m e "  1 : E x h . R ) .  C l ~ d t  1y 
t h e r e  is some doubt  as to the probability, c e r t a i r i t y  drid 
measarabiliLy of this aspect of the future consideration. 

T h e  $600,000 figure representing f u t u r e  connect 1rJI )s 
calculated by multiplying h a l f  of t h e  400 projected connections 1 1 ,  
T h e  Commons by t h e  c u r r e n t  plant capacity c h a r g e s .  If a l l  L t i e  
connections are made and i f  made a t  t h e  c u r r e n t  tariffed r a t e ,  thcrl 
t h e  t r u e  cost i n  today's dollars will be signifizantly l e s s .  What 
t -hat  amount should be, I cannot say at t h i s  time:. However ,  e v e n  
b a s e d  on the most optimistic assumptions of a full build-out, t h e  
$600,000 appears overstated. Under  these circumstances, I am ri(.li 
c e r t a i n  t h a t  our determination of t h e  buyer's i n v e s t m e n t  conipcxts  
with generally accepted accounting principles. 

I n  sum, I would recognize t h e  acquisition adjustment abst inr  d 

showing by t h e  buyer that i t s  return should be based on a n y t t u r q  
o t h e r  than i t s  investment in t h e  utility. Furthermore, I also 
question the amount of that investment due to t h e  contingent n a t u r e  
o f  the payments related t o  t h e  possible Commons developmenc. I C  
w o u l d  be p r e f e r a b l e  to update the calculation of t h e  adjiistriit:tll 
i t  becomes more c e r t a i n .  If it is appropridte to g i v c  t u I I  
recognition to t h e  full level of payments, t h e n  t h e  c o w  ~ I I ~ L ' I J  
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p u r c h a s e  portion of the buyer’s t t i n v e s t m e n t t i  needs to ht 
discounted. 

(Note :  The  exhibits mentioned in t h i s  dissent r e f e r  to e x h i b i t s  
contained in t h e  application.) 

NOTICE OF FURTHE R PROCEEDIN GS OR JvDlCI& REVIEW 

The Florida Public Service Commission is required by Sect.  1 or; 
1 2 0 . 5 9 ( 4 ) ,  Florida Statutes, to notify parties of a n y  
administrat.ive hearing or judicial review of Commission o r d e r s  t h a r  
I S  d v a i l a b l e  under Sections 120.57 or 120.68, Florida S t a t u t e s ,  C ~ S  

well a s  t h e  ?rocedures and time limits t h a t  apply. This notice 
should not be construed to mean all requests f o r  an administrative 
hearing or judicial review will be granted or r e s u l t  in t h e  r e l i e !  
s o u g h t .  

As identified in t h e  body of t h i s  ordeI-, our a c t i o n  
zstablishing rate  base f o r  purposes of t hc  transfer is preliminary 
i n  n a t u r e  and will not become effective or final, except  a s  
provided by Rule 25-22.029, Florida Administrative Code. Any 
person whose substantial interests a r e  affected by t h e  actic? 
proposed by this order may file a petition f o r  a formal proceed ing ,  
as provided by Rule 2 5 - 2 2 . 0 2 9 ( 4 ) ,  F l o r i d a  Administrative Code, i n  
t h e  form provided by Rule 2 5 - 2 2 . 0 3 6 ( 7 )  ( a )  and ( f ) ,  Florida 
Administrative Code. This petition must be received by E h e  
Director, Division of Records and Reporting, a t  2540 Shutnard  Oak 
Bcdevard, Tallahassee, Florida 32399-0850, by t h e  close of 
business on October 28, I 996. In t h e  absence of such a petition, 
t h i s  o r d e r  shall become effective on t h e  date subsequent t o  t h e  
above d a t e  as provided by R u l e  25-22.029(6), Florida Administrative 
Code. 

Any objection or  p ro te s t  f i l e d  i n  this docket before t h e  
issuance date of t h i s  order is considered abandoned unless i t  
satisfies t h e  foregoing conditions and is renewed within c h e  
specified protes t  period. 

I f  t h e  relevant portion of t h i s  order becomes final a n d  
effective on t h e  date deecribed above, any party  adversely affected 
may request judicial review by t h e  Florida Supreme Court in t h e  
case of an electric, gas or telephone utility or  by t h e  First 
District Court of Appeal in the case of a water or wastewater 
i i t i l i t - y  by filing a notice of appea l  with t h e  Director, Division o f  
h x o r d 8  and Reporting and filing a C G ~ Y  of t h e  notice of appecll c u i d  
t h e  filing fee w i t h  t h e  appropriate c o u r t .  T h i s  filing m u s t  be 
completed within thirty (30) days of t h e  effective date of t h i s  
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order, p u r s u a n t  t o  R u l e  9 . 1 1 0 ,  F l o r i d a  Rules of ApDellate 
Procedure. The notice of appeal must be i n  t h e  form speciried in 
Rule 9.900(a), F l o r i d a  Rules of Appellate Procedure.  

Any party  adversely affected by t h e  Commission's f i n a l  a c t i o n  
in t h i s  matter may request: (1) reconsideration of the decision by 
filing a motion f o r  reconsideration with t h e  Director ,  D i v i s i o n  of 
Records and Reporting w i t h i n  fifteen (15) days of t h e  issuance cf 
t h i s  order * t h e  form prescribed by Rule 25-22.060, Florida 
Administrative Code; or (2) judicial review by t h e  Florida Supreme 
C o u r t  in t h e  case of an e l e c t r i c ,  gas or telephone utility or thF< 
F i r s t  District C o u r t  of Appeal in the case of a water or wastewatm 
utility by filing a notice of apseal with the Director, Division of 
Records and Reporting and filing a copy of the notice of appea l  and 
t h e  filing fee with the appropriate c o u r t .  This filing m u s t  be 
completed w i t h i n  thirty (30) days  after the issuance of t h i s  order, 
p u r s u a n t  t o  R u l e  9 . 1 1 0 ,  Florida R u l e s  of Appellate Procedyi-e.  ?'he 
notice of appeal must be in t h e  form specified i n  R u l e  9 . 9 0 0  ( d ) ,  

F l o r i d a  Rules of Appellate Procedure .  
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ATTACHMENT A 

ECON UTILITIES CORPORATION 

TERRITORY DESCRIPTION 

T h e  following described lands located in portions of Sections 1 and  
1 2 ,  Township 23 South, Range 32 East, Orange County, Florida: 

SECTION I 

T h e  Southwest 1/4 of said Section 1 and t h e  Southeast 1/4 of said 
Section 7 LESS AND EXCEPT t h a t  portion lying Northeast of S t a t e  
Road 5 2 0 .  

SECTION 12 

T h e  North ?4 of said Section 12. 
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SCHEDULE NO. 1 

ON FCON UTILITIES CORPORATI 

SCHEDULE OF WATER RATE BASE 

AS OF 12/31/95 

DescriDtion 
Balance per  Balance Per 
Utility Adlustmenr. Commission 

$2,615,944 Utility P l a n t  in Service $2,615,949 

L a n d  2,007 0 2 , 0 0 7  
Accumulated Depreciation ( 7 2 7 , 4 2 8 )  0 ( 7 2 7 , 4 2 8 )  
C I A C  (554,441) 0 ( 5 5 4 , 4 4  1 ) 
Accumulated Amortization 126,400 0 126,400 

$0 

$ia462,4a7 $0 $ 1 , 4 6 2 , 4 8 7  Totals 
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SCHEDULE NO. 2 

ECON UTILITIES C O R P O R A T I a  

SCHEDUL E OF WASTEWATER RATE BASE 

AS OF 12/31/95 

Description 

U t i l i t y  P l a n t  i n  Service 
Land 
Construction Work 
In Progress  
Accumulated Depreciation 
C I A C  
Accumulated Amortization 

Totals 

Balance P e r  
Ut ilitv Fdiustment 

$3,997,599 
96,500 

330,893 
(I, 926,905) 
(1,560,842) 

4 4 5 , 6 5 9  

$0 
0 

$0 S1,382,904 

Balance Per 
Commissioq 

$ 3 , 9 9 7 , 5 9 9  
9 6 , 5 0 0  

3 3 0 , 8 9 3  
( 1 ,  926, 9 0 5 )  
(1, 560,842) 

4 4 5 , 6 5 9  

$1,382. 9 0 4  





I n  re.: Application f o r  transfer 
of Certificates Nos. 4 0 4 - W  and 
341-S in Orange Coun ty  from Econ 
U t i l i t i e s  Corporation to 
Wedgefield Utilities, Inc. 

1 DOCKET NO. 960235-WS 

I n  re: Application for amendment 
of Certificates Nos. 404-W and 
3410s in Orange County by 
Wedgefield Utilities, I n c .  

DOCKET NO. 960283-WS 
ORDER NO. PSC-98-10 92 -FOE'-WS 
ISSUED: August 12, 1998 

The following commissioners partfcfpated in the disposition of 
t h i s  matter: 

J. TERRY DEASON 
SUSAN F. CLARK 

JOE GARCIA 

APPEARANC ,;: 

Ben E. Girtman, Esquire, 1020 East Lafaye t te  S t r e e t ,  Suite 
207, Tallahassee, Florida 32301-4552. 
On b e b l f  of Wcldcrefield UtUties, f n c  

Jack Shreve,  Public Counsel, and Charles J. Beck, D e p u t y  
Public Counsel, Office of Public Counsel, 111 West Madisofi 
Street, Room 812, Tallahassee, Florida 32399-1400. 
On b e h u f  of t h e  C J t f 7 e n g  of t h e  S t a t t  of F l O r t i  

J e n n i f e r  Erubaker, Esquire, and Bobbie Reyea, E3quire, Florida  
P u b l i c  Service Commission, Gerald L. Gunter Building, 2540 
Shumczd Oak Boulevard, Tallahassee, Florida 32399-0850. 
On behalf of the C m a s i o n  Staff, 

# 

BY THE COMMISSION: 

BACKGROUND 

O n  February 2?, 1996, Wedgefield Utilities, h c .  (Wedgefield 
or u t i l i t y )  filed an appl ica t ion  to transfer Certificatqs Nos. 4 0 4 -  

.- ";a 
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W and 341-S from Econ Utilities Corporation 
Wedgefield is a wholly-owned subsidiary 

(Econ) to Wedgefield. 
of Utilities, Inc. 

utilities, Inc. focuses on ownership and operation of small systems 
and provides centralized management, accounting and f i n a r ' c i a l  
assistance to small utilities t h a t  were commonly built by 
development companieg, On March 5 ,  1996, Wedgefield filed an 
application f o r  amendment of Certificates Nos, 4 0 4 - W  and 3 4 1 4  to 
include additional territory in Orange County. 

In Order No. PSC-96-1241-FOF-WS, issued October 7, 1996, t h i s  
Commission, by final agency a c t i o n ,  approved the t rans fer  and 
granted  the amendment of the certificates to include the additional 
territory requested. By that same Order, t h e  Commission, by 
proposed agency action, established rate baae f o r  purposes of the 
t r a n s f e r .  

The Office of Public Counsel (OPC) timely protested the Order. 
Accordingly, by Order No. PSC-96-1533-PCO-WS, issued December 17, 
1996, t h i s  matter was scheduled for an April 29, 1997 hearing in 
Orange County. By Order No. PSC-97-0070-PCO-WS, issued January 2 2 ,  
1997, the matter was continued and the hearing rescheduled for  
August 19, 1997. By Order No. PSC=97-0953-PCO-WS, issued August 
11, 1997, t h e  hearing on the matter was again continue'd,  and 
pursuant to Order No. PSC-97-1041-PCO-WS, issued September 2; 1997, 
the hearing on t h i s  matter was rescheduled fox March 19, 1998. The 
Prehearing Conference was h e l d  on August 4 ,  1997, i n  Tallahassee, 
Florida. Prehearing Order No. PSC-97-09S2-PHO-WS, wa3 issued 
August 11, 1997. 

On February 17, 1998, the utility filed a motion to file 
supplemental prefiled testimony on behalf of utility witness 
Seidman. Order No. PSC-98-0392-PCO-WS, issued March 1 6 ,  1998, 
denied Wedgefield's motion, stating that the information contained 
in t h e  proposed supplemental testimony would be appropriately 
discussed in the u t i l i t y ' s  post-hearing b r i e f .  

On March 19, 1998, the Commission held the technical hearing 
i n  Wedgefield, Florida. The hearing was contfnued and concluded on 
March 2 6 ,  1998, i n  Tallahassee, Florida. A t  t h e  hearing, 
Wedgefield objected to the admission of Exhibit 4 i n t o  t h e  record. 
The e x h i b i t  consisted of several letters  written by local officials 
on behalf of their constituents. Wedgefield's objection wad 
overruled and the  letters were admitted. Official  notice was taken  
of c e r t a i n  p r i o r  Commlssion Orders, on behalf of both Wedgefield 
and s t a f f .  Exhfbit 8 ,  c o n s h t h g  of  letters related t o  d Study 
performed by Orange County, was stipulated tu by the p a r t i e s  and 
admitted into the record. 
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Wedgefield made an o r a l  motion to strike c e r t a i n  portions 
from t h e  prefiled testimony of OPC witness Larkin, arguing t h a t  t h e  
testimony called f o r  the witness to reach conclusions beyond his 
expertise. Upon hearing the arguments of the parties and comments 
from s t a f f ,  the C o m i s r i o n  denied Wedgefield's motion, stating t h a t  
the u t i l i t y ' s  objection appeared to go more to the  weight t h a t  t h e  
Commission would g ive  to the testimony as opposed to its 
admissibility. Wedgefield also made an o r a l  motion f o r  
reconsideration of Order No. PSC-98-0392-PCO-WS, which denied the 
u t i l i t y ' s  request to f i l e  supplemental prefiled testimony. A f t e r  
hearing the arguments of parties  and a t a f f ' a  comments, the 
Commission found that t h e  u t i l i t y  had not  demonstrated any mistake 
of  f a c t  or law and denied Wedgefield's motion for reconsideration. 

Customer testimony was taken at the beginning of the teChrriCdl 
hearing on March 19. One customer testified t h a t  customer3 
generally support transferring the utflity to Wedgefield subjact to 
these conditions: rate base should be equal to the purchase price, 
and a new development, referred to as either the Commons oc the 
Reserve, should not increase rates. A second customer testified 
that t h e  utility's rates exceed comparative rates for several local 
utilities. The second customer's rate study confirmed this r a t e  
disparity. A t h i r d  customer also testified that her b i l h  were 
exceedingly large.  A f o u r t h  testified that any increase in r a t e 3  
s h o u l d  be shifted to the developer of the Reserve. A f i f t h  
customer presented several letters from publ i c  officials who 
opposed  increased rates on b e h a l f  of their constituents and 3poke 
i n  favor of the purchase price r e l a t i v e  to retention of t h e  
seller's rate base value. 

A f i f t h  customer testified that water service to her home was 
interrupted from December 20 t h r o u g h  December 22, 1997. She 
testified that she was told by utility personnel that the utility's 
p i p e s  were brittle and shattering and should be f u l l y  replaced. In 
response, Utility Witness Seidman testified that  the reported break 
occurred a t  a location where 10-inch and 6-inch mains i n t e r s e c t  and 
several valves are found close to or under the pavement. H e  
testified t h a t  shifting and s e t t l i n g  may occur over time because of 
t r a f f i c  patterns. He reported t h a t  t h e  p ipea  did n o t  break ,  but 
instead, separated from the valves.  A repair crew began work when 
the problem was discoveted and, over a 48-hour period, completed 
the reconnection work. According to t h e  u t i l i t y ,  about 17  
customers experienced a water outage and customera whose w b f w  
pressure f e l l  below 20 pounds per square inch weze issued a 
water notice, , 
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A sixth customer testified t h a t  customers 
t o  examine this system f o r  possible acquisition 

asked Orange County 
, According to t h i s  

customer, t h e  Coun ty  found that acquiring t h i s  system was not  
economically f e a s i b l e  for various reasons. The customer reported 
t h a t  the Department of Environmental Protection (DEP) informed t h e  
customers that the u t i l i t y  was meeting m k i f m u m  standards with 
" v e r y ,  very hard  water." He a l so  testified t h a t  although he 
recognized that this proceeding was n o t  a rate case, h i s  p r i n c i p l e  
concern was: 

[ I ] f ,  in fact, the Commission allows the Company to 
depreciate at a rate of 2.8 million and then use that as 
a basis of cogt, there's no question i n  oiir minds t h a t  
t h e  U t i l i t y  Company will then come forward and say t h a t  
t h e y  not making any money, and, therefore, t h e y  will 
i n i t i a t e  a rate case. That is our major, major  concern. 

The customer asked the Commission to deny Wedgefield's requested 
rate base amount since the "the low purchase price . . . truly 
established the wor th  of the f a c i l i t y . "  He explained t h a t  he did 
not oppose the proposed transfer  to Wedgefield but  opposed the 
proposition that the acquiring company should stand in the seller's 
shoes with respect to rate base. 

P u r s u a n t  to Rule 25-22 .056(3 )  ( a ) ,  Florida Administrative O d e ,  
each p a r t y  is required to file a post-hearing statement h c l u d i n q  
a summary of each position. On Aptil 2 8 ,  1998, Wedgefield and OPC 
each filed their Statement of Issues and Positions and Post-Hearing 
Briefs.  On A p r i l  28,  1998, counse l  f o r  Wedgefield a h o  filed 
proposed findings of f a c t  and conclusions of law, We include o u r  
r u l i n g  on each of Wedgefield's proposed findings of f a c t  and 
conclusions of law in Attachment A to t h i s  Order, incorporated 
h e r e t o  by reference. 

T AND CQNCLUSIONS OF LAW AND Po= 

Having heard t h e  evidence presented at the hearing in this 
proceeding and having reviewed the recommendation of the Corraissbon 
s t a f f ,  a3 well as the b r i e f s  of the parties, we now e n t e r  o u r  
findings and conclusiona. 

In Prehearing Order No. PSC-97-09S2-PHO-WS, a l l  parties and 
s t a f f  agreed the following stipulations were reasonable. Howwet, 
these proposed stipulations were n o t  Euled upon a t  hearing. We 
have reviewed the stipulations, which are set f o t t h  below, and f i n d  
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them to be reasonable. Accordingly, the 
approved. 

stipulations are  h e r e b y  

1. Wedgefield Ut i l i t i e s ,  hc., paid  c a s h  of $545,000 f o r  t h e  
u t i l i t y ' s  a s s e t s .  In addition, it agreed to make contingent 
payments equal to every o t h e r  service availability charge i n  
the area known as The Commons if and when it l a  developed. 

2. The applicant utility has not requested rate base inclusion of 
any acquisition adjustment. 

Additionally, all parties and s t a f f  agreed to the exhibit 
entitled "Acquisition Feasibility Analysis of Econ Utilities 
Corporation," dated J u n e  1995 and prepared under the con t ro l  and 
s u p e r v i z  v of Alan  8. I s p a a s ,  Director, Orange County Utilities, 
being entered into the record without objection. Because the 
exhibit was offered as a stipulated exhibit and moved into t i e  
record without objection a t  t h e  hearing, i t  is unnecessary f o r  us 
to rule on this stipulation. 

OBJECTIOEJ TO LATE - FILED E W I T  NO. 

During t h e  hearing, staff requested that the utility provide 
as a late-filed exhibit "a per customer operating and maintemnce 
expense analysis for  Econ Utilities Corporation f o r  the y e a r s  1992 
through 19\97.'' This exhibit was identified as Late-Filed Exhibit 
No. 18. By motion filed on A p r i l  1 4 ,  1998, OPC objected to this 
e x h i b i t .  In its objection, OPC argued that had the exhibit been 
offered at the hearing,  OPC would have conducted e x t e n s i v e  cro33- 
examination concerning the contents of the exhibit. 

Upon review of the exhibit, s t a f f  determined that the exhibit 
was unnecessary and, therefore, decided to withdraw i t s  request f o r  
t h e  exhibit. Based on this withdrawal, it is unnecessary for us to 
address the merits of either OPC'a  or Wedgefield's arguments 
contained in their respective pleadings. Accordingly, we f i red  that 
O P C ' s  objection and t h e  partied subsequent pleadings are mcot. 

As stated previously, OPC protested Order NO. PSC-96-1241-FfX- 
WS, in which t h e  Commission, by proposed agency action, found it 
appropriate not to include a negative acquisition adjustment i n  the 
calculation of rate bass, Our findings with reapsct to Cha 
acquFsition adjuatment Lasue, and a discussion of t h e  part  inant 
elements, are Jet forth below. 
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B u r d e n  of Proof 

In i ts  b r i e f ,  the u t i l i t y  argues t h a t  Rule 2 5 - 3 0 . 0 3 7 ( 2 ) ,  
F l o r i d a  Administrative Code, s e t s  f o r t h  what a u t i l i t y  must file 
w i t h  the Commission when it aeeks authority f o r  d transfer of i t s  
facilities. The r u l e  requires, i n  pertinent part ,  t h a t  an 
application for transfer must include a statement setting out t h e  
reasons f o r  the inclusion of an acquisition adjustment, i f  one is 
requested. Wedgefield argues that, therefore,  i f  and only i f  a 
utility is seeking an acquisition adjustment, it (the utility) must 
j u s t i f y  the adjustment; t h e  rule does n o t  require  t h e  utility 
a p p l i c a n t  to allege or prove why an acquisition adjustment 
requested by someone else should not be granted by the Commission. 
The utility 7sserts t h a t  there is  no r u l e ,  statute or order w h i c h  
places t h e  Lurden of proof on anyone other than the proponent of 
t h e  acquisition adjustment. Wedgefield argues that O K ,  as t h e  
o n l y  entity requesting an acquisition adjustment in t h i s  case, 
bears  t h e  exclusive burden to show why a negative acquisition 
adjustment should be granted.  

Although O K  raised the issue of burden of proof in t h f a  
proceeding, it did not address the issue substantively in its brief 
or in t h e  overview to its  b r i e f .  OPC merely recited its position 
on the issue, that the utility has the burden of justifying why its 
actual purchase price should not be used to e s t a b l h h  i t s  r* te  
b a s e .  

After an extensive review of p r i o r  Commission Orders ,  i t  
a p p e a r s  that the issue of burden of proof regarding t h e  rate bage 
inclusion of an acquisition adjujtment, e i ther  p o s i t i v e  o r  
negative, is one of first impression before the Commigdon. 
N e i t h e r  the utility nor OPC cited to any precedent directly on 
point. 

Because t h e  i n c l u s i o n  of an a c q u i s i t i o n  adjustment, e i t h e r  
positive or negative, will ultimately have an impact on r a t e s ,  we 
find it appropriate to analogize this issue to the issue of who 

CorDoration v. C I L ~ F ~ ~  0 413 So.2d 1187, 1191 (Flaa 1 9 8 2 ) ,  the 
Florida Supreme C o u r t  stated that the burden af proof in a 
Commission proceeding is always on a utility seeking a rate change. 
See d l s ~  Order No. PSC-96-0499-FO€-WS, issued April 9, 1996, in 
Docket No. 951258-WS. In prevfoua cases, we have held t h a t  in m y  
r a t e  ca3c8 the utility ha3 the burden of proof. Order No. PSC-92- 
0266-FOF-SUI issued Apri l  28, 1992,  in Dockot No. 910477-SU. Saa 

Order No. PSC-95-1376-FOF-WS, issued November 6, 1995, Ln 
Docket No. 9 4 0 8 4 f - W S ~  Order No. PSC-93-1288-FOF-Su8 ismed 
September 7, 1993, in Docket No. 920808-SUt Order No. PSC-93-1o '~o-  

b e a r s  the burden of proof in a rate proceeding. In Flogida Po WPZ 
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wS, issued J u l y  23,  1993, in Docket No. 9206SS-wS; Order No, PSC- 
93-0423-FOF-WS, issued March 2 2 ,  1993, in Docket No. 920199-WS; 
Order No. PSC-92-0594-FOF-SU, issued July 1, 1992, in Docket No. 
910756-SU. 

I n  Order No. PSC-93-1023-FOF-WS, issued J u l y  12,  1993, in 
Docket No. 911188-WS, we found t h a t  t h e  utility a t  a l l  times bear3 
the burden of proof in a rate proceeding. Although the underlyina 
case involved the granting of a certificate of public convenience 
and necessity, the Florida Supreme Court  i n  S z w a r t  B o a  
Warehouse v ,  Be v i a  noted that while t h e  burden of going forward 
with the evidence as to an i s s u e  may s h i f t  i n  any particular caSe, 
t h e  burden of proof remains with the applicant, and it is t h e  
applicant who must carry the burden of proof ,  294 So, 2d 3 1 5 ,  3 1 7 -  
1 8  (Fla. ' 7 4 ) .  

We note t h e  issuance of a recent o p i n i o n  from the Florida 
Fi r s t  Dis t r ic t  Court  of Appeal, southern Sfdtes U u ~ s  n / k / &  
F l o r i d a  Water Services C o u a r a t i o n  v. F l o r m  p a i r :  sprvicp  
Commission. et a l L ,  Case No. 96-4227, Commission Docket No. 9 5 0 4 9 5 -  
WS, issued J u l y  10, 1998. In the fac t s  underlying t h e x a s e ,  
Florida Water Services Corporation (FWSC) acquired the wat-er and 
wastewater utility serving Lehigh  Acres for less than what it cost 
the o r i g i n a l  owner to build the used and u s e f u l  i n f r a s t r u c t d r e .  
See t h e  court's opinion a t  page 17. I n  the order on appeal ,  we had 
declined a request from OPC to include a negative a c q u i s k i o n  
adjustment in the rate base to re f lec t  the price FWSC p a i d .  Id, 
I n  affirming this portion of t h e  Commission's Order, the coux 
concluded t h a t  OPC had made no showing o f  exceptional 01: 
extraordinary circumstances, and t h a t  we there fore  lawfully 
exercised our discretion in declining to make the requested 
adjustment. Jd. The First District C o u r t  of Appeal opinion is 
silent as  to t h e  issue of burden of proof w i t h  respect  to the 
acquisition adjustment; however, we d o  not believe that the opinion 
L S  consistent with our  pojition on this issue, Similar to t h e  
opinion referenced above, we believe t h a t  OPC was unsuccessful in 
demonstrating the existence of extraordinary ciccumstances in t 3 e  
i n s t a n t  case. Because OPC did n o t  carry its burden of persuasion 
a n d  t he re  was no subsequent s h i f t  in t h e  burden of proof, 1t was 
n o t  required Fn either case that the utility rebut O P C ' s  
allegations and carry t h e  ultimate burden of proof. 

As s ta ted  prevFou3ly, Wedgefield contends t h a t  Rule 2 5 -  
30.037 ( 2 1 ,  Florida Administrative Code, is controlling on t h h  
issue and does not require the u t i l i t y  applicant t o  allege o r  prove  
why an acquisition adjustment requaated by 3omeone else should n o t  
be granted by the Commission. However, Rule 2 S - 3 0 . 0 3 7 ( 2 ) ,  Florida 
Administrative Code, sets forth the item3 which must be filed in 0 
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transfer application and does not address, either explicitly or 
implicitly, any legal standards on burden of proof .  Alihough 
Wedgefield contends t h a t  there is a "long h i s t o r y  of the burden  of 
proof always being on t h e  proponent of an acquisition adjustment," 
it f a i l s  to c i t e  to any case law or previous Commission Orders 
which are on point as to the issue. 

We find t ha t  i n  the instant case, a s  fn rate proceedings, the 
ultimate burden of proof rests  upon t h e  utility. A 3  stated 
p r e v i o u s l y ,  t h e  u t i l i t y  always has t h e  ultimate burden a f  p t o q f  
with regard to its rates. Because t h e  imposition of an acquisition 
adjustment w i l l  eventually affect the u t i l i t y ' s  rates, we f i n d  that 
t h e  utility must carry the u l t i m a t e  burden of proof as to why an 
acquisition adjustment should or should not be included in the rate 
b a s e  dete-mination. As discussed in greater detail below, we iind 
t h a t  a s.iowing of extraord inary  circumstances must be made to 
warrant a rate base inclusion of an acquisition adjustment. Once 
the utility makes an i n i t i a l  showing that there  a r e  no 
extraordinary circumstances, the burden of persuasion shifts to the 
opposing party to demonstrate that extraordinary circumstances a r e  
present .  If the opposing party  meets the  burden of persuasion, the 
ultimate burden of rebutting the opposing party ' s  allegations rests 
upon the utility. 

In t h i s  case, t h e  condition of t h e  acquired a s s e t 3  is of 
special concern because it was presented as a rationale f g r  rate 
b a s e  inclusion of an acquisition adjustment. OPC and some 
customers contend t h a t  the assets were so poorly maintained t h a t  
t h e  purchase price, not t h e  seller's n e t  book value, is the  p r o p e r  
r a t e  base amount. 

In its b r i e f ,  Wedgefield argues that erroneous allegations 
were made w i t h  respect to the condition of Econ's facilities. 
wedgefield contends t h a t  statements from the  Orange County .Public 
Utilities Division (OCPWD) report  were taken out of context and 
misapplied to d "stand-alone, p r i v a t e l y  owned system which  o p e r a t e 3  
under different regulatory requirements and a substantially 
different Operating s i t u a t i o n . "  Wedgefield alleges t h a t  Mra 
L a r k i n ,  who is not a professional engineer and never visited t h e  
utility, is u n a b l e  to evaluate t h i s  system. Wedgefield f u r t h c t  
contends that M r .  Larkin's characterization of the condition o f  t h e  
u t i l i t y  is "second-hand, hearsay, and not convincing," and t h a t  
such expresaions of opinion are neither authoritative nor reliable. 

In i t s  brief, OPC argues that the utility's a s s e t s  were l:! 
poor condition because Econ d i d  not have a preventative maintenance 
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program. OPC contends t h a t  this obse.rvation is meaningful sir,ce it 
is repeated throughout t h e  OCPUD report. According to OPC,  the 
utility's repa i r  expenses will increase a s  its facilities age,  
particularly those associated with maintaining asbestos cement 
lines. Thus, OPC contends t h a t  historical costs are no t  indicative 
of  f u t u r e  costs. 

U t i l i t y  Witness Wenz testified that t h i s  utility waa in 
compliance with regulatory requirements and not in any immediate 
danger of falling out of compliance, M r ,  Wenz t e s t h i e d  t h a t ,  
based on h i s  personal  observations and discussion3 with other local. 
company p e r s o n n e l :  

t h i s  appeared to be j u s t  a t y p i c a l  developer-owned 
system, whose attention was diverted to developing, and 
he aldn't maintain this l ike a professional utility 
company would. There  was some maintenance t h i n g s  t h a t  
had to be taken care of . . Just your typ ica l  troubled 
developer-owned u t i l i t y  company. 

During cross-examination, Mr. Wenz testified t h a t  Econ'3 facilities 
were not up to his company's standards in some respects. He 
explained t h a t  painting was needed as an aesthetic measure and to 
prevent corrosion, some lift s t a t i o n s  needed to be reworked, and 
some pumps needed to be replaced. He agreed t h a t  the condition of 
the a s s e t s  played some role in Wedgefield's purchage negotiat-om. 
He acknowledged that infiltration, the entry of groundwater into a 
wastewater system, was probably a problem, but he was uncertain 
whether the problem was excessive or c o s t  efficient to replace. 
However, he explained that looking for infiltration wag a routine 
part  of maintaining a sewer system. 

During t h e  initial two years that Wedgefield has operated this 
system, approximately $125,000 has been spent for  plant facilities. 
This includes $29,000 to r e f i t  a master-lift station, $ 8 , 0 0 0 - $ 9 , ~ ~ ~  
to repaint  utility tanks and equipment, $25,000 t o  replace  blowers 
a t  t h e  wastewater p l a n t ,  $8,000 to replace a driveway at ?he 
wastewater plant ,  and $15,000 fo r  engineering work for  expansion o f  
the wastewater p l a n t .  Also,  about $38,000 was spent  t o  r e p l a c e  
lines improperly installed by the developer, which was offset by 
$30,000 developer payment. By comparisoc, the gro33 plant value o f  
the acquired plant facilities wa3 $6,712,055 at December 31, 1 9 9 5 .  
T h u s ,  we believe t h a t  Wedgefield's recent additions to plant 
neither abnormal nor indicative of major problems. 

OPC Witness Larkin testified t h a t  Econ wia a functionlnq 
utility t h a t  wa3 not in "dire need" of being taken over, although 
it was not properly maintained. Mr. Larkin never visited the 
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utility to personally e v a l u a t e  i t s  
used documents p r o d u c e d  by others  

plant facilities. Instead, h e  
to support his position. One 

such document, titled "Acquisition Feasibility Analysis of Econ 
U t i l i t i e s  Corporation," was prepared by the OCPUD in January of 
1995. As noted previously, the customers asked Orange County t o  
evaluate this system for possible acquisition. M r .  Larkin 
testified t h a t  a "prevalent comment" in that report  was t h a t  
maintenance and repairs were only performed on an emergercy basis 
since Econ d i d  not  have a preventative maintenance program. 

In i ts  report, the OCPUD stated t h a t  rehabilitation and 
improvement costs  of $ 4 , 6 4 2 , 3 6 7  were anticipated f o r  t h e  water arid 
wastewater systems. Estimated improvements to t h e  water treatment 
facility totaled $ 4 8 9 , 5 5 5 ,  while rehabilitation of the distribution 
sys tem t o ta . -= f  $577,612,  Improvements to the water p l a n t  included 
installing. a new well and pumping equipment, as well as s o f t e n i n g  
and scrubbing equipment. The s o f t e n e r  was replaced sometime in 
1996. The  major rehabilitation cast  f o r  the distribution system 
involved replacing asbestos-cement pipes that were installed 
between 1962 and 1970. Projected improvements to the m a t e w a t e r  
collection plant tota led  $839,960, while rehabilitation of the 
collection system totaled $ 2 , 7 3 4 , 7 5 5 .  Improvements for t h e  
wastewater treatment p l a n t  mostly involved projected expansion 
costs. But f o r  the collection system, OCPUD concluded t h a t  all of 
t h e  asbestos-cement pipes would need to be replaced, t h a t  lines 
should be moved from the rear to t h e  front of houaes, and t h a t  
substantial repaving costs would be incurred. 

I n t e r c o n n e c t i o n  of t h i s  utility with OCPWD's utilrty system 
was deemed impractical fo r  various reasons. A significant concern 
was the cost of installing water a n d  wastewater transmission line3 
t o  i n t e r c o n n e c t  Econ's facilities w i t h  OCPUD, which Was estimated 
to be $6,096,035 f o r  the water system and $ 5 , 0 8 4 , 2 8 6  f o r  the 
wastewater system. OCPUD's water and wastewater facilities are 
about 1 0  miles from Wedgefield. 

F u r t h e r ,  Mr. Laikin  noted t h a t  Econ's own engineer comaenred 
that asbestos-cement pipe would eventually need to be replaced. We 
n o t e ,  however, that t h e  quoted portion of t h a t  draf t  report does 
n o t  identify when replacement would be needed. Mr. Larkin also 
testified that &con failed to adequately maintain its facilities: 
" W h e  obvious reaaon fo r  the low purchase price in relationship to 
the net book value is t h a t  many of the a s s e t s  will have i o  be 
replaced or repaired." 

U t i l i t y  Witness Seidman testified that M r -  L a r k i n ' s  
characterization of this utility wa3 "second-hand opinion." M r .  
Seidman testified that  he inspected the u t i l i t y ' s  fscfLitics prior 
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t o  writing h i s  testimony and just p r i o r  to the hearing in Orlando. 
He testified that Mr. Larkin's prefiled testimony led him to 
believe the system was in "shambles." Instead, he testified t h a t  
t h e  system was i n  relatively average condition f o r  a small system, 
that e v e r y t h i n g  was "functioning" and there were no v i o l a t i o n s ,  but  
there was maintenance which should be done. He testified t h a t  
w h i l e  the OCPUD repor t  indicated   eve re corrosion was present a t  
€con's water and wastewater p l a n t s ,  the visible corrosion h:-s been 
corrected and o t h e r  corrosion problems can and will be corrected 
t h r o u g h  normal maintenance. 

Mr. Seidman testified that t h i s  system operates under the 
environmental jurisdiction of DEP and the Orange County 
Environmental Protection Department, which regularly inspect the 
utility and establish compliance standards, He f u r t h e r  testified 
that the system is not subject to OCPUD jurisdiction or standards, 
and t h a t  OCPUD has  imposed standards on its own systems t h a t  may 
not be required or economically feasible f o r  an independent Q i t i l i t y  
in order  f o r  it to provide safe, efficient and sufficient service. 

Mr. Seidman testified that the OCPUD report concluded that 
Econ's water supply, treatment, and distribution systems were 
basically in good condition, but that there were problems with the 
wastewater system. He said while t h e  repor t  d i d  not find that t h e  
plant was malfunctioning, it indicated t h a t  there were s i g n i f k a r t  
inflow and infiltration problems. However, he explained: 

That in i tself  is no t  some type of -- something that puts  
a systt?m in poor condition. We know that t h e  p i p e s  in 
this system are old. There's indication t h a t  a portion 
of them are asbestos cement pipe, which represents about 
20% of the pipe that'a in the ground now. That wa3 the 
standard at the time they were p u t  in. There's not much 
you can do w i t h  them except take them out. That'is not 
f e a s i b l e  for  a system this s i z e .  

Mr. Seidman testified that OCPUD's report suggests that 3 . 3  
million of its  estimated $4.6 million capital improvement cost is 
needed to relocate mains from rear l o t  to front l o t  linea, to 
replace asbestos lines, or to replace "old" cast  i ron  pipes* He 
testified that: '' (t) here is no requirement on a p r i v a t e l y  owned 
utility to engage in such a massive replacement program, nor 1 3  
Orange County  or the DEP requiring t h e  u t i l i t y  to do SO.'' Xnstead, 
he s a i d  t h a t  OCPUD evaluated this system under the assumption that 
i t  would be integrated i n t o  the c o u n t y ' s  water and wa3ttwatet 
s y s t e m ,  H e  explained: 
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The analysis t h e n  d e t a i l s  some $ 4 . 6  million 
allegedly needed to b r i n g  the system up 

in "costs" 
to County 

"standards." There is an inference that this amount of 
m o n e y  must be spent because the utility system is 
"substandard." That is an incorrect inference and it is 
misleading. 

M r .  Seidman testified that statements from t h e  OCPUD report 
maintenance was o n l y  performed on an "emergency b a 9 ~ s "  were 

conjectures not otherwise explained or substantiated i n  t h a t  
r e p o r t .  He testified t h a t  maintenance may be performed on an " a s -  
needed" basis without every instance being an emergency. As Econ 
incurred cumulative net operating losses of $2 million and n e t  
income losses of $4 million from 1988 to 1995, Mr. Seidman s a i d  he 
would no t  b surprised that a preventative maintenance program was 
n o t  i n  place. I n  addition, Mr. Wenz testified that  the pr ior  owner 
W ~ S  n o t  interested in operating a utility or committing funds to 
it. However, Mr. Seidman testified t h a t  Wedgefield can actively 
pursue  a capital improvement program and finance c a p i t a l  additions, 
which is the intended benefit of t h e  Commission's acquisition 
adjustment policy. 

Based upon the evidence in the record, we find that the 
acquired assets were in fair condition. As stated previously, M r .  
Went testified that  the facilities are in compliance w - t h  
r e g u l a t o r y  requirements and are not operating in violation of any 
DEP standards. Any significant problems which may exist appear to 
r e l a t e  to the use of asbestos-cement pipes f o r  distribution and 
collection J. ines,  which was not an uncommon practice when those 
lines were installed. While replacement of these lines will 
eventually be necessary, immediate replacement is not economically 
f e a s i b l e .  We believe the record shows t h a t  the acquired a s s e t s  
were relatively typical for a developer-owned system.  For this 
reason, we find t h a t  the u t i l i t y ' s  facilities were in f a i r  
condition, were typical of other utilities, and were not 
extraordinary in n a t u r e .  

* .  \* I# €con As A Troubled U t u i t v  

Generally, absent extraordinary circumstances, it has been 
Commission policy that a subsequent purchase of a utility system a t  
a premium or a discount shall not affect the rate base balance. A 9  
stated in Order NO, 23376, issued August 2 1 ,  1990, the putpoae  of 
this policy i s  to create an incentive fox  larger utilities to 
acquire small, "troubled" systems, 

In its brief ,  Wedgefield argues t h a t  Econ was a f inancia1 l y  
troubled u t i l i t y ,  having sustained cumulative net losses in excegs 

a 
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o f  $4 million over the most recent  eight-year period and t h a t  i t  
l a c k e d  e i t h e r  t h e  means or commitment to invest in future capital 
needs or f u t u r e  maintenance, Wedgefield argues that, unlike Econ, 
it has  the financial ability and capacity t o  commit funds to 
operation o f  t h i s  u t i l i t y .  Wedgefield f u r t h e r  contends t h a t  i f  
OPC’S witness admitted that t h i s  system waa troubled, t h a t  would 
support the applicability of the Commission‘s policy of excluding 
t h e  acquisition adjustment. 

I n  its b r i e f ,  OPC argued i n  i t s  b r i e f  t h a t  Econ‘s a s s e t s  were 
p o o r l y  maintained. O K  f u r t h e r  argues that w h i l e  Econ was able to 
meet environmental standards, it  d i d  no t  have a formal preventative 
maintenance program, on ly  doing w h a t  was necessary to facilitate 
housing development. In its feasibility study, OCPUD repozted t h d t  
r e p a i r s  were oerformed on an emergency basis and that there was no 
regular p r e v t n t a t i v e  maintenance program. Nonetheless, OPC a r q u e s  
t h a t  &con was not a “troubled“ u t i l i t y  because it was able to meet 
regulatory standards by providing maintenance on a n  emergency 
b a s i s .  

W i t h  regard to OPC witness Larkin’s  apparent inability to 
conclude that Econ was a “troubled utility,” Mr. Seidman testified 
t h a t :  

[Mr. L a r k i n ]  used a substantial p a r t  of h i s  testimony to 
imply t h a t  t h i s  utility was l ike a car  about to lose its 
wheels, that the expense to j u s t  keep it running would be 
enormous, and t h a t  t h e  prev ious  owner did practically 
nothing to m a i n t a i n  it. Then, when it comes to 
determining whether t he  utility is troubled, he t u r n s  t o  
t h e  PSC s t a f f  Engineers‘ report which says, well i t ‘ s  not 
so bad, it needs some improvements, but  there  is no 
problem with the water, and the wastewater p l a n t  is fine.. 

Mr. Seidman stated that Mr. Larkin balked a t  concluding t h d t  the 
utility was “troubled“ because he ”knows t h e  purpose of the 
Commission’s acquisition policy is to g i v e  l a r g e  utilities a n  
incentive to purchase  small, ’troubled‘ utilities.” 

M r .  Wenz testified t h a t  t h e  previous owner confided t h a t :  
“although he wanted to continue to develop property,  he was no 
Longer interested in operating a v t i l i t y  or committing funds :d 
It.” I n  c o n t r a s t ,  Mr. Wenz testified that Wedgefield’3 p a r e n t  
company only operates  utility system3. With this affiliation, 
wedgefield will be able to attract capital a t  a reasonable cost and 
benefit from economies of scale through sharing common vendor and 
management tesource3. He testified t h a t  Utilities, Inc. 13 
probably t he  largest active company acquiring troubled water and 

. 
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wastewater systems in Florida and that i t  relied upon t h l s  
Commission's acquisition adjustment policy to b a r g a i n  f o r  and 
purchase these systems. 

We believe these conditions are  characteristic I;: d 

financially "troubled" utility. The record indicates that Econ wa3 
no t  i n  a position to increase its maintenance costs, t o  actively 
pursue a c a p i t a l  improvement program, or to finance c a p k t d l  
additions. Conversely, Wedgefield appears able to assume these 
obligations. Based on the foregoing, we believe the r e c o r d  
indicates t h a t  although Econ was a functioning u t i l i t y ,  it w n s  
economically "troubled." Accordingly, we find t h a t  Econ was a 
" t I: o u b 1 ed" s y s t em . 

On November 1 7 ,  1989, OPC asked the Commission t o  i n i t l a c e  
rulemaking or, alternatively, to investigate i t s  policv regarchnq 
acquisition adjustments. Since a t  least 1983, we have consistentiy 
h e l d  t h a t  t he  rate base  calculation should not include d n  
a cqu i s i t i on e x t r.a o L d L n a : y 
circumstances. We reviewed this issue i n  Docket No. 891309-HS. Dy 
Order No. 22361, issued January 2, 1990, w e  rejected OPC's peti::c:.n 
t o  initiate rulemaking but granted i t s  request to investiqate : h i 5  

topic. Thereafter, we invited interested parties to submit w : * i : t m  
comments and conducted workshops to discuss t h i s  subject. By O r d w  
N o .  23376, issued August 21, 1990, as a proposed agencv action, w e  
concluded that it would n o t  be appropriate to amend our  policy 
regarding acquisition adjustments. In t h a t  order,  we stated t h d t  
not only might OPC's proposed change not  benefit the ~ u s t o n ~ e r ~  of 
troubled utilities, it might actually be detrimental, by r e m o v x i q  
a n y  incentive for larger  u t i l i t y  companies to acquire distressed 
systems. On September 11, 1990, OPC filed a p r o t e s t  to Order :lo. 
2 3 3 7 5 .  

ad j us t men t a bs en t ev i dence o f 

Thereafter ,  pursuant  to Section 120.57(2), Florida S t i l t s : e + . s ,  
w e  invited a l l  interested p a r t i e s  to appear and be heard d u r x y  an 
o r a l  presentation on July 29, 1991. During this hearing, OPC 
argued t h a t  by failing to impose a negative acquisition adjustment 
on the buyer, the Commission was creating a "mythical" i n v e s m e w  

further argued that  the Commission d i d  not have the s t a t u t d r y  
authority to give the buyer the rate base of t h e  seller. 
Conver se ly ,  utility companies argued that the Commission has  broad 
a u t h o r i t y  t o  interpret its s t a t u t o r y  authority in a manner u h ~ f i  
best  s e r v e s  the long-term in teres t s  of the ratepayers. 

t h a t  exceeded the buyer's actual commitment of capital. 0 PC 

. 
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Reviewing our acquisition adjustment p o l i c y  in Docket  No. 
891309-WS, we heard contrasting positions regarding use  of t h e  
purchase price or the s e l l e r ’ s  rate base for SLbsequent r a t e  case  
proceedings. In Order No. 25729, issued on February 17, 1992, we 
concluded the investigation and confirmed our  acquisition 
adjustment policy. In that Order, we stated: 

We still believe t h a t  our current policy provides . much 
needed incentive f o r  acquisitions. T h e  buyer  e a r n s  a 
return on not j u s t  the purchase price but the entire r a t e  
base of the acquired utility. The buyer also receives  
the benefit of depreciation on the f u l l  rate base .  
Without these benefits, large utilities would h a v e  no 
inceltive to look  f o r  and acquire small, troubled 
systems. The customers of the acquiced u t i l i t y  a r e  not 
harmed by this policy because, generally, upon 
acquisition, rate base has not changed, so rates have not  
changed. Indeed, we think the customers receive benefits 
which amount to a better quality of service at d 
reasonable rate. With new ownership, t h e r e  a I e  
beneficial changes: t h e  elimination of financial pressure 
on the utility due to its inability to obtain capital, 
the ability to attract capital, a reduction in the h i q h  
cost of debt due to lower r i s k ,  t h e  elimination of 
substandard operating conditions, the ability to make 
necessary improvements, t h e  ability to comply w i t h  the 
Department of Environmental Regulation and t h e  
Environmental Protection Agency requirements, zeduced 
c0sr.s due to economies of scale and the ability to buy in 
bulk, the introduction of  more professional and 
experienced management, and the elimination of g e n e r a l  
disinterest in u t i l i t y  operations in the case of 
developer owned systems. 

In its brief ,  the utility argues that t h e  Commission’s policy 
regarding acquisition adjustments, which has been i n  effect a t  
least since 1983, is tha t  a b s e n t  extraordinary circumstances, t h e  
p u r ~ h a a e  of a utility system at a premium or discount, m a l :  not 
affect L-ate base.  Wedgefield further contends t h a t  a l l  ( I f  t b 
arguments set f o r t h  by Witness Larkin have been heard and rejected 
by the Commission in Docket No. 891309-WS. 

In its brief ,  OPC azgues that because the Commission does not 
have a rule regarding acquisition adjustments, i t  canno t  have 
place a policy which requires a showing of cxtraordLnsry 
circumstances Ln order to warrant the recognition of an acqulsitlof, 
adjustment. If the Commission had such a policy, Sectlor .  
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1 2 0 . 5 4  (1) ( a ) ,  Florida S t a t u t e s ,  would require the Commission c c  
have a rule reflecting t h a t  policy. 

Section 120.54(1) ( a ) ,  Florida Statutes, p r o v i d e s  t h a t  
rulemaking 1 s  not  a matter of agency discretion, and that each 
agency  statement defined as a rule by Section 120.52, Florida 
Statutes, s h a l l  be adopted by the rulemaking procedure as soon a s  
feasible and practicable. Rulemaking shall be presumed feasible 
unless t h e  agency proves t h a t  (1) the agency h a s  not had sufficient 
time to acquire the knowledge and experience r e a s m a b l y  necessary 
to address a statement  by rulemaking, or (2) related matters a r e  
n o t  sufficiently resolved to enable the agency to address a 
statement by rulemaking. Section 1 2 0 . 5 4  ( 1 )  ( a )  L a . + .  , Florida 
Statutes. 

I n  its b r i e f ,  O K  contends that, u n l e s s  the Commission 13 
violating the Administrative Procedure A c t ,  either t h e  C o m m i s g i d n  
has not  acquired t h e  knowledge and experience reasonably necessary 
to address a statement about acquisition adjustments by rulemaking, 
or the Commission has not sufficiently resolved related matter3 to 
enable  the Commission to address a statement by rulemaking. 

OPC contends in its brief t h a t ,  although t he re  ! s  r x  
requirement f o r  a showing of extraordinary circumstances, w ~ c h  
circumstances have been shown by t h e  combination of a l a c k  U !  

maintenance of Econ's facilities by the p r i o r  owner and :he 
magnitude of difference between the n e t  book value and the purchase 
price. ' In summary, OPC argues in t h e  "overv iew" pok*tion of i t s  
b r i e f  t h a t  

the f a c t s  and cixcumstanccs in this case meet the 
"extraordinary circumstances" t e s t  described in 
Commission orders dealing with the purchase of ocher 
water  and wastewater utilities. This unadopted t u l e  
policy, however, is n o t  binding on this proceeding. A l l  
of the f a c t s  and circumstances in this case, aionq w i t h  
t h e  i n e v i t a b l e  consequences of the Commission's actions, 
must take  precedence over unadopted r u l e  policy i f  t h e  
Commission decides that the "extraordinary circumstances" 
test h a s  not been m e t  in t h i s  case. 

Although t h e  Commission has no rule regarding the rate b a s e  
inclusion of an acquisition adjustment, previous Commission order3 
h a v e  consistently stated t h a t ,  absent evidence of oxtraordlnary 
circumstances, the rate base  calculation should not include an 
acquisition adjustment. Set Order No. 20707, issued February 6 ,  
1989, in Docket No. 880907-WU; Order No. 23970, issued January 1 ,  
1991, in Cockst No. 900408-WS; Otder No. 2 S 5 8 4 ,  issued JanuAry fi, 

. 
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1992,  in Docket No. 910672-WS; Order No. PSC-95-0268-FOF-WS, issued 
February 28, 1995, in Docket NO. 940091-WS; Order No. PSC-96-1320- 
FOF-WS, issued October 30, 1996, i n  Docket No. 950495~-WS. 

As discussed previously, a recent opinion from the F l o r i d a  
F i r s t  District Court of Appeal, Southern S t a t e s  U t i b t i e s  n/k/a 

Commission. et al. , Case No. 9 6 - 4 2 2 7 ,  PSC Docket No. 9 5 0 4 9 5 = W S ,  
issued J u l y  10, 1998, is instructive. In the Order or! appeal, the 
Commission had declined a request from the Office of Public Counsel 
t o  make a downward adjustment in rate base,  ruling t h a t :  

. . I  

F l o r i d a  Water Ser vices CorDoration V .  Florida P u ,  r ser v1cg 

This Commission has acknowledged t h a t  absent 
e x t r a o r d i n a r y  circumstances, t h e  purchase of a u t i l i t y  
system at a premium or d i s c o u n t  should not  affect r a t e  
base 

See the c o u t ' s  opinion a t  page 17, Order No. PSC-96-1320- 
FOF-WS, issued October 30, 1996, in Docket No, 9 5 0 4 9 5 - W S .  T h d  
F i r s t  District  Court  of Appeal concluded t h a t  OPC had made no 
showing of exceptional or extraordinary circumstances, and that. t h e  
Commission therefore lawfully exercised its  discretion in declining 
to make the requested adjustment. 

We agree with Wedgefield's contention t h a t  the currert 
Commission practice regarding acquisition adjustments is t h n r .  
absent extraordinary circumstances, the purchase of d u t i l i t y  
system at a premium or discount, shall not affect rste b a s c .  
Although what constitutes "extraordinary circumstances" must be 
determined 9n a case-by-case basis, extraordinary  circumstance: 
must be shown to warrant r a t e  base  inclusion of an acquiaitLon 
adjustment. T h i s  is consistent with the investigation conducted a s  
to our acquisition adjustment p o l i c y  in Docket No. 891309=WS,  and 
subsequent Commission Orders in which acquisition adjustments a r e  
at issue. 

A t  the August 4, 1997 Prehearing Conference, an issue was 
raised by OPC regarding the effect of p r i o r  orders to the instant 
proceeding. After hearing from the utility, OPC and s t a f f  
regarding t h e  relevance of t h e  proposed issue, the Prthearinq 
Officer struck the issue from the  Prehearing Order, noting that the  
issue was essentially phrased as a rule challenge t h a t  would be 
more appropriately brought before t h e  Division of A d m i r , i 3 t r a t i v +  
Hearings in a proceeding pursuant t o  a Section 1 2 0 . 5 4 ,  FLorida 
Statutes. 

The matters raised in OPC's  brief  regarding whether t h e  
Commission's policy on acquisition adjustments constitutes 

. 
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raised w i t h  
during the 
at issue i n  

urnpromulgated r u l e  are substantially similar to those 
regard to the proposed issue which was stricken 
Prehearing Conference. Although the matter was n o t  
t h i s  case, we note t h a t  the acquisition adjustment issue is p a r t  of  
a n  on-going Commission s t a f f  p r o j e c t  on viability and capacity 
development i n  the water and wastewater  industry. We are n o t  
prepared to go to rulemaking until the overall pro jec t  reaches some 
conclusion. We f u r t h e r  note t h a t  t h e  issue has  been considered in 
p a s t  rulemaking cases, in which we were unable to reach a consensus 
o n  the issue of extraordinary circumstances. 

Wedgefield contends that r a t e  base inclusion of an acquisition 
ad jus tment  is not appropriate since there are no extraordinary 
circumstances t h i s  ca9e. It argues t h a t  OPC misunderstands 
Order No. PSC-96-1241-FOF-WS, i f  OPC believes t h i s  issue only 
depends  upon used and u s e f u l  adjustments. I n s t e a d ,  wedgefield 
a r g u e s  that a used and useful adjustment "temporarily" removes t h e  
disputed balance in a rate proceeding, whereas rate-base  inclu3ion 
of t h e  acquisition adjustment "permanently" reduces t h e  o r i g i n a l  
cost balance. 

In its brief, OPC argues that the disparity between the 
p u r c h a s e  p r ice  and the seller's net  book v a l u e ,  together with the 
absence of preventative maintenance, are jus t  reasons for  rate b a s e  
inclusion of the negative acquisition adjustment.  OPC Witness 
Larkin testified that extraordinary circumstances a r e  present in 
this case. First, he testified that Wedgefield's c a s h  payment f o r  
Econ's a s s e t s  was $545,000, whereas Econ's r a t e  b a s e  a t  December 
3 1 ,  1995, was $2,845,391. Additional payments to Econ a t e  expected 
i f  development of the Reserve or Commons proceeds .  Mr. L d r k i n  
testified that Econ's a s s e t s  were only worth $545,000 because of 
"the condition of the assets and the amount of improvements 
necessary to bring the assets to an acceptable condition." Mr. 
L a r k i n  testified t h a t  t h e  extraordinary circumstances for this c a s e  
were: 

Wedgefield was a b l e  to purchase t h i s  utility f o r  
approximately 20 cents on the dollar. And i f  an 
acquisition adjustment is not recognized, that these 
r a t e p a y e r s  will be asked t o  pay a rate  of r e t u r n  ofl 
whatever portion of t h a t  2.8 million is eventually u3ed 
and u s e f u l .  And our  feeling is it's probably pretty high 
now. Plus, whatever repairs and maintenance expenses a r e  
necessary to bring this up - 0  this utility up t o  d 
standard that would be acceptable f o r  the conmmpt ion  of 
the customers. 
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However, Mr. L a r k i n  acknowledged under crcss-examination that, 
absent this sale, Econ would have been allowed t o  e a r n  a return on 
its net original cos t ,  plus depreciation, s u b j e c t  to used and 
useful adjustments. A l s o ,  Mr. L a r k i n  stated t h a t  h e  would not  be 
troubled by t h e  sale if Wedgefield had pa id  $2.8 million t o  acquire 
Econ's a s s e t s  if that was an arm's length transaction. 

Mr. L a r k i n  preparzd two schedules that illustrace r e l a t i v e  
income requirements under two investment alternatives: the p u r c h a s e  
price b e f o r e  f u t u r e  payments, or $545,000, and t h e  s e l l e r ' s  ne t  
investment at December 31, 1995, or $2,845,391. He first 
calculated that allowing a 12.95% pre-tax re turn  on t h e  s e l l e r ' s  
investment would yield a 67.61% return on the purchase  p r i c e .  
Second, he calculated t h a t  allowing a 6% return on a S2,800,00Q 
investme. would yield a 30.83% re turn on $545,000. 

We believe t h a t  these calculations only show t h a t  the 
acquiring company may realize an enhanced return on its investmert 
that exactly corresponds to the price differential: the l a r g e r  thP 
price difference, the larger  the expected r e tu rn .  However, when 
used-and-useful measures are considered, the income differential L S  
a c c o r d i n g l y  reduced. F u r t h e r ,  Mr. Larkin's  equations do n o t  show 
t h a t  Wedgef ield' s revenues would exceed Econ' s compa r 3 t 1 YP 
revenues.  If operating expenses are reduced, the assumed e x p a x i w  
of earnings may be offset  by a reduction in expenses. I f  c o s t  c ~ f  
c a p i t a l  charges  are reduced, o t h e r  savings may result. 

Utility Witness Seidman testified t h a t  he believed the price 
difference was the o n l y  condition t h a t  Mr. L a r k i n  characterized 13 
e x t r a o r d i n a r y .  He argued t h a t  using this argument to j u s t i f y  
inclusion of the acquisition adjustment was an exercise in circular 
reasoning .  Instead, according t o  M r .  Seidman, the price difference 
is the incentive t h a t  t h e  acquiring company obtains f o r  buying  he 
utLlity. On an overall basis, Mr. Seidmsn s a i d  the C m m i s s L o n  
should examine i ts  policy from t w o  perspectives: f i r s t ,  t h a t  Mr. 
L a r k i n ' s  arguments have all been made before and rejected in a 
generic  proceeding, and second, t h a t  t h e  acquiring company relied 
upon the Commission's policy to bargain f o r  and purchase  t h l s  
s y s t e m .  

In Docket No. 891309-WS, we reviewed our  policy concerqing 
acquisition adjustments. In Order No. 2 5 7 2 9 ,  issued February 1 7 ,  
1992, we acknowledged that the buyer not only earns a return on t h e  
acquired u t i l i t y ' s  rate base but also  depreciation on that balance- 
We concluded t h a t  without these benefits, ''large utilitlea would 
have no incentive to look for and acquire small, troubled systems." 

. 
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Ne concluded that, absent extraordinary circumstances, the s e l l e r ’ s  
n e t  book v a l u e  should be r e t a i n e d .  

Upon consideration of t he  p a r t i e s ’  arguments, t h e  evidence ~n 
t h e  record, and our review of prior Commission orders  on the 
matter, we believe that there a r e  no extraordinary circumstances 
t h a t  warrant rate base inclusion of an  acquisition a d j u s t m e n t  i n  
this case.  As discussed previously i n  this Order, the acquired 
assets were in f a i r  condition, neither extremely good nor extremely 
poor. Some water and wastewater  lines were installed u s i n g  
asbestos-cement p i p e s ,  but there are no immediate p l a n s  to replace 
those facilities. Instead, t h e  evidence shows t h a t  the estimated 
c o s t  j u s t  to replace those lines would exceed the net book v a l u e  of  
a l l  of t h e  utility‘s existing facilities. 

We do ncr: believe that the acquisition adjustment issue should 
depend upon the magnitude of t h e  price differential. In o t h e r  
cases, we have encountered larger price and percentage differences 
while approving retention of the seller‘s n e t  book value. Ba3ed 
upon c e r t a i n  underlying assumptions, including a 100% used-md- 
useful finding, Mr. Larkin calculated t h a t  Wedgefield would realize 
a 67.71% pretax return on its initial $ 5 4 5 , 0 0 0  investment. 
However, used-and-useful adjustments, i f  any, will reduce 
Wedgef i e l d ’ s  income requirement. Further, any savings due ‘ n  
reduced expenses and cost of capital fea tures  a r e  ignored in M : .  
L a r k i n ’ s  model. 

Interconnection with OCPUD’s utility system was deemed 
impractical f o r  various reasons ,  including significant costs ta 
replace Econ’s asbestos-cement lines and e v e n  larger expenditures 
to install transmission linea between Econ and Orlando‘s service 
a r e a s .  I n  other respects, Mr. Seidman testified thai;  the OCPUD 
report indicated that severe corrosion was p r e s e n t  a t  Econ’s water 
and wastewater  plants, but he explained that v i s i b l e  corrosion h a s  
already been corrected and o t h e r  corrosion problems would be 
corrected through normal maintenance. 

Accordingly ,  w e  find that t he re  are no extraordinary 
circumstances in this proceeding which warrant a rate b a s e  
inclusion of an acquisition adjustment. 

In i t s  b r i e f ,  Wedgefield argues t h a t  because it has riot 
requested rate  base incluaion of a negative acquisition ddjuatment, 
the burden of proving that such an adju3tment should be made c e a c g  
w i t h  the  party  requesting s u c h  treatment, which in this 1 5  
OPC In its b r i e f ,  OPC argues  t h a t  a S2,300,394 ncqativ* 

. 
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acquisition adjustment, or Econ's net book balance of $ 2 , 8 4 5 , 3 9 4  
less t h e  $ 5 4 5 , 0 0 0  cash purchase price,  should be included in rate 
base. 

During the hearing, Mr. Wen2 was asked whether Wedgefield 
should assume some of the burdens as well as some of the benefits 
o f  "stepping in the shoes" of the former company, Mr. Wenz 
indicated t h a t  if Wedgefield incurred costs to correct infiltration 
problems,  Wedgefield would expect to recover those c o s t s  even i f  
those problems were due to the previous owner's neglect of 
maintenance. However, Mr. Wenz responded that Wedgefield would not  
expec t  f u l l  recovery of similar costs if it had always m n e d  the 
system and failed to maintain its lines. Asked to e x p l a i n  the 
seeming incongruity of those positions, Mr. Wenz testified :hat  
Econ had $ 7  million in accumulated operating losses on its books 
and, t h t L z f o r e ,  insufficient funds to better maintdin its gystem. 
F u r t h e r ,  as the acquirer of a troubled utility system, Wedgefield 
would expect to recover its costs and not be held responsible for: 
t h e  previous owner's omissions. Asked whether the previous owner's 
failure to p r o p e r l y  maintain t h e  system would qualify as an 
extraordinary circumstance, M t .  Wenz testified t h a t  it " h a m ' t  been 
historically." 

Mr. Larkin suggested that the Commission should use t h e  b c t u d  
purchase price and avoid subsequent sorting out of what was p a i d  to 
correct t h i s  o r  that problem. If the Commission uses t h e  pt 'rchase  
price, "we've got a number we can deal w i t h .  We won't have  E O  deal 
with in t h e  f u t u r e  about what may or may n o t  be disallowed. L e t  
them recover everything in t h e  f u t u r e  t h a t  they pay to bring I t  up 
to snuff." We believe tha t  ME. Larkin's proposal goes to the heart 
of t h e  many concerns t h a t  have been expressed o v e r  time about t h e  
Commission's policy regarding acquisition adjustments. However, i t  
effectively removes the incentive f a c t o r  fo r  Wedqef i e l d ' s  
acquisition of E C O ~ S  facilities. 

Mr. Seidman also addressed the issue concerning t h e  acquiring 
company's responsibility f o r  problems caused by the seller. He 
testified that  he believed Mr. Went was probably too careful in h r s  
remarks, and t h a t  some intermediate position was needed.  He 
testified that when the Commission makes a negative a c q u i s i t i o n  
adjustment, the buyer is h e l d  responsible since everything is 
written o f f ,  whethot  the impact is large or small: "(tlhere's no , 

incentive to me under that type a f  arrangement f o r  anybody to mcke 
a purchase ."  I f  the negative acquisition adjustment is not made, 
"the purchaser gets the incentive, but the door is atill l e f t  open" 
in d r a t e  cage to evaluate w h e t h e r  improvements a r c  needed t o  
compensate for prior neglect. Since t h e  Commiasion can c e v w w  thr* 
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problem in the future, the purchaser is protected because i t  h a s  i n  
opportunity to address those concerns at t h a t  time. He explained: 

You know there  may be an adjustment a p p r o p r i a t e  in one 
particular account and not i n  ano the r ,  i n s t e a d  of a c r o s s  
the board and it’s gone fo reve r .  To me that‘s f a i r .  
I ’ v e  talked to Mr. Wenz, and he has no problem with t h a t  
t y p e  of approach. 

As no ted  p r e v i o u s l y ,  we do n o t  believe any s x t r a o t d r n r y  
circumstances have been shown in t h i s  case. Further, we do not 
believe t h a t  t he  price differential, alone, constitutes An 
e x t r a o r d i n a r y  circumstance. Therefore, in accordance with our  p a s t  
practice, a negative acquisition adjustment will not be imposed in 
t h i s  proceeding. 

I n  its brief, Wedgefield explains that there  is no dispute 
regarding the net bodk value of the acquired a s s e t s ,  which was 
$1,462,487 f o r  the water system and $1,392,904 fo r  the wastewater  
system. In it3 b r i e f ,  OPC concurs  that the original cost balance 
was about $2,845,394 for  the combined water and wastewater s y s t e m s .  

The accounting records f o r  Econ Utilities were r e v i e w e d  b y  
S t a f f  Witness Welch, fo r  the calendar year ended December 1!, 19095. 
S t a f f  Witness Welch is t h e  Regulatory Analyst Supervisor f o r  t h e  
Commission’s Miami District Office. Based upon her inspection a n d  
h e r  reliance on previous audits, Ms. Welch concluded t h a t  t h e  
original cost value fo r  the acquired facilities was $1,462,487 for 
t h e  water system and $1,382,904 f o r  the wastewater system. FI3. 
Welch testified t h a t  she examined Econ‘s books but d i d  not inspect 
i t s  facilities and was uncertain whether: an enqlneer from 
Tallahassee may have visited the utility. However, she testified 
that s h e  was not expressing an opinion on whether r a t e  base 
inclusion of an acquisition adjustment was proper. 

Utility Witness Wenz testified t h a t  the rate base balances 
calculated in s t a f f ’ s  audit cor rec t ly  reflect t h e  o r i g i n a l  cost c f  
p l a n t  in service, net of accumulated depreciation and unamortized 
CIAC, at the time of t r a n s f e r .  OPC Witness Larkin  testified that 
he was not t a k i n g  exception to t h e  audit report, which showed A net 
book value of $2,845,391 for the combined systems. 

In light of the foregoing, and because the audit conclusions 
were not d h p u t e d ,  we find t h a t  the net book values f o r  the 
acquired water and wastewater qmtems, at December 3 1 ,  1995, 
$1,462,487 and $1,382,904, respectively. 

. 
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TE BASK 

I n  its brief, Wedgefield argues t h a t ,  pursuant t o  Section 
367.081, F l o r i d a  Statutes, t h e  Commission must establish rates  
using the o r i g i n a l  cost of the company who dedicated t h a t  p r o p e r t y  
to public service .  In its brief, OPC argues t h a t  because o f  
neglect  by the p r e v i o u s  owner, t h e  $545,000 purchase price is the 
p r o p e r  rate b a s e  amount. 

As discussed previously, s t a f f ' s  audit reflected recommended 
rate base v a l u e s  of $1,462,487 and $1,382,904 for t h e  respecti1:e 
w a t e r  and wastewater systems, based upon Econ's n e t  p l a n t  
investment in the facilities. We determined previously herein t h a t  
the r a t e  base determination s h a l l  not include a neqative 
acquisit%n adjustment. We believe t h a t  Wedgefield's rate base  
b a l a n c e  m o u l d  match Econ's net book balance at the t r a n s f e r  d a t e ,  
which is consistent with Commission policy. Accordingly, we find 
t h a t  the rate base balances f o r  the water and wastewater s y s t e m s  
a r e  $1,462,487 and $1,382,904, respectively. 

I n  its b r i e f ,  Wedgefield argues  t h a t  there is no telatLonshtp 
between its payment of the contingent liability and Econ'y r a t e  
b a s e  v a l u e  and, thus, this topic is i r r e l e v a n t .  In it3 b r i e f ,  OPC 
a r g u e s  that the contingent payments should only be recognized whrtn 
actually p a i d ,  and o n l y  if those payments do not collaterally 
increase the c o s t  of s e r v i c e  f o r  existing customers. 

By t h e  terms of the purchase agreement, dated J a n u a r y  1 7 ,  
1 9 9 6 ,  Econ agreed to s e l l  i t s  water and wastewater facilities to 
wedgefield's p a r e n t  company for an immediate $545,000 cash payment 
plus f u t u r e  payments based on expected development  of the Ccmmons. 
P u r s u a n t  to the agreement, all distribution and collection 
facilities within the Commons will be contributed to Wedgefield. 
The agreement also reflects that the added consideration will be 
503, of the expected connection f e e s  f o r  the Commons. F o u r  hundred 
housing units were o r i g i n a l l y  planned f o r  t h e  Commons. A t  t h e  
hearing, Mr. Wenz testified t h a t  he believed the expected h o o k u p s  
had been reduced to 328. Under e i t h e r  condition, using the  present  
$3 ,000  per unit connect ion fee, these f u t u r e  payments w i l l  increase 
Wedgefield's overall purchase price. 

In Order No. PSC-96-1241-FOF-WS, issued October 7, 1496, 
Econ's p e r  book investment of $ 2 , 8 4 5 , 3 9 1  was compared with 
Wedqefield's projected t o t a l  investment ($545,000 p l u s  S600, Oflo) t o  
disclose an excluded acquisition adjustment of $1,700,391. U g ~ n q  
updated information, Wedgefield's projected investment be 



about $1,037,000 ($545,000 plus $492,000) and the acquisition 
adjustment will be $1,808,391. However, from a policy perspective, 
derivation of  the acquisition adjustment balance is l a r g e l y  a 
balancing measure since t h e  r e a l  issue is i t s  inclusion o r  
exclusion. 

In its b r i e f ,  Wedgefield comments t h a t  this issue is n o t  
r e l e v a n t  since it does not af fec t  Econ's h i s t o r i c a l  investment i n  
p l a n t  facilities. and its witness, Mr. Larkin, advocate  
recognition of the additional payments only a f t e r  those payments 
a r e  made. Then, their proposed accounting treatment f o r  the 
additional payments would be a credit entry to contributions-in- 
aid-of-construction (CIAC) o f f s e t  by an equivalent debit entry to 
the acquisition adjustment account. We agree t h a t  this method 
p r o p e r l y  rL ,lects the gradual nature of the contingent payments.  
A t  t h e  hearing, Mr. Wenz testified that Wedgefield will fully 
a c c o u n t  fo r  any CIAC due from development of the Commons and 
recognize a contingent liability to Econ to reflect any subsequent 
payments, which is consistent with the accounting treatment 
proffered by OPC. 

Over  time, Wedgefield's purchase price will l i k e l y  increase,  
t h e r e b y  changing and reducing the negative acquisition adjustment. 
However, Order No. PSC-96-1241-FOF-WS did no t  explain that t h i s  
change would be gradual. Instead, that order focused on a f u l l  
accounting for f u t u r e  CIAC balances to preclude any u n d e r s t a t m e n t  
o f  CIAC due to retention of connection fees by t h e  seller. Tha: 
comparison in that Order produced a price differential based upon 
' . I l* l iqef ie ld 's  prospec t ive  investment, not  the current amount. I f  we 
were to approve  Wedgefield's purchase price as thc r a t e  base 
amount, then Mr. Larkin's proposal to i n i t i a l l y  eliminate f l l t r l r e  

payments would be proper. 

As an alternative, Mr. Larkin proposed waiting until t h e  cost 
of serving the Commons is known to evaluate whether t h e  addizional 
payments should be charged to the acquisition adjustment. Because 
t h a t  option involves uncertainty regarding f u t u r e  cost 
efficiencies, we decline to adopt M r .  Larkin's  a l t e r n a t i v e  oroposal 
a t  this time. 

As noted previously, Wedgefield contends that Econ's net book 
v a l u e  should be the rate base amount, w h i c h  does not depend upon  
subsequent payments to Econ. Conversely, OPC advocates use of. the  
purchase prfce f o r  f u t u r e  ratemaking purposes. It appears that 
both parties agree as to the proper  accounting treatment fot the 
contingent payments; the disagreement a r h e s  from ( l i f f w m t  
perspectives relative to retention of the sel ler's  n e t  book V ~ W  

v e r s u s  the purchase  prfce. 
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While we suppor t  retention of t h e  o r i g i n a l  cost balance a s  t h e  
r a t e  base amount from an dCCOUnting standpoint, we find t h a t  t h e  
contingent portion of the purchase price should only be recognized 
when the a c t u a l  payments a r e  made. However, f o r  ratemaking 
purposes, the contingent payment element would only be a n  issue i f  
we approved t h e  purchase price as  the r a t e  base balance. However, 
a s  discussed subsequently i n  this Order, because we approve t h e  
s e l l e r ' s  n e t  p l a n t  balance as the rate  base o a l a n c e ,  t h t  
calculation is not affected by any contingent p a y m e n t  issues. 

Upon expiration of the time for filing an appeal, no f u r t h e r  
actior will be necessary and t h i s  docket shall be closed. I f  a 
p a r t y  riles a notice of  appea l ,  t h i s  docket s h a l l  be closed upon 
resolution thereof by the appellate c o u r t .  

Based on the foregoing, it is 

ORDERED by the Florida Public Service Commission t h a t  each of 
t h e  findings made in the body of t h i s  Grdet is hereby approved in 
e v e r y  r e s p e c t .  It is f u r t h e r  

ORDERED t h a t  a l l  matters contained in the attachment Appended 
to this Order are by reference incorporated herein. It is f u r t h e r  

ORDERED t h a t  r a t e  b a s e  for Econ Utilities Corporation, which 
f o r  t r a n s f e r  purposes reflect the net book value, is $ 1 , 4 6 2 , 4 8 7  t o r  
the water system and $1,382,904 
f u r t h e r  

ORDERED that there shall 
acquisition adjustment for the 
f u r t h e r  

f o r  t h e  wastewater system. It i s  

be no rate base inclusion of a n  
purposes of the t r a n s f e r .  It is 

ORDERED that upon expiration of the time for  filing an a p p e a l ,  
or upon resolution of any appeal filed in this matter, t h i s  docket  
s h a l l  be closed. 
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BY O R D E R  of the Florida  Public Service Commission t h i s  1 3 t h  
d a y  Of A U U U s t t  1998. 

U 
BLANCA S .  BAY& Director 
Division of Records and Reportinq 

( S E A L )  

JS B 

Commissioner J. Terry Deason dissented in the Commission' 3 
decision in this docket with t h e  following opinion: 

reco 
CO" 

circ 
acqu 
opin 
such 

I respectfully dissent Prom t h e  majority's decision not 
gnize a negative acquisition adjustment 
ission's policy has been t h a t ,  absent extraordin 
umstances, there will be no rate b a s e  inclusion r;r 
isition adjustment, e i ther  positive or negative. I: r i  
ion, the Commission's standard has  been met in this case and 

in this case.  

a negative acquisition should have been recognized. 
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NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW 

The Florida Public Service Commission is required by Section 
1 2 0 . 5 6 9 ( 1 ) ,  Florida S t a t u t e s ,  t o  notify parties of any  
administrative hearing or judicial review of Commission orders t h a t  
is available under Sections 120.57 or 120.68, F l o r i d a  Statutes, a s  
well as the procedures and time limits t h a t  apply. This notice 
should not be construed t o  mean a l l  requests f o r  an administrative 
hearing or judicial review will be granted or result in the  r e l i e f  
sought. 

Any p a r t y  adversely affected by the Commission's final action 
in t h i s  matter may request: 1) reconsideratlon of the decision by 
filing a motion f o r  reconsideration w i t h  the Dfrector, Division of 
Records and Lepor t ing ,  2540 Shumard Oak Boulevard, Tallahassee, 
Florida 32399-0850, within fifteen (15) days of the issuance of 
this orde r  in the form prescribed by Rule 2522.060, Florida 
Administrative Code; or 2 )  judicial review by t h e  Florida Supreme 
C o u r t  in the case of an electric, gas or telephone utility or the 
F i r s t  Dis t r ic t  Court of Appeal in t h e  c a m  of a water  and/or  
wastewater utility by filing a notice of appeal with the Director, 
Division of Records and reporting and filing a copy of the notice 
of appeal and the filing fee w i t h  the appropriate court. This 
filing must be completed within t h i r t y  (30) days af ter  t h e ' i s s u a n c e  
of this order, pursuant to Rule 9.110, Florida Rules of Appellaze 
Procedure. The notice of appeal  must be in the form specified in 
R u l e  9.900(a), Florida Rules of Appellate Procedure. 
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ATTACHMENT A 

PRO PUS ED FINDINGS OF FACT 

1. U t i l i t i e s ,  I n c .  is a p r i v a t e l y  owned public utility engaged 
s o l e l y  in the business of owning and operating water and 
wastewater systems and has  no developer relationships. I t  
owns and operates 63 subsidiaries in f i f t e e n  s t a t e s ,  including 
twe lve  in Florida where it maintains experienced management 
and professional operators. It is adequately financed, has 
access ta capital a t  reasonable c o s t a ,  and is capable of 
reducing costs of operation due to economies of scale .  (Tc. 
157, Went Direct Testimony page 1, lines 17-18 and 2 4 - 2 5 ;  Tr .  
173-”4 ,  Wenz Additional Direct Testimony page IO, line 2 3  to 
page 11, line IS; E x .  11, Application f o r  Transfer,  and Its 
E x h i b i t  A ]  . 
RULING: Rejected as argumentative o r  conclu3ory.  

2 .  Through Wedgefield Utilities, fnc. , its wholly owned 
subsidiary, Uti l i t ies ,  fnc. has t h e  ability and commitment to 
make the necessary improvements in this utility. It has c h e  
p o t e n t i a l  to reduce costs through the allocation of 
administrative expenses and through access to an e s t a b l s h e d  
purchasing system, and it is familiar with, and h a 3  t . hP  
ability to comply w i t h ,  state and federal regulations. [ E x .  
11, Application f o r  T rans fe r ,  Part I, Para. E. and P a r t  11, 
Para. ?L; Tr. 173-174, Went Additional Direct Testimony page  
10, line 23 to page 11, line 1 S j .  

RULING: Accepted. 

3 .  

4 .  

Econ Utilities Corporation was a small, developer-owned 
utility with financial pressures due to sustained losses that 
made it difficult to a t t r a c t  capital a t  a reasonable cost and  
to operate and maintain the systems which put it in danger of 
not being able to expend t h e  necessary capital to meet i t s  
obligations. The former owners either do not have, or a r e  not 
willing to commit, the funds necessary to continue to operate 
and finance t h e  utility. . [Tz. 172, Went Additional Girect 
Testimony page 9, lines 12-19; Tt. 340-341 ,  Seidman Rebuttal 
Testimony page 25 ,  line 7 to page 26, line 21 .  

W I N G :  Rejected as argumentative or conclusory. 

In i t s  negotiations to purchase Econ Utilities, Utilities, 
fnc. was f u l l y  aware of, and relted on, this Commission’s 
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acquisition adjustment policy stated in Commission Order Nos. 
2 5 7 2 9  and 23376. [Tr. 168-169, Wenz Additional Direct 
Testimony page 5, line 20 to page 6, line 20.1 

RULING: Accepted. 

5 .  

6 .  

1. 

2 .  

3 .  

The Orange C o u n t y  Utilities D i v i s i o n  has no authority o v e r  
Wedgefield or any other  utility, whether p r i v a t e l y  or publicly 
owned, and its "9tandards" are applicable only to i t s  own 
operations. (Composite Ex. 8, ltr. d t d  4/13/1995, Mr. Ispass 
to M r .  Blake, page 11- 

PULING: Rejected as argumentative or conclusory. 

Econ oDerated (and now Wedgefield operates) under the 
jurisdi ,ion of the Florida Department of Environmental 
Protection ( D E P ) ,  t h e  Orange County Environmental Protection 
Department (OCEPD), and the Florida Public Service Commission. 
It is inspected 
agencies provide 
is necessary fo r  
and regulations. 
13, lines 13-22; 

regularly by DEP and by OCEPD. These t h r e e  
standards f o r  Wedgefield and determine what 
compliance, based on Federal and Florida laws 

(Tr. 328, Seidman Rebuttal Testimony page 
Ex.  11, Application]. 

R U L U :  Accepted. 

PROPOSED CONCLUSXONS OF 

It is the policy of this Commission that, absent extraordinary 
circumstances, the purchase of a utility at a premium or 
discount shall not  effect the rate base calculation and the 
proponen t  of an acquisition adjustment, either positive o r  
negative, beats t h e  burden of  p r o o f .  

RULING: Rejected as unsupported. 

There is no extraordinary circumstances in this purchase ,  and 
no acquisition adjustment s h o u l d  be included in the rate base 
calculation. 

PULING: Rejected as  not constituting a conclusion of l a w .  

For purposes  of t h i s  t r a n s f e r ,  the rate base is equal to the 
n e t  book value of t h e  assets, excluding ratemaking adjustments 
such as working capital or used and u s e f u l  adjustments, and is 
$1,462,487 fo r  water and $1,382,904 for wastewater. 

RULfNG: Rejected as n o t  constituting a conclusion of law. 
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4 .  

5 .  

6. 

7 .  

8 .  

9 .  

Econ was (and now Wedgefield is) i n  compliance with the  
requirements of the Florida Department of Env i ronmer , ta l  
Protection ( D E P )  and by the Orange C o u n t y  Environmental 
P r o t e c t i o n  Department (OCEPD)  . 
R U L I N G :  Rejected as not constituting a conclusion of law. 

Imposing a N A A  would discourage the purchase of a system such 
as Econ, and that thwarts Commission policy and is a 
detrimental consequence to customers. 

RULING: Rejected as not constituting a conclusion of l a w .  

A t  the time of sale, the Econ assets were all functioning and 
not in violation of any state regulations. They were typical 
of developer-owned utilities, not in the best conoition and 
n o t  ub to the standard which Utilities, Inc. would want to 
maintain, but no t  in extremely poor condition, e i the r .  

RULING: Rejected as not constituting a conclusion of l a w .  

All the arguments s e t  f o r t h  by Mr. L a r k i n  have been made 
b e f o r e  and have been rejected by this Commission in generic 
p r o c e e d i n g s  and in p r i o r ,  case-specific orders of t h e  
Commission. 

R U L I N G :  Rejected as not constituting a conclusion of l aw.  

The utility will not be allowed to recover a return on a s s e t s  
which dQ not exist. C l e a r l y ,  the assets do exist. T h e y  
didn't disappear when ownership changed. 

RULLNG: Rejected as not constituting a conclusion of law. 

A NAA is considered at the time of t r a n s f e r  and requires t h a t  
extraordinary circumstances be f o u n d  for rak ing  the extreme 
step of permanently reducing t h e  n e t  original cost a s  rate 
base. A used and u s e f u l  adjustment is used in a rate case f o r  
temporarily removing from rate base  c e r t a i n  a s s e t 3  which a r e  
not currently used and ujeful in providing utility service to 
the customers. The two regulatory concepts perform different 
functions a t  different  times. a) The contingent portion of 
t he  purchase price has no effect on rate base. Xr. addition, 
the service area in the Reserve (farmerly The Commons) 13 
'already under construction. The contract requites contingent 
payments to be made as soon as each new home is hooked up, 30 

any "uncertainty" or "speculation" about whether payments will 
be made is unwarranted. 
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WING: Rejected as n o t  constituting a conclusion of law.  

A major purpose of Commission policy on acquisition 
adjustments is to create an incentive f o r  l arger  utilities t o  
acquire small, troubled utilities. If a benefit t o  t h e  
purchaser resul ts  from t h e  purchase price being lower t h a n  
book value, it is at the expense of the se l l e r ,  not a t  t h e  
e x p e n s e  of the customer. In f a c t ,  rate base Ls unchanged, 
and, because of this, there is no harm to the customer. 

U N G :  Rejected as not constituting'a c o n c l u s i o n  of law. 

Commission Order No. 25729 listed several  beneficial changes 
due t o  c h a n g e  i n  o w n e r s h i p ,  which the current Commission 
policy is intended to encourage. It also f o u n d  that the 
customers of utilities acquired under its policy are  not 
harmed, and indeed benefit from a better quality of service a t  
reasonable cost. 

PULING: Rejected as no t  constituting a conclusion of law. 

To change the policy now not o n l y  would be a denial of due 
process but it also  would defeat  the purposes of the policy a s  
o r i g i n a l l y  developed and implemented by the CommiaJion. 

RULING: Rejected as not constituting a conclusion of l a w .  

Rate base  must recognize the o r i g i n a l  c o s t  of a s s e t s  a t  t h e  
time t h e y  were dedicated to public service.  

JVJLINJG: Rejected as unsupported. 

Based on a review of p r i o r  Commission 0 c d e r s ; i n c l u d i n q  the 
dissenting opinions, t h e  following factors  either a r e  a 
re levant  to the Wedgefield transfer, a t e  not "extraordinary 
circumstances", or do p o t  otherwise authorize, require o r  
warrant a negative acquisition adjustment. 

The system does not require replacing, the jurisdictional 
status is known, there  is growth potential, and the system 
will benefit from cer ta in  economies under new ownership. The 
improvements that  have to be made are in t h e  public in te res t .  
The revenue requirement associated with the net o r i g i n a l  c03t 
of the system would be no more than under the pteviaus 
ownership. There is no requirement to prove hardship on the 
p a r t  of the seller, The t a x  treatment of the seller i s  
irrelevant. A l arge  differential between purchase  p r i c e  and 
rate base 13 not, of itaelf, an "extraordinary  circumstance". 
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The determination of r a t e  base in this case is not an i n i t i a l  
determination; rate base was determined by t h e  Commission in 
1984, and t h e r e  was no lack of original cost documentation. 
Even when a previous Owner failed to maintain a system 
p r o p e r l y  and the new owner had to make considerable 
expenditures to br ing  the system into compllance, these events 
are not "extraordinary circumstances". The custorirs do n o t  
have  to "pay twice" because, regardless  of ownership, the 
customers pay o n l y  f o r  the legitimate cost of assets and 
expenses incurred and actually paid  in their behalf, 
Customers w i l l  not pay fo r  anything under the new ownership 
t h a t  the! would not have been required to pay f o r  under p r i o r  
ownership.  The transfer is customer-neutral, except f o r  
beneL-:s the customers will receive due to new ownership. The 
sale Aid not  result from a bankruptcy of foreclosure.  T h e  
purchaser does not have u n i f o r m  rates among its systems. To 
include both a negative acquisition adjustment and used and 
useful adjustments on the same p l a n t  would be double c o u n t i n g .  
Regardless of w h e t h e r  d purchasing utility includes a 
consideration of used and u s e f u l  adjustments in i t 3  
negotiations f o r  acquisition or for s e t t i n g  t h e  purchase 
pr ice ,  a NAA is not warranted. In the public in teres t ,  the 
purchaser has already made improvements in the system 4 n d  in 
its management. Only utility property, and no lots ot bther 
assets ,  were bought or sold in the transaction between se1,ler 
and purchaser. Seller had not filed to abandon the u t i l i t y  
system. The s e l k r  has not been purchasing water or any o t h e r  
u t i l i t y  service from any other utility, and it has not been 
e a r n i n g  on unused plant components. Any ratemakrng 
adjustments would have to considered in the context of a rate 
case. Not including a negative acquisition adjustment doe3 no 
harm to customers. Rate base and monthly rates will not 
change as a result of the transfer. The sale of the u t i l i t y  
does not involved a three-party  or a nantaxab1.e exchange, 
there  are no family t r u s t s  or o t h e r  trusts involved in t h e  
sale, and even without a negative acquisition adjustment, the 
seller ufll not recover, much lesa double recover,  ita 
investment. There has been no agreement or settlement of this 
transfer docket fo r  any transfer rate base less than full net 
book value, and Wedgefield h a s  not  requested anything that 
would cause a change to rate base or r a t e s  as a r e s u l t  of t h e  
t r a n s f e r .  

PGLING: Rejected as not constituting a conclusion of law.  
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The following Commissioners patticipatcd i n  t h e  d i s p o s i t i r ~ n  
o f  t h i s  m d t t c r :  

MICHAEL McK. WILSON, Chairman 
THOMAS M. BEARD 
BETTY EASLEY 

FRANK S. MESSERSMITK 
CERArJD * L a  GUNTER 

c -  

- IIOTICE OF P R O P 9 S E D  AGEHCY ACTTON 

OXC F E D  I2 A P P ROV I ?IC P RO ._-----  F3 S E Cl - AM E _______ t1 t I M E 3 T 
TO A C Q I I I S I T I O N  ADJUSTMEHT POL tCJ 

B Y  TIIE COM.Nf SS 1O;l : 

NOTICE IS HEREBY GIVEN' by . the F l o r i d a  Publit- Ser-JicF! 
Commission t h a t  t h e  act ions  discussed herein ace prcfiTinary in 
n a t u r c  and will bcconic finat unless a person whosc I n t c r c z t s  
ace substantially affected Eilcs a petition € o r  d fo :T< i I  
proceeding p u r s u a n t  to Rule 2 5 - 2 2 . 0 2 9 ,  Florida A d m i n i s t r a ! r * q * e  
Code. 

On Novcnbcr 17, 1 9 8 9 ,  the O€fice oi P u b l i c  Cotl:i.scl ( O K )  
f i l e d  a pctition t o  initiate rulemaking or, i n  thc a l t c ; n ~ : i v c ,  
t o  initiate an investigation i n t b  this C o m m i s s i o r i ' s  p c ~ l i c y  
r c q a r d i n g  acquisition ad5ustmcnts. Our policy is t h t i t ,  d b s ~ n t  
extraordinary circumstances, the p u r c h a s e  of a utilzty s y s t m  
a t  a premium o r  discount shall not  a f f e c t  t 9 e  r a ? e  base 
calculation. The p u r p o s e  O C  t h i j  policy is to create an 
i n c c n t i - t t r  € o r  l a r q c r  utilities t o  acquire. small, t r ~ u b l e d  
utilities. This h a s  b c c n  our  policy since approximately 1 3 8 3  
and, sincc t h a t  time, few utilities hJvc had their r a t e  bases 
c h a n q c d  cis t h e  rcsult n €  a p u r c h a s c  jt a prcmium o r  J discount. 

The icccntivc t h a t  ouc policy p r o v i d e s  to the scquirlng 
utility is t h a t  we will l e t  it e a r n  a r e t u r n  on n o t  just t h e  
p u r c h a s e  price,  b u t  on  thc r a t e  b a s c  of t h o  acquired utility. 
The acquiring utility also ccccivcs the bencfit of  depruciation 
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on the € u l l  rate base.  The'customets of the acquired utility 
a r c  n o t  harmed by t h i s  policy because r a t c  basc h,Is no t  
c h a n q c d .  In € a c t ,  t h e  customers should derive certain b c n c f i r s  

1. increased quarity-'o€'service;- ' .  
2 .  lowered operating costs ;  
3 .  increased ability to-attract capital f o r  improvcrcnts; 
4 .  a lower overall cost  o f ' c a p i t a l ;  and 
5 .  more professional&$and, --.. experienced manJqcria1, 

financial, t echn ica l .bna .~opeta t ionn l  resources. 

Those d i s t res sed 
utilities h a v e  found that.ourzpolicy.gives them the flexibility 
to mako some p u r c h a s e s  a t 3  premfum.:+and stilt receive r a t c  base 
t reatmcnt bemuse of the' bslancing effect created by purchases  
madc a t  a discourrt.  In o t h e r ' w o t d s ,  m u ! t i p k  p u r c h t i s c s  a t  d 
discount h a v e  created a new incentive t o  p u r c h a s e  those 
troublcd utilities t h a t  can only be purchased a t  a p r c m i u r n .  

In its putition, OPC srqued:,that our policy inappropriatcly 
p l a c e s  the burdcn upon S t a  Of-OPC . t o  justiEy W h y  r a t e  b a s c  

pcice r a t h e r -  t h a n  n c t  
book v a l u e .  O K  sugyeslcd that$-+henr? system is p u r c h a s e d  a t  
a discount, absent a s.Crowinp~: by the:. acquiring utility t h a t  
rccognizinq any  amount o €  ta ts  b a s e  in excess of t h r  a c t u I ~ l  
purchase p r i c e  is in t h e  p u b l i c  interest, we should establish 
r a t e  b a s e  a t  the purchase p c f c e .  OFC arques t h a t  t h i s  w o t i l d  
shift the burdcn  o €  proof t o '  the acquiring utility, w t i c r c  i t  
rightfully b e l o n g s .  

r. -. * .  >- g,-,**-q~~: y;.&-T:;d . - ---&e X*'% - - - r  - 
ut i 1 f t ies t h a t  .\&are?. act  fvely' - rcqui  ti ng 

- -&++ 1 - 

should be established at-:the\::purchase % 

;*- :..'-+? , 'c A&.- -aF'=-- 

- .  

- -q 
Y 

. -  

By Order No. 2 2 3 6 1 ,  issued, January 2 ,  1990 ,  we rejected 
OPC's petition t o  initia ing b u t  qranted its request 

n adjustment to initiate an investtg 
po 1 icy. 

As p a r t  o f  the invest 1 interested 
p e r s 0 r . s  t o  submit writte acqu i s i t i on -I .- ~ . si 
adjustment policy. S t a f f  workshop to . -.I 
discuss the current policy snd'the changes  recommended by OPC. 

-;s Comments wcfe submit tcd by, and t h e  workshop was attended by 
rcprcscntattvcs o € ,  Jacksonvillc Suburban Utilities Corporation 
(JSUC), Southern States Utilities, Inc.  (Southern S t a t e s ) ,  and 

.-. 

-+ 

- '4 
. .  - 
. -- II ?e- - _  
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Southern S t a t e s  and JSWC~.esch-.supported our current policy 
and suggested t h a t  OPC's proposed change would h a v e  a ncqativc 
effect on future- a c q u i s i t h p s -  o f  distressed utilitics. 
S o u t h e r n  S t a t e s  also ststed,that'gthe$policy does, in fact, act 
as  a p o w e r h l  incentive t o  -acqufrt;.the~s*systems. +'- ..wL&---. - I 

. "% ..-?.;-=,%- 
OPC, an the othcr hand;-  q u e s t i o n e d  whether w e  need t o  

provide an e x t r a  incentive €or -utilities t o  p i c k  up d i s t t c s s c d  
systems. OPC suggested thak,  a:.fair.-tetutn on the acquiring 
utility's a c t u a l  i n v e s t m e r i t  shouldc be enough o f  an incentive. 
Ifowcvcr, even assuming t h a t  an e x t z a  incentive is n e e d e d ,  OPC 
a r q u c d  t h a t  we s h o u l d  p l a c e  the-buodon on the acquiring u t i l i t y  
to demonstrate whether the. :-.; nonrecognition of a n c q a t  i v e  
acquisition adjustment is the&appasopthte>  incentive and, i E  s o ,  
t h a t  the bensfiks d i s c u s s ~ d ~ ~ b ~ e ~ ~ ~ ~ l l ~ - , f l o "  t o  t h e  ratcgaycrs 

OPC also argued t h a t  out :-.EUi&k-t : p o k y  might  actually harm 
the customers o i  an acquicad, ; Iut~P~ty~~.  especially i f  the  former 
owners have allowed t h e ~ ~ u t ~ l ~ ~ y ~ $ y s ~ e m ~ t ~  become dilapidated. 
OPC arqurld t h a t  t h i s  w a u l d ' ~ e s u ~ . ~ - ~ ~ n - ~ - - ; ' t h e  customers p a y i n g  a 
r e t u r n  o n  b o t h  t h e  d i l a p i d a t ~ ~ p l ~ 8 ~ ~ ~ a n ~  any, ;p lant  constructed 
t o  replace i t .  OPC also -'a$fpxei$hak&&ur :paticy is unfair 
because, no t  only do w o . a l l o u ~ t ~ ' ~ ~ ~ ~ ~ m ~ ~ ~  t o  pay a r e t u r n  on 
t h e  difference between t h e  -p?kchaseyprfce .and  net book u l u c ,  
we also allow t h e  acquiring ;utility tCvrtecover t h e  f u l l  book 
v a l u e  of t h e  system Cram, the? customers through depreciation 
expanse  , 

Upon consideration oL the 8bbve;"we do n o t  believe t h a t  i t  
would be appropriate t o  a m e n d . h u r  acquisition adjustment 
policy. Not only m i g h t  OPC's  praposcd-change not benefit the 
customers uf  troubled utflities;r.';I it-'; might actually be 
detrimental, by removing any- incentive f o r  l a r g e r  utility 
companies to acquire distresscd systems. Further, it a p p e a r s  
t h a t  OPC is most concerned with .our not. recognizing a negative 
acquisition adjustment when t h e q ? r i o  %ownec. ~ has allowed the 
p l a n t  t o  become ' dilapidsted2:g It;'A&?thera(ore, not be q u c  
policy, but the ttsnafcrc Ci~Ingir-teq~Irements t h a t  need t o  Se 
amended, In t h e  meantime,-Thowevar, we believe t h a t  these 
m a t t e r s  may be adequately ,addressed a n d .  deve loped  through t h o  

- .:;h*;*T.? .e#d 

" ;'t . P --* - .. .- -.*.rb '. c 2 . .- 
4' p 4 : :  I... 7. : 

. .  -Bf - .  

U S Q  of interrogatories and oth5Z:discovery mthodj5L: - 1. -a 
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ORDERED by t vice Commission t h a t  the 
Of€ice of Pub1 ed . amendment t o  t h i s  
Commission's - acqufs t. - policy is hereby 
disapproved. I t  is f u r  

ORDERED t h a t  -"-:-s proposed agency 
action, but  will pptopciate petition is . 
filed w i t h  the D apbtting by the close '' 
oL business on t k e  of F u r t h e r  -- 
Proceedings of Ju 

ORDERED t h a t ,  .subpequen7. to. .  the."e%piration of the p r o t e s t  
period, this Comnhs~on&u~&&ssue; e i t h e r l  a"noticc of h r t h e r .  , .- 
proceedings, or an o r d a ~ ~ ~ - ~ n d i ~ a L f n g : ~ t h s t  the -provisions of t h i s  4 %  
Order h a v e  become f i n a l -  i v e  and closing t h i s  docket. 

By ORDER O f  :t r v i c e  Commission .:- 

-an- .? t h i s  2 y m t  'day of 

, ;.@yW-." +!$+zj?!*; wa-9 a. -*:a 3- - .?arr:3.y;.. , --. ' 
. . ., *%e? -e-$-. : - .  

t C  

S E A t 
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porting 



E A 

and Rep0 c t i ng 

c 



ORDER NO. 2 3 3 7 6  

Section 1 2 0 . 5 9 ( 4 ) , - .  
administrative hear view of  Commission orders 
t h a t  is available - u  2 0 3 7  of .  1 2 0 . 6 8 ,  Florida 
S t a t u t e s ,  as we11-L e s -  and'. time limits t h a t  

e '  construed to mean a l l  

be granted or result 

t h i s  o r d e r  may f i l a  
provided by R u t s  2 4 - 2  
the form provided by .:Rule ?- 

Administrative Codo. ;This 

close of business on 

by R u l e  2S-22.029(6)  
reflected in a subsequ 

issuance date of t h i s  bsndoncd unless i t  
satis€ies t h e  fotegof :.renewed within the . -  
specified protest peria 

I f  this order, 

judicial review by: 
electric, gas oezmts a -  First D i s t r i c  
Court o f  A p p e a l .  i n  t h  
E i t i n g  a notice of 

Any objection o f . '  -docket  b e f o r e  t h e  . 

described abOV8.P:. 
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The following Commissioners participated in the disposition o f  
this matter: 

THOMAS M. BEARD, Chairman 
B R T Y  EASLEY 

BY THE COMMII@~ION:  

On November 17r 1 9 8 9 ,  t h e  Office of Public Counsel (OPC) filed 
a Petition to I n i t i a t e  Rulemaking Proceedings or Alternatively to 
Issue an Order Initiating Investigation. OPC proposed a specific 
amendment to Rule 25-30.040(3)(0), Florida Administrative Code, 
regarding the treatment of acquisition adjustments in rate b a s e .  

I 
By Order No. 22361, issued January 2 ,  1990, w e  de'nied OPC's 

request to fnitfate rulemaking and i n s t e a d  initiated a!i 
investigation af o w  po l i cy  on acquisition adjustments. A s  p a r t  of 
our  investigation, we requested and received written comments from 
interested persons and h e l d  an informal workshop on March 2 8 ,  1990, 
to discuss the Commission's c u r r e n t  policy and OPC's Droposcd 
changes.  By proposed agency action (PAA) Order No. 23376 i s s u e d  
August 21, 1990, w e  declined to make any changes to our acquisition 
adjustment policy. On September 11, 1990, OPC filed a p r o t e s t  to 
Order No. 23376. Pursuant to Section l2O.S7(2), Florida S t a t u t e s ,  
w e  afforded all parties t h e  opportunity to be heard on this m a t t e r  
at an oral presentation on July  2 9 ,  1991. .This Oidcr contains o u r  
final disposition of this proceeding. 

Our policy on acquisition adjustments since approximately 1983 
has  been that  absent  extraordinary circumstances, the purchase of 
a utility system a t  a premium or discount  shall not affect 'rate 
base.  The purpose of this policy, as s t a t e d  in PAA Order No- 
23376, 32s been to create an incentive for larger utilities to i 

i 
A TRUE COPY \ 

ATTEST /r& * 
Cthef, Bdreau of #ecords 
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acquire small, troubled utilities. We b e l i e v e  t h a t  t h i s  policy has 
done exactly what it wan designed to do. Since its ,mplemcntation, 
many small utilities have in f a c t  been acquired by larger 
utilities, and we have changed rate base in only a few c a s e s .  

oPC charges that  the relationship between rate bqse and  
utility investment is broken upon the s a l 0  of a utility. An 
acquiring utility must therefore establish the e x t e n t  to wnich its 
own investment fs prudent without regard to t h e  seller's r a t e  b a s e  
or investment level. OPC believes that investors in the selling 
utility recover their investment through the s a l e  of tho utility; 
the buyer's investment is represented by the purchase price. BY 
not 81- - v h g  t h e  buyer to i n c r e a s e  rate base to equal t h e  p u r c h a s e  
price through 8 positive acquisition adjustment, OPC c l a i m s ,  t h e  
Commission is not allowing the buyer to earn a return on imprudent 
investment. 

OPC seems to view positive and negative acquisition 
adjustments somewhat differently. For positive acquisition 
adjustments, OPC believes that appropriate s t a n d a r d s  m u s t  be 
established for t h e  buyer to show, and for t h e  Commission to 
e v a l u a t e ,  the prudence of the acquisition at a premium so t h e  s a l e  
of a utility does not increase customer rates without any  n e w  
assets  being devoted to utility service. But fcr  negative 
acquisition adjustments, OPC believes t h a t  the Comnission has no 
alternative except to automatically impose an adjustment. 

OPC asserts  that i f  the negative acquisition adjustment is n o t  
imposed upon the buyer, t h e  Commission is creating a rythical 
investment above the actual commitment of capital by t h e  buyer .  
This error, OPC argues, is f u r t h e r  compounded by t h e  buyer's 
recovering depreciation expense on this mythical investment. 

OPC a l s o  argues t h a t  this Commission does no t  have t h e  
sta tu tory  authority to give the buyer the rate base of the seller. 
Section 367 .081(2 ) (a ) ,  Florida Statutes,  refers to '%he investment 
of the utility." OPC claims t h a t  t h e  seller is not the ' g u t i l i t y "  
referred to in t h i s  definition, the buyer is. Therefore, OPC 
concludes, tha %westment of the utility" must be the prudent 
investment made by the buyer. 

The other partierr to this proceeding, Southern S t a t e s  
Utilities, Inc., Deltona Utilities, Inc., United Florida utilities 
Corporation, and Jacksonville Suburban Utilities Corporation 
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(collectively, the utility companies) make severa l  argulr.ents !.n 
response to OPC. First, they point out t h a t  OPC suggests an 
incons i s t ent  use of purchase price. Where a negative acquisition 
adjustment pertains, the investment of the utility means t h e  
purchase price paid by the buyer, but where a positive acquisition 
adjustment is considered, t h e  investment of the utility means t h e  
net book value, or rate base, of the  seller. The utility companies 
also argue t h a t  i f  the Commission were to adopt OPC's view, t h e  
incentive for larger utilities .to rescue small, distressed 
utilities would be erased, Further, the utility companies assert  
that OPC L position conflicts with prior unchallenged Commission 

conclusion, the  utility companies also argue that our c u r r e n t  
policy comports with our broad a u t h o r i t y t o  interpret and implement 
o u r  statutory authority in a manner which bes t  serves the long term 
interests of t h e  ratepayers.  

decisfona allowing p o s i t h e  acquisition adjustments. I7 

O n  t h e  po in t  of s ta tutory  interpretation, w e  disagree with 
OPC. We do not think t h a t  Section 367 .081(2 )  ( a ) ,  Florida Statutes, 
limits us  from including in rate base only that which an acquiring 
utility has invested in the system, f a . ,  thO purchase price, as 
OPC asserts. This Commission ha8 consistently interpreted the 
"investment of the  utility" as contained in Section 367.081(2)(a), 
Florida Statutes to be the  original cost of t h e  property when first 
dedicated to public service, n o t  only in the context of acquisition 
adjustments, but elsewhere as well. In our current policy on 
zcquisition adjustments, we do not deviate from this 
interpretation, nor do w e  exceed our statutory authority. 
Furthermore, OPC has cited no authority to support its contention 
that w e  have misinterpreted the statute. 

We still believe t h a t  our current policy provides a much 
needed incentive for acquisitions. The buyer earns a r e t u r n  on not 
just the purchase price but t h e  entire rate base o f  the acquired 
utility. The buyer also receives the  benefit of depreciation on 
t h e  full r a t e  base. Without these benefits, large utilities would 
have no incentive to look for and acquira small, troubled systems. 
The customers of the acquired utility are n o t  harmed by this policy 
because,  generally, upon acquisition, rate base has n o t  changed, SO 

rates  have not changed. Indeed, we t h i n k  the customers receive 
benefits whfch amount to a better quality of service at a 
masonable rate. With new ownership, there are benef k i a l  changes: 
t h e  elimination of financial pressure on the u t i l i t y  due to its 
inability to obtain  cap i ta l ,  the ability to attract  capital, 8 I 
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reduction in t h e  high cost  of debt  due to lower risk, the 
elimination of substandard operating conditions, the ability ta 
make necessary improvement%, the ability to comply with the 
Department of Environmental Regulation and the E n P r o n m e n t a  1 
Protection Agency requirements, reduced costs due to economies of 
scale and the ability to buy in bulk,  the introduction of more 
professional and experienced management, and the elimination of a 
general dfsint8r88t in utility operations in the case of developer 
owned systems. 

Some utilities that are actively acquiring troubled utilities 
have found t h a t  our policy has  given them the ability to make some 
purchases - c  a premium because of the balancing effect created by 
p u r c h a s e s  uade at a discount. Thus, our current policy offers 
enough i n c e n t i v e  for utilities to make m u l t i p l e  purchases at a 
discount and still purchase a troubled utility that can o n l y  be 
purchased at a premium. 

A t  t h e  July 2 9 ,  1991, oral presentations, OPC stated that any 
incentive fo r  acquisition should be in the form o f  a h i g h e r  rate of 
r e t u r n .  We do n o t  believe that t h i s  would create the n e c e s s a r y  
incentive. To illustrate, if an acquired system with a net book 
value of $ 1 O O r O O O  was purchased for $80,000 and we raised the 
r e t u r n  on equity by 200 basis points, a utility w i t h  503 equity 
would benefit after taxes by approximately $470.  If the award were 
400 b a s i s  points, the incentive after taxes would be approximately 
$ 9 4 0 .  We do not think that t h i s  is an adequate incentive for  t h e  
acquisition of any troubled system. 

In consideration of t h e  foregoing, w e  conclude this 
investigation of our acquisition adjustment policy without making  
any  change thereto. We note t h a t  our staff has opened a docket, 
Docket No. 911082-WSr wherein rules on acquisition adjustments will 
be addressed. 

I t  is, therefore 

ORDERED by the Florida Public Service Commission that this 
investigation of current Commission policy on acquisition 
adjustments is concluded and t h a t  policy, as described in the body 
of t h i s  Order, is hereby confirmed. I t  is further  

ORDERED that this docket is closed. 
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By ORDER of the Florida Public Service C o m i s s i m ,  this 1 7 t k  
1992 . I day of FEBRUARY 

( S E A L )  

MJF 

I The Florida Public Service Commhsion is required by Sectior, 
120.59(4), Florida Statutes, to notify p a r t i e s  of any 
administrative hearing or judicial review of Commission orders t h a t  
is available under Sections 120.57 or 120.68, F l o r i d a  S t a t u t e s ,  as  
well as t h e  procedures and time limits t h a t  apply.  This notice 
should  not be construed to mean a l l  requests for an administrative 
hearing or judicial review will be granted or result in t h e  relief 
sought  

Any party adversely affected by the  Commfssion's final a c t i o n  
in this matter may request: 1) reconsideration of the decision by 
filing a motion for reconsfderation with the Director, Division of 
Records and Reporting within fifteen (15) days of the issuance of 
this order in the form prescribed by Rule 2 5 - 2 2 . 0 6 0 ,  Florida 
Administrative Code; or 2 )  judicial review by the Florida Supreme 
Court in the case of bn electric, gas or telephone utility or the 
First District Court of Appeal in the case of a water or sever 
utility by filing a notice o f  appeal wi th  the Director, Division of 
Records and Reporting and filing a copy of the notice of apFeal and 
t h e  filing fee with the appropriate court. This filing must be 
completed with in  thirty ( 3 0 )  days after the issuance of this order, 
pursuant t o  Rule 9.110, Florida Rules of Appellate Procedure. The 
notice of appeal must be in the form specified in Rule 9.900 ( a ) ,  
Florida Rules of Appellate Procedure. 


