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CASE BACKGROUND

On November 6, 2000, LighTrade, Inc. (LighTrade) filed a
Petition for Declaratory Statement (Petition) pursuant to Section
120.565, Florida Statutes. The Petition inguires as to whether
LighTrade’s service providing a central interconnection point that
permits the real time provisioning and delivery of bandwidth
between sellers and purchasers of bandwidth capacity is or is not
telecommunications service requiring certification.

As LighTrade
describes the service it plans to offer,

its pooling points

will enable the instantanecus transfer of bandwidth
between multiple entities and will serve as a catalyst
both for the development of a more efficient bandwidth

market and a ubiquitous series of aggregation points for
broadband services.
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Petition, p. 3. Simply put, LighTrade facilitates the provision by
sellers of telecommunications capacity to buyers for precisely
specified periods of time.

LighTrade’s pooling points will incorporate the Lucent Wave
Star Bandwidth Manager, which, together with support equipment,
will typically be co-located 1in so-called *“Telco Hotels”.
LighTrade will not, however, own or operate the inter-city
transport facilities (rings) or buy/sell the inter-city capacity
provided by the carriers.

LighTrade’s petition includes addressing the regulatory status
of three listed scenarios. LighTrade inquires whether:

1) The described use of a LighTrade facility by more than
one certificated telecommunications company would be exempt
pursuant to Section 364.02(12) (a), Florida Statutes, from the
requirement of certification.

2) The described use of a LighTrade facility by more than-
one company excluded from the definition of telecommunications:
company would be exempt pursuant to Section 364.02(12) (b), Florida
Statutes, from the requirement of certification.

3) The described use of a LighTrade facility by more than
one certificated telecommunications company and one or more
companies excluded from the definition of telecommunications
company would be exempt pursuant to Sections 364.02(12) (a) and (b),
Florida Statutes, from the requirement of certification.

While these questions can be responded to relatively easily,
the situation is complicated by the fact that LighTrade has not,
either in its Petition, included materials, or 1in staff’'s
conversations with LighTrade’s representative, ruled out the
possibility that buyers of the bandwidth would also include large
end-users, like universities, which are not 1listed in Section
364.02(12), Florida Statutes. Since those large end-users would
contract with LighTrade to utilize its pooling points to facilitate
the purchase of bandwidth, they would constitute a fourth scenario,
different from the first three, which only include entities listed
in the exemption provisions of Section 364.02(12), Florida
Statutes.
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DISCUSSION OF ISSUES

ISSUE 1: Does LighTrade's Petition for Declaratory Statement meet
the requirements of Section 120.565, Florida Statutes?

RECOMMENDATION: Yes.
STAFF ANALYSIS: LighTrade’'s interest in resolving uncertainties

regarding the need for certification is a proper subject for a
petition pursuant to Section 120.565, Florida Statutes.
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ISSUE 2: Is LighTrade exempt from the requirement for
certification in Section 364.33, Florida Statutes, if it only
provides service to sellers and buyers of telecommunications

capacity which are listed in Section 364.02(12), (a)~(f), Florida
Statutes?
RECOMMENDATION: Yes. LighTrade is exempt 1if its service is

limited to and Dbetween the entities listed in Section
364.02(12), (a)-(f), Florida Statutes.

STAFF ANALYSIS: Pursuant to the definitions in Section 364.02(12),

“Telecommunications company” includes every . . . person

offering two-way telecommunications service to the
public for hire within this state by the use of a
telecommunications facility. The term “telecommunications
company” does not include:

a) An entity which provides a telecommunications facility
exclusively to a certificated telecommunications company;

b) An entity which provides a telecommunications facility
exclusively to a company which is excluded from the
definition of a telecommunications company under this
subsection;

c) A commercial mobile radio service provider;
d) A facsimile transmission service;

e) A private computer data network company not offering
service to the public for hire; or

f) A cable television company providing cable service as
defined in 47 U.S.C. §522.

The first three scenarios listed in the case background, and set
out on p. 3 of LighTrade’s Petition, are permutations involving
LighTrade’s service to and between more than one telecommunications
company, service exempt under Section 364.02(12)(a), LighTrade’s
service to and between more than one company excluded from the
definition of telecommunications company, service exempt under
Section 364.02(12) (b), and the combination of both categories,
service exempt under Sections 364.02(12) (a) and (b). LighTrade is
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therefore exempt if its service is in fact limited to and between
the entities listed in Section 364.02(12),(a)-(f), Florida
Statutes.
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ISSUE 3: Is LighTrade exempt from the requirement for
certification in Section 364.33, Florida Statutes, if it provides
service to large end-users, like universities, not 1listed in
Section 364.02(12), (a)-(f), Florida Statutes?

RECOMMENDATION: No. Certification would be required for LighTrade
to provide service to large end-users not listed in Section
364.02(12), (a)-(f), Florida Statutes.

STAFF ANALYSIS: Pursuant to Section 364.33, Florida Statutes, a
certificate of necessity (i.e., “prior approval”) is a prerequisite
to “providing telecommunications services to the public...” The
scenario of LighTrade’s provision of service to large end-users,
like universities, goes beyond the three scenarios described above
and listed on p. 3 of the Petition. Such service would be provided
to the public for hire and would require LighTrade to be certified.

Staff has hypothesized contractual arrangements involving only
LighTrade and a telecommunications company whereby certification:
might not be required. 1In effect, the buyer would contract only-
with the seller, and the seller would contract with LighTrade.:
However, LighTrade has not petitioned about such an arrangement.
All of the contractual scenarios discussed in LighTrade’s Petition
involive a contract between LighTrade and both sellers and buvers of
bandwidth. 1In that situation, certification would be required if
the buyers (“end-users”) were members of the public, rather than
exempt entities listed in Section 364.02(12), Florida Statutes.
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ISSUE 4: Should this docket be closed?
RECOMMENDATION: Yes, this docket should be closed.

STAFF ANALYSIS: Upon issuance of the order resolving
raised in the Petition, the docket may be closed.

RCEB

the issues



