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APPELLEE/CROSS-APPELLANT BELLSOUTH’S
RESPONSE TO GTC’S SECOND MOTION FOR REHEARING

Appellee/Cross-Appellant, BellSouth Telecommunications, Inc., pursuant to
Florida Rule of Appellate Procedure 9.330(b) and this Court’s order, responds to

Appellant GTC, Inc.’s second motion for rehearing. This Court should deny the motion

for the reasons that follow.

BACKGROUND
This is an appeal from a decision of the Florida Public Service Commission
(“PSC”). GTC, Inc. appealed the PSC’s decision to eliminate a temporary subsidy that
BellSouth Telecommunications, Inc. had been paying GTC for a number of years. The
1ssue on appeal was' whether GTC was entitled to continue to receive the subsidy after

it had selected price regulation under the Florida Telecommunications Act of 1995, a
DOCUMENT Nt MPTR-DATE

ADORNO & ZEDER, P.A. 0 3 9 D ‘ H:\R 29 o
2601 SOUTH BAYSHORE DRIVE * SUME | 600 * MIAMI, FLORIDA 33133 * TELEPHONE (305)858-5555 * TELEFAX 858-4777

- - PO e Tal e b YO
FROC-RECORDT, RIPCRTING



IN THE SUPREME COURT OF FLORIDA
CASE NO. SC94656
GTC, INC,,
Appellant, Cross-Appellee,
VS,
JOE GARCIA, etc., et al.,

Appellees, Cross-Appellants.
/

APPELLEE/CROSS-APPELLANT BELLSOUTH’S
RESPONSE TO GTC’S SECOND MOTION FOR REHEARING

Appellee/Cross-Appellant, BellSouth Telecommunications, Inc., pursuant to
Florida Rule of Appellate Procedure 9.330(b) and this Court’s order, responds to
Appellant GTC, Inc.’s second motion for rehearing. This Court should deny the motion

for the reasons that follow.

BACKGROUND
This is an appeal from a decision of the Florida Public Service Commission
(“PSC”). GTC, Inc. appealed the PSC’s decision to eliminate a temporary subsidy that
BellSouth Telecomrmuﬁcations, Inc. had been paying GTC for a number of years. The
issue on appeal was whether GTC was entitled to continue to receive the subsidy after

it had selected price regulation under the Florida Telecommunications Act of 1995, a

ADORNO & ZEDER, P.A.
260 | SOUTH BAYSHORE DRIVE ® SUITE | 6C0O ® MIAMI, FLORIDA 33133 ® TELEPHONE (305)858-5555 ® TELEFAX 858-4777



IN THE SUPREME COURT OF FLORIDA
CASE NO. SC94656
GTC, INC,,
Appellant, Cross-Appellee,
vs.
JOE GARCIA, etc., et al.,

Appellees, Cross-Appellants.
/

APPELLEE/CROSS-APPELLANT BELLSOUTH’S
RESPONSE TO GTC’S SECOND MOTION FOR REHEARING

Appellee/Cross-Appellant, BellSouth Telecommunications, Inc., pursuant to
Florida Rule of Appellate Procedure 9.330(b) and this Court’s order, responds to
Appellant GTC, Inc.’s second motion for rehearing. This Court should deny the motion

for the reasons that follow.

BACKGROUND

This is an appeal from a decision of the Florida Public Service Commission
(“PSC”). GTC, Inc. appealed the PSC’s decision to eliminate a temporary subsidy that
BellSouth Telecommunications, Inc. had been paying GTC for a number of years. The
issue on appeal was whether GTC was entitled to continue to receive the subsidy after

it had selected price regulation under the Florida Telecommunications Act of 1995, a

ADORNO & ZEDER, P.A,
260 | SOUTH BAYSHORE DRIVE ® SUITE | 600 *® MIAMI, FLORIDA 33t 33 ® TELEPHONE (305)858-5555 * TELEFAX 858-4777



GTC, Inc. v. Gareia, etc., et al. Case No. SC94656

new pro-competitive regulatory system featuring diminished governmental oversight.
On cross-appeal, BellSouth appealed the PSC’s decision to require BellSouth to reduce
its rates by the amount of the eliminated subsidy.

This Court issued its orginal opinion on November 16, 2000, in which it affirmed
the PSC’s elimination of the subsidy to GTC and reversed the requirement that
BellSouth reduce its rates in the same proportion. GTC then filed a motion for
rehearing, arguing several points: (1) that this Court failed to consider certain Public
Service Commission orders that created the bill-and-keep system; (2) that this Court
erred in stating (slip op. at 3) that when bill-and-keep was instituted some LECs were
operating below their authorized rate of return and would suffer a loss under the new
system,; (3) that this Court failed to recognize that the Commission committed to LECs
that they would be kept whole under bill-and-keep, and that the Commission removed
subsidies only upon a showing of excess earnings; and (4) that this Court erred in
concluding that GTC’s election of price-cap regulation indicated that it no longer
needed the subsidy. As BellSouth argued in its response to the motion for rehearing,
GTC made most of these argument in its briefs, and in its original opinion, this Court
fully considered GTC’s arguments and flatly rejected them.

On February 22, 2001 this Court issued a revised opinion. That opinion was

identical to the original, except that it eliminated the following underlined words in two
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sections of the opinion: (1) in a clause of the “Background” section, stating that the
PSC “. . . recognized that immediate implementation of the new policy could not be
achieved because some of the LECS were operating below their authorized rate of
return and would suffer a loss under the new system” (slip op. at 3); and (2) on page
17, stating that “the LECs’ earnings circumstances had changed to the effect that they
no longer relied on the subsidy in order to remain competitive.” The Court made no
other changes to the opinion, and it remains dated November 16, 2000. In conjunction
with the revised opinion, this Court denied GTC’s motion for rehearing.

GTC then promptly filed a second motion for rehearing. This second motion
does not address any new aspects of the revised opinion. Indeed, it could not do so
because the revised opinion does not contain any new aspects; it only deletes two
phrases. Instead, the second motion makes many of the same arguments contained in
the first motion. BellSouth has filed a motion to strike this second motion because it
is unauthorized, see Fla. R. App. P. 9.330(b) (limiting each party to one motion for
rehearing) and because the second motion only addresses the portions of the revised
opinion that remained unchanged, and not the minor word deletions in the revised
opinion. This Court has yet to rule on the motion to strike, but in the meantime has

ordered BellSouth to respond to the second motion for rehearing.
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ARGUMENT

As BellSouth noted in reply to the original motion for rehearing, a rehearing is
appropriate only if the Court has “overlooked or misapprehended” points of law or fact
matenial to its decision. See Fla. R. App. P. 9.330(a). GTC second motion, like the
first, states no point of law or fact that this Court has overlooked or misapprehended.
Rather, it reargues points thoroughly addressed in the parties’ briefs, which this Court
has now twice considered and twice rejected.

The second motion (at 1-2) takes issue with statements on page 17-18 of the
Court’s revised opmion. The second motion quotes the very same passage quoted in
the first motion (compare first motion at 5 with second motion at 1-2). Although GTC
calls the quoted passage “amended text in the Revised Opinion,” apparently to imply
that this Court said something new that could justify another motion for rehearing, the
only differences between the two quotes are: (1) GTC quotes more of the passage in
the second motion; and (2) the revised opinion eliminated a phrase, as noted above.
The second motion therefore raises nothing new.

GTC’s second motion argues (at 2-3), as did the first (motion at 6), that this
Court erred in concluding that GTC’s election of price-cap regulation indicated that it
no longer needed the subsidy. GTC made this identical argument in its briefs. In its

amended initial brief (at 15), GTC argued that the Commission “made no finding that
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GTC was overearning.” GTC asserted that the only criterion the PSC may use to
eliminate the subsidy is whether GTC is overearning -- i.e., no longer merely revenue
neutral -- but that the 1995 Act prohibits the PSC from considering earnings because
GTC elected price-cap regulation. As BellSouth noted before -- in its briefs and in its
opposition to GTC’s first motion for rehearing -- GTC’s argument leads to an absurd
result. GTC argues that the PSC could never consider whether GTC was overeaming
because overearnings are no longer relevant under price-cap regulation. Thus, GTC
argues that because overearnings is the only basis for eliminating the subsidy, the
temporary subsidy can never be eliminated, and thus becomes permanent. Under this
erroneous argument, GTC would be the only LEC in Florida to receive a $1.2 million
annual subsidy forever. As BellSouth has argued and this Court has held, the PSC
never intended this result when it instituted the subsidy, and the Legislature never
mtended this result when it allowed LECs to elect price regulation.

This Court fully considered GTC’s argument, and flatly rejected it: “GTC
maintains, therefore, that by incorrectly applying language from thé new act (i.e.,
concluding that GTC’s price-cap ¢lection constituted a “changed circumstance™) to
justify the elimination of the revenues derived from the subsidy, the Commission
blurred the distinction between the two schemes. We disagree™ (slip op. at 15,

emphasis added). This Court recognized that the PSC used earnings criteria to
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eliminate the subsidy in the past (slip op. at 16), but also recognized that the PSC never
said that earnings would be the sole criterion for eliminating the subsidy (slip op. at
17). The Court found that the record supported the Appellees’ position that GTC’s
election of price regulation equated to a substantial change in circumstances, and that
GTC elected to seek the benefits of a competitive market (slip op. at 17).

GTC also complains (motion at 3-4), as it did before (first motion at 4-5) that this
Court failed to recognize that the PSC removed subsidies only upon a showing of
excess eamings. GTC’s argument that excess earnings was the only criterion by which
the PSC could remove the subsidy was fully briefed. In its opinion, this Court
recognized that the PSC intended the LECs to be kept whole, but also that the PSC
intended the subsidy to be temporary (slip op. at 13).

As BellSouth argued in its answer brief (at 12), in creating the temporary
subsidies, the PSC noted that “a temporary subsidy pool is required and is in the public
interest” (R. 1:21; T. 14) (emphasis added). The temporary subsidies were designed
to last only until the PSC could address each company’s particular circumstances
through a rate case or other proceeding (A. 4, 6; T. 21-22). The PSC also indicated it
would remove an LEC from the subsidy pool when the LEC appeared not to require
one (A. 4). At the time of BellSouth’s petition in this case, five of the six temporary

subsidies had been eliminated.
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While, as the PSC acknowledged (slip op. at 16), the temporary subsidies of the
other LECs were eliminated because they were overearning, the evidence showed that
earnings are not the only basis for eliminating a subsidy (T. 125). The basic criterion
is a change in circumstances (A. 6). In the other subsidy cases, the LECs’ overearnings
constituted that change. The PSC has never stated or implied, however, that
overearnings were the only change in circumstances that would justify eliminating a
temporary subsidy. In this case, the PSC decided that GTC’s election of price-cap
regulation constituted a sufficient change in circumstances to justify eliminating GTC’s
subsidy (A. 12-13). This Court held that substantial competent evidence showed that
GTC’s election of price regulation constituted a sufficient change in circumstances to

justify elimination of the subsidy (slip op. at 16-17).

CONCLUSION

Originally, six LECs received a temporary subsidy. GTC’s was the last one
remaining. The PSC eliminated the subsidy because GTC elected price-cap regulation,
thus stating its desire to join the free market. A continued annual subsidy of $1.2
million is inconsistent with that desire. Therefore, as this Court found, the PSC was
well within its discretion in eliminating the subsidy. If, as GTC claims, its elimination
results in losses to GTC, that may constitute a substantial change in circumstances

justifying a rate increase under section 364.051(5), Florida Statutes.
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For the reasons stated above, in response to GTC’s first motion for rehearing,
and in BellSouth’s answer brief, the motion for rehearing should be denied.
Respectfully submitted,

ADORNO & ZEDER, P.A.
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—Faoul G. Cantér
Fla. Bar No 356
2601 South hore Drive
Suite 1600
Miami, Florida 33133
Tel. (305) 858-5555
Fax. (305) 858-4777

Attorneys for BellSouth
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