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In Re: Application for certificates

to operate water & wastewater

utility in Duval and St. Johns
Counties by Intercoastal Utilities, Inc.

Docket No. 992040-WS
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INTERCOASTAL’S RESPONSE IN OPPOSITION TO NOCATEE’S
MOTION FOR LEAVE TO FILE ADDITIONAL DIRECT TESTIMONY

INTERCOASTAL UTILITIES, INC. (“Intercoastal’), by and through undersigned counsel,

hereby files this Response in Opposition to Nocatee’s Motion for Leave to File Additional Direct

Testimony and in support thereof would state and allege as follows:

1. On March 22, 2001, NUC filed a substantial and complex amendment to the prior

testimony of Ms. Debbie Swain. NUC's application has been pending for well over a year, and
Ms. Swain first filed prefiled testimony in this case in February, 2000. Depositions in this case are
imminent (Ms. Swain’s deposition is next Wednesday), and there is no further opportunity

contemplated by the Procedure Order for any party to file any further testimony between now and
APP

cAr —the time of trial. In point of fact, this matter was (until recently) scheduled to have gone to trial next
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;‘20 ;:jm*";attempting to understand the complex and varied changes introduced to her prior testimony by

51(3 mmMs Swain’s “Additional Direct Testimony”. Additionally, Intercoastal’s prior testimony and
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exhibits, and in fact Intercoastal’s trial strategy in this case, was at least in part directly responsive
to the conclusions of Ms. Swain. To allow NUC to wait until all the testimony is filed and then
miraculously discover rates which put it in a more favorable position in relation to Intercoastal is
unfair, prejudicial to Intercoastal, and should not be tolerated or otherwise allowed by this
Commission.

3. NUC’s argument that the filing of this Additional Direct Testimony will not prejudice
any other party because the deposition of Ms. Swain is yet to be determined is patently incorrect.
Intercoastal’s expert has already filed responsive testimony to the prior testimony of Ms. Swain , and
the evidence in the case, at least as it is represented by the filing of all the parties’ prefiled direct
testimony, is closed. All of Intercoastal’s activities assumed that Ms. Swain’s prior testimony was,
in fact, the testimony she would offer at hearing and not that some new (miraculously favorable to
NUC) testimony would be introduced at the eleventh hour.

WHEREFORE, and in consideration of the above, Intercoastal respectfully requests the
Commission deny Nocatee’s Motion for Leave to File Additional Direct Testimony. Ataminimum,
Intercoastal should be given an opportunity to respond to the testimony if it is allowed. However,
such response cannot remove the prejudice Intercoastal will suffer if Nocatee’s Motion is granted.

DATED this 29™ day of March, 2001.

ROse, Sundstrom & Bentley, LLP
" 2548 Blairstone Pines Drive

Tallahassee, FL 32301

(850) 877-6555

ROSE, SUNDSTROM & BENTLEY, LLP
2548 BLAIRSTONE PINES DRIVE, TALLARASSEE, FLORIDA 32301



CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and accurate copy of the foregoing has been furnished by
Hand Delivery(*) or by U.S. Mail to the following this 29" day of March, 2001.

Samantha Cibula, Esq. (*)

Division of Legal Services

Florida Public Service Commission
2540 Shumard Oak Boulevard
Tallahassee, FL 32399-0850

J. Stephen Menton, Esq.
Kenneth Hoffman, Esq.

Rutledge, Ecenia, Purnell & Hoffman, P.A.

P. O. Box 551
Tallahassee, FL 32302

Michael J. Korn, Esq.

Korn & Zehmer

6620 Southpoint Drive South, Suite 200
Jacksonville, FL 32216
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Richard D. Melson, Esg.

Hopping, Green, Sams & Smith, P.A.
P.O. Box 6526

123 South Calhoun Street
Tallahassee, FL 32301

Suzanne Brownless, Esq.
1311-B Paul Russell Road
Suite 201

Tallahassee, FL 32301
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6hnT. Whartor\l,/ Esq.
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