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June 21, 2001 

Susan S. Masterton Law/lExternal Affairs 
Attorney Post Office Box 2214 

1313 Blair Stone Road 
Tallahassee, FL 32316-2214 
Mailstop FLTLHOO 107 
Voice 850 599 1560 
Fax 850 878 0777 
susan.m~t~rton~mail.sprint.corn 

Ms. Blanca S. Bay6, Director 
Division of Records and Reporting 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, Florida 32399-0850 

Re: Docket No. 000075-TP (Phase I) Sprint’s Supplemental Brief 

Dear Ms. Bayo: 

Enclosed for filing i s  the original and fifteen (1 5) copies of Sprint ‘ s  
Supplemental Brief in Docket No. 000075-TP (Phase I). Copies of the 
Brief have been served pursuant to the attached Certificate of Service. 

Please acknowledge receipt and filing of the above by stamping the 
duplicate copy of  this letter and returning the same to this writer. 

S i nce re ly , 

Susan S. Masterton 

SSM/th 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Investigation into DOCKET NO. 000075-TP 
Appropriate Methods to (Phase I> 
Exchange of Traffic Subject to 

Telecommunications Act of 1996 

Compensate Carriers For ) 

Section 251 of the 1 
) Filed: June 2 1,200 1 

SPRINT'S SUPPLEMENTAL BRIEF 

Pursuant to the Order Requiring Additional Briefing (Order No. PSC-0 1 - 1036-PCO-TP) 

and the Order Granting Motion for Extension of Time to Fife Supplemental Brief and Modifying 

Order Requiring Additional Briefing (Phase I) (Order No. 01 - 1094-PCO-TP), Sprint-Florida, 

Incorporated and Sprint Communications Company Limited Partnership ("Sprint") submit the 

following Supplemental Brief 

INTRODUCTION 

On January 21, 2000, this docket was established to investigate the appropriate methods 

to compensate carriers for exchange of traffic subject to Section 251 of the Telecommunications 

Act of 1996 (the Act). A hearing regarding the issues delineated for Phase I (specifically relating 

to compensation for ISP-bound traffic) was held on March 7-8, 2001. As required by the 

applicable procedural orders, post-hearing briefs were filed on April 18,2001. Subsequently, the 

Federal Communications Commission (FCC) released its decision on matters relating to 

intercarrier compensation for telecommunications traffic to Internet service providers (ISPs). 



Implementation of the Local Competition Provisions in the Telecommunications Act of I996; 

Intercarrier Compensation for ISP-Bound Trafic, CC docket Nos. 96-98 and 99-68, Order on 

Remand and Report and Order, FCC 01-131 (released April 27, 2001) (“Order on Remand”). 

The FCC decision was in response to a remand by the D.C. Circuit Court of Appeals of the 

FCC’s earlier Declaratory Ruling’ relating to the jurisdiction of and the appropriate 

compensation mechanism for ISP-bound traffic.2 The Order on Remand was published in the 

Federal Register on May 15, 2001, and took effect on June 14,2001. 

In Order No. PSC-01- 1036-PCO-TP, this Commission, through the Prehearing Officer, has 

requested the Parties to file supplemental briefs “addressing the impact of the FCC’s April 19, 

2001, decision on Phase I issues in this docket.” Although several issues are identified to be 

addressed in Phase I of this docket, the overarching issue is Issue 1, a legal issue addressing the 

Commission’s jurisdiction to adopt a generic mechanism for compensation for ISP-bound traffic. 

SUMMARY OF THE ORDER 

In response to the D.C. Circuit Court’s remand of the Declaratory Ruling, in the Order on 

Remand the FCC reaffirms and hrther explains the rationale behind its initial finding that ISP- 

bound traffic is properly classified as interstate, and therefore falls exclusively under the FCC’s 

jurisdiction. The FCC explains that the service provided by LECs to deliver traffic to an ISP 

constitutes “information access’’ under 25 1 (9) of the Telecommunications Act, is not “telephone 

exchange service”, and, therefore, is not governed by section 251 (b) (5) of the Act. Order on 

Implementation of the Local Competition Provisions irt the Telecommunications Act of 1996; Intercarrier 
Compensation for ISP-Bound Traflc, Declaratory Ruling in CC Docket No. 96-98 and Notice of Proposed 
Rulemaking in CC Docket No. 99-68 (released February 26, 1999). 
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Remand at 723. In addition, the FCC reaffirms its “end-to-end” jurisdictional analysis of ISP- 

bound calls and finds such traffic to be jurisdictionally interstate. Order on Remand at 752. The 

FCC then reiterates its earlier finding that the FCC exercises jurisdiction over ISP-bound traffic 

pursuant to its jurisdiction over interstate communications services set forth in 47 U.S.C. 5 201. 

Order on Remand at 765. 

In the Order on Remand, the FCC exercises its section 201 jurisdiction over “information 

access traffic” by setting rate caps for such traffic and establishing a scheme for implementing 

the rate caps in the context of the current environment. The Order on Remand establishes an 

intercarrier compensation rate for ISP-bound traffic, effective on the effective date of the Order, 

that gradually declines over the next three years. Order on Remand at 778. This rate applies until 

the end of the three-year period or upon further Commission action, whichever is later. Id. In 

addition to the rate cap, the FCC imposes a cap on the number of minutes of ISP-bound traffic 

subject to compensation. Id. If ISP-bound traffic cannot be measured, then a presumption that 

traffic is ISP-bound arises if the balance of traffic flowing between an ILEC and a CLEC 

exceeds a 3:l ratio. Order on Remand at 779. In addition, compensation for ISP-bound traffic is 

not available for CLECs who are new market entrants, that is, who were not exchanging traffic 

pursuant to an interconnection agreement prior to the adoption of the Order on Remand. Order 

on Remand at 781. While the rate applies specifically to ISP-bound traffic, an ILEC may only 

take advantage of the lower rate if it agrees to offer to exchange all traffic subject to $251 (b) (5) 

at the same rate. Order on Remand at 789. 

~ ~ 

BeZZ Atlantic v. FCC, 206 F.3d 1 (D.C. Circuit 2000) 
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The FCC designates the compensation mechanism established in the Order on Remand as 

an interim mechanism, to apply during the pendency of a separate proceeding to examine 

intercarrier compensation mechanisms for all types of traffic.3 Order on Remand at 777. The 

interim compensation regime is to apply as carriers re-negotiate expired or expiring 

interconnection agreements and does not alter existing contractual arrangements, except to the 

extent that the parties are entitled to invoke change-of-law provisions. Order on Remand at 182. 

The FCC makes clear that the rate is a cap, and that any compensation scheme that results in 

lower rates, including a bill and keeps mechanism, previously imposed by a state commission 

remains in effect. Order on Remand at 780. In addition, the Order does not preempt any state 

commission decisions regarding compensation for ISP-bound traffic for the period prior to the 

effective date of the interim regime. Order on Remand at 782, 

DISCUSSION OF EFFECT ON PHASE I 

The Order specifically affects the positions taken by the Parties on Issue 1: (a) Does the 

Commission have the jurisdiction to adopt an inter-carrier compensation mechanism for delivery 

of ISP-bound traffic? (b) If so, does the Commission have the jurisdiction to adopt such an inter- 

carrier compensation mechanism through a generic proceeding? 

Originally, Sprint took the position that the Commission had jurisdiction to establish a 

compensation mechanism for ISP-bound traffic pursuant to the Declaratory Ruling. Sprint’s 

Posthearing Statement and Brief, at pages 2-5. Sprint advocated that the Commission should 

Developing a UniJied Intercarrier Compensation Regime, CC Docket No. 01-92, Notice of Proposed Rulemaking, 
FCC 01-132 (released April 27,2001). 
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exercise its jurisdiction as an interim measure until and unless the FCC took action that 

superseded the Commission’s decision. Sprint’s Posthearing Statement at page 4. The FCC’s 

decision in the Order on Remand constitutes such superseding action and, unless ultimately 

overturned by the courts or modified by the FCC, nullifies the Commission’s authority to 

implement a compensation mechanism for ISP-bound t r a f f i~ .~  Sprint’s interpretation of the 

Order on Remand therefore alters Sprint’s position on Issue 1, in that Sprint believes the Order 

precludes the Commission from adopting a mechanism for intercarrier compensation for ISP- 

bound traffic. 

The Order on Remand clearly establishes that ISP-bound traffic is interstate infomation 

access traffic subject to FCC regulation under 47 U.S.C. $201. The FCC’s recognition of ISP- 

bound traffic as 5201 access traffic preempts this Commission’s jurisdiction to establish a 

compensation mechanism for such traffic, effectively mooting the Commission’s need to take 

action on any of the issues in Phase I of this proceeding pending fbrther action by the courts or 

by the FCC. 

Although the FCC grandfathered prior state action that sets a lower cap and recognized 

the continuing validity of state decisions for traffic exchanged prior to the issuance of the Order 

on Remand, the FCC expressly ruled that state commissions have no continuing jurisdiction over 

ISP-bound (information access) traffic. Order on Remand at 782. While the FCC decision may 

raise some issues that will ultimately require resolution by the Commission in the context of 

In 748 of the Order on Remand, the FCC reiterates the preservation of its authority to regulate interstate traffic set 
forth in 47 U.S.C. §251(i). The U.S. Supreme Court has recognized the FCC’s preeminent authority to interpret the 
provisions of the Act in AT&Tv. FCC, 525 US. 366 (1999). 
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individual arbitrations, Sprint does not believe that this generic docket is an appropriate forum 

for consideration of such issues. 5 

Although Sprint believes that the Order is clear regarding the FCC preemption of state 

jurisdiction, several requests for reconsideration, appeals, and requests for stays have been filed 

with the FCC or the federal c o ~ r t s . ~  Because the actions on these requests could affect the 

FCC’s decision in ways that might alter Sprint’s position regarding the Commission’s 

jurisdiction, Sprint does not believe that at this time the Commission should issue a decision that 

it has no jurisdiction and close Phase I of the docket. Instead, Sprint urges the Commission to 

defer its issuance of a decision, pending the outcome of the various federal legal and regulatory 

proceedings. If a binding decision is subsequently rendered by either the FCC or the federa1 

courts that engenders a need for Commission action, the Commission should then resume its 

proceedings under Phase T of this docket, as appropriate. 

CONCLUSION 

Sprint believes that the Order on Remand supersedes the Commission’s jurisdiction to 

adopt a mechanism for reciprocal or other intercarrier compensation for ISP-bound traffic. 

For example, the Order on Remand provides for state commissions to address carrier specific issues relating to 
rebutting the presumption that traffic above or below the 3:l ratio established by the order is or is not ISP-bound 
traffic. Order on Remand at 7/79. 

See, e.g., Petition of Core Communications Inc. for Stay Pending Judicial Review, Implementation of the Local 
Competition Provisions in the Telecommunications Act of 1996; Intercarrier Compensation for ISP-Bound Traflc, 
CC docket Nos. 96-98 and 99-68, Order on Remand and Report and Order, FCC 01-131, filed June 1, 2001; 
Emergency Petition of Core Communications, Inc. for Stay Pending Judicial Review, Core Communications Inc. v. 
FCC, Case No. 01-1256, US. Court of Appeals for the D.C. Circuit, filed June 7,2001; Petition for Review, Sprint 
Corporation v. FCC, U.S. Court of Appeals for the D.C. Circuit. Filed May 24, 2001; Independent Alliance on 
Intercarrier Compensation Petition for Reconsideration and/or Clarification, Implementation of the LocaE 
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Therefore, Sprint urges the Commission to defer rendering any decision in Phase I of this docket, 

unless and until further action by the FCC or the federal courts changes the effect of the FCC’s 

Order, necessitating further action by the Commission. 

DATED this 21 st day of June 2001. 

SUSAN S. MASTERTON 
P.O. Box 2214 
Tallahassee, FL 323 16-2214 
(850) 599-1560 

ATTORNEY FOR SPRINT 

Competition Provisions in the Telecommunications Act of 1996; Intercarrier Compensation fur ISP-Bound Trufic, 
CC Docket Nos. 96-98 and 99-68, filed June 14,2001. 
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