
One Energy Place 
Pensacola, Florida 32520 

Tel850.444.6111 

ASOUTHEUN COMPANY 

June 22,2001 

Ms. Blanca S. Bayo, Director 
Division of Records and Reporting 
Florida Public Setvice Commission 
2540 Shumard Oak Boulevard 
Tallahassee FL 32399-0870 

Dear Ms. Bayo: 

RE: Docket No. 010827-El 

Enclosed are an original and fifteen copies of Gulf Power Company's Request 
for Confidential Classification in the above docket. 

Sincerely, 

Susan D. Ritenour 
Assistant Secretary and Assistant Treasurer 

Iw 

Enclosures 

cc: Beggs and Lane 
Jeffrey A. Stone, Esquire 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

IN RE: Gulf Power Company’s petition for 
approval of purchased power arrangement 1 Docket No.: 010827-EI 
regarding Smith Unit 3 for cost recovery 1 Date Filed: June 22,2001 

) 

through recovery clauses dealing with 
purchased capacity and purchased energy. 

) 
) 
) 

REOUEST FOR CONFIDENTIAL CLASSIFICATION 

GULF POWER COMPANY [“Gulf Power”, “Gulf ’, or the “Company”], by and through 
-._ 

its undersigned attorney and pursuant to Rule 25-22.006, Florida Administrative Code, hereby 

files a request that the Florida Public Service Commission enter an order protecting from public 

disclosure certain portions of the proposed purchased power arrangement between Gulf Power 

Company (“Gulf ’) and Southern Power Company (“Southern Power”) (collectively the 

“Companies”) regarding Smith Unit 3, hereafter the PPA. As grounds for this request, Gulf 

Power Company states: 

Notices and communications with respect to this Request should be addressed to: 

Jeffrey A. Stone, Esquire 
Russell A. Badders, Esquire 
Beggs & Lane 
P. 0. Box 12950 
Pensacola, FL 32576-2950 

Susan D. Ritenour 
Assistant Secretary and Assistant Treasurer 
Gulf Power Company 
One Energy Place 
Pensacola, FL 32520-0780 

1. On June 8,2001, the Companies filed a Notice of Intent to Request Confidential 

Classification with regard to certain portions of the submitted PPA. The Companies assert that 

certain information contained in the PPA is entitled to designation as confidential pursuant to 

Sections 366.093(3)(a), (d) and (e), Florida Statutes. 

1 



2. The PPA contains proprietary and commercially sensitive information regarding 

Southern Power which if disclosed to the general public would cause irreparable harm to the 

Companies. The Companies assert that this information is entitled to designation as confidential 

pursuant to Section 366.093(3)(a) and (e), Florida Statutes. During the past 5 years, the 

wholesale electricity markets in the United States have become increasingly competitive. The 

nature of the competitive wholesale market in which Southern Power operates requires that the 

confidentiality of the specific terms and conditions of the PPA be assured in order to safeguard 

Southem Power fiom the competitive diadvantages that could result from its public disclosure. 

Long-term power contracts typically contain combinations of a great number of significant price 

and non-price terms which render each contract unique. bowing  the details of one’s 

competitors’ prices and terms and conditions of service confers a distinct advantage on 

competing suppliers and a corresponding disadvantage to purchasers. Once competitors learn the 

pricing details and terms and conditions of service offered by their successful counterpart, a 

market target price and terms are established for wholesale power service in that market. 

Revelation of such information removes the incentive for competitors to aggressively cut costs, 

reduce margins and offer better terms and conditions. This competitive intelligence allows future 

offers to include prices only slightly lower than the public target price and similar non-price 

terms. Just as important is the fact that public disclosure of this infomation would give 

competitors insight into Southern Power’s strategy for managing risk, setting prices and meeting 

obligations of the agreement. In this instance, public disclosure of the specific terms and 

conditions of the PPA would give competitors access to details about Southern Power’s costs and 

operations that are not otherwise available in the competitive market. This would result in 

2 



Southem Power being severely disadvantaged in any bid process in which they participate since 

other potential bidders would have vital information about Southern Power that they could use to 

undercut any bid submitted by Southern Power. Southern Power does not have access to my 

similar information about its competitors. This virtually eliminates Southern Power from being 

truly competitive in the very market in which it operates its business. On a broader view, the 

harm to competition in the wholesale electricity market in general is substantial. The competitive 

process is built on many principles, one of which is the control and flow of vital information. 

Competition requires bidders to bid whagthey perceive is their best offer under the prevailing 

market constraints based on the best information available to them at that time. Public disclosure 

of the information filed pursuant to this Request would cause the competitive market to become 

distorted by an asymmetrical flow of information among the pool of potential bidders. Southern 

Power’s competition would be given far greater information than they are otherwise entitled in 

the market. Over time, Southern Power could become ineffective as a competitor and 

competition is then lessened by their inability to participate in the wholesale electricity market in 

a meaningful manner. In addition, other wholesale electricity suppliers may become hesitant or 

even decide to forgo participation in the Florida wholesale electricity market for fear that their 

proprietary and confidential business information and other trade secrets will be made public. 

Thus, the Companies assert that this information is entitled to designation as confidential 

pursuant to Section 366.093(3)(a) and (e), Florida Statutes. 

3. The information provide in the PPA is hrther entitled to confidential classification 

as information concerning contractual data, the disclosure of which would impair the efforts of 

the public utility or its affiliates to contract for goods or services on favorable terms. Section 
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366.093(3)(d), Floriba Statutes, provides that such information is proprietary confidential 

business information to be afforded protection from public disclosure. For the reasons stated in 

paragraph 2 above, the public disclosure of the specific contractual terms and conditions of the 

PPA would result in irreparable harm to Southern Power. Gulf would suffer similar ham, but 

from the perspective of a purchaser in the wholesale energy market. Southern Power will not 

enter into the PPA with Gulf if the terms and conditions of said PPA are publically disclosed. 

Other entities with whom Gulf may desire to enter into a purchased power agreement in the 

future may have the same concerns and take the same position. Gulf would then be in a very 

difficult market position and may be unable to acquire purchased power at a competitive price. 

Gulf is committed to providing the Commission the information necessary for it 4. 

to rule on Gulf Power Company's petition for approval of purchased power arrangement 

regarding Smith Unit 3 for cost recovery through recovery clauses dealing with purchased 

capacity and purchased energy, In addition, Gulf is working with other parties in this docket to 

provide them access to the information through non-disclosure agreements. However, Southern 

Power is not willing to move forward with the PPA if the Commission intends to deny 

confidential treatment to the specific terms and conditions of the proposed purchased power 

arrangement. In the event that this formal request for confidential classification is not granted by 

the Commission, Gulf requests that the document(s) be returned to it. 

5. The information filed pursuant to Request is intended to be, and is treated as, 

confidential by the Companies and has not been otherwise publicly disclosed. 
I 

6. Submitted as Exhibit "A" is a copy of the PPA, on which is highlighted the 

infomation for which confidential classification'is requested. Exhibit "A" should be treated as 
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confidential pending a ruling on this request. Attached as Exhibit "B" are two (2) edited copies 

of the PPA, which may be made available for public review and inspection. Attached as Exhibit 

"C" to this request is a line-by-line/field-by-field justification for the request for confidential 

classification. 
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WHEREFORE, Gulf Power Company respectfully requests that the Commission 

enter an order protecting the information highlighted on Exhibit "A" from public disclosure as 

proprietary confidential business information. 

!d- Respectfully submitted this% day of June 200 1, 

r u k  7- Q,&- 
JEFFREY A. STONE 
Florida Bar No. 325953 
RUSSELL A. BADDERS 
Florida Bar No. 007455 
Beggs & Lane 
P. 0. Box 12950 
(700 BIount Building) 
Pensacola, FL 32576-2950 

Attorneys for Gulf Power Company 
(850) 432-245 1 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMtSSlON 

Docket No.: 01 0827-El 
In re: Gulf Power Company’s petition for 

regarding Smith Unit 3 for cost recovery 
through recovery clauses dealing with 

1 
) 
1 
1 
) 

approval of purchased power arrangement 

purchased capacity and purchased energy 

Certificate of Service 

I HEREBY CERTIFY that a copy of the foregoing has been furnished 
this &hdday of June 2001 by U.S. Mail or hand delivery to the following: 

4.. 

Robert Elias, Esquire 
Staff Co u nse I 
FL Public Service Commission 400 N. Tampa St., Suite 2450 
2540 Shumard Oak Boulevard 
Tallahassee FL 32399-0863 

John W. McWhirter, Esquire 
McWhirter Reeves, P.A. 

Tampa FL 33602 

Jack Shreve, Esquire 
Office of Public Counsel 
c/o The Florida Legislature 
1 1 1 W. Madison St., Room 81 2 
Tallahassee F t  32399-1 400 

Joseph A. McGlothlin, Esquire 
McWhirter Reeves, P.A. 
117 S. Gadsden Street 
Tallahassee FL 32301 

Ronald C. LaFace, Esquire 
Greenberg Traurig, P.A. 
P. 0. Drawer 1838 
Tallahassee FL 32302 

&W 
JEFFREY A. STONE 
Florida Bar No. 325953 
RUSSELL A. BADDERS 
Florida Bar No. 0007455 
Beggs & Lane 
P. 0. Box 12950 
Pensacola FL 32576 

Attorneys for Gulf Power Company 
850 432-2451 
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POW-ER PURCHASE AGREEMENT 
BETWEEN 

GULF POWER COMPANY 
AND 

SOUTLIERN POWER COMPANY 

THIS POWER PURCHASE AGREEMENT (“Agreement”), dated as of June 8,2001, 

is made by and between Gulf Power Company (“Buyer”), a corporation organized and existing 

under the laws of the State of Maine with its principal address at 500 Bayfront Parkway, 
I- ~ 

Pensacola, Florida 32520 and Southem Power Company (“Seller”), a corporation organized and 

existing under the laws of the State of Delaware with its principa1 address at 270 Peachtree 

Street, N.E., Atlanta, Georgia 30303 (individudly a ‘‘Patty” or collectively the “Parties”). 

WHERIEAS, Buyer is engaged in the generation, transmission, distribution and sale of 

electricity for heat, light and power to the public in the State of Florida; 

WHEREAS, Seller is authorized to, among other things, own and operate electric 

generating facilities and sell electric capacity and associated energy from such facilities; and 

WHEREAS, Buyer has agreed to purchase from Seller and Seller has agreed to sell to 

Buyer electric capacity and associated energy all in accordance with the provisions of this 

Agreement. 



EXECUTION COPY 
PROPRIETARY AND CONFIDE, IAL 

NOW, THEREFORE, in-consideration of the mutual promises contained herein and 

other good and valuable consideration, the receipt and sufficiency of which are hereby 

acknowledged, Buyer and Seller each intending to be legally bound, hereby agree as follows: 

ARTICLE 1 

DEFINITIONS 

1. I Certain Definitions. The following capitahzed terms and phrases, in addition to those 

defined above, as and when used in this Agreement shal1 have the respective meanings set forth 

below: *. - 
. .  

1.1. I "Affiliate" - of a specified entity means any other entity directly or 

indirectly controlling or controlled by or under direct or indirect common control of or with such 

specified entity. For purposes of this definition, "control" of an entity means the power to direct 

the management and policies of such entity, directly or indirectly, whether through the ownership 

of voting securities, by contract or otherwise. The terms "controIling" and l'controlled'' have 

meanings correlative to the foregoing. 

1.1.2 "Annual Period" - means any one of a succession of twelve (1 2) month 

periods, the first of which shall begin on June 1,2002, and end on May 3 1,2003. 

1.1.3 "Business Day" - means any calendar day excluding Saturdays, Sundays and 

NERC-defined holidays. 

1.1.4 "CC Block" - means the natural gas-fired combined cycle generating unit 

having an initial nominal capability of producing approximately 575 M W  to be constructed at the 

Facility. The CC Block will be comprised of two combustion turbines with two heat recovery 
4 4  
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steam generators, a a “ o n  steam turbine generator, and associated equipment, systems, and 
. _  

structures as necessary for operation. 

I .  1 S “Capacity Availability Performance Adjustment” or “CAPA” - means the 

adjustment to the capacity pursuant to Section 5.2 and the calculation set forth in Section D of 

Appendix A. 

1.1.6 “Change of Law” - shall have the meaning as set forth in Section 14.2. 

_. - 
1.1.7 “Commercial Operation Date” - means the date on which the CC Block 

achieves commercial operation, which shall be deemed to have occurred when (i) start-up and 

testing of the CC Block has been completed; (ii) the CC Block is capable of producing energy 

and delivering energy to the Transmission System through the Interconnection Point on a reliable 

basis and (iii) ownership of the Facility has been transferred from Buyer to Seller. 

1.1.8 “Confidential Information” - means business or technical information 

rightfully in the possession of either Party, which information derives actual or potential 

cmn.”mrcial value fiom not being generally known or readily ascertainable through independent 

development or reverse engineering by persons who can obtain economic value fiiom its 

disclosure and use, and which information is the subject of efforts that are reasonable under the 

circumstances to maintain its secrecy. Confidential Information consists of infomation 

designated as confidential and h i s h e d  or disclosed to the other Party in connection with this 

Agreement. 
I 

1.1.9 “Consents” - means any permit, approval, consent, authorization or other 
A 4  

requirement that is required from any Governmental Authority in connection with Seller’s 

3 
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performance o f  its obligations under this Agreement, including, without limitation all applicable 

environmental certificates, licenses, permits and approvals. 

1.1.10 “Consumer Price Index” or TPI’~ - mems the measure of the average 

change in prices paid by urban consumers for a fixed market basket of goods and services 

approved by the Bureau of Labor Statistics or any Governmental Authority succeeding to the 

. powers and fimctions thereof. 

-. . 1.1.1 1 “Delivered Energy” - means, either individually or in combination, the 

energy in megawatt hours (“MWh”): (i) generated by the CC Block net of Station Service and net 

of energy being delivered to third parties in accordance with Section 5.1, measured by the 

Metering System and corrected for any gains or losses between the metering point and the 

hterconnection Point; or (ii) supplied by resources other than the CC Block and delivered to the 

Delivery Point. 

1.1.22 “Delivery Point” - means the point on the Transmission System at which 

Seller shall deliver the energy and shall be as follows: (i) if from the CC Block, the Delivery 

Point shall be the Interconnection Point, and (ii) if from an altemate resource, the Delivery Point 

shall be the point on the Transmission System designated at the time of delivery. 

1.1.13 “Demonstrated Capability” - means the demonstrated capacity of the CC 

Block at full pressure mode with power augmentation mode, as adjusted to Rated Conditions, 

resulting from a test under Article 10. 

I .  1.14 “Dispatch Center” - means the entity that has the responsibility of 
d d  

dispatching ‘the Buyer’s power supply resources to meet its load requirements. 

4 
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1 1.. 15 “Designated Capacity” - means the amount of capacity (in MW) for the CC 
.. ~ 

Block as nominated by Seller at Rated Conditions. Designated Capacity shall be nominated for 

each Annual Period by May 1 prior to the beginning of each such Annual Period and may not 

exceed the Demonstrated Capability, 

1 1 16 “Facility” - means the k”, rights-of-way, CC Block and related equipment 

and facilities of the electric generating plant to be or being constructed on the Site in connection 

with the CC Block. The Facility shall include (without limitation) the CC Block and all 

associated auxiliary equipment and facilities installed at the Site necessary or used for the 

production, control, delivery or monitoring of electricity produced on the Site by the CC Block. 

All equipment and fadities installed on the Facility side of the Interconnection Point in 

connection with the CC Block are considered to be part of the Facility except those that 

constitute Interconnection Facilities. 

-. , . 

1.1.17 “Failure of Performance” - shall have the meaning as set forth in Sections 

13.2 and 23.3. 

1.1.18 “FERC” - means the Federal Energy Regulatory Commission or any 

Governmental Authority succeeding to the powers and functions thereof under the Federal Power 

Act. 

1. I .  19 “FERC Approval” - means the consent and permission of FERC necessary 

to satisfy all applicable federal regulations and rules that are administered by and under the 

jurisdiction of FERC as such relate to this Agreement, including acceptance of this Agreement as 

a rate schedule pursuant to the Federal Power Act. 
4 4  
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1.1.20 “Firm Fuel Capacity” - shall mean the amount of fim gas transportation 

required in connection with the operation of the CC Block. 

1, I .21 “Fixed Charge Rate” - means Buyer’s retail weighted average cost of 

capital reflecting the current return on equity approved by the FPSC. 

1.1.22 “Force Majeure Event” - shall have the meaning as set forth in Section 

14.1. 

1.1.23 “FPSC” - means the Florida Public Service Commission or any 

Governmental Authority succeeding to the powers and hnctions thereof. 

1.1.24 “FPSC Approval” - means the issuing by the FPSC of an order approving 

this Agreement as a long tenn power purchase capacity resource for Buyer and authorizing the 

Buyer to recover From its customers through the Purchased Power Capacity Cost Recovery 

Clause and the Fuel and Purchased Power Energy Cost Recovay CIause all payments made to 

Seller pursuant to this Agreement for capacity and energy purchases respectively. 

1.1.25 “Fuel” - means natural gas. 

1.1.26 “Governmental Authority” - means any local, state, regional or federal 

administrative, legal, judicial or executive agency, court, commission, department or other such 

entity, but excluding any such agency, court, commission, department or other such entity acting 

in its capacity as purchaser, lender, guarantor or mortgagee. 

1.1.27 “Guaranteed Heat Rate” - shall be as specified in Appendices D and E. 
#4 
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1 1-28- “Interconnection Agreement” - means an agreement between Buyer and 

Seller allowing Seller to interconnect the Facility to the Transmission System and operate the 

Facility in parallel with the Transmission System. 

1.1.29 “Interconnection Facilities” - means those facilities that Buyer, in its 

reasonable judgment, determines must be installed or modified in order to electrically connect 

the CC Block to the Transmission System at 230 kV pursuant to the Interconnection Agreement. 

-. .I - 1.1.30 “Interconnection Point” - means the point of electrical connection between 
c. 

the CC Block’s collector bus and the 230 kV 

Interconnection Agreement. 

1.1.3 1 “Interest Rate” - means 

Interconnection Facilities as defined in the 

the prime rate as published in the WaII Street 

J o u m d ,  or comparabte publication, under “Money Rates,” as applied on a daily basis and 

compounded monthly. 

1.1.32 “kW” - means kilowatt(s). 

1.1.33 “Legal Requirement” - means any law, code, statute, regulation, d e ,  

ordinance, judgment, injunction, order or other requirement of a Govemental  Authority having 

jurisdiction over the matter in question, which is valid and applicable to the matter in question at 

the time of the execution bf the Agreement or anytime thereafter during the Term. 

1.1.34 “Metering System” - means all meters, metering devices and related 

instruments used to measure and record electric capacity and energy and used to determine the 

44  
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amount of such electric capacity and e n e r a  that is being made available or delivered at the 

Interconnection Point. 

1. I .35 “MMBtu” - means miIlion British thermal units. 

I 1.36 “Monthly Capacity Payment” - means the monthly amount to be paid by 

Buyer to Seller for the supply of Designated Capacity, as calculated in accordance with 

Appendix A. 

-. . 
1.1.37 “Monthly Energy Payment” - means the monthly amount to be paid by 

Buyer to Seller for the purchase of energy delivered during such month, as calculated in 

accordance with Appendix B. 

1.1.38 “MW”- means megawatt(s), or one thousand ( 1,000) kiIowatts. 

1 , 1 .3 9 “MWh” - means megawatt hour( s). 

1.1.40 “NERC” - means the North American Electric Reliability Council and any 

successor thereto and subdivisions thereof. 

1.1.41 “Plant Smith Unit 3 Operating Agreement” - means the agreement between 

Buyer and Seller specifing plant operation services to be provided by Buyer to Seller. 

1.1.42 “Plant Smith Unit 3 Sales and Transfer Agreement” - means the agreement 

establishing the tems for the sale and transfer of the Facility assets fiom Buyer to Seller. 

1.1.43 “Project” - means the design, engineering, financing, construction, testing 
44 

and commissioning of the Facility and the ownership, operation, management and maintenance 
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of the FaciIity, dl of-which being leasonably expected to enable Seller to fbIfill its obligations 

under this Agreement. 

1.1.44 “Prudent Utility Practices” - means, at a particular time, any of the 

practices, methods and acts engaged in or approved by a significant portion of the United States 

eIectric utility industry prior to such time, or any of the practices, methods and acts which, in the 

exercise of reasonable judgment in light of the facts known at the time the decision was made, 

could have been expected to accomplish the desired results at a reasonable cost consistent with 
-. - 

good business practices, reliability, safety k d  expedition. Prudent Utility Practices is not 

intended to be limited to the optimum practice, method or act to the exclusion of all others, but 

rather to be a spectrum of possible practices, methods or acts expected to accomplish the desired 

results, having due regard for, among other things, manufacturers’ warranties and the 

requirements of  Governmental Authorities of competent jurisdiction and the requirements of this 

Agreement. 

I .  1.45 “Rated Conditions” - means the conditions a s  set forth in Appendix D. 

1.1.46 “Schedule” - when used as a noun, means an energy schedule, including: 

(i) economic dispatch of the CC Block, using automatic generation control; or (ii) submission of a 

manual or electronic schedule of energy to Seller for delivery of energy from the CC Block or 

alternate resources, as submitted in accordance with the provisions of Section 1 1.1 and 

Appendix C of this Agreement. When used as a verb, “Schedule” means the act of submitting a 

Schedule in accordance with the provisions of Section 10.1 and Appendix C of this Agreement. 

44 
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1.1.47 -. ~ “Seasonal AvailabiIity Factor” or “SAF” - shall have the meaning as set 

forth in Appendix A. 

1.1.48 “Seasonal Performance Period” - means one of the following periods 

during the Annual Period: Sun”mr (June through September); or Non-Summer (October throu& 

1.1.49 “SERC” - means the Southeastern Electric Reliability Council, including 

any successor thereto and subdivisions thereof. 
- -  

1.1 S O  “Service Tenn” - shall have the meaning set forth in Section 3.1. 

1.1.5 1 “Site” - means the land in Bay County, Florida, on which the Facility is to 

be located. 

1,1.52 “Station Service” - means energy produced by the CC Block that is used to 

serve the electrical load requirements of the CC Block. 

1.1.53 “Taxes” - means all taxes, fees, levies, licenses, or similar charges imposed 

by any Governmental Authority, together with any interest and penalties thereon, 

1.1.54 “Term” - shall have the meaning set forth in Section 3.1. 

1.1.55 “Transmission System” - means the high voltage electric transmission 

system of Buyer, either singularly or as a part of the integrated transmission systems of the 

electric utility operating companies of Southern Company (currently Alabama Power Company, 

Georgia Powerhmpany, Gulf Power Company, Mississippi Power Company, and Savannah 

10 
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Electric and Power Compay), as modified or expanded &om time-to-time or any successor in 

fimction. 

1.1 S6 “Voltage Support Term” - shall have the meming set forth in Section 3.2. 

ARTICLE 2 

CONDITIONS PRECEDENT 

2.1 Regulatory Approvals and Transfer of Assets. 

-. . 
2.1.1 The obligations of &e Parties under this Agreement are conditioned on the 

following: (i) FPSC Approval of this Ageement without modification; (ii) FERC Approval of 

this Agreement, without modification; and (iii) Buyer and SeIler entering into the Plant Smith 

Unit 3 Sales and Transfer Agreement, the Plant Smith Unit 3 Operating Agreement and the 

Interconnection Agreement for the Facility; and (iv) the dosing of the sale of the Facility assets 

to Seller and of Seller’s financing of such Facility. 

2.1.2 The Parties shall use reasonable best efforts to obtain the FPSC Approval 

and FERC Approval in a timely mannerwithout material modification to the terms and 

conditions of this Agreement. 

ARTICLE 3 

. TERM OF THE AGREEMENTS 

3.1 Purchase Power Agreement Term. Subject to the termination and survival 

provisions herein, this Agreement shal1 become effective and remain in htl force and effect from 

the date it is executed and delivered by both Buyer and Seller through the end of the Voltage 

Support Term (the “Term”). Seller’s obligation to deliver and Buyer’s obligation to accept 
d4 
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6 
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4.1, I i t  is a c o q ~ o r a t i ~ n  duly orgxized. validly existing and in p o d  standing .r 

under the respective laws of the state of its formation; 

4.1.2 i t  has all requisite corporate power to own? operate and lese its properties, 

c q  OR its business as now conducted, enter into * h s  Agreznent, carry out the tiansactions 

contemplated he:eby, and perform and carry out all covenants and obligations on its part to be 

performed under and pursuant to this Agreement; 

CT 

4.1.3 the execution, de!ivery and ?erfonnance of this Agrement have been duly 

authorized by aU4necessq corporate action, do not and will not require any M e r  consents or 



approvals of its Board of Directors or shareholders other than that whch has been obtained, a d  

do not and will not violate any of the terms or conditions of any contract or other agreement to 

which it is a party or any LegaI Requirements applicable to it; 

4.1.4 h s  Agreement constitutes each Party's legally valid and binding 

obIigation enforceable against it in accordance with the terms thereof, except as limited by 

applicable bankruptcy, insolvency, reorganization, moratorium or other laws affecting the rights 

of creditors generally and by general principles of equity; 
-. . - 

4.1.5 there are no bankruptcy proceedings pending or being contemplated by it 
r. 

or, to its knowledge, threatened against it; 

4.1.6 to its knowledge, there are no pending or threatened actions or proceedings 

affecting it before any Governmental Authority whch purport to affect the legality, validity or 

enforceability of h s  Agreement or would be reasonably likely to materially adversely affect its 

ability to perform this Agreement; and 

4.1.7 the execution and delivery of th is Agreement, the consummation of the 

transactions contemplated hereby, and Ihe fulfillment of and comp\iance with the provisions of 

th is  Agreement do not and wiIl not conflict with or constitute a breach of or a default under, any 

of the terms, conditions or provisions of any Legal Requirements, or any partnership agreement, 

deed of trust, mortgage, loan agreement, other evidence of indebtedness or any other agreement 

or instrument to which it' is a party or by which it or any of its property is bound, or result in a 

breach of or a default under any of the foregoing. 
I 
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] calculated in accordance With Appendix A. In addition, folIowing each Summer and Non- 

2 
3 

Summer Seasonaf Performance Period (as shown in Table A-1 of Appendix A), a Capacity 

Availability Pedormance Adjustment (“CAPA”) shall be caIculated in accordance with Section 

y C of Appendix A and paid in accordance with Section A of Appendix F. 

5- 5.3 Calculation of Monthh Energv Pavments. Except as otherwise provided herein, 

6 Buyer shall pay to Seller, for each month of the Service Term, the Monthly Energy Payment 

7 calculated in accordance with Appendix B. 
I. , . 

8 
4 

--- ARTICLE 6 

VOLTAGE SUPPORT 

20 6.2 CalcuIation of Monthly Reservation Pavments. Except as otherwise provided 

x\  herein, Buyer shall pay to Seller for each month of the Voltage Support Term, the Monthly 
44 
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ARTICLE 9 

INTERCONNECTION AND M E T E W G  

9.1 Interconnection. Buyer shalI construct, or cause to be constructed, the 

hterconnection Facilities in order to electrically connect the CC Block to the Transmission 

System at the Interconnection Point. 

9.2 Protective Devices. Seller shall provide, install and maintain internal breakers, 

relays, switches, synchronizing equipment and other associated protective control equipment 

necessary to maintain the reliability, quality and safety of the electric power production of the 
-. . - 

Facility in accordance with Prudent Utility Practices. 

9.3 Meters. 

9.3.1 Seller shall own, operate and maintain the Metering System in accordance 

with Prudent Utility Practices in order to measure and record the amount of energy and capacity 

delivered from the CC Block. 

9.3.2 Seller shall inspect and test a11 meters at such times as will conform to 

Prudent Utility Practices, but not less often than once every two (2) years. 

9.3.3 If the Metering System fails to register, or if the measurement made by a 

metering device is found upon testing to vary by more than one half percent (0.5%) fiom the 

measurement made by the standard meter used in the test, an adjustment shall be made correcting 

all measurements of energy made by the Metering System during: (a) the actual period when 

inaccurate measurements were made by the Metering System, if that period can be determined; or 

(b) if such actual period cannot be determined, the latter half of the period from the date of the 

last test of the Metering System to the date such faiIure is discovered or such test is made. The 
44 
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amount of the adjustment may be-determined: (i) by correcting the error if the percentage of error 

is ascertainable by calibration, tests or mathematical calculation; or (ii) if not so ascertainable, by 

estimating on the basis of deliveries under similar conditions during the period since the last test. 

ARTICLE 10 

COMMERCIAL OPERATION, TESTING AND DESIGNATION OF CAPACITY 

10.1 Commercial Operation Test. 
-. .. - 

10.1 1 The initial Demonstrated Capability shall be established in accordance 

with applicable industry standards. Seller shall nominate h e  initial Designated Capacity 

following such pedormance testing, but such nomination shall OCCUT at least one day before the 

Commercial Operation Date. Such nomination shall not exceed the Demonstrated Capability. 

- -  

10.1.2 Seller may, at its option, pedorm additional capacity tests prior to ninety 

(90) days after the Commercial Operation Date. If such additiona1 tests result in a Demonstrated 

Capability greater than the Designated Capacity, Seller may re-nominate the Designated Capacity 

at such Demonstrated Capability. 

10.2 Annual Nomination. Seller shall nominate the Designated Capacity for each 

Annual Period by the May lst immediately preceding such h u a l  Period. Any reduction in the 

Demonstrated Capability through a capacity examination, as set forth in Appendix D, will result 

in a reduction of the Designated Capacity to the demonstrated level and a corresponding 

reduction in capacity-payments in accordance with the Capacity Payment calculation set forth in 
I 

Appendix A. 
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1 1. I Oweration. Maintenance and Dispatch. Seller shalt manage, coned, operate and 

maintain all parts of the Facility in a manner consistent with Prudent Utility Practices. Seller 

shall also operate the FaciIity in accordance with applicable reliability criteria and guides of the 

SERC and NERC. The Parties intend for Buyer to operate the CC BIock irr economic dispatch. 

However, upon mutual a g e e m n t  of the 

accordance with the procedures set forth _ _  

Parties, Seller and Buyer may Schedule the CC Block in 

in Appendix C .  In the event that Seller supplies energy 

&om alternate resources, B y e  shall f o f l m  the procedures set forth in A4ppendiv C to Schedule 

dehery of such energy. 

I /  1 1.2 Maintenance Scheduling. 

I 1.2.1 The Parties shall consult at least annually to jointly coordhare the timing 

/3 of  planned maintenance of the CC Block. SeIler shall conduct such maintenance consistent with 

lh. 

id 11.2.2 The Parties reco-gnize that the manufacture-r of the CC Block's gas turbines 

recommends periodic water washes of the gas turbines and that such water washes wiIl requke 

the CC Block to be removed &om service during the performance of the water washes. Buy- 

and Scller shall jointly coordinate the timing of the water washes consistent with Prudent Utility 

19 



1 1.2.3 From time [Q time, Seller may request permission kom Buyer to perform I 
a. unscheduled Inair-itenunce activities during periods of expected tow electrical demand. Buyer 

ARTICLE 12 

FUEL SUPPLY 
e. 

s 12.1 Fuel Supplv Overview. 

4 
/ 0 utilizing Fuel in order to produce the energy committed to Buyer under thts Agreement. Seller 

12.1. I At all times during the Service Term, the CC Block shall be capable of 

1 shall have the responsibility for procuring and malung available the quantities of Fuel at the rates 

of delivery required to accommodate Buyer’s Scheduling instructions. In conducting its fuel 

\ 3 procurement activities under this Agreement, Seller shall utilize Prudent Utility Practices. No 

1’1 adverse distinction shall be made between Seller’s purchasing activity on behalf of Buyer and 

15 Seller’s purchasing activity for itself or on behalf of any other entity. 

12.1.2 Buyer shall pay; in accordance with Appendix B, for all Fuel used to IL 
17 generate energy that is delivered to Buyer pursuant to Buyer’s Scheduling instructions, including 

energy received during periods of ramp up and ramp down. 

Iq 12.2 Transportation Capacity. 

as, 12.2.1 The Parties acknowIedge that Buyer, through its agent, Southern Company 

2 1 Sei-vices, i i x ,  CZesubscribtsd tc -ay of fimi transportation on FGT’S pipeline 

20 



- J system (such firm capacity is hereinafter refmed to as the “Finn Capacity”). 

2 

3 

Y -1,. 

8 Buyer desires to have or  use storage capacity in order to better manage the Fuel requirements of 

01 the CC Block, Buyer may instruct SeIlerfho obtain such capacity and Buyer shall pay for such 

capacity in accordance with Appendix B. 

12.2.2 ?lie Parties shall exercise commercially reasonable efforts to minimize any I \  
[ 1 imbalances or other penalties or charges korn Fuel transporters associated with Fuel delivered to 

\3 the Facility (“Lmbaltlnce Charges”). 

IY 

ARTICLE 13 

FOKCE IVWJEURI;: 

19 13. I Definition of Force blaieure Event. For the purposes of ths  Agreement, a “Force 

?x, Majeure Event” as to-a Party means any occurrence, nonoccurrence or set of circumstances that is 

>\ beyond the reasonable contro1 of such Party and is not caused by such Party’s negligence or lack 

ahof due diiigence,Tflich prevents the Party from being able to perform its obligations hereunder, 

21 



inchding, without limitation, str&e or stoppage of labor; flood, ice, earthquake, windstom or 

eruption; fire; explosion; invasion, not  or civil war, commotion or insurrection; sabotage, 

terrorism or vandalism; military or usurped power; or act of God or o f  a pubIic enemy. The term 

Force Majeure Event shall not include: (i) the inability to meet a Legal Requirement or the 

change in a Legal Requirement; (ii) a Site-specific strike, walkout, lockout or other labor dispute; 

(iii) equipment failure, unless such equipment failure results directly from the Force Majeure 

Event; (iv) a change or circumstance in market conditions that affects the economic value of this 

Agreement for either Party; or (VI the inability to secure, or the curtaifment of transmission 

P 

semce. 

13.2 No Breach or Liability. Both Parties shall be excused from 

not be construed to be in default in respect of any obligation hereunder for 

perform such obligation shall be due to a Force Majeure Event. 

performance and shall 

so long as failure to 

13.3 

13.4 Mitieation. Following the occurrence of a Force Majeure Event, the directly 

affected Party shall use diligerit efforts to remedy its inability to perform as soon as practicable; 

however, the directly affected Party is not required to settle any non Site-specific strike, walkout, 

lockout or other genera1 labor dispute on terms which, in the sole judgment of the Party involved 

in the dispute, are contrary to its interest. 

22 
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13.5 SusDension of Performance. The suspension of performance due to a Force 

Majeure Event shall be of no greater scope and of no longer duration than is required by such 

Force Majeure Event. No Force Majeure Event shall extend this Agreement beyond the Service 

Term. 

ARTICLE 14 

FAILURE OF PEWOIiMANCE AND REMEDIES 

-. . - 
14.1 Notice of Failure of Perfomance. If a Party becomes aware of a Failure of 

Performance by the breaching Party, it may give the breaching P a r t y  written notice of the Failure 

of Performance. 

14.2 Failure of Performance by Seller. The occurrence of any of the following events 

shall constitute a “Failure of Performance” by Seller, except to the extent caused by a Force 

Majeure Event: 

14.2.1 Seller fails to make any payment due to Buyer hereunder for any 

undisputed amount or fails to comply with Appendix F with respect to any disputed amount 

within ten ( I  0) Business Days of receiving a written demand &om Buyer, which demand shall be 

received no earlier than the Business Day following the Payment Due Date. 

14.2.2 A court having jurisdiction shall enter: (i) a decree or order for relief in 

respect of Seller in an involuntary case or proceeding under any applicable Federal or state 

bankruptcy, insolvency, reorganization or other similar law, or (ii) a decree or order adjudicating 

Seller bankrupt insolvent, or approving as properly filed a petition seeking reorganization, 

23 



arrangement, adjustment or composition of or in respect of Buyer under any applicable Federal or 

state law, or appointing a custodian, receiver, liquidator, assignee, trustee, sequestrator or other 

similar official of Seller or o f  any substantial part of its affairs. 

.~ 

14.2.3 Seller: (i) commences or files a voluntary case or proceeding under any 

applicable Federal or state bankruptcy, insolvency, reorganization or other similar law or any 

other case or proceeding to be adjudicated bankrupt or insolvent; (ii) consents to the entry of a 

decree or order for relief in respect of Seller in any involuntary case or proceeding under any 
.. . - 

* applicable Federal or state bankruptcy, insolvency, reorganization or other similar law or to the 

commencement of any bankruptcy or insolvency case or proceeding against it; (iii) files any 

petition, answer or consent seeking reorganization or relief under any applicable Federal or state 

law; (iv) consents to the filing of any petition or to the appointment of or taking possession by a 

custodian, receiver, liquidator, assignee, trustee, sequestrator or similar official of Seller of any 

substantial part of its property; (v) makes an assignment for the benefit of creditors; (vi) is 

unable, or admits in writing its inability, to generally pay its debts as they become due; or (vii) 

takes any action in furtherance of any of the foregoing. 

14.2.4 Seller assigns this Agreement or any of its rights or obligations under this 

Agreement in violation of Article 16. ' 

14.2.5 Any representation or warranty made by Seller herein shall prove to be 

incorrect in any material respect when made, unless Seller promptly commences and diligently 

pursues action to cause such representation or warranty to become true and removes any material 

adverse effect op Buyer of such representation or warranty having been incorrect. 
4 

24 



- - W . . V * I  u v -  - 
PROPRIETARY AND CONFIDE1 8 - ,AL 

14.2.6 Seller fails both: (i) to p e ~ o m  or observe my of its material obligations 

under this Agreement due to its failure to comply with a Legal Requirement; and (ii) to promptly 

cofnmence and diligently pursue action to cure and cures such failure to perform within ninety 

(90) days unless such cure is not capable of being effected within such ninety (90) day period, in 

which case Seller shall have an additional ninety (90) day period in which to perform such cure. 

14.3 Failure of Performance bv Buyer. The occurrence of any of the following events 

shall constitute a “Failure of Performance” by Buyer: 
I. _. ~ 

.-_ 
14.3.1 Buyer fails to make k y  payment due to Seller hereunder for any 

undisputed amount or fails to comply with Appendix F with respect to any disputed mount  

within ten (IO) Business Days of receiving a written demand &om Seller, whch demand shall be 

received no earlier than the Business Day following the Payment Due Date. 

14.3.2 A court having jurisdiction shall enter: (i) a decree or order for relief in 

respect of Buyer in an involuntary case or proceeding under any applicable Federal or state 

bankruptcy, insolvency, reorganization or other similar law, or (ii) a decree or order adjudicating 

Buyer bankrupt or insolvent, or approving as properly filed a petition seeking reorganization, 

arrangement, adjustment or composition of or in respect of Buyer under any applicable Federal or 

state law, or appointing a custodian, receiver, liquidator, assignee, trustee, sequestrator or other 

similar oflicial of Buyer o r  of any substantial part of its affairs. 

14.3.3 Buyer: (i) commences or files a voluntary case or proceeding under any 

applicabIe Federal or state bankruptcy, insohency, reorganization or other similar law or any 

other case or prkeeding to be adjudicated a bankrupt or insolvent; (ii) consents to the entry of a 

25 



CALCU I ION cor y 
PROPRIETARY AND CONFTDErv C IAL 

decree or order for relief in respect of Buyer in my involuntary case or proceeding under any 

applicable Federal or state bankruptcy, insolvency, reorganization or other simiIar law or to the 

commencement of any bduuptcy or insolvency case or proceeding against it; (iii) files any 

petition, answer or consent seeking reorganization or relief under any applicable Federal or state 

law; (iv) consents to the filing of any petition or to the appointment of or taking possession by a 

custodian, receiver, liquidator, assignee, trustee, sequestrator or similar official of Buyer or of 

any substantial part of its property; (v) makes an assignment for the benefit of creditors; (vi) is 

unable; or admits in writing its inability, to generally pay its debts as they become due; or (vii) 

takes any action in furtherance of any of the foregoing. 

.. - 

*_ 

14.3.4 Any representation or warranty made by Buyer herein shall prove to be 

incorrect in any material respect when made, unless Buyer promptly cornmences and diligently 

pursues action to cause such representation or warranty to become true and removes any materia1 

adverse effect on Seller of such representation or warranty having been inconect. 

14.3.5 Buyer fails both: (i) to perfiorm or observe any of its material obligations 

under t h ~ s  Agreement due to its failure to comply with a Legal Requirement; and (ii) to promptly 

commence and diligently pursue action to cure and cures such failure to perform within ninety 

(90) days unless such cure is not capable of being effected within such ninety (90) day period, in 

which case it shall have an additional ninety (90) day period in which to perform such cure. 

14.4 Remedies. If a Failure of Performance by either Party has occurred, then the non- 

breaching Party may terminate this Agreement by giving ninety (90) days prior written notice 

thereof to the bwjlching Party, which termination shall be effective upon the 90fh day following 

the date of such notice. In such event Seller will not be entitled to recover Monthly Capacity 
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Payments and Monthly Energy Payments prospectively Erom the effective date of such 

termination. 

14.5 Discharge of Obligations Upon Termination. h the event of termination of this 

Agreement, the Parties shall be released and discharged from any hrther obligation arising or 

accruing hereunder from and after the date of termination; provided, however, that termination 

shall not discharge or relieve either Party &om any obligations or liabilities for any act or failure 

to act which may have accrued prior to such termination. 
-. ” .. 

c- 

14.6 No Consequential Damages. In no event shall either Party or their affiliates, 

contractors or consultants, or the officers, directors, shareholders, employees or consultants of 

any of them be liable for punitive, special, indirect, incidental or consequential damages under, 

arising out of, due to or in connection with the performance or non-performance of this 

Agreement or any of the obligations herein, whether based on contract, tort (including without 

limitation negligence), strict liability, warranty, indemnity or otherwise. 

14.7 No Warranties. There are no warranties given by either Party to the other Party 

under this Agreement except to the extent specifically set forth in Article 4. The Parties hereby 

specifically disclaim and exclude all implied warranties, including the implied warranties of . 

merchantability and of fitness for 

COMPLIANCE 

a particular purpose. 

ARTICLE 15 

WITH LAWS, RULES AND REGULATION 

15. Z Compliance. Seller shall be in compliance with all Legal Requirements with 
44+  

respect to the construction, ownership, operation and maintenance of the Facility. 
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15.2 Change of Law. 

15.2.1 A “Change of Law” means a change in Legal Requirements cotistituting a 

new law or regulation or a new interpretation of a law or regulation, which change is enacted or 

promulgated after May 15, 200 1, and which generally affects the cost of electrical generation. 

1.5.2.2 

15.3 Taxes. Seller shall at all times during the Temi pay or cause to be paid all Id 
.. 1) charges, taxes, assessments and fees which may be assessed by a Governmental Authority: (i) 

1 %  upon or against the CC Block; and/or (ii) upon or against Seller by reason of the production, sale 

7 or purcliase of electricity hereunder. 

15.4 Wetlands Mitigation Plan. Pursuant to the Plant Smith Unit 3 Sales and Transfer 

Agreemerit, SelfdehaIl assume Buyer’s obligations witti respect to the wetlands mitigation plan 
4 



1 Uiat is part of the Facility’s Site Certificatio~l. 

ARTICLE 16 

ASSIGNMENT AND T W i S F E H S  OF NTEMSTS 

-- . .. 

J_ 

16.1 Assiugunent and Assunlotion of Oblkations. Seller may not assign its obligations 

. under tkis Agreement or any portion thereof to any eritity other than a creditworthy affiliate 

without the written permission of Buyer; provided, however, (i) any assignee shall expressly 

assume assignor’s obligations hereunder, auld (ii) unless otherwise expressiy approved by tile 

Buyer and the FPSC, no assignment, whether or not wrisented to, slid1 relieve the assignor of its 

obligations hereunder in the event its assignee fails to perform. 

16.2 A s s i m e n t  to Lenders. No twitlistanding Section 16. I ,  Seller may, without the 

consent of the Buyer or the FPSC, assign t h l s  Agreement to a Lender for collateraf security 

purposes in connection with any fmancing or the refinancing ofthe FaciIity. 
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ARTICLE 17 

INDEMNIFICATION 

17. t Indemnity. Subject to Section 13.7, each Party (the “lndemnifymg Party”) 

expressly agrees to indemnify, hoId harmless and defend the other Party and its affiliates, 

trustees, agents, officers, directors, employees and permitted assigns (the “Indemnified Party”) 

against all claims, liabilities, costs or expenses for loss, damage or injury to persons or property 

in any: manner directly or indirectly connected with or growing out of, the generation, 

transmission or distribution of energy on i6 respective side of the Delivery Point, whether or not 

said loss, damage or injury to persons or property is caused by the joint or concurrent negligence 

of the other Party, except that no indemnification obligation exists where such loss, damage or 

injury is the result of the gross negligence or willfbl misconduct of the Party seeking 

indemnification. 

17.2 Notice of Proceedings. An Lndemnified Party which becomes entitled to 

indemnification under the Agreement shall promptly notify the other Party of any claim or 

proceeding in respect of which it is to be indemnified. ,Such notice shall be given as soon as 

reasonably practicable after the Indemnified Party obligated to give such notice becomes aware 

of such h i m  or proceeding. The Indemnifying Party shall assume the defense thereof with 

counsel designated by the Indemnifying Party; provided, however, that if the defendants in any 

such action include both the Indemnified Party and the Indemnifying Party and the Indemnified 

Party reasonably concludes that there may be Iegal defenses available to it that are diffkrent from 

or additional to, or inconsistent with, those available to the Indemnifylng Party, the Indemnified 

Party shall have the right to select and be represented by separate counsel. The Lndemnified Party 

. 

& 4  
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shall be responsible for the expenses associated with such separate counsel, unless a Iiability 

insurer will pay the expenses of such separate counsel. If the Indemnifjqng party fails to assume 

the defense of a claim, the indemnification of which is required under this Agreement, the 

hdemnified Party may, at the expense of the hdemniwng Par ty ,  contest, settle, or pay such 

claim; provided, however, that settlement or full payment o f  any such claim may be made only 

with the Indemnifyrng Party's consent or, absent such consent, written opinion of the 

Indemnified Party's counsel that such claim is meritorious or warrants settlement. 

-. .. .- 
ARTICLE 18 

MISCELLANEOUS PROVISIONS 

18.1 Amendments. This Agreement may be amended only by a written instrument 

duly executed by both Buyer and Seller which has received all approvals of Governmental 

Authorities of competent jurisdiction necessary for the effectiveness thereof. 

18.2 Bindinp Effect. This Agreement and any extension shall inure to the benefit of 

and shall be binding upon the Parties and their respective successors and permitted assigns. 

15.3 Counterparts. Th~s Agreement may be executed in several counterparts, each of 

which shall be an original and all of which shall constitute but one and the same instrument. 



-..- b C I  . A W L 9  L W I  I 

PROPRIETARY AND CONFIDEh 1 IAL 

1 

18.4 Notices. Where written notice is required by this Agreement, such notice shall be 

in writing and shall be deemed @veri (i) when delivered by United States registered or certified 

mail, postage prepaid, return receipt requested, or delivered by recognized courier addressed as 

follows: 

To Seller: 

with a co 

To Buyer: 

to: 

with a copy to: 

Douglas E. Jones 
Vice President, 
Southern Power Company 
BIN 935 
270 Peachtree Street, N.E. 
Atlanta, Georgia 30303 

c. 

Thomas L. Penland, Jr., Esq. 
Trout" Sanders LLP 
600 Peachtree Street, NE.  
Suite 5200 
Atlanta, Georgia 30308-22 16 

Robert G. Moore 
Vice President 
Gulf Power Company 
One Energy Place 
Pensacola, Florida 3250 1 

Jeftiey A. Stone, Esq. 
Beggs & Lane LLP 
Post Office Box 12950 
Pensacola, Florida 23576-2950 

or to such other address as may be designated by the Parties; or (ii) when sent by facsimile 

transmission or electronic mail, provided receipt of such facsimile transmission or electronic 

mail is confirmed by facsimile transmission, electronic mail, or otherwise in writing at the time 

of transmission. 

. 

18.5 Entire Ameement. This Agreement constitutes the entire understanding between 
4 4  

the Parties. The Parties have entered into this Agreement in reliance upon the representations 
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and mutua1 undertakings contained herein and not in reliance upon my oral or written 

representations or information provided by one Party to the other party not contained or 

incorporated herein. 

18.6 Governing Law. This Agreement shdl be governed by, construed, and enforced 

in accordance with the laws of the State of Florida, without giving effect to conflict of laws 

principles, which may direct the application of the laws of another jurisdiction. 

-. - 18.7 Non-Waiver. No provision of this Agreement shall be deemed waived and no 
d- 

breach shdl be deemed excused unless such waiver or consent is in writing and signed by a duly 

authorized representative of the Party waiving such provision or excusing such breach. No such 

consent to, or waiver of a breach hereof, whether express or implied shall constitute a consent to, 

waiver of, or excuse for any subsequent or different breach. 

18.5 Headings Not Affecting Meaning. The descriptive headings of the various 

Sections and Articles of the Agreement have been inserted for convenience of reference only and 

shall in no way modify or restrict any of the terms and provisions hereof. 

18.9 Third Parties. This Agreement is intended solely for the benefit of the Parties 

hereto. Except as otherwise expressly provided herein, nothing in this Agreement shall be 

construed to create any duty to, or standard of care with reference to, or any liability to, any 

person not a Party to this Agreement. 

18.10 Severability. All provisions of this Agreement are severable. In the event any 

provision of this Agreement, or a portion thereof, is ruled void, invalid, unenforceable or contrary 

to public policy by a court of competent jurisdiction, then any remaining portion of such 
4.4  
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provision and all other provisions ofthis Agreement shall survive and be applied and any invalid 

and unenforceable portion shall be construed or performed to preserve as much of the original 

words, terms, purpose and intent to the fbllest extent permitted by law. 

18.1 1 Cooperation. Upon the execution of this Agreement and thereafter, each Party to 

this Agreement agrees to do such things as may be reasonably requested by the other Party in 

order more effectively to consummate or document the transactions contemplated by this 

Agreement. 
- ” .- 

18.12 Relationshm. This Agreement shall not be interpreted or construed to create an 

association, joint venture, or partnership between the Parties, or to impose any partnership 

obligation or liability upon either Party. 

18.13 Confidentiality. 

18.13.1 Each Party agrees that for a period of five (5) years fiom the date 

of termination of the Agreement it will not, without the written consent of the other Party or as 

otherwise provided herein, disclose Confidential Jnformation to any h r d  party (other than, when 

perrni tted. by all applicable Legal Requirements, to affiliates or to consultants, advisors and 

lenders who need to know such information in connection-with the performance of their duties or 

services for the disclosing Party or its affiliates), except to the extent that disclosure is required 

by law, or by a court or by an administrative agency having jurisdiction over the disclosing Party. 
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18.13.2 Se&r intends to seek confidential treatment of the Confidential 

Information in this Agreement from FERC, and Buyer will provide reasonable cooperation in 

connection with such request. Notwithstanding the foregoing, the Parties acknowledge that 

certain Confidential information may need to be disclosed in Seller’s filings with FERC which 

may become publicly available. 

18.14 Replacement Index. Whenever any published index or tariff is referenced herein, 

the Parties intend to track those costs as faithhlly as commercially practicable. Should any such 

index-‘or tariff be discontinued or no longer published, the Parties will cooperate in establishing 

substitute benchmarks through reference to equivalent indices or tariffs. 
... . 

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANKJ 
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IN WITNESS WHEREOF, the undersigned Parties hereto have duly executed this 

Agreement as of the date first written above. 

‘T3 UYE R” 

G W R  COMPANY 

Name: Robert GI Moore 

Title: Vice President 

‘‘S E L L E R” 

SOUTHERN POWER COMPANY 

By: 

Name: Douglas E. Jones 

Title: Vice President 
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IN WITNESS WHEREOF, the undersigned Parties hereto have duly executed ths 

Agreement as of the date fmt written above. 

GULF POWER COMPANY 

By: 

Name: Robert G. Moore 

Title: Vice President 

‘‘SELLER” 

SOUTHERN POWER C O W A N Y  

Name: ~ O u g i a W o n a  (J 
Title: Vice President 
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APPEXDIX F 

BILLING PROCEDURES 

Caoacitv and E n e r p  Billing Payment. Y 

By the tenth ( IOih)  day of each month during tlie Temi of this Ageernent: Seller shall 
send Buyer an invoice (“hvuice”) s ta t im,  if applicable, the Monthly Capacity Payment, 
the Monthly Energy Payment, the Monthlv Reservation Pamea t ,  and the lCIonthIv Start- 

All hvoices shall be due and payable by the receiving Party on or before the tenth (IO*) 
day after such Party’s receipt of such Invoice (the ‘‘I’ayerlt Due Date”). I f  m y  such 
Payment Due Date is not ;I Business Day. then tlie Payment Due Date shall be the next 
succeeding Business Day. Seller may render hivoices by means of facsimile or electronic 
mail, and receipt shall be deemed to have occurred upon transmission if confirmed in 
writinrr * (by manual or machine-generated confirmation notice). Subject to the following 
provisions, the P z q i  receiving an Invoice shall make payment to the other Party in 
accordance with such Lnvoices on or before the Pqment Due Date in immediately 
available funds, t h o u $  wire transfer of h n d s  to an account designated by the other 
Party, or other means acceptable to the other Party. Each Invoice shall contain a 
statement explaining in reasonable detail how the hvoice pa-ment amounts were 
calcuhted. 

B. Billing Dispute and Final Accounting. 

If a Party questions or contests the amount or propriety of any payment claimed by the 
other Party to be due pursuant to this Agreement, such Party shall make pqment to the 
other Party of amounts not in dispute, but may withhold amounts disputed, in good faith, 
until after the settlement of such questions or contests in accordance with h s  section. A 
Party withholding any claimed amount shall gwe by  the Payment Due Date written notice 
to the other P-arty of the grounds for widholding. 

In the event that the correctness of any such m o u n t  is questioned or  contested in writing 
by either Party, the other Party shall promptly review the qucstioried amount  auld shall, 
within foor;teen ( 14) days of ttie notice, given written notice of any error in its 
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determination of amounts owed. 

Each Party shall have until the end of one (1) year after the delivery of an Invoice to 
question or contest in writing the Invoice. After the one (1) y e a  period has expired, 
neither Party may dispute the hvoice mount  or payment thereunder. 

C. Interest. 

If either Party does not make a payment required by this Agreement on or before the 
Payment Due Date, the a " m t  owed and not paid shall bear interest (compounded 
monthly) at the Interest Rate from the Payment Due Date until such payment, together 
with interest, is paid. If either Party makes a payment that is not required by this 
Agreement, the over payment amount shall bear interest (compounded monthly) at the 
Interest Rate &om the date the over payment was received until such over payment, 

.. together with interest, is refunded. If payment by mail is acceptable to the invoicing 
party, payment will be accepted without interest if such payment is postmarked on or 
before the Payment Due Date. If t5e Payment Due Date falls on a day other than a 
Business Day, the next succeeding Business Day shall be the last day on which payment 
can be made or postmarked without interest charged being incurred pursuant to h s  
section. 

D. Billing and Payment Records. 

Until the end of one (1) year after its receipt of any hvoice, each Party shall make 
available to the other Party, and each Party may audit, such books and records of the other 
party as are reasonably necessary for such Party to calculate the Monthly Capacity 
Payments, the i'vfonthJy Energy Payments or other amounts shown on such Invoice and 
thereby to verify the accuracy of the amounts billed. The Parties shall maintain such 
respective books and records in accordance with Generally Accepted Accounting 
Principles applicable from time-to-time. 

4 4  
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EXHIBIT "C" 

Line-bv-Line/Field-bv-Fietd Justification 

Page 22, Lines 7 - 10, Unique Non-Price Term 
Page 19, Lines 14 - 15, and 20-2 1, Price Term 
Page 20, Lines 3 -5,21, Price Term 
Page 21, Lines 1 - 7, 13 - 16, PriceRisk Term 
Page 22, Lines 13 - 15, Risk Allocation Term 
Page 28, Lines 5 - 15, Risk/Price/Non-Price 

Page 29, Lines 1 - 6, Price/ Non-Price Term 
Appendix A Pages 1 - 4, All Lines, Price Term 
Appendix €3 Pages 1 - 5 ,  All Lines, Price Term 
Appendix C Pages 1 - 4, All Lines, Non-Price 

Appendix D Pages 1 - 2, All Lines, Non-Price 

Appendix E Pages 1 - 2, All Lines, Non-Price 
Term 

Appendix F Page 1, Lines 5 - 1 1 , Price Term 

Terms 

Term 

Term 

Page 15, Lines 10 - 19 

Justification 

This price or non-price term of the 
contract is entitled to designation as 
confidential pursuant to Sections 
366.093(3)(a), (d) and (e) ,  Florida 
Statutes. The basis for this information 
being designated as confidential is more 
fi l ly set forth in paragraphs 2 and 3 of 
this Request. 

This price or non-price term of the 
contract is entitled to designation as 
confidential pursuant to Sections 
366.093(3)(a), (d) and (e), Florida 
Statutes. The basis for this information 
being designated as confidential is more 
fully set forth in paragraphs 2 and 3 of 
this Request. While the general nature of 
the term contained in this section is 
public, the actual details have not been 
made public for the reasons stated in 
paragraphs 2 and 3 of this Request. 
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BIHAYC; PROCEDURES 

Caoacitv and Energv Billins P a p e n t .  r 

By the tenth ( 1  Oth) day of each month during the Tern1 of  this Ageernent. Seller shdl 
send Buyer ;u1 invoice (“lnvoice”) stating, if applicable, the Monthly Capacity Payment, 

13 Agreement. T 

All Invoices shall be due and payable by the receiving Party (in or before die tenth (IO’) 
day after such Party’s receipt of  such Irivoice (the “Pady-mtlt Due Date”). If any such 
P a p e n t  Due Date is not a Business Day. then the Pajment Due Date shall be the next 
succeeding Business Day. Sefler may render Invoices by means of  facsimile or electronic 
mait, and receipt shall be deemed to have occurred upon transmission if c o n k e d  in 
writing (by manual or machine-generated confirmation notice). Subject to the fallowing 
provisions, the Partl; receiving an Invoice shall mclke payiient to the other Party in 
accordance with such Invoices on or before the Paqment Due  Date in immediately 
available funds, through wire transfer of h n d s  to m account desiyated by the other 
Party, or other means acceptable to ttie other Party. Each hivoice shall conrain a 
statement explaining in reasonable detail how the Invoice pa4ment amounts were 
calculated. 

B. Billing Dispute and Final Accounting. 

If a Party questions or contests the amount or propriety of any pa-ment claimed by the 
other Party to be due pursuant to tllis Agreement, such Party shall make pqment to the 
other Party of amounts not in dispute, but may witlhold arnounts disputed, in good faith, 
until after the settlement of such questions or contests in accordance with h s  section. A 
Party withholding any claimed m o u n t  shall gwe by the P a w e n t  Due Date written notice 
to the other Party of the g o u n d s  fur withholding. 

h the event that the correctness of any such amount is questioned or contested in writing 
by either Party, the other P;lrty shall promptly review the qucstioried amount and shall, 
within fuauecn (14) days of die notice, g v e n  written notice of any error in its 
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determination of amounts owed. 

C. 

Each Party shall have until the end of one (1) ye& after the delivery of an Invoice to 
question or contest in writing the hvoice. After the one ( I )  year period has expired, 
neither Party may dispute the Invoice amount or payment thereunder. 

Interest. 

If either Party does not make a payment required by this Agreement on or before the 
Payment Due Date, the amount owed and not paid shall bear interest (compounded 
monthly) at the Interest Rate from the Payment Due Date untiI such payment, together 
with interest, is paid. If either Par ty  makes a payment that is not required by this 
Agreement, the over payment amount shall bear interest (compounded monthly) at the 
hiterest Rate fiom the date the over payment was received until such over payment, 
together with interest, is rehnded. If payment by mail is acceptabie t~ the invoicing 
party, payment will be accepted without interest if such payment is postmarked on or 
before the Payment Due Date. Ifth'e Payment Due Date falls on a day other than a 
Business Day, the next succeeding Business Day shdl be the last day on which payment 
can be made or postmarked without interest charged being incurred pursuant to h s  
section. 

D, Billing and Payment Records. 

Until the end of one (1) year after its receipt of any Invoice, each Party shall make 
available to the other Party, and each Party may audit, such books and records of the other 
P a r t y  as are reasonably necessary for such Party to calculate the Monthly Capacity 
Payments, the Monthly Energy Payments or other amounts shown on such Lnvoice and 
thereby to verify the accuracy of the amounts billed. The Parties shall maintain such 
respective books and records in accordance with Generally Accepted Accounting 
Principles appIicable from time-to-time. 
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POWER PURCHASE AGREEMENT 
BETWEEN 

GULF POWER CORIPANY 
AND 

S 0 UT 11 E RN PO WE I< CO M PAN Y 

THIS POWER J i ’ ~ ~ C H A S E  AGREEMENT (“Agreement”), dated as of June 8,200 1, 

* is made by and between Gulf Power Company (“Buyer”), a corporation organized and existing 

under the laws of the State of Maine with its principal address at 500 Baykont Parkway, 

Pensacola, FIorida 32520 and Southem Power Company (“Seller”), a corporation organized and 

existing under the laws of the State of Delaware with its principal address at 270 Peachtree 

Street, N.E., Atlanta, Georgia 30303 (individually a ‘‘Partf’ or collectively the “Parties”). 

J_ 

WHEmAS,  Buyer is engaged in the generation, transmission, distribution and sale of 

electricity for heat, light and power to the public in the State of Florida; 

WHEREAS, Seller is authorized to, m o n g  other things, own and operate electric 

generating facilities and sell electric capacity and associated energy fiom such facilities; and 

WLlEREAS, Buyer has agreed to purchase from Seller and Seller has agreed to sell to 

Buyer electric capacity and associated energy all in accordance with the provisions of this 

Agreement. 
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NOW, THEREFORE, in-consideration of the mutual promises contained herein and 

other good and valuable consideration, the receipt and sufficiency of which are hereby 

acknowledged, Buyer and Seller each intending to be legally bound, hereby agree as follows: 

ARTICLE 1 

XIEFLlVITIONS 

1.1 Certain Refinitions. The following capitalized terms and phrases, in addition to those 

defined above, as md when used in this Agreement shall have the respective meanings set forth 

below: 

1.1.1 "Affiliate" - of a specified entity means any other entity directly or 

indirectly controlling or controlled by or under direct or indirect common control of or with such 

specified entity. For purposes of this definition, "control" of an entity means the power to direct 

the management and policies of such entity, directly or indirectly, whether through the ownershp 

of voting securities, by contract or otherwise. The terms "controlling" and "controlled" have 

meanings correlative to the foregoing. 

1.1.2 "Annual Period" - means any one of a succession of twelve (1 2) month 

periods, the first of which shall begin on June 1,2002, and end on May 3 1,2003. 

I. 1.3 "Business Day" - means any calendar day excluding Saturdays, Sundays and 

NERC-defined holidays. 

1.1.4 "CC Block" - means the natural gas-fired combined cycle generating unit 

having an initial nominal capability of producing approximately 575 MW to be constructed at the 

FaciIity. The CC Block will be comprised of two combustion turbines with two heat recovery 
4 4 4  

2 



L.,.LrLU 1 At111 LVt’  t 

PROPRIETARY AND CONFIDEh 

steam generators, a cc”On s t e ~  turbine generator, and associated equipment, systems, and 

structures as necessary for operation. 

1.1.5 “Capacity Availability Performance Adjustment” or “CAPA” - means the 

adjustment to the capacity pursuant to Section 5.2 and the calculation set forth in Section D of 

Apperidix A. 

1.1.6 “Change of Law” - shall have the meaning as set forth in Section 14.2. 

+. .. 

I .  1.7 “Commercial OperationDate” - means the date on which the CC Block 

achieves commercial operation, which shall be deemed to have occurred when (i) start-up and 

testing of the CC Block has been completed; (ii) the CC Block is capable of producing energy 

and delivering energy to the Transmission System through the Ixiterconnectiori Point on a reIiable 

basis and (iii) ownership of the Facility has been transferred from Buyer to Seller. 

1.1.8 “Confidential Infomiation” - means business or technical information 

rightfully in the possession of either Party, which information derives actual or potential 

commercial value from not being generally known or readily ascertainable through independent 

development or reverse engineering by persons who can obtain economic value from its 

disclosure and use, and which information is the subject o f  efforts that are reasonable under the 

circumstances to maintain its secrecy. Confidential Information consists of information 

designated as confidential and h i s h e d  or disclosed to the other Party in connection with this 

Agreement. 

I .  I .9 “Consents” - means any permit, approval, consent, authorization or other 
4 4 4  

requirement that is required from any Governmental Authority in connection with Seller’s 
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performance of its obligations under this Agreement, including, without limitation all applicable 

environmental certificates, licenses, permits and approvals. 

1.1.10 ‘4Consumer Price Index” or “CPI” - means the measure of the average 

change in prices paid by urban consumers for a fixed market basket of goods and services 

approved by the Bureau of Labor Statistics or any Governmental Authority succeeding to the 

powers and f’bnctions thereof. 

-. . . 1.1 I 1 “Delivered Energy” - means, either individually or in combination, the 
/. 

energy in megawatt hours (“MWh”): (i) generated by the CC Block net of Station Service and net 

of energy being delivered to third parties in accordance with Section 5.1, measured by the 

Metering System and corrected for any gains or losses between the metering point and the 

Interconnection Point; or (ii) supplied by resources other than the CC Block and delivered to the 

Delivery Point. 

I .  1.12 “Delivery Point” - means the point on the Transmission System at which 

Seller shall deliver the energy and shaIl be as folIows: (i) if fiom the CC Block, the Delivery 

Point shall be the Interconnection Point, and (ii) if from an alternate resource, the Delivery Point 

shall be the point on the Transmission System designated at the time of delivery. 

1.1.13 “Demonstrated Capability” - means the demonstrated capacity of the CC 
$ 

Block at full pressure mode with power augmentation mode, as adjusted to Rated Conditions, 

resulting from a test under ArticIe 10. 

1.1. I4 “Dispatch Center” - means the entity that has the responsibility of 
4 4  

dispatching the Buyer’s power supply resources to meet its load requirements. 
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1.1.15 “Designated- Capacity” - means the amount of capacity (in MW) for the CC 

Block as nominated by Seller at Rated Conditions. Designated Capacity shall be nominated for 

each Annual Period by May 1 prior to the beginning of each such Annual Period and may not 

exceed the Demonstrated Capability. 

1.1.16 “Facility” - means the land, rights-of-way, CC Block and related equipment 

and facilities of the electric generating plant to be or being constructed on the Site in connection 

with the CC Block. The Facility shall include (without limitation) the CC Block and all 
-. , . 

associated auxiliary equipment and facilitieb installed at the Site necessary or used for the 

production, control, delivery or monitoring of electricity produced on the Site by the CC Block. 

All equipment and facilities installed on the Facility side of the Interconnection Point in 

connection with the CC Block are considered to be part of the Facility except those that 

constitute Interconnection Facilities. 

1.1.17 “Failure of Performance” - shall have the meaning as set forth in Sections 

13.2 and 13.3. 

1.1.18 “FERC” - means the Federal Energy Regulatory Commission or any 

Governmental Authority succeeding to the powers and hnctions thereof under the Federal Power 

Act. 

1.1.19 “FERC Approval” - means the consent and permission of FERC necessary 

to satisfy all applicable federal regulations and rules that are administered by and under the 

jurisdiction of FERC as such relate to ths Agreement, including acceptance of this Agreement as 

4.4 

a rate schedule pursuant to the Federal Power Act. 
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1 -20 “Firm Fuel Capacity’ - shall mean the amount of firm gas transportation 

required in connection with the operation of the CC Block. 

1.1.2 1 “Fixed Charge Rate” - means Buyer’s retail weighted average cost of 

capita1 reflecting the current return on equity approved by the FPSC. 

1. I .22 “Force Majeure Event” - shall have the meaning as set forth in Section 

14.1. 

1.1.23 “FPSC” - means the Florida Public Service Commission or any 

Governmental Authority succeeding to the powers and hnctions thereof. 

1.1.24 “FPSC Approval” - means the issuing by the FPSC of an order approving 

this Agreement as a long term power purchase capacity resource for Buyer and authorizing the 

Buyer to recover from its customers through the Purchased Power Capacity Cost Recovery 

Clause and the Fuel and Purchased Power Energy Cost Recovery Clause all payments made to 

Seller pursuant to this Agreement for capacity and energy purchases respectively. 

1.1.25 “Fuet” - means natural gas. 

1.1.26 ‘‘Govemental Authority‘’ - means any local, state, regional or federal 

administrative, legal, judicial or executive agency, court, commission, department or other such 

entity, but excluding any such agency, court, commission, department or other such entity acting 

in its capacity as purchaser, lender, guarantor or mortgagee. 

1.1.27 “Guaranteed Heat Rate” - shall be as specified in Appendices D and E. 
5 
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1.1.28 - “hterconne-ction Agreement” - means an agreement between Buyer and 

Seller allowing Seller to interconnect the Facility to the Transmission System and operate the 

Facility in parallel with the Transmission System, 

1,1.29 “Interconnection Facilities” - means those facilities that Buyer, in its 

reasonable judgment, determines must be installed or modified in order to electrically connect 

the CC Block to the Transmission System at 230 kV pursuant to the hterconnection Agreement. 

-. ~ - 1.1.30 “Interconnection Point” - means the point of electrical connection between 

the CC Block’s collector bus and the 230 kV Interconnection Facilities as defined in the 

Interconnection Agreement. 

1.1.3 1 Ynterest Rate” - means the prime rate as published in the WaZl Street 

Journal, or comparable publication, under “Money Rates,” as applied on a daily basis and 

compounded monthly. 

1.1.32 “kW” - means kilowatt(s). 

1. I. .33 “Legal Requirement” - means any law, code, statute, regulation, rule, 

ordinance, judgment, injunction, order or other requirement of a Governmental Authority having 

jurisdiction over the matter in question, which is valid and applicable to the matter in question at 

the time of the execution i f  the Agreement or anytime thereafter during the Term. 

1.1.34 “Metering System” - means all meters, metering devices and related 

instruments used to measure and record electric capacity and energy and used to determine the 

44 
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amount of such elecgic ca 

Interconnection Point. 

1.1.35 “Mh 

acity and enera that is being made available or delivered at the 

lion British thermal units. Btu” - means mi 

1.1.36 “Monthly Capacity Payment” - means the monthIy amount to be paid by 

Buyer to Seller for the supply of Designated Capacity, as calculated in accordance with 

Appendix A. 

-. . 
1.1.37 “Monthly Energy Payment” - means the monthly amount to be paid by 

Buyer to Seller for the purchase of energy delivered during such month, as calculated in 

accordance with Appendix B. 

1. I .38 “MW”- means megawatt(s), or one thousand (1,000) kilowatts. 

1.1.39 “MWh” - means megawatt hour(s). 

I .  1.40 “NERC” - means the North American Electric Reliability Council and any 

successor thereto and subdivisions thereof. 

1.1.41 “Plant Smith Unit 3 Operating Agreement” - means the agreement between 

Buyer and Seller specifing pIant operation services to be provided by Buyer to Seller. 

1.1.42 “Plant Smith Unit 3 Sales and Transfer Agreement” - means the agreement 

establishing the terms for the sale and transfer of the Facility assets from Buyer to Seller. 

1.1.43 “Project” - means the design, engineering, financing, conslruction, testing 
44 

and commissioning of the Facility and the ownership, operation, management and maintenance 
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of the Facility, all of-which being reasonabty expected to. enable Seller to fulfill its obligations 

under this Agreement. 

1.1.44 “Prudent Utility Practices” - meals, at a particular time, any of the 

practices, methods and acts engaged in or approved by a significant portion of the United States 

electric utility industry prior to such time, or any of the practices, methods and acts which, in the 

exercise of reasonable judgment in light of the facts known at the time the decision was made, 

could have been expected to accomplish the desired results at a reasonable cost consistent with 

good business practices, reliability, safety &d expedition. Prudent Utility Practices is not 

intended to be limited to the optimum practice, method or act to the exclusion of all others, but 

rather to be a spectrum of possible practices, methods or acts expected to accomplish the desired 

results, having due regard for, among other things, manufacturers’ warranties and the 

requirements of Governmental Authorities of competent jurisdiction and the requirements of this 

Agreement. 

-. - . 

1,1.45 “Rated Conditions” - means the conditions as set forth in Appendix ID. 

1.1.46 “Schedule” - when used as a noun, means an energy schedule, including: 

(i) economic dispatch of the CC Block. using automatic generation control; or (ii) submission of a 

manual or electronic schedule of energy to Seller for delivery of energy fkom the CC Block or 

alternate resources, as submitted in accordance with the provisions of Section 1 1.1 and 

Appendix C of tfus Agreement, When used as a verb, “Schedule” means the act of submitting a 

Schedule in accordance with the provisions of Section 10.1 and Appendix C of this Agreement. 
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1.1.47- “Seasonal Availability Factor’’ or ‘.‘SAE;” - shall have the meaning as set 

forth in Appendix A. 

1.1.48 “SeasonaI Pedormance Period” - means one of the folIowing periods 

during the Annual Period: Summer (June through September); or Non-Summer (October though 

May)* 

1.1.49 “SERC” - means the Southeastern Electric Reliability Council, including 

any successor thereto and subdivisions thereof. 
*-. 

1.1 S O  “Service Term” - shall have the meaning set forth in Section 3.1. 

1.1.5 1 “Site” - means the land in Bay County, Florida, on which the Facility is to 

be located. 

1.1.52 “Station Service” - means energy produced by the CC Block that i s  used to 

serve the electrical load requirements of the CC Block. 

1.1.53 “Taxes” - means all taxes, fees, levies, licenses, or similar charges imposed 

by any Governmental Authority, together with any interest and penalties thereon. 

1.1.54 “Term” - shalI have the meaning set forth in Section 3.1. 

1.1.55 “Transmission System” - means the high voltage electric transmission 

system of Buyer, either singularly or as a part of the integrated transmission systems of the 

electric utility operating companies of Southern Company (currently Alabama Power Company, 

Georgia Power h m p a n y ,  Gulf Power Company, Mississippi Power Company, and Savannah 
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Electric and Powe~.Compmy), as modified or expanded .&om time-to-time or any successor in 

function. 

1.1.56 “Voltage Support Term” - shall have the meaning set forth in Section 3.2. 

ARTICLE 2 

CONDITIONS PRECEDENT 

2.1 RepIatory Approvals and Transfer of Assets. 

-. . 
2.1.1 The obligations of the Parties under this Agreement are conditioned on the 

following: (i) FPSC Approval of this Agreement without modification; (ii) FERC Approvai of 

this Agreement, without modification; and (iii) Buyer and SelIer entering into the Plant Smith 

Unit 3 Sales and Transfer Agreement, the Plant S m i t h  Unit 3 Operating Agreement and the 

Interconnection Agreement for the Facility; and (iv) the closing of the sale of the Facility assets 

to Seller and of Seller’s financing of such Facility. 

2.1.2 The Parties shall use reasonable best efforts to obtain the FPSC Approval 

and FERC Approval in a timely manner without material modification to the terms and 

conditions of this Agreement. 

ARTICLE 3 

. TEIUM OF THE AGREEMENTS 

3.1 Purchase Power Aaeement Term. Subject to the termination and survival 

provisions herein, this Agreement shall become effective and remain in full force and effect from I 

the date it is executed and delivered by both Buyer and Seller through the end of the Voltage 

Support Term (the “Term”). Seller’s obligation to deliver and Buyer’s obligation to accept 
44 

11 



4.1 

4. I .  1 i t  is a coqorarion duly orgzized, validly existing and in cood standing 
c - 

under the respective laws of the state of  its formation; 

4.1.2 i t  has dl requisite corporatz power to own? opeate and lese  its properzies, 

cw on its business now conducted, enter into * h s  A a e m e n t ,  c 

carrl~ out h e  k;msactions 
~- 

conternplated hereby7 and perform and carry out all covenants and obligations OR its part to be 
- - 

4.1.3 the execution, d e h e r y  and 7erfor"ce of h s  ;4gement  have been dulv 
4 authorized by au4necessq coporate action, do net and will not require my M e r  consents or 
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approvals of its Board of Directors or shareholders other than that which has been obtained, and 

do not and will not violate any of the terms or conditions of any contract or other agreement to 

which it is a party or any Legal Requirements applicable to it; 

4.1.4 thrs Agreement constitutes each Party's IegaIly valid and binding 

obligation enforceable against it in accordance with the terms thereof, except as limited by 

applicable bankruptcy, insolvency, reorganization, moratorium or other laws affecting the rights 

of creditors generally and by general principIes of equity; 

-. , - 
4.1.5 there are no bankruptcy proceedings pending or being contemplated by it 

c_ 

or, to its knowledge, threatened against it; 

4.1.6 to its knowledge, there are no pending or threatened actions or proceedings 

affecting it before any Governmental Authority whch purport to affect the legality, validity or 

enforceability of this Agreement or would be reasonably hkely to materially adversely affect its 

ability to perform this Agreement; and 

4.1.7 the execution and delivery of this Agreement, the consummation of the 

transactions contemplated hereby, and the fblfillment of and compliance with the provisions of - 

this Agreement do not and will not conflict with or constitute a breach of or a default under, any 

of the terms, conditions or provisions of any Legal Requirements, or any partnership agrement, 

deed of b u t ,  mortgage, loan agreement, other evidence of indebtedness or any other agreement 

or instrument to which it' is a party or by which i t  or any of its property is bound, or result in a 

breach of or a default under any of the foregoing. 
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4.2 Covenants of SelIer. - 
.. - 

4.2. I Seller shall: (i) construct or caused to be constructed; (ii) own, lease, or 

control the entire electrical output of; and (iii) operate and maintain the Facility, all in accordance 

with this Agreement. 

4.2.2 Seller shaI1 obtain and maintain at all times during the Term all Consents 

and when required by applicable Legal Requirements for the operation and maintenance of the 

Facility as contemplated pursuant to this Agreement. 
-. . 

4.2.3 SeIler shall at all times during the Term of this Agreement operate and 
4. 

maintain the Facility in accordance with Prudent Utility Practices. 

ARTICLE 5 

DELLVERY OF CAPACITY AND ENERGY 

5.1 Agreement to Provide Capacity and Energy. 

5.1.1 During the Service Term, Seller shall sell to Buyer and Buyer shall 

purchase from Seller up to the entire electrical output of the CC Block, net of Station Service, 

except during periods of planned maintenance and approved unscheduled maintenance and Force 

Majeure Events. 

5.1.2 Seller shall deliver to Buyer, and Buyer shall accept from Seller, at the 

Delivery Point, the energy Scheduled by Buyer pursuant to this Agreement fiom: (i) the CC 

Block or (ii) an alternate resource other than the CC Block or (iii) any combination of (i) and (ii). 

5.2 Calculation of Monthly Capacity Payments. Except as otherwise provided herein, 
4 

Buyer shall paylo Seller for each month of the Service Term, the Monthly Capacity Payment 
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] calculated in accordance with Appendix A. In addition, following each Summer and Non- 

2 Summer Seasonal Pe~ormance Period (as shown in Table A-I  of Appendix A), a Capacity 

3 Availability Performance Adjustment (“CAPA”) shall be calculated in accordance with Section 

‘1 C of Appendix A and paid in accordance with Section A of Appendix F. 

S 
6 Buyer shall pay to Seller, for each month of the Service Term, the Monthly Energy Payment 

3 caIculated in accordance with Appendix B. 

5.3 Calculation of blonthlv Energy Paments. Except as othenvise provided herein, 

-. . - 

:- ARTICLE 6 

VOLTAGE SUPPORT 

20 6.2 CalcuIation of Monthly Reservation Paments. Except as otherwise provided 

2\ herein, Buyer shall pay to Seller for each month of the Voltage Support Term, tie MonthIy 
44 
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Voltage Support Reservation Charge calculated in accordance with Appendix A and paid in 

accordance with Section A of Appendix F. 

6.3 CalcuIation of Owration Payments. Except as otherwise provided herein, Buyer 

shall pay to SelIer, for each month of the VoItage Support Term, the Monthly Energy Payment 

calculated in accordance with Appendix B. 

ARTICLE 7 

- -  .. 
BILLING AND COLLECTION 

7.1 Capacity. Ener-g,  and Voltage Support Billing and Payment. Seller and 

Buyer shalI agree to the billing and payment process as set forth in Appendix F. However, the 

Parties shall maintain the right to amend the billing and payment process as appropriate from 

time- to-time. 

ARTICLE 8 

FACILITY IMPLEMENTATION AND CONSTRUCTION 

8.1 Proiect holementation. Seller shall: (i) mange for the acquisition or use of the 

Site for the Term; (ii) apply for, and use diligent efforts to obtain and maintain, all consents 

(including renewals thereof) and any other approvals of Government Authorities that are required 

in connection with the Project, including the transactions contemplated under this Agreement; 

(iii) act consistently with Pnzdent Utility Practices in all aspects of the Project; and (iv) use 

diligent efforts to carry out the transactions contemplated under this Agreement. 

16 
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ARTICLE 9 

INTERCONNECTION AND M E T E m G  

9.1 Interconnection. Buyer shall consbct, or cause to be constructed, the 

hterconnection Facilities in order to electrically connect the CC Block to the Transmission 

System at the Interconnection Point. 

9.2 Protective Devices. Seller shall provide, install and maintain internal breakers, 

relays, switches, synchronizing equipment and other associated protective control equipment 

necessary to maintain the reliability, qualiw and safety of the electric power production o f  the 

Facility in accordance with Prudent Utility Practices. 

.. .. - 

9.3 Meters. 

9.3.1 Seller shall own, operate and maintain the Metering System in accordance 

with Prudent Utility Practices in order to measure and record the amount of energy and capacity 

delivered from the GC Block. 

9.3.2 Seller shall inspect and test all meters at such times as will conform to 

Prudent Utility Practices, but not less often than once every two (2) yeas. 

9.3.3 If the Metering System fails to register, or if the measurement made by a 

metering device is found upon testing to vary by more than one half percent (0.5%) &om the 

measurement made by the standard meter used in the test, an adjustment shall be made correcting 

all measurements of energy made by the Metering System during: (a) the actual period when 

inaccurate measurements were made by the Metering System, if that period can be determined; or 

(b) if such actuaI period cannot be determined, the Iatter half of the period from the date of the 

last test of the Metering System to the date such failure is discovered or such test is made. The d4 
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amount of the adjustment may be-determined: (i) by correcting the error if the percentage of error 

is ascertainable by calibration, tests or mathematical calculation; or (ii) if not so ascertainable, by 

estimating on the basis o f  deliveries under similar conditions during the period since the last test. 

ARTICLE 10 

COMMERCIAL OPERATION, TESTfNG AND DESIGNATION OF CAPACITY 

10.1 Commercial Operation Test. 
-. - 

IO. 1.1 The initial Demonstrated Capability shall be established in accordance 
J-  

with applicable industry standards. Seller shall nominate the initial Designated Capacity 

following such performance testing, but such nomination shall occur at least one day before the 

Commercial Operation Rate. Such nomination shall not exceed the Demonstrated Capability. 

10.1.2 Seller may, at its option, perform additional capacity tests prior to ninety 

(90) days after the Commercial Operation Date. If such additional tests result in a Demonstrated 

Capability greater than the Designated Capacity, Seller may renominate the Designated Capacity 

at such Demonstrated Capability. 

10.2 Annual Nomination. Seller shall nominate the Designated Capacity for each 

Annual Period by the May 1" immediately preceding such d u a l  Paiod. Any reduction in the 

Demonstrated Capability through a capacity examination, as set forth in Appendix D, will result 

in a reduction of the Designated Capacity to the demonstrated level and a corresponding 

reduction in capacity- payments in accordance with the Capacity Payment calculation set forth in 

Appendix A. 
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1 I .  I Operation. Maintenance and Dispatch. Seller shail manage, control, opaate and 

maintain all parts of the Facility in a manner consistent with Prudent Utility Practices. Seller 

shall also operate the Facility in accordance with appiicabie re1iabilit-y criteria and guides of  the 

SERC and E R C .  The Parties intend for Buyer to operate the CC Block in economic dispatch. 

However, upon mutual agreement of the 

accordance with the procedures set forth 
d_ 

Parties, Seller and Buyer may Schedule the CC BIock in 

in Appendix C. In the event that Seller supplies energy 

from alternate resources, B u y  shall fo1Iow the procedures set f o d  in Appendiv C to Scheduie 

delivery of such energ.  

l i  1 1.2 Maintenance Schedulinq. 

1 1.2,1 The Pardes shall consult at least annudly to jointly coordinate the timing 

/3 ofplanned maintenance of the CC Block. Seller shd2 conduct such maintenance consistent with 

Id 

Id 12.2.2 The Partles reco-@ze that the manufacturer of the CC Block’s gas turbines 

recommends periodic water washes of the gas turbines and that such water washes will require 

the CC Block to be removed from service during the performance of the water washes. Buyer 

and Seller shall jointly coordinate the timing of the water washes consistent with Prudent Utility 

Practices . 

r 
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I I .2.3 From time LO time, Seller may request permission fjrom Buyer to perform J 
unscheduled maintenance activities during periods of expected Iow eIectrical demand. Buyer 

ARTICLE 12 

FUEL SUPPLY 
... - 

s 12.1 Fuel Supply Overview. 

4 12.1. I At all times during the Service Term, the CC BIock shall be capable of 

0 utilizing Fuel in order to produce the energy committed to Buyer under h s  Agreement. Seller 

11 shall have the responsibility for procuring and nidung available the quantities of Fuel at the rates 

of delivery required to accommodate Buyer’s Scheduling instructions. h conducting i ts fuel 

\ 3 procurement activities under tius Agreement, Seller shall utilize Prudent Utility Practices. No 

1’1 adverse distinction shall be made between Seller’s purchasing activity on behalf of Buyer and 

15 SeIler’s purchasing activity fur itself or on behalf of any other entity. 

12.1.2 Buyer shall pay, in accorhance with Appendix B, for all Fuel used to 16 
\T generate energy that is delivered to Buyer pursuant to Buyer’s Scheduling instructions, including 

1% energy received during periods of ramp up and ramp down. 

14 12.2 Transportation Capacitv. 

a-0 12.2. I The Parties acknowIedge that Buyer, through its agent, Southern Company 

2 1 Sctviccs, Inc,, f%fsubscribed t l a y  of fimi transportation on FGT’S pipeline 
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- system (such firm capacity i s  hereinafter referred to as the “Firm Capacity“). 

- 

Buyer desires to have or use storage capacity order to better manage the Fuel requirements o f  

the CC Block, Buyer may instruct Seller>to obtain such capacity and Buyer shail pay for such 

capacity in accordance with Appendix E. 

12.2.2 The Parties shall exercise commercially reasonable efforts to minimize any 

imbalances or other penalties or charges &om Fuel transporters associated with Fuel delivered to 

ARTICLE 13 

FORCE PMJEUM 

v 
”zt, Majeure Event” as to- a Party means any occurrence, nonoccurrence or set of circumstances that is 

I\ beyond the reasonable control of such Party and is not caused by such Party’s negligence or lack 

&&of due diligence,,Tllich prevents the Party from being able to perform its obligations hereunder, 

13.1 Definition of Force Majeure Event. For the purposes of tllis Agreement, a “Force 
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J 
including, without limitation, strdqe or Stoppage of labor; flood, ice, earthquake, windstom or 

2 eruption; fire; explosion; invasion, r iot or civil war, commotion or insurrection; sabotage, 

3 terrorism or varidalism; military or usurped power; or act of God or of a pubiic enemy. The tam 
P 

Force Majeure Event shall not include: (i) the inability to meet a Legal Requirement or the 

5 change in a Legal Requirement; (ii) a Site-specific strike, wdkout, lockout or o tha  labor dispute; 

(p (iii) equipment fdure,  unless such equipment failure results directly &om the Force Majeure 

7 
g 

Event; (iv) a change or circumstance in market conditions that affects the economic value of this 

Agreement for either Party; or (v) the inability to secure, or the curtailment of transmission 

J_ 

9 service. 

lo 13.2 No Breach or Liabilitv. Both Parties shall be excused from performance and shall 

\\ not be construed to be in default in respect of any obligation hereunder for so long as failure to 

\A perform such obligation shall be due to a Force Majeure Event. 

\3 13.3 

13.4 Mitieation. FolIowing the occurrence o f a  Force Majeure Event, the directly 

affected Party shall use diligetit efforts to remedy its inability to perform as soon as practicable; 

however, the directly affected Party is not required to settle any non Site-specific strike, walkout, 

lockout or other genera1 labor dispute on terms which, in the sole judgment of the Party involved 

in the dispute, are contrary to its interest. 
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I 3.5 Suspension of Performance. The suspension of performance due to a Force 

Majeure Event shall be of no greater scope and of no longer duration than is required by such 

Force Majeure Event. No Force Majeure Event shall extend this Agreement beyond the Service 

Term. 

ARTICLE 14 

FAILURE OF PERFORMANCE AND FUCRIEDIES 

_. . - 

14. I Notice of Failure of Performance. If a Party becomes aware of a Failure of 

Performance by the breaching Party ,  it may give the breaching Party written notice of the Failure 

of Performance. 

14.2 Failure of Performance by Seller. The occurrence of any of the following events 

shall constitute a “Failure of Performance” by Seller, except to the extent caused by a Force 

Maj ewe Event: 

14.2.1 Seller fails to make any payment due to Buyer hereunder for any 

undisputed amount or fails to comply with Appendix F with respect to any disputed amount 

within ten (10) Business Days of receiving a written demand fiom Buyer, which demand shall be 

received no earlier than the Business Day following the Payment Due Date. 

14.2.2 A court having jurisdiction shall enter: (i) a decree or order for relief in 

respect of Seller in an involuntary case or proceeding under any applicable Federal or state 

bankruptcy, insolvency, reorganization or other similar law, or (ii) a decree or order adjudicating 

Seller bankrupt-(oi insolvent, or approving as properly filed a petition seeking reorganization, 
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arrangement, adjustment or composition of or in respect of Buyer under any applicable Federal or 

state law, or appointing a custodian, receiver, liquidator, assignee, trustee, sequestrator or other 

similar official of Seller or of any substantial part of its affairs. 

14.2.3 Seller: (i) commences or files a voluntary case or proceeding under any 

applicable Federal or state bankruptcy, insolvency, reorganization or other similar law or any 

other case or proceeding to be adjudicated bankrupt or insolvent; (ii) consents to the entry of a 

decree or order for relief in respect of Seller in any involuntw case or proceeding under any 

applicable Federal or state bankruptcy, insolvency, reorganization or other similar law or to the 

commencement of any h k r u p t c y  or insolvency case or proceeding against it; (iii) files any 

petition, answer or consent seeking reorganization or relief under any applicable Federal or state 

law; (iv) consents to the filing of any petition or to the appointment of or taking possession by a 

custodian, receiver, liquidator, assignee, trustee, sequestrator or similar official of Seller of any 

substantial part of its property; (v) makes an assignment for the benefit of creditors; (vi) is 

unable, or admits in writing its inability, to generally pay its debts as they become due; or (vii) 

takes any action in hrtherance of any of the foregoing. 

-. . - 

14.2.4 Seller assigns this Agreement or any of its rights or obligations under this 

Agreement in violation of Article 16. ' 

14.2.5 Any representation or warranty made by Seller herein shall prove to be 

incorrect in any material respect when made, unless Seller promptly commences and diligently 

pursues action to cause such representation or warranty to become true and removes any material 

adverse effect 

r 

of such representation or warranty having been incorrect. 
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14.2.6 Seller fails both: (i) to perfom or observe any of its material obligations 

under this Agreement due to its failure to comply with a Legal Requirement; and (ii) to promptly 

commence and diligently pursue action to cure and cures such failure to perform within ninety 

(90) days uniess such cure is not capable of being effected within such ninety (90) day period, in 

which case Seller shall have an additional ninety (90) day period in whch to perform such cure. 

14.3 Failure of Performance bv Buyer. The occurrence of any of the following events 

shall constitute a “Failure of Performance” by Buyer: 
-. I ~ 

/- 

14.3.1 Buyer fails to make thy payment due to Seller hereunder for any 

undisputed amount or fails to comply with Appendix F with respect to any disputed amount 

within ten (lo) Business Days of receiving a written demand &om Seller, whch demand shall be 

received no earlier than the Business Day following the Payment Due Date. 

14.3.2 A court having jurisdiction shall enter: (i) a decree or order for relief in 

respect of Buyer in an involuntary case or proceeding under any applicable Federal or state 

bankruptcy, insolvency, reorganization or other similar law, or (ii) a decree or order adjudicating 

Buyer bankrupt or insolvent, or approving as properly filed a petition seeking reorganization, 

arrangement, adjustment or composition of or in-respect of Buyer under any appIicable Federal or 

state law, or appointing a custodian, receiver, liquidator, assignee, trustee, sequestrator or other 

similar official of Buyer or of any substantial part of its affairs. 

14.3.3 Buyer: (i) commences or files a voluntary case or proceeding under any 

applicable Federal or state bankruptcy, insolvency, reorganization or other similar Iaw or any 

other case or p&leeding to be adjudicated a bankrupt or insolvent; (ii) consents to the entry of a 
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decree or order for relief in respect of Buyer in any involuntary case or proceeding under any 

applicable Federal or state bankruptcy, insolvency, reorganization or other similar law or to the 

can,"ncement of m y  bankruptcy or insolvency case or proceeding against it; (iii) files any 

Petition, answer or consent seeking reorganization or relief under any applicable Federal or state 

law; (iv) consents to the filing of any petition or to the appointment of or taking possession by a 

custodian, receiver, liquidator, assignee, trustee, sequestrator or similar official of Buyer or o f  

* my substantial part of its property; (v) makes an assignment for the benefit of creditors; (vi) i s  

unable, or admits in writing its inability, to generally pay its debts as they become due; or (vii) 
c- 

takes any action in hrtherance of any of the foregoing. 

14.3.4 Any representation or warranty made by Buyer herein shall prove to be 

incorrect in any material respect when made, unless Buyer promptly commences and diligently 

pursues action to cause such representation or warranty to become true and removes any material 

adverse effect on Seller of such representation or warranty having been incorrect. 

14.3.5 Buyer fails both: (i) to perform or observe any of its material obligations 

under this Agreement due to its failure to comply with a Legal Requirement; and (ii) to promptly 

comence  and diligently pursue action to cure and cures such failure to perfom within ninety 

(90) days unless such cure is not capable of being effected within such ninety (90) day period, in 

which case it shall have an additional ninety (90) day period in which to perform such cure. 

14.4 Remedies. If a Failure of Performance by either Party has occurred, then the non- 

breaching Party may terminate ths Agreement by giving ninety (90) days prior written notice 

thereof to the bw2ching Party, which termination shall be effective upon the 90th day following 

the date of such notice. Ln such event Seller will not be entitled to recover Monthly Capacity 
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Payments and Monthly Energy Pa-yrnents prospectively Erom the effective date of such 

termination. 

14.5 Discharge of Obligations Upon Termination. h the event of termination of this 

Agreement, the Parties shall be released and discharged fiom m y  further obligation arising or 

accruing hereunder from and after the date of termination; provided, however, that termination 

shall not discharge or relieve either Party fiom any obligations or liabilities for any act or failure 

to act which may have accrued prior to such termination. 
-. 1 - 

-._. 

14.6 No Consequential Damages. In no event shall either P~I-Q or their affiliates, 

contractors or consultants, or the officers, directors, shareholders, employees or consultants of 

any of them be liable for punitive, special, indirect, incidental or consequential damages under, 

arising out of, due to or in connection with the performance or non-performance of this 

Agreement or any of the obligations herein, whether based on contract, tort (including without 

limitation negligence), strict liability, warranty, indemnity or otherwise. 

14.7 No Warranties. There are no warranties given by either Party to the other Party 

under this Agreement except to the extent specifically set forth in Article 4. The Parties hereby 

specifically disclaim and exclude all implied warranties, including the implied warranties of 

merchantability and of fitness for a particular purpose. 

ARTICLE 15 

COMPLIANCE WITH LAWS, RULES AND REGULATION 

15.1 Comgliance. Seller shall be in compliance with all Legal Requirements with 
4 4  

respect to the construction, ownership, operation and maintenance of the Facility. 
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15.2 C h m q  OFLaw. 

Z 5:2.1 A "Cliange of Law" means a cliange in Legal Requirements constituting a 

new law or regulation or a new interpretation of a law or regulation, which change is enacted or 

promulgated after May 15, 200 1, and wllich generally affects the cost of electrical generation, 

15.3 Taxes. Seller shall at all times during tlie Term pay or cause to be paid all IL 
. 1 charges, taxes, assessments and fees which may be assessed by a Governmental Authority: (i) 

1 %  upon or against the CC Block; and/or (ii) upon or against Seller by reason of the production, sale 

9 or purchase of electricity hereunder. 

15.4 Wetlands Mitieation Plan. Pursuant to the Plant Smith Unit 3 Sales and Transfer 

Ageenletit, Sel1d4all  assurne Buyer's obligations with respect to the wetlands mitigation plan 
I 



I that is part of the Facility’s Site Cerfificatiurl. 

2 

ARTICLE 16 

ASSIGNMENT AiiD TRAiYSFERS OF INTERESTS 

.. . .. 

16. I Assimnent and Assuniptioti of Oblizations. Seller may not assign its obligations 

under this Agreement or any portion thereof to any eritity other than a creditworthy affiliate 

without the writtea permission of Buyer; provided, however, (i) any assignee shall expressIy 

assume assigmr’s obligations hereunder, arid (ii) unless othenvise expressly approved by the 

Buyer and the FPSC, no assiglment, whether or not cviiserited to, slid1 relieve the assignor o f  its 

obligations hereunder in the event its assignee faits to perfom. 

16.2 Assiment to Lenders. Notwithstmding Section 16. I ,  Seller may, without the 

consent of the Buyer or the FPSC, assign Ihls Agreement to a Lender for coIlaterd security 

purposes in connection with ariy financing or the refinancing of the Facility. 
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ARTICLE 17 

I ~ E M “ F I C A T I 0 N  

17.1 Indemnity. Subject to Section 13.7, each Party (the “Indemnifjmg Party”) 

expressly agrees to indemnify, hold harmless and defend the other Party and its affiliates, 

trustees, agents, officers, directors, employees and permitted assigns (the “Indemnified Party”) 

against a11 claims, liabilities, costs or expenses for loss, damage or injury to persons or property 

in any: manner directly or indirectly connected with or growing out of, the generation, 

transmission or distribution of energy on & respective side of the Delivery Point, whether or not 

said loss, damage or injury to persons or property is caused by the joint or concurrent negligence 

of the other Party, except that no indemnification obligation exists where such loss, damage or 

injury is the result of the gross negligence or willful misconduct of the Party seeking 

indemnification. 

17.2 Notice of Proceedinns An Indemnified Party which becomes entitled to 

indemnification under the Agreement shall promptly notify the other Party of any claim or 

proceeding in respect of which it is to be indemnified. Such notice shall be given as soon as 

reasonably practicable after the Indemnified Party obligated to give such notice becomes aware 

of such claim or proceeding. The Indemnifying Party shall assume the defense thereof with 

counsel designated by the Indemnifj4ng Party; provided, however, that if the defendants in any 

such action include both the Indemnified Party and the Indemnifying P a r t y  and the Indemnified 

Party reasonably concludes that there may be legal defenses available to it that are different &om 

or additional to, or inconsistent with, those available to the Indemnifying Party, the Indemnified 

Party shall have the right to select and be represented by separate counsel. The Indemnified Party 
4-4 
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shall be responsible for the expenses associated with such separate counsel, unless a liability 

insurer will pay the expenses of such separate counsel. If the Indemnifying Party fails to assume 

the defense of a claim, the indemnification of which is required under this Agreement, the 

Indemnified P a r t y  may, at the expense of the Indemnifylng Party, contest, settle, or pay such 

claim; provided, however, that settlement or full payment of any such claim may be made only 

with the Indernnifylng Party's consent or, absent such consent, written opinion of the 

hdemnified Party's counsel that such claim is meritorious or warrants settlement. - 

-... " 

ARTICLE 18 

MISCELLANEOUS PROVISIONS 

18.1 Amendments. This Agreement may be amended only by a written instrument 

duly executed by both Buyer and Seller whch has received all approvals of Governmental 

Authorities of competent jurisdiction necessary for the effectiveness thereof. 

18.2 Binding Effect. This Agreement and any extension shall inure to the benefit of 

and shall be binding upon the Parties and their respective successors and permitted assigns. 

1.8.3 Counteruarts. This Agreement may be executed in several counterparts, each of 

which shall be an original and all of which shall constitute but one and the same instrument. 

3 1  
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18.4 Notices. Where written notice is required by this Agrement, such notice shall be 

in writing md shall be deemed given (i) when delivered by United States registered or certified 

mail, postage prepaid, retum receipt requested, or delivered by recognized courier addressed as 

fo I1 0 w s : 

To Seller: Douglas E. Jones 
Vice President, 
Southern Power Company 
BIN 935 
270 Peachtree Street, N.E. 
Atlanta, Georgia. 30303 

with a copy to: Thomas L. Penland, Jr., Esq. 
Trout" Sanders LLP 
600 Peachtree Street, N.E. 
Suite 5200 
Atlanta, Georgia 30308-22 16 

To Buyer: Robert G. Moore 
Vice President 
Gulf Power Company 
One Energy Place 
Pensacola, Florida 3250 I 

with a copy to: Jeffiey A. Stone, Esq. 
Beggs & Lane LLP 
Post Office Box 12950 
Pensacoh, Florida 23576-2950 

or to such other address as may be designated by the Parties; or (ii) when sent by facsimile 

transmission or electronic mail, provided receipt of such facsimile transmission or electronic . 

mail is confirmed by facsimile transmission, electronic mail, or otherwise in writing at the time 

o f transmission. 

15.5 Entire Ameement. This Agreement constitutes the entire understanding between 
4 4  

the Parties. The Parties have entered into this Agreement in reliance upon the representations 
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and mutual undertakings contained herein and not in reliance upon m y  oral or written 

representations or information provided by one Party to the other Party not contained or 

incorporated herein. 

18.6 GoverninP Law. This Agreement shall be govemed by, construed, and enforced 

in accordance with the laws of the State of Florida, without giving effect to conflict of laws 

principles, which may direct the application of the laws of another jurisdiction. 

-. - 18.7 Non-Waiver; No provision of this Agreement shall be deemed waived and no 

breach shall be deemed excused unless such waiver or consent is in writing and signed by a duly 

authorized representative of the Party waiving such provision or excusing such breach. No such 

consent to, or waiver of a breach hereoc whether express or implied shall constitute a consent to, 

waiver of, or excuse for any subsequent or different breach. 

18.5 Headings Not Affecting Meaning. The descriptive headings of the various 

Sections and Articles of the Agreement have been inserted for convenience of reference only and 

shall in no way modify or restrict any of the terms and provisions hereof. 

18.9 Third Parties. This Agreement is intended solely for the benefit of the Parties 

hereto. Except as otherwise expressly provided herein, nothing in this Agreement shall be 

construed to create any duty to, or standard of care with reference to, or any liability to, any 

person not a Party to this Agreement. 

18.10 Severability. All provisions of this Agreement are severable. In the event any 

provision of this Agreement, or a portion thereof, is ruled void, invalid, unenforceable or contrary 

to public policy by a court of competent jurisdiction, then any remaining portion of such 
-5 
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provision and all other provisions of this Agreement shall survive and be appIied and any invalid 

and unenforceable portion shall be construed or performed to preserve as much of the original 

words, terms, purpose and intent to the fkllest extent permitted by law. 

18.1 1 Cooperation. Upon the execution of this Agreement and thereafter, each Party to 

this Agreement agrees to do such things as may be reasonably requested by the other Party in 

order more effectively to consummate or document the transactions contemplated by this 

Agreement. 
1. ._  

18.12 Retationshm. This Agreement shall not be interpreted or construed to create an 

association, joint venture, or partnership between the Parties, or to impose any partnership 

obligation or liability upon either Party. 

18.13 Confidentiality. 

18.13.1 Each Party agrees that for a period of five ( 5 )  years from the date 

of termination of the Agrement it will not, without the written consent of the other Party or as 

otherwise provided herein, disclose Confidential Information to any thud party (other than, when 

permitted by all applicable Legal Requirements, to affiliates or to consultants, advisors and 

lenders who need to know such information in connection with the performance of their duties or 

services for the disclosing Party or itslafiliates), except to the extent that disclosure is required 

by law, or by a court or by an administrative agency having jurisdiction over the disclosing Party. 

, 
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18.13.2 Seller intends to seek confidential treatment of the Confidential 

hformation in this Agreement &om FERC, and Buyer will provide reasonable cooperation in 
.. - 

connection with such request. Notwithstanding the foregoing, the Parties acknowledge that 

certain Confidential Information may need to be disdosed in Seller's filings with FERC which 

may become publicly available. 

18.14 Replacement Index. Whenever any published index or tariff is referenced herein, 

the Parties intend to track those costs as faithfully as commercially practicable. Should any such 

index"or tariff be discontinued or no longer published, the Parties will cooperate in establishing 

substitute benchmarks through reference to equivalent indices or tariffs. 
-_ 

[REMAINDER OF PAGE INTENTXONALLY LEFT BLANK] 
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IN WITNESS WHEREOF, the undersigned Parties hereto have duly executed this 

Agreement as of the date first written above. 

c- 

G-R COMPANY 

Name: Robert G. Moore 

Title: Vice President 

“S ELL E R” 

SOUTHERN POWER COMPANY 

By: 

Name: Douglas E. Jones 

Title: Vice President 
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APPENDIX 1; 

BILLING PROCEDURES 

1 A. Caoacihr and E n e r g  Billine Pament.  r 

2 
2 

By the tenth (loth) day of each month during the Temi of this .Agreement, Seller shall 
send Buyer an invoice ("invoice") stating, if applicable, the lvlonthly Capacity Payment, 

All Lnvoices shall be due and payable by the receiving Party on or before the tenth (IO*) 
day after such Party’s receipt of such Invoice (the “Payrrlerlt Due Date”). If m y  such 
Payment Due Date is not a Business Day, then the Payment Due Date shall be the next 
succeeding Business Day. Seller may render Lnvoices by mems of Facsimile or electronic 
mail, and receipt shall be deemed to have occurred upon &”mission if confirmed in 
writinE (by manual or machme-senerated confirmation notice). Subject to the following 
provisions, the Parr)l receivinz an Invoice shall make paqment to the other Party in 
accordance with such Invoices on or before the Pa?ment Due Date in immediately 
available hnds,  t11rou:h wire transfer of funds to an account desimated by the other 
Party, or other mems acceptable to the other Party. Each Invoice shall contain a 
statement explaining in reasonable detail how the Invoice payment moun t s  were 
calculated. 

- 

B. Billing Dismte and Final Accountine;, 

If a Party questions or contests the amount or propriety of any payment claimed by the 
other Party to be due pursuant to tlus Agreement, such Parry shall make pa?ment to the 
other Party of amounts not in dispute, but may withhold amounts disputed, in good faith, 
until after the settlement of such questions or contests in accordance with this section. A 
Party withholding any claimed amount shall give by the Payment Due Date written notice 
to the other Party of the grounds for withholding. 

In the event that the correctness of any such amount is questioned or contested in writing 
by either Party ,  the other Party shall promptly review the qucstiorird amount and shall, 
within FunUteen (14) days of the notice, given written notice of any error in its 
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determination of amounts owed. 

Each Party shall have until the end of one (1) year after the delivery of an Invoice to 
question or contest in writing the Invoice. After the one (1) year period has expired, 
neither Party may dispute the Invoice amount or payment thereunder. 

C. Interest. 

If either Party does not make a payment required by this Agreement on or before the 
Payment Due Date, the amount owed and not paid shall bear interest (compounded 
monthly) at the Interest Rate fiom the Payment Due Date until such payment, together 
with interest, is paid. If either Party makes a payment that is not required by this 
Agreement, the over payment amount shall bear interest (compounded monthly) at the 
hterest Rate fiom the date the over payment was received until such over payment, 

.. together with interest, is refunded. If payment by mail is acceptable to the invoicing 
party, payment will be accepted without interest if such payment is postmarked on or 
before the Payment Due Date. If the Payment Due Date falls on a day other than a 
Business Day, the next succeeding Business Day shall be the last day on which payment 
can be made or postmarked without interest charged being incurred pursuant to this 
section. 

D. Billine and Pavment Records. 

Until the end of one ( I )  year after its receipt of any Invoice, each Party shall make 
available to the other Party, and each Party may audit, such books and records of the other 
Party as are reasonably necessary for such Party to calculate the Monthly Capacity 
Payments, the Monthly Energy Payments or other amounts shown on such Invoice and 
thereby to verify the accuracy of the amounts billed. The Parties shall maintain such 
respective books and records in accordance with Generally Accepted Accounting 
Principles applicable from time-to-time. 
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EXHIBIT "C" 

Line-by-Linemield-by-Field Justification 

Linds)/Field(s) 

Page 12, Lines 7 - 10, Unique Non-Price Term 
Page 19, Lines 14 - 15, and 20-21, Price Term 
Page 20, Lines 3 -5,21, Price Term 
Page 21, Lines 1 - 7,13 - 16, PriceRisk Term 
Page 22, Lines 13 - 15, Risk Allocation Term 
Page 28, Lines 5 - 15, Risk/Price/Non-Price 

Page 29, Lines 1 - 6, Price/ Non-Price Term 
Appendix A Pages 1 - 4, All Lines, Price Term 
Appendix B Pages 1 - 5, All Lines, Price Term 
Appendix C Pages 1 - 4, All Lines, Non-Price 

Appendix D Pages 1 - 2, All Lines, Non-Price 

Appendix E Pages 1 - 2, All Lines, Non-Price 
Term 

Appendix F Page 1, Lines 5 - 11, Price Term 

Page 15, Lines 10 - 19 

Terms 

Term 

Term 

Justification 

This price or non-price term of the 
contract is entitled to designation as 
confidential pursuant to Sections 
366.093(3)(a), (d) and (e), Florida 
Statutes. The basis for this information 
being designated as confidential is more 
fully set forth in paragraphs 2 and 3 of 
this Request. 

This price or non-price term of the 
contract is entitled to designation as 
confidential pursuant to Sections 
366.093(3)(a), (d) and (e), Florida 
Statutes. The basis for this information 
being designated as confidential is more 
fully set forth in paragraphs 2 and 3 of 
this Request. While the general nature of 
the term contained in this section is 
public, the actual details have not been 
made public for the reasons stated in 
paragraphs 2 and 3 of this Request. 


