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Ms. Bayo: 

Pursuant to Commission Rule 25-30.550 (1) , Florida Administra- 
Code, enclosed is a copy of a Developer Agreement entered into 

between Aloha Utilities, Inc. and Trinity Retail, LLC. 

In accordance with the aforementioned Rule, we will deem this 
Agreement approved if we do not receive notice from the Commission 
of i ts  intent to disapp Should you have 
any questions regardin please do not 
hesitate to contact me. 
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This instrument prepared by:  Return to: 
John R. J e n k i n s ,  E s q u i r e  Connie Kurish 
Rose, Sundstrom and Bent ley  LLP Aloha Utilities, Inc .  
2548 B l a i r s t o n e  P i n e s  Drive 2 5 1 4  Aloha Place 
Tallahassee, FL 32301 Hol iday ,  FL 34691 
( 8 5 0 )  877-6555 ( 7 2 7 )  937-4275  

DEVELOPER AGREEMENT 

THIS AGREEMENT made and entered into this /&- 

I/ 

dav of - -L -~ 

&?%F/fit. bpx, 2 0 0 8 , by and between ?p+d/'/ u - c  
a Florida corporation, hereinafter re fer red  to ' as  "Dev&loper", - 
and ALOHA UTILITIES, INC. , a F l o r i d a  corporation, hereinafter 
ref erred to as "Service Company", 

WHEREAS, Developer owns or is about to acquire a fee 
interest in certain lands located in Pasco County, Florida, and 
described in Exhibit "A" , attached hereto and made a part hereof 
as if fully set out in this paragraph and hereinafter referred 
to as the "Property", and Developer presently intends to develop- 
the Property into a commercial and professional o f f i c e  complex 
together with such other uses as permitted by the appropriate 
zoning classifications or designations, and appurtenant 
facilities but reserves a l l  rights to change the use of the 
Proper ty  at any time or times; and 

WHEEAS, in order to meet the financial and general 
requirements of Federal, State and l o c a l  governmental agencies, 
including, but not limited to, the Pollution Control agencies, 
the Department of Environmental Protection, the Florida Public 
Service Commission and other agencies having jurisdiction over 
the Service Company or the Property (herein generally called 
"Public Agencies") , it is necessary that adequate central water 
distribution and sewage collection services be provided to serve 
the Prope r ty ,  the u s e r s  of the property and the appurtenant 
facilities to be located on the Property; and 

WHEREAS, Developer is not certified to provide central 
water distribution and sewage collection services to serve the 
Property, but is desirous of promoting the construction of such 
facilities so that the Prope r ty  will r e c e i v e  adequate water and 
sewage service; and 

WHEREAS, the Service Company is willing to provide, in 
accordance with the provisions of this Agreement, central water 
treatment and distribution and sewage collection and treatment 



services to the Property and thereafter operate applicable 
facilities so that the occupants of the improvement on the 
Property and the appurtenant facilities will receive an adequate 
water supply  and sewage collection and disposal service from 
Service Company; 

NOW, THEREFORE, f o r  and in consideration of the premises 
the mutual undertakings and agreements herein contained and 
assumed, and f o r  o t h e r  good and valuable consideration, the 
receipt and sufficiency of which is hereby acknowledged, 
Developer and Service Company hereby covenant and agree a s  
follows : 

1. The foregoing statements are true and correct and 
an integral part hereof. 

2. The following terms shall have the following 
definitions for the purpose of interpreting this Agreement: 

The person ( s )  or 
entity/entities on the Property that actually utilize the water 
and sewer services of Service Company, which may include 
Developer. 

"Consumer '' - (a )  

(b) "Consumer Installation" - All facilities on 
the Consumer's side of the Point of Delivery (as hereinafter 
defined) . 

(d "Contribution-in-aid-of-Construction 
(CIAC)" -The sum of money and/or the value of Property including 
real property represented by the cost of the water distribution 
and sewage collection systems, including b u t  not limited to lift 
stations and treatment plants, constructed or to be constructed 
by Developer which Developer transfers to Service Company at no 
cost or charge to Service Company to provide utility services to 
the Property or any portion thereof. 

(d) "Equivalent Residential Connection (ERC) '' - 
A f a c t o r  used to convert a given average daily flow of water 
(ADF) to the equivalent  number of residential connections. For 
this purpose, the average daily flow of one equivalent 
residential connection (ERC) is 270 gallons per day (gpd) .  

( e )  "Notice to Proceed" - A document executed 
by Developer expressing a formal order  pursuant to this 
Agreement , for the start of specific water or sewer service. 



(f) "Point of Delivery" - The point where the 
sewer pipes or water meters of Service Company connect with the 
pipes of the Consumer. Unless otherwise indicated in writing, 
P o i n t  of Delivery shall be at the Consumer's lot line. 

(9) ''Service" - The readiness and ability on 
the part of Service Company to furnish and maintain water 
treatment and distribution and sewage collection services to t h e  
Point of Delivery f o r  Customers (pursuant to applicable rules 
and regulations of applicable regulatory agencies.) 

(h) "System Capacity Charge" - The charge made 
by t h e  Service Company for each new connection to the utility 
system, which charge is designated to def ray  a portion of the 
c o s t  of the utility system. 

3. Representations and Warranties of Developer. The 
Developer warrants and represents that (which warranties and 
representations shall specifically survive t he  making of this 
Agreement and delivery of any documents required herein or the- 
performance of any duties required herein.) : 

(a)  It is 
existing and in good standing 
F l o r i d a ,  and has the corporate 
its business as now conducted. 

a corporation duly organized, 
under the laws of the State of 
power and authority to carry on 

(b) Developer has the corporate power and 
authority to enter into and perform this Agreement, and is or is 
about to become t he  fee simple owner of the Property. This 
Agreement and any documentation required to be delivered 
hereunder will constitute the valid and binding obligation of 
the Developer in accordance with its terms. 

k )  The making of this Agreement will not 
violate any provisions of any law, federal, or state, or the 
certificate of incorporation or by-laws of t h e  Developer or 
result in the breach of or constitute an event of default under 
t he  terms of any contractual agreement to which the Developer is 
a party or by which the Developer is otherwise bound. 

( d )  No approval, authorization or consent of 
any court, administrative or government agency is required f o r  
any part of the execution, delivery or performance by the 
Developer of this Agreement. 



(e) The execution and delivery of this 
Agreement has been d u l y  authorized by the stockholders and 
directors of the  Company. 

4. Representations and Warranties of Service Company. 
Service Company warrants and represents that (which warranties 
and representations shall specifically survive the making of the 
Agreement) : 

( a )  Service Company is a corporation duly 
organized, existing and in good standing under the laws of the 
State of Flor ida  and has the corporate power and authority to 
carry on its business as now conducted. 

(b) Service Company has the corporate power and 
authority to enter into and perform this Agreement. This 
Agreement any documentation required to be delivered hereunder 
will constitute the valid and binding obligation of Service 
Company in accordance with its terms, which are in accordance 
with the Rules of t h e  Public Service Commission. b 

( c )  The making of this Agreement will not 
violate provisions of any statutory laws, federal or s t a t e  o r  
the certificate of incorporation or by-laws of Service Company 
or result in the breach of, or constitute an event of default 
under the terms of any contractual agreement to which Service 
Company is a part or by which the Service Company is otherwise 
bound 

(d) Service Company will comply with the 
applicable r u l e s  and regulations of governmental authorities 
having jurisdiction over its operations and this Agreement, any 
such applicable rules, regulations and authority, as now 
constituted or as amended from time to time being incorporated 
into this Agreement and made apart hereof by reference. 

(e) Subject to obtaining all required approvals 
from applicable governmental authorities, Service Company 
agrees to provide water and sewer services to the Property, as 
and when needed, in accordance with the terms and provisions of 
this Agreement. 

5. System Capacity Charges. Developer agrees to pay to 
Service Company on the date of execution of this Agreement 



"System Capacity Charges" of $ d , 7 / y  9 2  f o r  water service and 
$ g, 'f57.38 for  sewer service f o r  11, bcpfl gallons per day 
(GE'D) and Service Company agrees to'reserve upon receipt of said 
payment ( C I I  E R C s )  of each water and sewer plant capacities 
for Developer's proposed connections (with said System Capacity 
Charges being those approved by t h e  Flor ida Public Service 
Commission or o t h e r  regulatory body w i t h  jurisdiction over 
Service Company) and Service Company agrees to provide said 
water and sewer services in accordance with the terms of this 
Agreement, upon payment of said System Capacity Charges. 

At such point in time that Developer utilizes capacity 
for more .than ERCS it shall be requi red  to pay the System 
Capacity Charges f o r  such excess capacity required. The 
Developer agrees to pay additional system capacity charges for 
any usage above the base figure of 4\ ERC's. Payment of 
additional System Capacity Charges shall be made within 30 days 
of Developer's notification, by the Service Company, that 
Developer has exceeded the capacity as set f o r t h  above. I f  the 
Developer notifies the Service Company of its intent to develop 
additional units, payment of additional System Capacity Charges 
shall be made within 30 days of the developers notice of  intent, 
to develop additional units. The rate to be paid f o r  each unit, 
ERC shall be the System Capacity 
unit, ERC. This shall not 
provisions of Paragraph 6 . 

Aloha hereby agrees to 
services of sufficient capacity, 

Charge then in effect for each 
otherwise excuse the notice 

provide wastewater treatment 
subject to the conditions and 

limitations set forth herein, for the Development of properties 
described in Exhibit "A"; provided, however, that such services 
in t h e  form of a collection permit shall only be provided 
within six ( 6 )  months, and actual wastewater treatment service 
within twelve (12) months, a f t e r  payment by Developer of system 
capacity charges f o r  t he  proposed units requiring service. 

Aloha hereby agrees to provide potable water serv ices  of 
sufficient capacity, subject to the conditions and limitations 
s e t  forth herein; provided, however, t h a t  such services shall 
only be provided within twelve (12) months after payment by t h e  
Developer of system capacity charges f o r  the proposed units 
requiring service. 

Notwithstanding any th ing  herein to the contrary, in the 
event the Property uses capacity in excess of the amounts 
secured under this Agreement, Service Company may require 
payment of additional System Capacity Charges as a condition of 



providing continued service. 

6. Time of Payment. Service Company provides 
service to the Property pursuant to payment of System Capacity 
Charges. The System Capacity Charge due f o r  capacity shall be 
the charge in effect at the time of connection. Such charge may 
be amended or revised from time to time pursuant to PSC 
approval. In the future, shou ld  the PSC approve a guaranteed 
revenue charge, an AFPI (Allowance for Funds Prudently Invested) 
or other charge to compensate Service Company f o r  the cost of 
providing service, Developer shall be subject to such approved 
charges for units not yet connected pursuant to this Agreement. 
Noth ing  contained h e r e i n  shall prevent or prohibit Service 
Company from requesting or obtaining an increase in System 
C a p a c i t y  Charges or rates. 

7. On-Site Installation. Developer hereby agrees to 
construct and to transfer ownership and control to Service 
Company as a contribution-in-aid-of-construction, of the on-site 
wate r  treatment and distribution systems and sewage collection 
systems . The term "on-site water treatment and distribution 
systems and sewage collection systems'' means and includes all 
water distribution and supply mains, lines, pipes,pumps, wells, 
storage facilities and any other related facilities and sewage 
collection lines, and treatment facilities and equipment, 
including pumping stations, constructed within the boundaries of 
the Proper ty  in accordance with the terms of this Agreement, to 
serve each Consumer within the Property. On-site installations 
s h a l l  not include Consumer Installations. 

(a )  Plans. Developer shall cause to be 
prepared three (3) copies of the applications for permits and 
three (3) sets of finalized engineering plans prepared and 
sealed by a professional engineer registered in the State of 
Florida.  Plans shall show the on-site water distribution and 
sewage collection systems proposed to be installed to provide 
service to Consumers within the Property. Such detailed plans 
may be limited to the first development phase only, and in such 
instance, plans for subsequent phases s h a l l  be furnished from 
time to time as such phases are to be developed. However, each 
such development phase shall conform to a master plan  f o r  the 
development of the Property and such master plan shall be 
submitted to Service Company concurrent with or prior to 
submission of engineering plans f o r  the first development phase. 
Developer reserves the right to modify such master plan any time 
in such  a manner as to not unduly interfere with Service 
Company's existing facilities and upon modification, shall 



submit four'copies of the modified plan to service Company. The 
cost of any modifications to Service Company's existing systems 
on the Property or to such master plan f o r  the Property that are 
caused by Developer's modifications or changes shall be borne by 
Developer. Developer shall cause its engineer to submit 
specifications governing the material to be used and the method 
and manner of installation. All such plans and specifications 
submitted to Service Company's engineer shall meet the minimum 
specifications of Service Company and shall be subject to the 
approval  of Service Company, which approval shall not be 
unreasonably withheld or delayed. No construction shall 
commence until Service Company and necessary regulatory, 
agencies, if any, have approved such plans and specification in 
writing (except that regulatory agency approval shall be in 

permits and approved plans are returned by regulatory agencies 
to Developer, Developer shall submit to Service Company one (1) 
copy of water and/or sewer permit and approved plans. Developer 
shall a l s o  supply to the Service Company an itemized list of 
materials and all contractors to be used covering a l l  contract 
items. 

writing only if so required by the regulatory agency). If 

Q 

(b) Contractor. All sewer and water contractor 
shall be approved by Service Company, and Service Company shall 
not unreasonably withhold or delay its approval thereof. 

(c) Construction. Developer shall provide to 
Service Company's inspector, fifteen (15) days notice prior to 
commencement of construction. Developer shall cause to be 
constructed, at Developer's own c o s t  and expense, the on-site 
water distribution and sewage collection systems as shown on the 
approved plans and specifications. 

(d) Inspection. During the construction of the 
on-site water distribution and sewage collection systems by 
Developer, Service Company shall have the right to inspect such 
installations at all times to determine compliance with the 
approved plans  and specifications. The engineer of record shall 
a l s o  inspect construction to assure compliance with the approved 
plans and specifications. Forty-eight (48) hours notice. of all 
standard tests for pressure, exfiltration, line and grade, and 
all o t h e r  normal engineering t e s t s  shall be given to the Service 
Company. Tests shall demonstrate that the systems have been 
installed in accordance with the approved plans and 
specifications, good engineering practices, and the American 
Water Works Association criteria. The Service Company, 
Developer, engineer of record and utility contractor each may be 



present for'such tests. There shall be an inspection Charge to 

cover the Service Company's cost of inspection of installations 
on the Property as specified in Exhibit "B". 

(e) Completion. Upon completion of construction, Developer's 
engineer of record s h a l l  submit to Service Company a copy of the 
signed certification of completion submitted to the required 
regulatory agencies, if any. If certification is f o r  the water 
distribution system, a copy of the bacteriological results and a 
sketch showing locations of a l l  sample points shall be included. 
The engineer of record shall also submit to Service Company 
ammonia mylars of the as-built plans prepared and certified by 
the engineer of record, and the recorded plat, if any, including 
dedication sheet, if any. 

(f) Transfer of Title. Developer hereby agrees 
to transfer to Service Company title to all on-site water 
distribution and sewage collection systems installed by 
Developer or Developer's contractor pursuant to t h e  provisions 
of this Agreement. Such conveyance shall take place at the time, 
Developer receives the Service Company's final letter of 
acceptance. As evidence of s a i d  transfer of title, upon the 
completion of the installation ,and receipt of the final letter 
of acceptance and upon the rendering of service by Service 
Company, Developer shall : 

(1) Convey to Service Company, by bill of sale 
in form reasonably satisfactory to Service Company's counsel, 
the on-site water distribution and sewage collection systems as 
constructed by Developer and approved by Service Company. 

(ii) Assign any and a11 warranties, and 
maintenance, completion ,and performance bonds and the right to 
enforce same to the Service Company which Developer obtains from 
any contractor constructing the sewer and water systems. 
Developer shall obtain a written warranty, completion, and 
performance and maintenance bonds from its contractor for a 
minimum period of twenty-four (24) months. If Developer does 
not obtain such written warranty and performance and maintenance 
bonds from its contractor and deliver same to Service Company, 
then in such event, Developer, by the terms of this instrument, 
agrees to warrant the construction of the on-site water 
distribution and sewage collection systems installed by 
Developer or Developer's contractor, for a period of thirty-six 
(36) months from the date  of acceptance by the Service Company 



of said utility systems. 

(iii) Provide to the Service Company an 
executed notarized no lien affidavit in form reasonably 
satisfactory to Service Company's counsel on the utility systems 
installed by Developer by reason of w o r k  performed or services 
rendered in connection with the installation of the systems. 

(vi) Provide Service Company with all appropriate 
operation/maintenance and p a r t s  manuals. 

(v) Enter into an easement agreement with 
Service Company f o r  easements and/or rights-of-way covering 
areas in which the on-site water distribution and sewage 
collection systems are installed, by recordable document in form 
acceptable to Service Company counsel. 

(vi) Grant a 50-foot by 50-foot  exclusive 
easement f o r  any lift station sites constructed on Developer's 
Property, including a non-exclusive easement f o r  ingress and 
egress to such site. The easement shall include a 
"non-disturbance agreement" as set f o r t h  below. No improvements e 
may be made within this easement without the written consent of 
Service Company. Notwithstanding anything herein to the 
con t ra ry ,  however, Developer may landscape the area of the 
e as emen t 

(vii) Supply to the Service Company a copy of 
the invoices and an itemized list of materials used covering a l l  
contract items and a release of lien from the contractor, 
suppliers, and a contractors F i n a l  Affidavit. 

Service Company agrees that the issuance of the 
final letter of acceptance for the on-site water distribution 
and sewage collection 'systems installed by Developer shall 
constitute the assumption of responsibility by Service Company 
f o r  the continuous operation and maintenance of such systems 
from that date forward, except  as otherwise provided herein. 

8. Application for Service: Consumer Installation. 
Developer, or any owner of any parcel of the Property, or any 
occupant of any residence, building or unit located thereon, 
shall not have the right to and shall n o t  connect any Consumer 
Installation to the on-site water. distribution and sewage 
collection systems facilities until formal written application 
has been made to Service Company by the prospective consumer of 
service, or on their behalf, and the meter installation fee has 



been paid in accqrdance with the then effective rules and 

regulations of Service Company, and approval has been granted 
for such connection. 

9. Easements. Developer agrees to grant and give to 
Service Company a non-exclusive right or privilege to maintain, 
repair, replace, construct and operate said on-site water 
distribution and sewage collection facilities in the area to be 
developed by Developer. Mortgagees, if any, holding prior liens 
on the Property shall, upon the reasonable request of Service 
Company be required to give to Service Company assurance by way 
of a "non-disturbance agreement" that in the event of 
foreclosure, mortgagee would continue to recognize the easement 
rights of Service company as long as Service Company complied 
with the terms of this Agreement. 

Developer hereby further agrees that the foregoing 
grants shall include the necessary right of ingress and egress 
to any part of the Property upon which Service Company is 
maintaining, repairing, or operating such facilities; such that- 
the foregoing grants shall be f o r  the use of the Service 
Company, its successors or assigns; and that where roads cross 
easement areas such roads shall be constructed in accordance 
with commonly accepted engineering practices of Pasco County, 
Florida, or as otherwise required by law. The use  of easement 
area by Service Company shall not preclude the use by Developer 
or other utilities of these easement areas,  such as, for cable 
television, telephone, e lec t r ic ,  roads or walkways, provided, 
however, that the same. shall no t  reasonably interfere with 
Service Company's utilization of same and shall be in compliance 
with commonly accepted engineering practices of Pasco County, 
Florida or as otherwise required by law. 

Service Company hereby agrees that a l l  easement grants will 
be utilized in accordance with the established and generally 
accepted practice of the water and sewer industry with respect 
to the installation, maintenance, repair, replacement, 
construction and operation of all its facilities in any of the 
easement areas. Service Company agrees that it will at all times 
maintain such facilities in good order, condition and repair, at 
its s o l e  cost and expense, in accordance with a l l  standards and 
specifications which may be prescribed by any governmental or 
regulatory authority having jurisdiction. Service Company shall 
restore easement areas only to the extent of sodding and 



restoring sidewalks and pavement and Service company shall not 

be responsible for restoring such things as shrubbery, plants, 
fences or o t h e r  structures placed within the easement areas. 

10. Aqreement to Serve. Service Company covenants and 
agrees that upon the completion of construction of the on-site 
water distribution and sewage collection services facilities by 
Developer, its inspection, and the issuance of the final letter 
of acceptance by Service Company, Service Company will connect 
or oversee the connection of the on-site water distribution and 
sewage collection services facilities installed by Developer to 
the central facilities of Service Company. Such connection 
shall at all times be in accordance with rules, regulations and 
orders of the applicable governmental authorities. Service 
Company agrees that once it provides water distribution and 
sewage collection services to t h e  Property and Developer or 
others  have connected Consumer Installations to its system, 
thereafter, Service Company, its successors and assigns will 
continuously provide, at its cost and expense, but in accordance 
with the o the r  provisions of this Agreement and the rules and 
regulations and rate schedule s e t  by applicable government, 
authorities, water and sewer services to the Property in a 
manner to conform with a l l  requirements of the applicable 
governmental authority having jurisdiction over the operations 
of Service Company. 

Although the responsibility for connecting the Consumer 
Installation to the water meter or sewer lines of Service 
Company a t  the Point of Delivery is that of the Developer or 
entity other than Service Company, with reference to such 
connections, the parties agree as follows: 

( a )  Application f o r  the installation of water 
meters shall be made at least seventy-two (72) hours in advance, 
not including Saturdays, Sundays, and holidays. 

(b) A11 Consumer Installation connections main 
interconnects and other lines as indicated by Service Company in 
accordance with standard engineering practices, must be 
inspected by Service Company before backfilling and covering of 
any pipes, except as provided for in (d) below. 

(C) Notice to Service Company requesting an 
inspection of a Consumer Installation connection may be given by 
or on behalf of the plumber of  Developer, and the inspection 
will be made within seventy-two (72) hours, n o t  including 
Saturdays, Sundays, and holidays. 



( d )  If Developer does not comply with the 
foregoing inspection provisions, Service Company may refuse 
service to a connection that has not been inspected until 
Developer complies with these provisions. 

(e) The cost of constructing, operating, 
repairing or maintaining Consumer Installations shall be that of 
Developer or Consumer or a p a r t y  other than Service Company. 

( f> If a commercial kitchen, cafeteria, 
restaurant or other commercial food preparation or dining 
facility is constructed within the Property, the Service Company 
shall have the right to require that a grease t r a p  be 
constructed, installed, connected and maintained as  necessary by 
Consumer so that a l l  wastewaters from any grease producing 
equipment within such facility, including floor drains in food 
preparation areas, shall first enter the grease trap f o r  
pretreatment before the wastewater is delivered to the lines of 
the Service Company. Size, materials and construction of such 
grease traps are subject to approval by Service Company. Such ,  
approval shall not be unreasonably withheld or delayed. Service 
Company shall have the on-going right during regular business 
hours to inspect Consumer's or Developer's premises in order to 
insure compliance with the provisions hereof. 

No substance other than domestic wastewater will 
placed into the sewage system and delivered to the lines of 
Service Company. Should any non-domestic wastes, grease 
oils, including, but not limited to, f l o o r  wax or paint, 
delivered to the lines, the Consumer will be responsible 
payment of the cost and expense required in correction 
repairing any resulting damage, and Developer will so advise 
purchasers or tenants, as applicable. 

be 
the 
or 
be 

fo r  
or 
its 

(9) Non-residential Consumers of the Service 
Company, acquiring water and sewer service rights by and through 
Developer, shall not deposit into the sewer system non-domestic 
waste which would be classified as a hazardous substance as 
defined in the U.S. Comprehensive Environmental Response, 
Compensation and Liability Act of 1980 or successor legislation, 
any p etroleum or product defined in Section 376.301 (15) or 
Section 377.19 (ll), Florida Statutes, respectively, or as 
objectionable by the regulatory agencies of the State of Florida 
or the County Health Department, or the Service Company. In the 
event of such deposit, Service Company shall have the unilateral 



right to withhold further service to such Consumer until such  
time as corrective action has been taken and all of Service 
Company's cost incurred in the process of correcting same, 
including legal, engineering, consulting, administrative and 
contingent fees, are paid by the Consumer. 

11. Rates. Service Company agrees that the rates to be 
charged to Developer and individual Consumers of water and sewer 
service shall be those set forth in the tariff of Service 
Company approved by the applicable governmental agency. 
However, notwithstanding any provision in this Agreement, 
Service Company, its successors and assigns, may establish, 
amend or revise, from time to time in the future, and enforce 
rates or rate schedules so established and enforced and shall, 

. in any event, at a l l  times be reasonable and subject to 
regulations by the applicable governmental agency, or as may be 
provided by l a w .  Rates charged to Developer or Consumers 
loca ted  upon the Property shall at all times be identical to 
rates charged f o r  the same classification of service, as are or 
may be in effect throughout the service area of Service Company. 

12. Exclusive Right to Provide Service. Developer- 
agrees that Developer, or the successors and assigns of 
Developer, shall not engage in the business or businesses of 
providing potable water or sewer services to the Property during 
the period of time Service Company, its successors and assigns, 
provide water and sewer services to the Property, it being t he  
intention of the parties hereto that under the foregoing 
provisions and also other  provisions of this Agreement, Service 
Company s h a l l  have the sole and exclusive right and privilege to 
provide water and sewer services to the Property and to the 
occupants of such buildings or units constructed thereon, except 
f o r  the providing by Developer, from its own sources and lines 
of water f o r  irrigation uses. 

13. Binding Effect of Agreement. This Agreement shall 
be binding upon and shall inure to the benefit of Developer, 
Service Company and their respective assigns and successors by 
merger, consolidation, conveyance or otherwise. 

14. Notice. Until further written notice by either 
p a r t y  to the other, a l l  notices provided for herein shall be in 
writing and transmitted by messenger, by U.S. certified or 
registered mail return receipt requested, by express mail or by 
telegram, and if to Developer, shall be mailed or delivered to 
Developer at: 



with 

and 

with 

copies to: 

if to the Service Company, at: 

Aloha Utilities, Inc. 
2514 Aloha Place 
Holiday, Florida 33591 

copies to : 

John Jenkins, Esquire 
2548 Blairstone Pines Drive 
Tallahassee, Florida 32301 

15. Laws of Florida. This Agreement shall be governed 
by the laws of the State of Florida and it shall be and become 
effective immediately upon execution by both parties hereto, 
subject to any approvals which must be obtained 
governmental authority, if applicable. 

16. Costs and Attornev's Fees. I n  the event 
Service Company or Developer is required to enforce 
Agreement by Court proceedings or otherwise, by instituting 

from 

the 
this 
suit 

or otherwise, then the prevailing party shall be entitled to 
recover from the other party all a t t o r n e y s  fees and c o s t s  
incurred, including such, fees and costs on appeal. 

17. Force Majeure. In the event that the performance 
of this Agreement by either party to this Agreement is prevented 
or interrupted in consequence of any cause beyond the control of 
either par ty ,  including but not limited to Act of God or of the 
public enemy, war, national emergency, allocation or of other 
governmental restrictions upon the use or availability of  labor 
or materials, rationing, civil insurrection, riot, racial or 
civil rights disorder or demonstration, strike, embargo, f lood ,  ' 
t i d a l  wave, fire, explosion, bomb detonation, nuclear fallout, 
windstorm, hurricane, sinkholes, earthquake, or other casualty 
or disaster or catastrophe, unforeseeable failure or breakdown 



of pumping transmission or other facilities, governmental rules 
or acts or orders or restrictions or regulations or 
requirements, acts or action of any government of p u b l i c  
authority or commission or board or agency or agent or o f f i c i a l  
or o f f i c e r ,  the enactment of any statute or ordinance or 
resolution or regulation or rule or ruling or order, order or 
decree or judgment of restraining order or injunction of any 
court, s a i d  p a r t y  shall not be liable f o r  such non-performance. 

18. Indemnification. The Developer agrees to 
indemnify, defend and hold harmless Service Company from and 
against any and a l l  liabilities, personal injury claims, 
damages, ,costs and expenses (including reasonable attorney's 
fees including those on appeal and in bankruptcy proceedings) to 
which Service Company may become subject by reason of or arising 
out of the Developer's breach or non-performance of this 
Agreement. This indemnification provision shall survive the 
actual connection to Service Company's water and sewer system. 

19. Notice. Service Company shall provide to developer 
timely notice of any proposed rate changes and/or hearings 
affecting the Service Company or its rates or ability to provide, 
service to the Developer a t  the rates and dates and in the 
quantity set forth in t h i s  Agreement. 

2 0 .  This Agreement supersedes all previous agreements 
or representations, either verbal or written, heretofore in 
effect between Developer and Service Company, made with respect 
to the matters herein contained, and when duly executed, 
constitutes, the matters herein contained, and when duly 
executed, constitutes, .the agreement between Developer and 
Service Company. No additions, alterations or variations of the 
terms of this Agreement shall be valid, nor can provisions of 
this Agreement be waived by either party, unless such additions, 
alterations, variations or waivers are expressed in writing and 
duly signed by the party to which they are to be applied. 

21. When required by the c o n t e x t ,  the singular number 
shall include the plural, and the masculine, feminine and neuter 
genders shall each include the others. 

22. Whenever approvals of any nature are  required by 
either party to this Agreement, it is agreed that same shall not 
be unreasonably withheld or delayed. 

23. Unless otherwise agreed in writing, the submission 
of this Developer Agreement f o r  examination by either party to 



the other does not constitute an o f f e r  by either party but 
becomes effective o n l y  upon execution thereof by both Service 
Company and Developer. 

24. Failure to insist upon strict compliance of any of 
the terms, covenants, or conditions herein shall not be deemed a 
waiver of such terms, covenants, or conditions, nor  shall any 
waiver or relinquishment of any right or power hereunder at 
anyone time or times be deemed a waiver or relinquishment of 
such right or power at any other time or times. 

25 Developer understands and agrees that, this 
Agreement or the capacity reserved hereunder cannot and shall 
n o t  be assigned or delegated by Developer to. third parties 
without the written consent of Service Company, which consent 
shall no t  be unreasonably withheld. 

26. Service Company shall have the right to inspect, a t  
its sole cost and expense, Consumer Installations at a l l  
reasonable times, provided that the responsibilities and 
agreements that apply to Service Company's use of easement 
areas,  as set forth in paragraph 10 of this Agreement shall also- 
apply to any and a l l  actions t aken  by Service Company pursuant 
to this paragraph. 

27. This Agreement is binding on the successors and 
assigns of the parties hereto, including any municipal o r  
governmental purchaser of Service Company. The r i g h t s  and 
obligations created pursuant to this Agreement shall be deemed 
to run w i t h  the land described in Exhibit "A" and shall be 
binding upon the successors in title or legal interest of 
Developer's right and obligations herein. This Agreement shall 
survive the sale or t r a n s f e r  of Service Company to any party. 

28. Each party hereby agrees to grant such f u r t h e r  
assurance and provide such additional documents as may be 
required, each by the other, in order to carry out t h e  terms, 
conditions and comply with the express intention of this 
Agreement. 

29. The Developer agrees to convey, at Developer cost ,  
by warranty deed or lien. free easement at Service Company's s o l e  
opt ion, well s i t e s  as CIAC, said well s i t e s  shall 
maintain a minimum distance of 200 feet from any improvements of 
sources of pollution. The well sites shall be to the s o l e  
satisfaction of Service Company, and the Developer shall be 
responsible for a l l  c o s t s  of ,improvement of the same in accord 



with the provisions of this Agreement. ' 

30. Conservation and Reuse of Water Resources. The 
Developer agrees to accept and receive Service 
Company's sewage treatment plant effluent for 
spray irrigation and/or reuse disposal on the 
Property. Developer covenants and agrees that 
Service Company's effluent, if available, s h a l l  
always be the primary source of water for any non- 
potable use  f o r  the Property. Developer will, at 
Developer's s o l e  c o s t  and expense, install such 
lines and facilities f o r  the disposition of s a i d  
effluent on the Property. Developer agrees to pay 
all of Service Company's approved rates and 
charges f o x  reuse service, which may include t h e  
cost of Developer's proportionate share of the 
lines, transmission costs reasonably required to 
t r a n s p o r t  effluent to the Property, which costs 
may include, but n o t  be limited to design, 
engineering, pe rmi t t ing , construct ion, and 
inspection fees. d 

31. Time of the Essence. It is understood and agreed 
between the parties hereto that time i s  of the 
essence of this Agreement and this applies to all 
terms and conditions contained herein. 

IN WITNESS WHEREOF, Developer and Service Company have 
executed or have caused this Agreement, with the named Exhibits 
attached, to be duly executed in several counterparts, each of 
which counterparts shall be considered an original executed copy 
of this Agreement. 



W I ~ ~ S S E S  : f A 

My Commission Expires : 8/,4(&& 
I ‘  

P r i n t  Name: 

Notarial Seal 
Janice McDermott, Notary Public 
Philadelphia, Philadelphia County 

I L d+e”issinn Expires Aug. 19, 2004 

TRINITY RETAIL, LLC 

B y :  E a s t e r n  Retail H o l d i n g s  
L i m i t e d  P a r t n e r s h i p  

B y :  LMRES Real E s t a t e  Advisers, Inc., 

B y :  

STATE OF F l o r i d a )  

COUNTY OF Pasco ) 
1 ss 

acknowledged before  me this 

a Florida Corporation, on 
2 0 0  6 I Stephen G .  Watford, 

beha l f  of said Corporation. ~ 

.! 

(4 1QOI.fb-L 9 <- --21; 
Notary Public 

My Commission Expires: 

ss 

4 



EXHIB I T 'I B 

SYSTEM CAPACITY CHARGES 

Upon execution of this Agreement, Developer agrees to 
pay Service Company System Capacity Charges of $ f o r  
water service and $ f o r  sewer service to induce Service 
Company to reserve ERC's per day of each water and sewer 

Said plant capacities f o r  Developer's proposed connections. 
systems capacity charges to be paid by Developer are those which 
are  approved by the Florida Public Service Commission or other 
regulatory body with jurisdiction over  Service Company. 

OTHER CHARGES 

Inspection Charae 

Service Company imposes an Inspection Charge equal to 
its actual costs,  not  to exceed two percent of the  construction 
cost, either actual or estimated, of the subject water and sewer 
facilities as installed by the Developer. Developer agrees to 
pay same prior to Service Company's acceptance of lines and 
facilities from Developer. 

Recording Charges 

Service Company imposes a recording charge equal to its 
actual c o s t .  Developer agrees to pay Service Company, prior to 
Service Company's acceptance of lines and facilities, the actual 
recording charge. Said charges are those established by the 
Clerk of the  Circuit Court of Pasco County. 


