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GREG ROGERS, Level  3 Communi c a t i o n s .  
DENISE VANDIVER, Commission S t a f f .  

Communi c a t i o n s  . 

STAFF RECOMMENDATION 

I S S U E  1: should t h e  Commission i s s u e  a d e c l a r a t o r y  
statement t h a t  Level 3 i s  n o t  r e q u i r e d  t o  pay 
r e g u l a t o r y  assessment fees  on t h e  revenues i t  r e c e i v e s  
f rom c o l l o c a t i o n  i n  i t s  F l o r i d a  f a c i l i t i e s ?  
RECOMMENDATION: No. The Commi s s i  on shoul  d i ssue a 
d e c l a r a t o r y  statement t h a t  Level  3 i s  requ i  red  t o  pay 
r e g u l a t o r y  assessment fees  on t h e  revenues i t  r e c e i v e s  
f rom c o l  1 o c a t i  on i n i t s  F1 o r i  da f a c i  1 i ti es . 
I S S U E  2 :  should t h i s  docket  be c losed? 

d ispose o f  t h e  p e t i t i o n  f o r  d e c l a r a t o r y  s tatement ,  t h e  
docket  should be c losed.  

RECOMMENDATION: Yes. I f  t h e  Commission vo tes  t o  

i 
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CHAIRMAN JACOBS: I t e m  4 .  

MS. BROWN: Commissioners, I t e m  4 i s  

another d e c l a r a t o r y  statement p e t i t i o n .  Level 3 

has requested t h a t  t h e  Commission f i n d  t h a t  i t s  

c o l  1 o c a t i  on revenues a r e  exc l  uded f rom t h e  

Commi s s i  on Is r e g u l a t o r y  assessment f e e  s t a t u t e s .  

s t a f f  has recommended o therw i  se. Level  3 Is 

c o l  1 o c a t i  on revenues a r e  gross revenues f rom 

i n t r a s t a t e  bus iness pursuant  t o  t h e  s t a t u t e  and 

should be i n c l u d e d  i n  Level  3 ' s  r e g u l a t o r y  

assessment f e e  c a l  c u l  a t i o n .  

T h i s  p o s i t i o n  i s  c o n s i s t e n t  w i t h  t h e  

language and t h e  l o g i c  o f  t h e  s t a t u t e ,  i t  i s  

consi  s t e n t  w i t h  t h e  Commi s s i  on I s t r a d i t i o n a l  

s tandard t rea tmen t  o f  revenues f rom t h e  l e a s e  o f  

communications f a c i l i t i e s ,  and i t  i s  t h e  more 

reasonable p o l  i cy f o r  t h e  f a i  r assessment o f  

fees  t o  cover t h e  costs, o f  t h e  Commission's 

r e g u l a t i o n .  

B a s i c a l l y ,  Commissioners, t h e r e  i s  n o t h i n g  

new under t h e  sun here .  The Commission has 

t r a d i  t i  o n a l l  y t r e a t e d  1 eas i  ng revenues f rom t h e  

l e a s i n g  o f  f a c i l i t i e s  as i n c l u d e d  i n  t h e  

r e g u l a t o r y  assessment f e e  c a l  c u l  a t i  ons . I t  

would be a change o f  p o l i c y  t o  change i t  here,  

~~ 
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and we d o n ' t  t h i n k  t h e  s t a t u t e  permi ts  i t  o r  

r e q u i r e s  i t .  

Level 3 communications has asked t o  address 

t h e  commi s s i  on. 

CHAIRMAN JACOBS: Very W e l l .  M r .  Hoffman. 

MR. HOFFMAN: Thank you, M r .  chairman. My 

name i s  Ken Hoffman. w i t h  me t o  m y  r i g h t  i s  

Greg Rogers, who i s  w i t h  Level 3 Communications, 

and M r .  Rogers w i l l  make Level 3 ' s  p resen ta t i on ,  

which addresses t h e  p e t i t i o n  t h a t  we f i l e d  f o r  

d e c l a r a t o r y  statement,  as w e l l  as t h e  s t a f f  

recommendation. 

CHAIRMAN JACOBS: M r .  Rogers. 

MR. ROGERS: Good morning. I'm Greg 

Rogers. 1'111 here on b e h a l f  on Level 3 

Communi c a t i o n s .  

I s a i d  t o  M r .  Hoffman l a s t  n i g h t  a t  d inne r  

t h a t  I apprec ia ted ,  I enjoyed t h e  humid i t y ,  

comi ng from Colorado. . 

CHAIRMAN JACOBS: O h ,  t h e r e ' s  more t o  

come. 

MR. ROGERS: I wasn ' t  expec t ing  t h i s  t h i s  

morning. I t ' s  a l i t t l e  excess ive,  i n  m y  v iew, 

and I o b v i o u s l y  wasn ' t  prepared. 

But I apprec ia te  t h e  o p p o r t u n i t y  t o  address 
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you t h i s  morning and f e e l  i t ' s  i m p o r t a n t  t o  

address t h e  Commission on t h i s  i s s u e  n o t  o n l y  

because o f  Level 3 ' s  concerns i n  t h i s  p a r t i c u l a r  

d i s p u t e  over t h e  r e g u l a t o r y  assessment f e e s  t h a t  

t h e  s t a f f  f e e l s  a r e  due, b u t  because o f  t h e  

p receden t ia l  va lue  t h a t  t h i s  would have on t h e  

ALEC i n d u s t r y  as a whole. 

And t h a t ' s  r e a l l y  why I ' m  here,  i s  because 

s t a f f ' s  recommendation runs t h e  r i s k  o f  sending 

t h e  Commission down a v e r y  s l i p p e r y  s lope  and 

regu l  a t i  ng a1 1 t e l  ecommuni c a t i o n s  --  excuse me, 

a l l  se rv i ces  prov ided by a c e r t i f i c a t e d  

c a r r i e r .  And t h a t  i s  our  concern, t h a t  t h e r e  i s  

n o t  a d i s t i n c t i o n  t h a t  i s  be ing  made between 

telecommunications s e r v i c e s  and o t h e r  

nonregulated s e r v i c e s  tha t  an ALEC m a y  be 

p r o v i  d i  ng . 
Level 3 b e l i e v e s  That i t s  r e g u l a t o r y  

r e p o r t i n g  and account ihg p r a c t i c e s  a r e  common t o  

compe t i t i ve  c a r r i e r s  across t h e  coun t ry ,  and i n  

t h i s  i ns tance ,  w i t h  regard t o  revenues t h a t  a r e  

assoc ia ted  w i t h  c o l l o c a t i o n  s e r v i c e s ,  and t h a t  

i s  based on t h e  fundamental unders tand ing  t h a t  

c o l  1 o c a t i  on i s n o t  a t e l  ecommuni c a t i  ons s e r v i  ce . 
T h i s  i s  t h e  f i r s t  i n s t a n c e  t h a t  Level  3 has had 
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where a Commission i s  a t t e m p t i n g  t o  e x e r t  

j u r i s d i c t i o n  over  a nonregu la ted  s e r v i c e .  

s t a f f ' s  p o s i t i o n  i n  t h e i r  a n a l y s i s  seems t o  

be based p r i m a r i l y  on t h e  reasoning t h a t  i f  

ILECs must pay r e g u l a t o r y  assessment fees  on 

c o l l o c a t i o n  se rv i ces ,  t hen  ALECs must as w e l l .  

And as was s t a t e d  e a r l i e r ,  t h e y  see t h a t  t h e r e  

i s  no l e g a l  j u s t i f i c a t i o n  f o r  Level  3 o r  ALECS 

to n o t  pay them when ILECs a r e  pay ing  them. 

We f e e l  t h a t  t h e  exac t  oppos i te  i s  t r u e ,  

t h a t  t h e  fundamental underp i  n n i  ngs o f  

t e l  ecommuni c a t i o n s  regu l  a t o r y  1 aw d i  c t a t e  i n 

t h i s  i ns tance  t h a t  ILECs and ALECs be t r e a t e d  

d i f f e r e n t l y ,  and t h a t  i s  t h e  r e s u l t  o f  t h e  

Te1 ecommuni c a t i o n s  Ac t  i t s e l  f ,  t h a t  ILECs a re  

regu la ted  as a monopoly p r o v i d e r ,  and ALECs a r e  

regu la ted  as c o m p e t i t i v e  p r o v i d e r s .  And t h a t  

e x i s t s  i n  F l o r i d a  i n  Sec t i on  364 i n  many 

examples. T a r i  f f i  ng , r a t e  de te rm ina t ions ,  

unbund l ing  o f  networks,  a l l  those a re  examples 

of d i f f e r e n t  t rea tmen ts  between how ILECS a r e  

t r e a t e d  and ALECs a re  t r e a t e d .  

The f a c t  t h a t  I L E C S  a r e  r e q u i r e d  t o  p r o v i d e  

c o l l o c a t i o n  under t h e  ' 96  Ac t ,  under Sec t i on  

251(c)(6) o f  t h e  Ac t ,  does n o t  mean t h a t  
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c o l l  o c a t i  on i s a t e l  ecommuni c a t i o n s  s e r v i  ce. I t  

s imp ly  means t h a t  i t  i s  a regu la ted  s e r v i c e  t h a t  

ILECs must p rov ide .  S o  because I L E C s  must pay 

i t  does n o t  make i t  telecommunicat ions s e r v i c e  

t h a t  then t r i g g e r s  t h e  r e g u l a t i o n  o f  ALECs. 

COMMISSIONER DEASON: M r .  Rogers, i f  i t ' s  

n o t  a te lecommunicat ions s e r v i c e ,  what i s  i t ?  I 

understand t h e r e  has been some suggest ion t h a t  

i t ' s  l i k e  a r e a l  e s t a t e  t r a n s a c t i o n .  

MR. ROGERS: E s s e n t i a l l y .  I mean, i t  i s  

t h e  l e a s i n g  and r e n t i n g  o f  space w i t h i n  a 

b u i l d i n g  t h a t  Level  3 owns. 

COMMISSIONER DEASON: SO l e t ' s  draw t h a t  

analogy a l i t t l e  b i t  f u r t h e r .  w e l l ,  t hen  

B e l l s o u t h  cou ld  come i n  and say t h a t  when they  

dec ide  t o  c o n s t r u c t  a b u i l d i n g ,  o r  i f  t h e y  l ease  

a b u i l d i n g  f rom someone t o  i n s t a l l  a c e n t r a l  

o f f i c e ,  t h a t  t h e  b u i l d j n g ,  t h e  l ease  i s  n o t  

te lecommunicat ions and' t h e r e f o r e  i s n o t  p a r t  o f  

t h e  c o s t  o f  p r o v i d i n g  s e r v i c e  t o  customers, and 

t h i s  Commission has no j u r i s d i c t i o n  over  t h a t ,  

t h a t ' s  a r e a l  e s t a t e  t r a n s a c t i o n .  T e l l  me how 

t h e y  -- 

MR. ROGERS: They c o u l d  come i n  and say 

t h a t  t h a t  i s  n o t  a te lecommunicat ions s e r v i c e  as 
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t e l  ecommuni c a t i o n s  a r e  d e f i  ned. However, t h e y  

nonetheless a r e  requ i  red t o  p r o v i d e  c o l l  o c a t i o n  

s e r v i  ces under t h e  Te1 ecommuni c a t i o n s  Ac t .  And 

t h a t  i s  t h e  a n a l y s i s  -- 

COMMISSIONER DEASON: W e l l ,  l e t  me j u s t  f o r  

a second -- y o u ' r e  n o t  requ i red  t o  p r o v i d e  any 

s e r v i c e  i n  t h i s  s t a t e ,  a r e  you? 

MR. ROGERS: T h a t ' s  c o r r e c t .  we ' re  n o t  

requ i  red  t o  p r o v i d e  -- 

COMMISSIONER DEASON: SO w h y  do we c o l l e c t  

any th ing? Under t h a t  a n a l y s i  s ,  under t h a t  

v i e w p o i n t ,  why i s  i t  t h a t  you have t o  pay any 

r e g u l a t o r y  assessment fees  i n t h i  s s t a t e ,  

because you ' r e  under no ob1 i g a t i  on t o  p r o v i d e  

s e r v i c e  i n  t h i s  s t a t e ?  

MR. ROGERS: T h a t ' s  r i g h t .  And t h a t  was 

a c t u a l l y  m y  v e r y  n e x t  p o i n t ,  i s  t h a t  ALECs a r e  

n o t  r e q u i r e d  t o  p r o v i d g  any s e r v i c e .  However, 

i f  t h e y  choose t o  p r o v i d e  s e r v i c e s  t h a t  a r e  

regu l  a t e d  , t h e y  shou ld  be assessed r e g u l  a t o r y  

assessment fees  f o r  those se rv i ces .  

B u t  t h e r e  a r e  ALECS t h a t  a r e  p r o v i d i n g  

c o l l o c a t i o n  i n  a co rpo ra te  s t r u c t u r e  such t h a t  

c o l l o c a t i o n  i s  broken o u t  as a nonregu la ted  

e n t i t y ,  and t h e r e  a r e  non-ALECs who a r e  

ACCURATE STENOTYPE REPORTERS, I N C .  
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p r o v i  d i  ng c o l  l o c a t i o n  as a nonregul  a ted  s e r v i  ce 

because i t  i s  n o t  a te lecommunicat ions s e r v i c e ,  

and thus ,  t h e  Commission does n o t  have t h e  

j u r i s d i c t i o n  t o  r e g u l a t e  t h a t  s e r v i c e ,  and those 

p rov ide rs  t h a t  a re  n o t  ALECs a r e  n o t  r e q u i r e d  t o  

become c e r t i f i c a t e d .  

COMMISSIONER DEASON: W e l l ,  I mean, i f  

someone i s  go ing t o  come t o  you and l e a s e  

c o l l o c a t i o n  space, i t  i s  f o r  t h e  p r e c i s e  purpose 

o f  p r o v i d i n g  t e l  ecommuni c a t i o n s  s e r v i  ce. woul d 

you agree w i t h  t h a t ?  

MR. ROGERS: NO, I do n o t .  

COMMISSIONER DEASON: So somebody i s  go ing  

t o  come t o  you and l e a s e  your  c o l l o c a t i o n  

s e r v i c e  t h i n k i n g  t h e y ' r e  go ing  t o  g e t  a co rne r  

o f f i c e  w i t h  a n i c e  v iew t o  p u t  i n  and do 

something t o t a l l y  d i f f e r e n t  t h a n  

t e l  ecommuni c a t i o n s  s e r y i  ce? 

MR. ROGERS: The re ' s  a v e r y  i m p o r t a n t  

d i s t i n c t i o n  t h a t  s t a f f  has n o t  drawn between 

t e l  ecommuni c a t i o n s  s e r v i  ces as t h e y  a r e  d e f i  ned 

and i n f o r m a t i o n  s e r v i c e s  o r  un regu la ted  

se rv i ces .  

And e s s e n t i a l l y  what Level  3 i s  p r o v i d i n g  

i s  access t o  t h e  I n t e r n e t .  They a l s o  a r e  

ACCURATE STENOTYPE REPORTERS, I N C .  
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p r o v i  d i  ng i n t e r s t a t e  s e r v i  ces i n 1 arge p a r t .  And 

so t o  t h e  e x t e n t  t h a t  you a re  r e g u l a t i n g  

i n t r a s t a t e  revenues, t h e r e ' s  mixed j u r i s d i c t i o n  

here.  There 's  a l s o  nonregu la ted  s e r v i c e  

p r i m a r i l y  t h a t  i s  be ing  o f f e r e d  as p a r t  o f  our  

c o l  1 o c a t i  on p r o v i  s i  o n i  ng . 
SO t h e  l i m i t a t i o n s  i n  s t a f f ' s  a n a l y s i s  t h a t  

says t h a t  c o l l o c a t i o n  i s  r e l a t e d  t o  

t e l  ecommuni c a t i o n s  s e r v i  ce,  whi ch i s a new r u l e  

t h a t ' s  s o r t  o f  be ing  made up f o r  t h e  f i r s t  t i m e  

as f a r  as I can t e l l ,  i s  n o t  accu ra te ,  i n  t h a t  

t h e  m a j o r i t y  o f  what Level  3 i s  p r o v i d i n g  i s  n o t  

t e l  ecommuni c a t i o n s  s e r v i  ce . 
COMMISSIONER DEASON: But  YOU g e t  you r  

c o l l o c a t i o n  space f rom t h e  incumbent LEC. I 

guess you e n t e r  i n t o  l e a s e  agreements w i t h  t h e  

i ncumbent LEC f o r  c o l l  o c a t i  on space. 

MR. ROGERS: No, t h i s  i s  a d i f f e r e n t  

scenar io .  we a r e  p r o v i d i n g  c o l l o c a t i o n  on our 

own e n t i  r e l y .  T h i s  i s  n o t  a f u n c t i o n  o f  

i n t e r c o n n e c t i n g  w i t h  t h e  incumbent. 

COMMISSIONER DEASON: okay. 

MR. ROGERS: I want t o  go on a l i t t l e  b i t ,  

if I may, about t h e  p o s s i b i l i t y  t h a t  e x i s t s  i n  

co rpo ra te  s t r u c t u r i n g ,  i n  t h a t  t h i s  i s  -- i t ' s  
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prob lemat ic .  s t a f f ' s  p o s i t i o n  i s  p rob lemat ic  

because i t  says t h a t  t h e  c o r p o r a t i o n  o r  t h e  

company should be regu la ted  r a t h e r  than t h e  

s e r v i c e s  t h a t  a re  be ing  p rov ided  be ing  

regu la ted .  And t h a t  c rea tes  t h i  s s i t u a t i o n  

where a company cou ld  come t o  F l o r i d a  and decide 

t o  p rov ide  and choose, as an ALEC cou ld  choose 

t o  p rov ide  bas i c  l o c a l  exchange s e r v i c e ,  and i t  

cou ld  choose t o  p rov ide  c o l l o c a t i o n .  And t h a t  

same company cou ld  c r e a t e  two s u b s i d i a r i e s ,  one 

t h a t  p rov ides  bas i c  l o c a l  exchange s e r v i c e  and 

one t h a t  p rov ides  c o l l o c a t i o n .  The bas i c  l o c a l  

exchange s e r v i c e  would need t o  be c e r t i f i c a t e d .  

The c o l l o c a t i o n  p r o v i d e r  would n o t  have t o  be 

c e r t i f i c a t e d ,  and i t  would n o t  be s u b j e c t  t o  

r e g u l a t o r y  assessment fees .  

The f a c t  t h a t  an ALEC can do t h a t  means 

t h a t  j u s t  because Leve l  3 has n o t  done t h a t ,  i t  

c o u l d  be t r e a t e d  d i f f e r e n t l y  than another 

company t h a t  d i d  choose t o  s e t  up i t s  co rpo ra te  

s t r u c t u r e  i n  t h a t  fash ion .  

COMMISSIONER JABER: M r .  Rogers -- 
CHAIRMAN JACOBS: That  b r i n g s  up a good 

ques t i on ,  because we have these CLEC h o t e l s  o u t  

t h e r e  now. Are we t a k i n g  t h e  same p o s i t i o n  w i t h  

ACCURATE STENOTYPE REPORTERS, INC. 
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them? 

MS. BROWN: I ' m  s o r r y .  I d i d n ' t  hear t h e  

f i r s t  p a r t .  w i t h  h o t e l s ?  

CHAIRMAN JACOBS: We have these p r i v a t e  

companies o u t  t h e r e ,  and as I understand what 

t h e y  do, they develop a s i t e  e s s e n t i a l l y  f o r  

c o l l o c a t i o n .  They d o n ' t  do a n y t h i n g  e l s e .  

MS. BROWN: The s t a t u t e  s p e c i f i c a l l y  

addresses t h a t  i n  t h e  one excep t ion  t h a t  i t  

perm i t s ,  which i s  -- which can be found i n  t h e  

-- i n  two p laces,  p r i m a r i l y  i n  t h e  d e f i n i t i o n s  

s e c t i o n ,  where i t  says t h a t  a p r o v i d e r  t h a t  

p rov ides  o n l y  f a c i l i t i e s  t o  o t h e r  

t e l  ecommuni c a t i o n s  p r o v i d e r s  i s n o t  cons i  dered 

t o  be a telecommunications company under o u r  

s t a t u t e .  

SO i f  t h e r e  i s  a company o u t  t h e r e  t h a t  

p rov ides  o n l y  f a c i l i t i e s ,  whether i t  be f i b e r  

o p t i c  cab le  -- f o r  i ns tance ,  TECO does t h a t  i n  

i t s  i n t e r n a l  network around Tampa -- o r  i f  i t  

j u s t  p rov ides  an I n t e r n e t  hub, t h e n  i t  would n o t  

be considered a te lecommunicat ions company. I t  

w o u l d n ' t  have t o  be c e r t i f i c a t e d ,  and i t  

w o u l d n ' t  be s u b j e c t  t o  t h e  fees  t h a t  a r e  based 

on t h e  cos ts  o f  r e g u l a t i n g  a t e l  ecommuni c a t i o n s  
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company. 

COMMISSIONER JABER: But  t h a t  goes r i g h t  

t o  M r .  Rogers' p o i n t ,  I t h i n k ,  t h a t  t h e y ' v e  

chosen n o t  t o  s e t  up t h e  c o r p o r a t i o n  t h a t  way, 

and i t  cou ld  be t h a t  t h e y ' r e  be ing  pena l i zed  f o r  

n o t  s e t t i n g  up t h e  c o r p o r a t i o n  t h a t  way, t h a t  

t hey  cou ld  have e s t a b l i s h e d  a brand new company 

a f f i l i a t e d ,  b u t  i t  would be a brand new company 

t h a t  would market i t s e l f  s o l e l y  f o r  t h e  purpose 

o f  p r o v i d i n g  t h a t  s o r t  o f  hub, I n t e r n e t  o r  t e l c o  

se rv i ces .  

MS. BROWN: w e l l ,  I w o u l d n ' t  cons ide r  t h a t  

t o  be a p e n a l t y  by  any means. 

COMMISSIONER JABER: w e l l ,  what i s  t h e  

purpose o f  our  c o l 1  e c t i  ng r e g u l a t o r y  assessment 

fees  f rom CLECS? 

MS. BROWN: From CLECs? 

COMMISSIONER JABER: Uh-huh. 

MS. BROWN: I t ' s  -fiO cover  t h e  Costs O f  

r egu l  a t i  ng t e l  ecommuni c a t i o n s  compani es , whether 

they  be ILECs, ALECS. The s t a t u t e  d o e s n ' t  a t  

a l l  say -- add these e x c l u s i o n s  t h a t  Leve l  3 

would l i k e  t o  add t o  them. 

COMMISSIONER JABER: But  Leve l  3's argument 

notwi  t h s t a n d i  ng , what would be -- i t ' s  t o  
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compensate t h e  agency, t h e  S t a t e ,  f o r  t h e  c o s t  

o f  r e g u l a t i o n .  

MS. BROWN: Yes, t h e  cos ts  o f  i t s  

r e g u l a t o r y  a c t i  v i  t i es . 
COMMISSIONER JABER: R i g h t  . 
MS. BROWN: which encompass something much 

broader  than  o n l y  o v e r s i g h t  o f  p a r t i c u l a r  

s e r v i c e s .  

COMMISSIONER JABER: R i g h t .  And w i t h  t h e  

ILECs, we d e f i n i t e l y  have a c o s t  assoc ia ted  w i t h  

c o l l o c a t i o n ,  i n  t h a t  t h e  I L K S  a r e  requ i  red  t o  

p r o v i d e  c o l l o c a t i o n  th rough  t h e  Ac t ,  and we a r e  

r e q u i r e d  t o  make sure  t h a t  t h a t  happens. And i n  

f a c t ,  i t ' s  p a r t  o f  every  a r b i t r a t i o n  t h a t  I ' v e  

seen thus  f a r .  IS t h a t  c o r r e c t ?  

MS. BROWN: Yes. 

COMMISSIONER JABER: NOW, w i t h  t h e  ALECS, 

w h a t  p a r t  o f  t h e i r  agreement w i t h  another  ALEC 

o r  an I n t e r n e t  company' for  c o l l o c a t i o n  do we 

m o n i t o r ,  en force ,  rev iew? 

MS. BROWN: w e l l ,  t h e r e  a r e  many t h i n g s .  

And I t h i n k ,  number one, c o l l o c a t i o n  i s  s imp ly  

t h e  l e a s e  o f  communications f a c i l i t i e s ,  as any 

te lecommunicat ions company t h a t  had a te lephone 

p o l e  would l e a s e  space on i t s  te lephone po les  t o  
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cab1 e p rov ide rs  . 
The r e g u l a t o r y  f e e  s t a t u t e  contemplates 

assessment o f  fees  based on gross i n t r a s t a t e  

revenues. I t  doesn ' t  even say from 

t e l  ecommuni c a t i o n s  se rv i ces  o r  a n y t h i  ng 1 i ke 

t h a t .  And i t s  designed t o  be broad, because t h e  

Commi s s i  on s regu l  a t i  on o f  t e l  ecommuni c a t i o n s  

companies, ALECs, I L E C S ,  payphone p r o v i d e r s  -- 

COMMISSIONER JABER: But I ' m  t r y i n g  t o  

understand -- 

MS. BROWN: -- i s  broad. And i f  you go 

through t h e  p a r t i c u l a r  s t a t u t e s ,  commi ss ione r  , 

and you l o o k  a t  i t  -- and u n f o r t u n a t e l y ,  I l e f t  

m i  ne u p s t a i  r s .  

COMMISSIONER JABER: But ,  Martha, I ' m  n o t  

t a l k i n g  t o  you about the  s t a t u t e .  ~ ' m  t r y i n g  t o  

understand our  rev iew o f  t h i s  agreement. And a 

l o t  o f  i t  has t o  do wiFh my l a c k  o f  

understanding o f  what i t  i s  we do w i t h  ALECs. 

Do we rev iew t h e  c o l l o c a t i o n  agreements? Do we 

-- i s  t h e r e  some work on our  p a r t  t h a t  happens 

w i t h  respec t  t o  t h e i  r c o l l o c a t i o n  agreements? 

M S .  BROWN: No, t h e r e  i s  no -- n o t  t h a t  I 

can t h i n k  of .  Bu t  we a l s o  have genera l  

r e g u l a t o r y  a u t h o r i t y  over  s e r v i c e  q u a l i t y  f o r  

ACCURATE STENOTYPE REPORTERS, I N C .  
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ALECs. We have general  r e g u l a t o r y  a u t h o r i t y  t o  

p r e c l  ude a n t i  competi t i v e  behav io r ,  whi ch an ALEC 

as w e l l  as an I L E C  can engage i n .  There a r e  -- 

we have a l o t  o f  r e g u l a t o r y  a u t h o r i t y  t h a t  you 

c a n ' t  t i e  t o  a p a r t i c u l a r  s e r v i c e  over  customer 

r e l a t i o n s .  

COMMISSIONER JABER: okay. SO i s  your  -- 
MS. BROWN: And a l l  o f  these t h i n g s  -- 

COMMISSIONER JABER: SO t h e n  i s  your  p o i n t  

t h a t  our assessing r e g u l a t o r y  assessment fees  t o  

an ALEC f o r  c o l l o c a t i o n  s e r v i c e s ,  we can j u s t i f y  

t h a t  by saying t h a t  we have t h e  a u t h o r i t y  t o  

moni tor  t h e i  r se rv i ce?  

MS. BROWN: W e l l ,  yes.  But  once aga in ,  

i t ' s  -- Leve l  3 mentioned a s l i p p e r y  s lope.  T h i s  

i s  a very s l i p p e r y  s lope f o r  t h e  Commission t o  

go down t o  t r y  t o  t i e  t h e  c o s t s  o f  r e g u l a t i o n  t o  

s p e c i f i c  se rv i ces  t h a t  i te lecommunicat ions 

companies can o f f e r .  i t  h a s n ' t  been t h e  

standard p o l i c y  f o r  t h e  Commission t o  do t h a t ,  

and t h e  reason i s  t h a t  we s t i l l  have t h e  c o s t s  

t o  cover a l l  o f  these broad-based r e g u l a t o r y  

a c t i v i t i e s  t h a t  you r e a l l y  c a n ' t  t i e  t o  a 

p a r t i c u l a r  s e r v i c e .  We w i l l  con t i nue  t o  have t o  

assess fees t o  cover those c o s t s ,  b u t  t h e  base 
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upon which we w i l l  assess those fees  narrows 

cons ide rab ly  i f  you s t a r t  down t h i s  pa th .  

COMMISSIONER J A B E R :  But I ' m  t r y i n g  t o  

understand, though, t h e  purpose o f  c o l l e c t i n g  

r e g u l a t o r y  assessment fees .  T h a t ' s  t h e  nexus 

I ' m  t r y i n g  t o  e s t a b l i s h .  And I thought  t h e  

purpose o f  c o l l  e c t i  ng r e g u l a t o r y  assessment fees  

was t o  compensate t h e  s t a t e  f o r  work performed. 

MS. BROWN: Yes, yes.  

COMMISSIONER J A B E R :  okay. SO I'm t r y i n g  

t o  g e t  my hands around what work we pe r fo rm f o r  

Level  3 ' s c o l  1 o c a t i  on agreements, regard1 ess o f  

who's on t h e  o t h e r  s i d e .  DO we r e q u i r e  them t o  

f i l e  t h e i r  c o l l o c a t i o n  agreements? 

MS. BROWN: NO. 

COMMISSIONER J A B E R :  DOeS Our s t a f f  rev iew 

any o f  t h e i  r c o l l  o c a t i  on agreements? 

MS. BROWN: NO. I 

COMMISSIONER J A B E R :  Are t h e y  e v e r  i n c l u d e d  

i n a r b i t r a t i o n  m a t t e r s ?  

MS. BROWN: NO. we d o n ' t  r e q u i r e  ILECS t o  

f i l e  t h e i r  l e a s i n g  agreements w i t h  cab le  

companies t o  p u t  t h e i  r cab les  on t h e i  r te lephone 

po les  e i t h e r ,  o r  f i b e r  f rom a p u r e l y  i n t e r s t a t e  

p r o v i d e r  i n  a v a u l t  o r  a c o n d u i t .  
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COMMISSIONER JABER: R igh t .  

MS. BROWN: To me, t h e r e ' s  no th ing  

d i f f e r e n t .  

COMMISSIONER JABER: NOW, l e t ' s  t a l k  -- YOU 

were go ing  t o  take  me t o  t h e  s t a t u t e s .  L e t  me 

ask you t o  analyze f o r  me -- t h e r e ' s  a s t a t u t e ,  

3 6 4 . 0 1 ,  t h a t  t a l k s  about t h e  commission -- t h a t  

d i  r e c t s  t h e  commission t o  b a s i c a l l y  p rov ide  a 

l e s s e r  l e v e l  o f  r e g u l a t o r y  o v e r s i g h t  t o  new 

e n t r a n t s .  And h e l p  me r e c o n c i l e  t h a t  w i t h  your  

recommendation. How much we igh t  should I g i v e  

t h a t  s t a t u t e ,  Ms. Brown? 

MS.  BROWN: I n  t h i s  s i t u a t i o n ?  

COMMISSIONER JABER: yes. 

MS.  BROWN: when you '  r e  n o t  d e a l i n g  w I UI  

t h e  substance o f  t h e  q u a l i t y  o f  t h e  r e g u l a t i o n ,  

I t h i n k  you should g i v e  i t  n o t  v e r y  much we igh t  

a t  a l l .  YOU should i n s t e a d  l o o k  a t  t h e  p l a i n  

language o f  t h e  r e g u l a t o r y  assessment f e e  

s t a t u t e  and n o t  t r y  t o  carve  o u t  f u r t h e r  

except ions  i n  i t  t h a t  a r e  n o t  t h e r e .  

COMMISSIONER PALECKI:  MS. Brown, what i f  

L e v e l  3 ren ted  t h e  space t o  a g r o c e r y  s t o r e ?  

MS. BROWN: I t h i n k  t h a t ' s  a rguab le ,  

a l t hough  I do know t h a t  incumbent LECs f o l l o w i n g  
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t h e  Uni form System o f  Accounts l e a s e  space i n  

t h e i  r o f f i c e  b u i l d i n g s  t o  businesses t h a t  a r e  

t o t a l l y  un re la ted  t o  t h e  p r o v i s i o n  o f  

t e l  ecommuni ca t i ons  s e r v i  ce , and t h e y  i n c l  ude 

those revenues as r e n t  revenues i n  t h e  

r e g u l a t o r y  assessment f e e  base. 

COMMISSIONER PALECKI :  SO YOU b e l i e v e  t h a t  

even f o r  Level 3 ,  a CLEC t o  l e a s e  space t o t a l l y  

u n r e l a t e d  t o  t e l  ecommuni c a t i o n s  woul d s t i  11 

requ i  r e  a r e g u l a t o r y  assessment fee? 

MS.  BROWN: That  i s n ' t  t h e  q u e s t i o n  

presented here,  number one. 

COMMISSIONER PALECKI:  I understand t h a t ,  

b u t  I ' m  t r y i n g  t o  -- 

MS. R R f W l N  And T wrntp i n  t h e  

recommendation t h a t  one cou ld  argue t h a t  1 eas i  ng 

space on t h e  s dewalk t o  a hotdog vendor would 

n o t  be considered. Ang I s a i d  one cou ld  argue 

t h a t ,  because I t h i n k  one could.  But  one c o u l d  

a1 so argue t h a t  o t h e r  te lecommunicat ions 

p r o v i d e r s  do i n c l u d e  t h a t  revenue i n  t h e i  r 

assessment fees ,  and a1 1 t e l  ecommuni c a t i o n s  

compani es should.  

S o  I d o n ' t  know t h e  answer. I c o u l d  argue 

e i t h e r  way. 
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COMMISSIONER PALECKI :  What I'm t r y i n g  t o  

focus on i s ,  I t h i n k  we would s t i l l  have a 

l e g i t i m a t e  ques t i on  i f  Level  3 ren ted  t h e  space 

t o ,  f o r  example, a c e l l  phone p r o v i d e r  t h a t  was 

i n  no way in te rconnec ted  w i t h  t h e  

telecommunications system a t  t h e  s i t e .  I t h i n k  

i t  would s t i l l  be arguab le  i f  t h e y  ren ted  t h e  

space t o  a te lecom company t h a t  was j u s t  u s i n g  

i t  f o r  general  o f f i c e  purposes. But  when 

t h e y ' r e  r e n t i n g  t h e  space t o  a te lecom company 

t h a t  uses i t  t o  i n t e r c o n n e c t  w i t h  Level  3 ' s  

system, perhaps i t  becomes more c l e a r  t h a t  t h i s  

i s  a telecom purpose t h a t  should be s u b j e c t  t o  a 

regu 

t h a t  

comm 

a t o r y  assessment f e e .  

MS R R n w h i '  T a n r e e  w i t h  t h a t .  I t h i n k  

s t r u e .  ~ ' m  n o t  c e r t a i n  whether t h e  

ss ion  should ever  g e t  i n t o  t h e  p o s i t i o n  o f  

d 

t r y i n g  t o  dec ipher  whaT t h e  bus iness o f  t h e  

lessee i s  i n  t h i s  c i rcumstance.  And I go back 

aga in  t o  t h e  po les  t h a t  h o l d  cab le  TV cab les .  

I t  h a s n ' t  -- we h a v e n ' t  done t h a t  be fo re .  

whether we m igh t  want t o  a t  some p o i n t ,  

p robab ly  . 
L e t  me make one o t h e r  p o i n t  here,  and t h a t  

i s ,  f rom m y  rev iew  o f  i t , i t  appears t h a t  
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i n c l u d i n g  these fees  and c o n s i d e r i n g  them t o  be 

s i m i l a r  t o  o t h e r  r e n t a l  revenues f o r  space i n  

t e l  ecommuni c a t i o n s  f a c i  1 i ti es , p o l  es , vau l  t s  , 

c o n d u i t s ,  i s  t h e  present  p r a c t i c e  and p o l i c y  o f  

t h e  Commission, and i t  has a good l o g i c a l  base 

i n  s t a t u t o r y  c o n s t r u c t i o n  as w e l l  as p o l i c y .  

we a r e  i n  a d e c l a r a t o r y  statement procedure 

here.  I f ,  as Level  3 says, t h i s  i s  go ing  t o  

have some b a s i c  broad p r e c e d e n t i a l  va lue  f o r  our  

r e g u l a t i o n  o f  a l l  ALECs, we s h o u l d n ' t  be here i n  

a d e c l a r a t o r y  statement.  we should be i n  a 

r u l  emaki ng, because what s t a f f  i s recommendi ng 

t h a t  you do here i s  what you have done a l l  

a long.  I f  you' r e  go ing  t o  change t h a t  and i t ' s  

go ing  t o  a f f e c t  t h e  whole i n d u s t r y ,  I t h i n k  we 

b e t t e r  t a k e  a d i f f e r e n t  t a c k .  

COMMISSIONER JABER: But ,  MS. Brown, I 

d o n ' t  see i t  as a change. I see i t  as a 

d i s t i n c t i o n .  And I ' m  t r y i n g  t o  keep i n  t h e  back 

o f  m y  mind t h e  focus  o f  t h e  changes i n  t h e  

F l o r i d a  A c t  i n  '95 ,  which was t o  t r a n s i t i o n  t h i s  

e n t i r e  i n d u s t r y  i n t o  a c o m p e t i t i v e  market.  S O ,  

yes, we c o l l e c t  r e g u l a t o r y  assessment fees  f rom 

ILECs, b u t  we con t inue  t o  t r a n s i t i o n  i n t o  a 

c o m p e t i t i v e  market by r e q u i r i n g  I L K S  t o  do 
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c e r t a i n  t h i n g s  t o  comply w i t h  ou r  own s t a t u t e  

and a l s o  w i t h  t h e  Ac t .  

TO impose a r e g u l a t o r y  assessment fee on an 

ALEC, when s p e c i f i c a l l y  t h e  i n t e n t  o f  t h e  

changes t o  our s t a t u t e  was t o  t r e a t  ALECs i n  a 

f a s h i o n  t h a t  had l e s s e r  r e g u l a t o r y  o v e r s i g h t ,  I 

c a n ' t  mesh t h e  two. To impose a r e g u l a t o r y  

assessment f e e  smacks o f  r e g u l a t i o n ,  when I 

t h i n k  t h e  d i r e c t i o n  we've been g iven i s  t o  -- 
w e l l  , I know t h e  d i  r e c t i o n  t h a t  I ' v e  been g i ven  

i s  t o  deregulate.  

SO I have t o  -- and I say t h i s  r e a l l y  t o  

g i v e  t h e  Commissioners a heads-up on where I ' m  

going.  ~ ' m  n o t  go ing  t o  agree w i t h  s t a f f ' s  

recommendation. SO f o r  t h e  b e n e f i t  o f  t h e  

Commissioners, I j u s t  wanted you t o  know where I 

was and why. 

And the  d i s t i n c t i q n  -- t h e  reason I say 

t h e r e ' s  a d i s t i n c t i o n ,  'I agreed w i t h  s t a f f ' s  

recommendation i n  t h e  v e r i z o n  i t em,  as I r e c a l l ,  

because i t  was -- I was convinced t h a t  Ver izon  

was requ i  red t o  pub1 i s h  d i  r e c t o r i e s ,  and V e r i  zon 

i n  f a c t ,  even though t h e r e  was an a f f i l i a t e ,  

h e l d  i t s e l f  o u t  t o  t h e  consumer as t h e  d i r e c t o r y  

t h a t  was backed up by -- I f o r g o t  t he  exac t  
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words, b u t  something l i k e  GTE be ing  t h e  good 

company, and i t  r e a l l y  k i n d  o f  went o u t  o f  i t s  

way t o  support  t h e  d i r e c t o r y .  And I see t h a t  as 

be ing a d i s t i n c t i o n ,  p l u s  v e r i z o n  i s  an I L E C  and 

was f u n c t i o n i n g  as an I L E C  i n  t h a t  s i t u a t i o n .  

S o  I see t h i s  as a d i s t i n c t i o n .  I ' m  n o t  

go i  ng t o  suppor t  s t a f f  ' s recommendation. 

COMMISSIONER PALECKI:  I would l i k e  t o  ask 

s t a f f  -- 

CHAIRMAN JACOBS: Commissioners, b e f o r e  you 

go, w e  have a l o t  more ques t i on ing  on t h i s  i t e m ,  

a l o t  more d i scuss ion .  we had an i t e m  w i t h  a 

t ime  c e r t a i n  a t  11:30. L e t  me hear  your  

p leasure,  Commissioner Pa leck i  , about  -- 
COMMISSIONER DEASON: Well,  l e t  me j u s t  do 

t h i s .  L e t  me make a mot ion t h a t  we approve 

s t a f f ' s  recommendation. IS t h e r e  a second? we 

might  can d ispose o f  iti. 

CHAIRMAN JACOBS: okay. I S  t h e r e  a second? 

Not -- 
COMMISSIONER DEASON : we1 1 , I t r i e d  . 
CHAIRMAN JACOBS: sounds l i k e  we then  have 

some f u r t h e r  d i scuss ion  a t  l e a s t .  

COMMISSIONER DEASON: W e l l ,  i s  t h e r e  a 

mot ion t o  deny i t? 

ACCURATE STENOTYPE REPORTERS, I N C .  
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COMMISSIONER JABER: O r  I can make a 

mot ion,  yes. 

CHAIRMAN JACOBS: IS t h e r e  an a l t e r n a t e  

motion? 

COMMISSIONER JABER: I can move t o  deny 

s t a f f ' s  recommendation. 

CHAIRMAN JACOBS: I S  t h e r e  a second on t h a t  

motion? 

COMMISSIONER BAEZ:  J u s t  f o r  argument's 

sake, I would l i k e  t o  d iscuss  f u r t h e r  what t h i s  

means and t h e  p r e c e d e n t i a l  v a l u e  t h a t  i t ' s  go ing  

t o  have, because I t h i n k  -- 

COMMISSIONER P A L E C K I :  I would as w e l l .  

CHAIRMAN JACOBS: okay. SO -- 

COMMISSIONER JABER: should I withdraw t h e  

mot i  on? 

CHAIRMAN JACOBS: Wel l ,  YOU can wi thdraw 

i t  l a t e r .  i 

COMMISSIONER BAEZ f I t '  S YOU r m O t i  On. 

CHAIRMAN JACOBS: w e l l ,  a c t u a l l y ,  t h e r e  Was 

no second, was the re?  S o  we w i l l ,  I guess, 

d e f e r  f u r t h e r  d i s c u s s i o n  on t h i s  p a r t i c u l a r  i t e m  

and t a k e  up o u t  o f  o r d e r  I t e m  25, and then  w e ' l l  

r e v e r t  back t o  t h i s  i t e m  a f t e r  t h a t ,  o r  perhaps 

a f t e r  lunch,  one o f  t h e  two. 

ACCURATE STENOTYPE REPORTERS, I N C .  
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CHAIRMAN JACOBS: w e ' l l  r ead jou rn  agenda, 

and we w i l l  now r e v e r t  back t o  our  d i scuss ion  i n  

I t e m  4 .  

M r .  Hoffman. M r .  Hoffman and M r .  Rogers, 

you were i n  t h e  m idd le  o f  your p resen ta t i on .  

COMMISSIONER BAEZ: I -- 

CHAIRMAN JACOBS: A c t u a l l y ,  I ' m  s o r r y .  YOU 

had a ques t i on .  You ' re  r i g h t .  

COMMISSIONER BAEZ: Quest ions  and perhaps 

some thoughts beforehand. I guess t h e  reason I 

wanted t o  con t inue  t h i s  d i scuss ion  i s  because, 

a l t hough  I understand what we hope i n  t h e  l o n g  

run  a re  r a m i f i c a t i o n s  o f  d e c l a r a t o r y  s tatements,  

I somehow go back tz t h e  thought  t h a t  i n  

r e a l i t y ,  t hey  d o n ' t  always work o u t  t h e  way we 

i n t e n d  them. 

And m y  concerns,  a l t hough  i n  p r i n c i p l e  I 

hear where Commissioner Jaber i s  coming f rom and 

I t h i n k  I agree w i t h  he r ,  ~ ' m  concerned t h a t  i f  

i t  goes as i t  seems t o  be l i n i n g  up, t h a t  we 

need t o  pay more a t t e n t i o n  t o  t h e  k i n d  o f  

d i s t i n c t i o n  t h a t  we ' re  go ing  t o  draw here .  And 

f o r  t h a t  reason, I wanted t o  con t inue  w i t h  t h e  

d i scuss ion .  And I guess j u s t  t o  g e t  c l e a r  i n  my 
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mind, I wanted t o  ask s t a f f  one ques t i on  f o r  

s t a r t e r s ,  and w e ' l l  see how i t  goes. 

We had discussed be fo re  about ,  o r  i t  was 

brought  up i n  t h e  d i scuss ion  about an ILEC'S 

r e s p o n s i b i l i t y  t o  o f f e r  c o l l o c a t i o n .  Is t h e  

ILEC'S r e s p o n s i b i l i t y  i n  t h e  law,  does t h a t  

extend t o  s i t u a t i o n s  absent i n t e r c o n n e c t i o n  w i t h  

t h e i r  own f a c i l i t i e s ?  Maybe I ' m  n o t  b e i n g  

c l e a r .  would B e l l s o u t h  o r  Ve r i zon  be r e q u i  red  

t o  o f f e r  c o l l o c a t i o n  i n  i t s  COS i n  an event  

where t h e  company t h a t  was c o l l o c a t i n g  wasn ' t  

go ing  t o  i n t e r c o n n e c t  w i t h  t h e  ILEC'S 

f a c i  1 i ti es? 

MS. BROWN: I t ' s  n o t  my unders tand ing  t h a t  

t h a t  would be t h e  case. The requ i  rement f o r  

c o l l  o c a t i  on i s t o  i nterconnect  f o r  purposes o f  

access t o  unbundled network elements and f o r  

r e s a l e  purposes under $he Ac t .  The re ' s  no -- 

COMMISSIONER BAEZ: w i t h  one zone. I mean, 

I guess what I ' m  t r y i n g  t o  g e t  a t  i s  t h a t  t h e r e  

i s  no -- t h e r e ' s  no t h i r d  e n t i t y  contemplated i n  

t h a t .  

MS. BROWN: NO.  

COMMISSIONER BAEZ: Any r e s p o n s i b i l i t y  o r  

o b l i g a t i o n  t o  c o l l o c a t e  t h a t  e x i s t s  now i n  t h e  

ACCURATE STENOTYPE REPORTERS, I N C .  
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law i s  r e l a t e d  w i t h  an i n t e r c o n n e c t i o n  t o  one ' s  

own f a c i  1 i ti es. 

MS.  BROWN: Yes, t h a t ' s  t r u e .  I d o n ' t  

t h i n k  t h e  ILECs have any r e s p o n s i b i l i t y  t o  o f f e r  

c o l l o c a t i o n  t o  I n t e r n e t  s e r v i c e  p r o v i d e r s  who 

a re  n o t  c o m p e t i t i v e  c a r r i e r s .  

COMMISSIONER BAEZ: A 1  1 r i g h t .  Havi ng s a i d  

t h a t ,  i f  an ILEC decided t o  g a i n  revenues f rom 

h o l d i n g  o u t  those -- and t h e r e  was a way --  and 

I understand t h e y  have t o  reserve  space f o r  r e a l  

i n te rconnec t ions  and so on. But  i f  t h e r e  was a 

case where t h e  ILECS were i n v o l v e d  i n  t h a t  t y p e  

o f  a c t i v i t y ,  what would be our  r e a c t i o n  t o  i t ?  

what would be o u r  -- 

MS. BROWN: I n  t y p i c a l  f a s h i o n  -- and maybe 

Denise can back me up on t h i s .  The ILECs would 

book t h a t  as r e n t s  revenues and pay r e g u l a t o r y  

assessment f e e s  on i t .  ; 

COMMISSIONER BAEZi And you had ment ioned 

be fo re  -- so t h a t  f a l l s  i n t o  t h e  ca tegory  o f  

them r e n t i n g  o f f i c e  space, you know, i n  t h e i  r 

o f f i  ce b u i  1 d i  ngs t o  peopl e t h a t  a r e  un regu l  a t e d  . 
MS.  BROWN: w e l l ,  t o  me, i t ' s  more l i k e  

l e a s i n g  space i n  t h e i r  po les  and v a u l t s  and 

condu i ts  f o r  t e l  ecommuni c a t i o n s -  re1  a t e d  

ACCURATE STENOTYPE REPORTERS, I N C .  
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f a c i  1 i ti es . 
COMMISSIONER BAEZ: We shou ld  s t a y  away 

f rom t h a t ,  a l t hough  I t h i n k  you opened t h e  door 

t o  perhaps -- I d o n ' t  know i f  you th rew up a 

f l a g  t o  t h e  r e s t  o f  t h e  commissioners, b u t  you 

c e r t a i n l y  th rew i t  up t o  me. ~f I had a 

te lephone po le ,  cou ld  I c a r r y  on t h a t  bus iness 

w i t h o u t  a c e r t i f i c a t e ?  

MS. BROWN: I f  a l l  you d i d  was lease  your  

te lephone p o l  e t o  o t h e r  t e l  ecommuni c a t i o n s  

p r o v i d e r s ,  you would have an exemption under t h e  

s t a t u t e .  

COMMISSIONER BAEZ: Martha, h e r e ' s  t h e  

problem t h a t  I ' m  hav ing .  ~ ' m  see ing  a 

d i s t i n c t i o n ,  and I ' m  n o t  seeing t h e  l o g i c  beyond 

what t h e  s t a f f  has a l ready  suggested, l i k e  l e t ' s  

rope e v e r y t h i n g  -- you know, w e ' r e  c a s t i n g  a 

wide n e t  f o r  some reason o r  ano the r .  And t h i s  

k i  nd o f  h i g h l i g h t s  one ' o f  those cons ide ra t i ons .  

It may n o t  be l i m i t e d  t o  c o l l o c a t i o n  a lone ,  and 

t h a t  concerns me f o r  o t h e r  reasons. YOU d o n ' t  

want a r a i n  o f  d e c l a r a t o r y  s tatements coming i n .  

But  I t h i n k  1 understand what Commissioner 

Jaber i s  say ing ,  i n  t h a t  t h i s  i s  --  you know, I 

t h i n k  I can buy i n t o  t h e  whole r e n t ,  r e a l  e s t a t e  

ACCURATE STENOTYPE REPORTERS, INC. 
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t r a n s a c t i o n  no t i on ,  e s p e c i a l l y  i n  a case where 

-- and maybe I'm adding a f i n e r  p o i n t  t o  a 

d i s t i n c t i o n ,  b u t  e s p e c i a l l y  i n  a case where i t  

may j u s t  be a pass-through s i t u a t i o n ,  where 

L e v e l  3 i s  n o t  -- t h e r e  i s  no i n t e r c o n n e c t i o n  t o  

t h e i r  system invo lved ,  i f  they  a r e  j u s t  

p r o v i d i n g  space. 

And I say t h a t  because t h e r e ' s  p l e n t y  o f  

people t h a t  a re  o u t  t h e r e  -- I t h i n k  t h e  

Chairman po in ted  i t  o u t .  There 's  a l o t  o f  

people o u t  t h e r e  t h a t  a r e  do ing  t h i s  ve ry  same 

t h i n g ,  and t h e y ' r e  n o t  c e r t i f i c a t e d ,  and I d o n ' t  

t h i n k  they  should be, and t h e r e f o r e  n o t  s u b j e c t  

t o  RAFs o r  any t ype  o f  r e g u l a t i o n  a t  a l l .  And 

I ' m  having t r o u b l e  making t h e  jump o f  why one 

and n o t  t h e  o t h e r .  

MS.  BROWN: w e l l ,  f rom m y  pe rspec t i ve ,  t h e  

guidance comes f rom t h q  s t a t u t e  i t s e l f .  And i t  

says, no tw i ths tand ing  any p r o v i s i o n s  o f  l aw  t o  

t h e  con t ra ry ,  each te lecommunicat ions company 

l i c e n s e d  o r  ope ra t i ng  under t h i s  chapter  s h a l l  

pay a r e g u l a t o r y  assessment f e e  based on gross  

i n t r a s t a t e  bus iness,  g ross  revenues f rom 

i n t r a s t a t e  business. And t h a t ' s  t h e  s tandard .  

And i f  what we ' re  do ing  by nar rowing  t h a t  

ACCURATE STENOTYPE REPORTERS, I N C .  
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standard i s  c r e a t i n g  e x t r a  s t a t u t o r y  excep t ions  

t o  t h e  r e g u l a t o r y  assessment fees ,  t h a t ' s  one 

concern I have. 

And then,  o f  course, I wanted -- 
COMMISSIONER PALECKI :  MS.  Brown, a f t e r  

t h a t  concern, based upon t h e  s t a t u t o r y  p r o v i s i o n  

you j u s t  read, i f  Level  3 had broken o u t  a 

separate r e a l  e s t a t e  bus iness t h a t  was separa te  

and a p a r t  f rom i t s  t e l  ecommuni c a t i o n s  o p e r a t i  on 

and i t  was c a l l e d  Level  3 Real Es ta te ,  t h e n  we 

would n o t  have an i s s u e  w i t h  regard t o  

r e g u l a t o r y  assessment fees  here,  would we? 

MS. BROWN: NO. 

COMMISSIONER PALECKI:  SO i t ' s  because O f  

t h i  s s t a t u t o r y  1 anguage t h a t  speci  f i  c a l l  y uses 

t h e  words "each t e l  ecommuni c a t i o n s  company" and 

"gross o p e r a t i  ng revenues d e r i v e d  f rom 

i n t r a s t a t e  business" t h p t  i s  t h e  reason f o r  t h e  

s t a f f  s recommendation 'here. 

MS. BROWN: Yes. Yes, t h a t ' s  c o r r e c t ,  and 

t h a t  i s  because Level  3 i s  a c e r t i f i c a t e d  

regu la ted  company s u b j e c t  t o  t h e  

responsi  b i  1 i ti es and b e n e f i t s  o f  Commi s s i  on 

r e g u l a t i o n .  I d o n ' t  t h i n k  you can argue t h a t  

t h i s  -- one can argue c o g e n t l y  t h a t  t h i s  i s  

ACCURATE STENOTYPE REPORTERS, I N C .  
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anyth ing  o t h e r  than i n t r a s t a t e  bus iness.  I t ' s  

bus i  ness f rom 1 easi  ng communi c a t i o n s  f a c i  1 i ti es 

i n  F l o r i d a .  

COMMISSIONER PALECKI:  S o  under s t a f f ' s  

recommendation, c l e a r l y ,  Level  3 would need t o  

pay t h e  r e g u l a t o r y  assessment f e e  f o r  t h i s  pas t  

year .  But i f  they  tomorrow s p l i t  o u t  a separate 

co rpo ra t i on ,  a r e a l  e s t a t e  company, and d i d  t h e  

same exact  t h i n g ,  a l lowed t h e i r  b u i l d i n g  t o  be 

c o l l  ocated by another  t e l  ecommuni c a t i o n s  

company, t hen  t h e y  would n o t  have t o  pay t h e  

r e g u l a t o r y  assessment f e e  n e x t  y e a r .  

MS. BROWN: Yes, p robab ly  f o r  two reasons, 

one because then  t h e y  would j u s t  be p r o v i d i n g  

telecommunicat ions f a c i l i t i e s  t o  o t h e r s  r e a l l y  

on s o r t  o f  a wholesale b a s i s ,  a l t hough  t h a t ' s  

p robab ly  a bad word t o  use, t o  o t h e r  

t e l  ecommuni c a t i o n s  p r o y i  der  , and t h e y  would be 

exempt f rom the d e f i  n i  ti on o f  t e l  ecommuni c a t i  ons 

company, f o r  t h a t  reason as w e l l  as f o r  any 

o t h e r .  

COMMISSIONER PALECKI :  Was Level  3 ' s  

ope ra t i ons ,  t h e i  r a c t u a l  phys i  c a l  p l a n t  t h a t  

we ' re  t a l k i n g  about i n  t h i s  docket ,  were t h e y  

c e r t i f i c a t e d  under 3 6 4 . 3 3 ?  
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MS. BROWN: Yes. They ' re  c e r t i f i c a t e d ,  as 

I understand i t ,  as an in terexchange c a r r i e r  and 

an a1 t e r n a t i v e  l o c a l  exchange company. 

COMMISSIONER PALECKI:  And t h a t  p a r t i c u l a r  

s t a t u t e  r e q u i r e s  t h a t  anyone b e f o r e  b u i l d i n g ,  

c o n s t r u c t i o n ,  o r  o p e r a t i o n  o f  a 

t e l  ecommuni c a t i o n s  f a c i  1 i t y  needs t o  go th rough 

t h e  Commission and g e t  a c e r t i f i c a t e ,  and t h a t  

d i d  happen i n  t h i s  p a r t i c u l a r  ins tance? 

MS. BROWN: Yes, t h a t ' s  m y  understanding.  

COMMISSIONER PALECKI :  SO t h e r e  would be 

some 1 eve1 o f  r e g u l a t i o n  t h a t  has a1 ready 

occur red  j u s t  t o  open up t h e i r  o p e r a t i o n .  

MS. BROWN: Yes, and t h e r e  i s  a l o t  o f  

o t h e r  r e g u l a t i o n  t h a t  Level  3 en joys f r o m  t h e  

Commi s s i  on , n o t  necessar i  1 y -- 

CHAIRMAN JACOBS: T h a t ' s  a word -- 
COMMISSIONER DEASqN: I d o n ' t  know o f  

t o o  many f o l k s  t h a t  w e ' r e g u l a t e  t h a t  en joy  i t ,  

b u t  -- 
MS. BROWN: which was why I k i n d  o f  

1 aughed. 

Wel l ,  t h e r e  a r e  some b e n e f i t s  t o  t h e  

r e g u l a t i o n .  o f  course,  t h e r e  a r e  some 

r e s p o n s i b i l i t i e s  as w e l l .  But  you can s t a r t  a t  

-~ ~~ 
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t h e  beginning o f  364 and go through a whole 

s e r i e s  o f  s t a t u t e s  i n  364 t h a t  app ly  t o  and t h a t  

r e q u i r e  t h e  Commission t o  engage i n  a c t i v i t y  

t h a t  cos ts  money t h a t  a f f e c t s  d i r e c t l y  t h e  

ALECs. F i  r s t  o f  a l l ,  364.01(2) t a l k s  about  t h e  

commi s s i  on s regu l  a t i  on o f  t e l  ecommuni c a t i o n s  

companies, a1 1 telecommunicat ions compani es.  

Promoting compe t i t i on  i n  1 oca1 

telecommunications markets doesn ' t  j u s t  -- i t  

doesn ' t  a t  a l l ,  I t h i n k  we a l l  r e a l i z e ,  mean 

l e s s e r  r e g u l a t i o n  o f  a l t e r n a t i v e  l o c a l  exchange 

companies. I t  might  be d i f f e r e n t ,  b u t  i t ' s  n o t  

-- our  r e g u l a t o r y  a c t i v i t y  hasn t 1 essened any 

w i t h  our  d u t i e s  t o  promote compe t i t i on .  

There 's  a l s o  t h e  ques t i on  o f  t r a n s i t i o n i n g  

t o  compet i t ion ,  whi ch requ i  res  r e g u l a t o r y  

o v e r s i g h t ,  which b e n e f i t s  a l t e r n a t i v e  l o c a l  

p rov ide rs ,  which c a n ' t  ,be t i e d  t o  a p a r t i c u l a r  

s e r v i  ce. Resolv ing d i  sputes between compani es 

and t h e i r  customers, we do t h a t  f o r  a l l  

te lecommunicat ions customers. 

And s t a f f  has t o l d  me i n  t h e  i n t e r i m  t h a t  

w h i l e  we do n o t  now approve a t  t h e  o u t s e t  

c o l l o c a t i o n  agreements between ALECs and t h e i  r 

customers, we do have Chapter 364.19, which says 

ACCURATE STENOTYPE REPORTERS, I N C .  
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t h a t  we can make reasonable r u l e s  t o  r e g u l a t e  

con t rac ts  between t e l  ecommuni c a t i o n s  compani es 

and t h e i r  pa t rons .  And i f  t h e r e  were 

a l l e g a t i o n s  o f  adverse e f f e c t s  t o  t h e  

development o f  compe t i t i on  i n  F l o r i d a  o r  

a n t i c o m p e t i t i v e  behav io r  on t h e  p a r t  o f  Level  3 

o r  another ALEC, s t a f f  i n fo rms  me t h a t  t h e y  

would c e r t a i n l y  cons ider  address ing  those 

a l l e g a t i o n s .  T h a t ' s  j u s t  t h e  beg inn ing .  

There 's  more. 

COMMISSIONER JABER: MS.  Brown, can I 

i n t e r r u p t  you t h e r e  j u s t  t o  c l a r i f y ,  t o  make 

sure I understand what you j u s t  s a i d ,  and then  I 

have a fo l l ow-up  ques t i on .  YOU s a i d  we would 

a l l  agree t h a t  t h e r e  i s n ' t  l e s s  o v e r s i g h t  f o r  

a1 t e r n a t i v e  p rov ide rs?  

MS. BROWN: I t ' s  d i f f e r e n t .  On a g l o b a l  

bas i  s , commi s s i  oner , t h e  regu l  a t o r y  a c t i  v i  t y  

t h a t  t h e  Commission engages i n  now pursuant  t o  

364, t h e  changes i n  ' 9 5  and t h e  Telecom A c t ,  i s  

d i f f e r e n t  than r a t e  o f  r e t u r n  r e g u l a t i o n ,  r a t e  

base r e g u l a t i o n .  I t ' s  no t  necessar i  1 y 1 ess . 
COMMISSIONER JABER: okay. L e t  me -- 

MS. BROWN: I can t u r n  -- 

COMMISSIONER JABER: Then e x p l a i n  t o  me 

ACCURATE STENOTYPE REPORTERS, I N C .  
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what (4)(d) means, because (4)(d) uses e x a c t l y  

those words, and I c a n ' t  r e c o n c i l e  what y o u ' r e  

say ing  w i t h  t h i s ,  promote compe t i t i on  by 

encouragi ng new e n t r a n t s  i n t o  t e l  ecommuni c a t i o n s  

markets and by a l l o w i n g  a t r a n s i t i o n a l  p e r i o d  i n  

a l e s s e r  l e v e l  

exchange 

which new e n t r a n t s  a re  s u b j e c t  t o  

o f  r e g u l a t o r y  o v e r s i g h t  t han  l o c a  

t e l  ecommuni c a t i  ons companies. 

MS. BROWN: I t h i n k  where we 

pas t  each o t h e r ,  Commissioner, i s  

r e  t a l k i n g  

t h a t  ~ ' m  

cons ide r ing  t h i s  from t h e  Commission's 

pe rspec t i ve ,  what a r e  t h e  Commission's 

r e g u l a t o r y  cos ts .  Those have n o t  lessened w i t h  

d i f f e r e n t  r e g u l a t o r y  o v e r s i g h t .  And i n  a 

subs tan t i ve  i n s t a n c e  where we d o n ' t  r a t e  base 

r e g u l a t e  ALECs, t h e  o v e r s i g h t  i s  lessened,  b u t  

t h e r e  a re  i nc reased  i m p o s i t i o n s  on t h e  

Cornmi s s i  on ' s resources i t h a t  -- 
COMMISSIONER JABER: G e n e r a l l y  speaking -- 
MS. BROWN: -- come f rom implement ing t h i s  

r e g u l a t o r y  s t a t u t e .  

COMMISSIONER JABER: okay. And t h a t  b r i n g s  

me back t o  m y  i n i t i a l  q u e s t i o n  i n  t r y i n g  t o  a c t  

on t h i s  d e c l a r a t o r y  s tatement .  I t hough t  w i t h  

d e c l a r a t o r y  s tatements,  you have t o  answer t h e  

ACCURATE STENOTYPE REPORTERS, I N C .  
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s p e c i f i c  ques t ion  t h a t ' s  presented t o  you, and 

t h a t ' s  where I ' m  coming from. I am n o t  t r y i n g  

t o  s e t  -- ~ ' m  no t  t r y i n g  t o  open any doors;  I ' m  

n o t  t r y i n g  t o  c lose  any doors;  I ' m  n o t  t r y i n g  t o  

es tab l  i sh po l  i cy here today .  

Level  3 has asked us a v e r y  s p e c i f i c  

ques t i on .  And i n  t r y i n g  t o  dec ide  t h a t ,  and t h e  

c rux  o f  m y  mot ion,  which s t i l l  s tands,  i s  t h a t  I 

c a n ' t  understand from you a l l  what cos ts  o f  

r e g u l a t i o n  w e ' r e  t r y i n g  t o  be compensated f o r  i n  

Level  3 ' s  c o l l o c a t i o n  se rv i ces .  T h a t ' s  t h e  v e r y  

narrow focus .  T h a t ' s  a v e r y  s p e c i f i c  ques t i on  

t h a t  I ' m  t r y i n g  t o  answer, and t h a t ' s  t h e  c rux  

o f  m y  mot ion.  I t ' s  n o t  t o  e s t a b l i s h  I L E C  RAFs 

go ing  fo rward .  I t ' s  n o t  t o  e s t a b l i s h  ALEC RAFs 

go ing  fo rward .  

M S .  BROWN: We l l ,  t h a t ' s  -- I'm concerned 

t h a t  t h a t ' s  what w i l l  happen i f  we do go fo rward  

t h e r e .  

I would a l s o  t e l l  you t h a t  I d o n ' t  cons ide r  

t h a t  t o  be t h e  ques t i on  t h a t ' s  be ing  asked by 

t h i  s d e c l a r a t o r y  s tatement  p e t i t i o n .  I t  ' s a r e  

these c o l l o c a t i o n  revenues g ross  i n t r a s t a t e  

revenues f o r  purposes of c o l l  e c t i  ng r e g u l a t o r y  

assessment fees ,  which a r e  designed t o  cover  t h e  

ACCURATE STENOTYPE REPORTERS, I N C .  
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who1 e g loba l  cos ts  o f  Commi s s i  on regu l  a t i  on. 

They' r e  no t  s p e c i f i c a l l y  d i  rec ted  t o  spec i  f i  c 

se rv i ces .  They a re  -- here i s  where I t h i n k  we 

end up. I t h i n k  we end up w i t h  a l i t t l e  

n i t - p i c k i n g ,  n i c k i n g  away a t  t h e  scope o f  t h e  

base, and we end up w i t h  p l a i n  o l d  te lephone 

s e r v i c e  customers pay ing t h e  f u l l  cos ts  o f  a l l  

o f  t h e  Commission's r e g u l a t i o n  t h a t  cannot be 

a t t r i b u t e d  t o  j u s t  p l a i n  o l d  te lecommunicat ions 

s e r v i  ce. 

COMMISSIONER JABER: And i n  a d e c l a r a t o r y  

statement -- 

MR. BROWN: And I s t i l l  have more on my 

l i s t .  

COMMISSIONER JABER: MS.  Brown, i n  a 

dec la ra to ry  statement , i t  behooves t h e  companies 

t o  be r e a l  s p e c i f i c  i n  ask ing  t h e  ques t i on ,  and 

we w i l l  a c t  on t h a t .  perhaps, though, i n  some 

s o r t  o f  po l icy-making proceeding, whatever t h a t  

needs t o  be, i n  a workshop o r  whatever, we need 

t o  r e v i s i t  o r  v i s i t  our  p o l i c y  w i t h  respec t  t o  

r e g u l a t o r y  assessment fees .  

But,  M r .  Rogers, what i s  t h e  s p e c i f i c  

ques t i on  you ' re  ask ing  us t o  address i n  t h i s  

r e g u l a t o r y  statement? 

ACCURATE STENOTYPE REPORTERS, I N C .  
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MR. ROGERS: The p e t i t i o n  t h a t  we f i l e d  

requests t h a t  t h e  Commission f i n d  t h a t  t h e  

r e g u l a t o r y  assessment fees  t h a t  a re  be ing  

app l i ed  o r  sought t o  be a p p l i e d  by s t a f f  t o  

c o l l o c a t i o n  revenues do n o t  c o n s t i t u t e  g ross  

opera t i ng  revenues d e r i v e d  f rom i n t r a s t a t e  

business acco rd ing  t o  t h e  s t a t u t e ,  i n  o t h e r  

words, t o  exc lude revenues f rom c o l l o c a t i o n  i n  

t h e  r e g u l a t o r y  assessment. 

COMMISSIONER DEASON: And why i s  t h a t ?  

Because i t ' s  n o t  i n t r a s t a t e  o r  i t ' s  n o t  you r  

business? 

MR.  ROGERS: I t  i s  our  bus iness  -- 

COMMISSIONER DEASON: As a r e g u l a t e d  

e n t i t y .  I t ' s  n o t  t h e  bus iness o f  a r e g u l a t e d  

e n t i t y ,  and i t ' s  n o t  i n t r a s t a t e ?  

MR. ROGERS: I t  i s  n o t  a te lecommunicat ions 

s e r v i c e ,  f i r s t  and fo remost .  

COMMISSIONER DEASON: No, you j u s t  read t h e  

s t a t u t e .  I t  says f rom i n t r a s t a t e  bus iness .  

MR. ROGERS: C o r r e c t .  

COMMISSIONER DEASON : You ' r e  i mpl y i  ng t h a t  

means i n t r a s t a t e  r e g u l a t e d  t e l  ecommuni c a t i  ons 

business? 

MR. ROGERS: what we would recommend 

ACCURATE STENOTYPE REPORTERS, I N C .  
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essen t i  a1 l y  i s a read i  ng t h a t  says i n t r a s t a t e  

te lecommunicat ions bus i  ness. T e l  ecommuni c a t i o n s  

companies should pay r e g u l a t o r y  assessment fees  

on gross o p e r a t i n g  revenues de r i ved  f rom 

i n t r a s t a t e  t e l  ecommuni c a t i o n s  s e r v i  ce. 

COMMISSIONER BAEZ: And t h e  s ta f f  reads i t  

a l i t t l e  broader than  t h a t .  I s  t h a t  -- 

MS. BROWN: Yes, yes.  There 's  n o t h i n g  i n  

t h e  s t a t u t e  t h a t  i m p l i e s  o the rw ise .  And I 

b e l i e v e  t h a t  t h e  b read th  o f  t h e  s t a t u t e  r e f l e c t s  

t h e  b read th  o f  t h e  commi s s i  on ' s regu l  a t i  on, t h a t  

i t  covers a much broader  scope, and t h a t  i t ' s  

n o t  s imp ly  t e l  ecommuni c a t i o n s  s e r v i c e ,  and i t  ' s 

n o t  p a r t i c u l a r  s e r v i c e s ,  because you c a n ' t  -- i f  

we went down t h a t  pa th  where we t r i e d  t o  say, 

"okay. whi ch i s a regu l  a ted  t e l  ecommuni c a t i  ons 

se rv i ce?  HOW much does i t  c o s t  t o  r e g u l a t e  t h a t  

se rv i ce?"  w e ' r e  m i s s i n g  a l l  of t h e  broader 

t h i n g s .  And i t  i s  t h e ' p o l i c y ,  and imposing upon 

b a s i c  te lecommunicat ions customers t h e  f u l l  

burden o f  Commission r e g u l a t o r y  cos ts  t h a t  I 

foresee  i f  we go down t h i s  pa th .  

Now, l e t  me j u s t  say one t h i n g  -- 

COMMISSIONER JABER: what does t h a t  mean? 

what? We' r e  imposi  ng on who? 

ACCURATE STENOTYPE REPORTERS, I N C .  
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MS. BROWN: I f  we go down -- 

COMMISSIONER BAEZ: we ' re  nar rowing  t h e  

base. 

MS. BROWN: -- t h i s  pa th  and we n i c k  away 

a t  eve ry th ing ,  we end up -- because i n  Level  3's 

p e t i t i o n ,  t hey  make a d i s t i n c t i o n  t h a t  I c o u l d  

never r e a l l y  q u i t e  f i g u r e  o u t  between r e q u i r e d  

s e r v i  ces and r e g u l a t e d  telecommunicat ions 

se rv i ces .  And I can e n v i s i o n ,  j u s t  as we a r e  

here today d e a l i n g  w i t h  t h i s  because o f  one 

l i t t l e  b i t  o f  language i n  t h e  Ver i zon  

d e c l a r a t o r y  s tatement ,  t h a t  we would end up w i t h  

everyone say ing,  " w e l l ,  a l l  you can r e a l l y  

assess your c o s t s  on a r e  b a s i c  l o c a l  phone 

s e r v i c e .  Forget  a l l  o f  t h e  r e s t . "  

COMMISSIONER JABER: You know, I a m  r e a l l y  

t r y i n g  t o  s t a y  focused on t h e  d e c l a r a t o r y  

statement,  and t h e r e  hqs t o  be a w a y  t o  do t h a t  

w i t h o u t  making some s o r t  o f  p o l i c y  s tatement .  

And i f  i t ' s  such a p o l i c y ,  why a r e n ' t  we 

assessing r e g u l a t o r y  assessment fees -- Level  3 

cannot be t h e  o n l y  ALEC t h a t  has e s t a b l i s h e d  

i n t e r n a l  h o t e l s  f o r  these k i n d s  o f  s e r v i c e s .  

They c a n ' t  be. I would be v e r y  impressed i f  

t h e y  were, because -- 
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MS. BROWN: w e l l ,  those ALECs shou ld  be 

pay ing regu la to ry  assessment fees  on t h a t  

i n t r a s t a t e  business. 

COMMISSIONER JABER: And have YOU been 

assessing t h a t ?  

MS. BROWN: I t h i n k  what y o u ' r e  t r y i n g  t o  

g e t  a t ,  I see t h a t  y o u ' r e  concerned about  

imposing cos ts  o f  r e g u l a t i o n  upon ALECs i n  a 

r e g u l a t o r y  envi  ronment t h a t  you fo resee  as 

d i r e c t i n g  you t o  l essen  t h e  r e g u l a t o r y  

impos i t i ons  on ALECs. And i f  you want -- 

COMMISSIONER JABER: And add t o  t h a t  -- 

t h a t ' s  a b s o l u t e l y  r i g h t ,  MS. Brown, and then  add 

t o  t h a t  r e g u l a t i o n  t h a t  i s  n o t  on t h e  s e r v i c e  

c u r r e n t l y ,  because, see, I guess ~ ' m  

i n t e r p r e t i n g  i t  even more than you a r e  w i t h  

respec t  t o  imposing RAFs. I t ' s  a c t u a l l y  

i mposi ng r e g u l a t i o n .  The c o l  1 e c t i  on o f  

r e g u l a t o r y  assessment fees  i s  r e g u l a t i o n .  

MS.  BROWN: W e l l ,  i t ' s  t h e  i n d i r e c t  c o s t s  

of t h e  broader subs tan t i ve  r e g u l a t i o n ,  I would 

say. But  i f  you l i k e  t h a t  i dea ,  I d o n ' t  t h i n k  

you ought t o  do i t  i n  t h i s  d e c l a r a t o r y  

statement.  I f  y o u ' r e  go ing  t o  change you r  

p o l i c y  here -- and I know you d o n ' t  want me t o  
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argue t h i s  again,  b u t  I do t h i n k  t h i s  i s  -- 

t h e r e  i s n ' t  much new w i t h  l e a s i n g  o f  

te lecommunicat ions f a c i  1 i ti es as revenue o f  

t e l  ecommuni ca t i ons  compani es. And i f you want 

t o  make t h e  d i s t i n c t i o n ,  I r e a l l y  would --  I 

t h i n k  t h e  law r e q u i r e s  you do i t  i n  a ru lemaking 

proceedi  ng, because i t  w i  11 have tremendous 

p receden t ia l  e f f e c t .  And i t  would a l s o  need t h e  

c a r e f u l  a n a l y s i s  t h a t  a ru lemaking -- 

COMMISSIONER JABER: I n  t h a t  sense, we 

agree w i t h  you t h a t  t h e r e  i s  a p o l i c y ,  I c a n ' t  

f i n d  t h e  p o l i c y .  where i s  i t  we've a r t i c u l a t e d  

t h a t  p o l  i c y ?  

MS. BROWN: We l l ,  I d o n ' t  know t h a t  we have 

a r t i c u l a t e d  i t ,  b u t  i n  ou r  p r a c t i c e s ,  t h a t  i s  

what we have done. And t h e  s t a t u t e  i t s e l f  i s  

broad enough t o ,  I t h i n k ,  more l o g i c a l l y  

contemplate t h a t  p rac t i i ce  than  t h e  one urged by 

Level  3 .  

COMMISSIONER DEASON: L e t  me ask you t h i s  

ques t i on .  F i  r s t  o f  a l l ,  l e t  me make t h i s  

obse rva t i on .  I t h i n k  t h e r e  a re  a l o t  o f  

r a m i  f i c a t i  ons , p o t e n t i  a1 rami f i c a t i  ons o f  g o i  ng 

down t h i s  pa th ,  and maybe t h e y  need t o  be 

exp lo red ,  

ACCURATE STENOTYPE REPORTERS, I N C .  
-. 

-- . .- 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

1 2  

1 3  * 14 

1 5  

16 

1 7  

1 8  

19 

20  

2 1  

22  

2 3  

2 4  

2 5  

43 

But  one o f  those ques t ions  t h a t  I have, and 

1'11 j u s t  r a i s e  i t  a t  t h i s  p o i n t ,  i s ,  l e t ' s  

assume f o r  a moment t h a t  t h e r e  i s  a r e g u l a t e d  

e n t i t y  which i s  p r o v i d i n g  a r e g u l a t e d  s e r v i c e  i n  

t h e  S t a t e  o f  F l o r i d a ,  and they  happen t o  l e a s e  

f a c i l i t i e s  f rom Level  3 .  Now, t h e  payment t h a t  

t h e y  make t o  Level  3 ,  Level  3 b e i n g  another  

c e r t i f i c a t e d  company, t h a t  payment, t h e y  reduce 

t h e i r  revenues t h a t  t h e y  then -- t h a t  reduces 

t h e i r  base t h a t  t hey  then  t u r n  and a p p l y  t h e  

percentage and submit  r e g u l a t o r y  assessment 

fees .  And i t  seems t o  me t h a t  t h e r e  has t o  be 

fees  c o l l e c t e d  somewhere a long t h e  l i n e .  

SO i f  we exempt Level  3 ,  t h e n  i t  i s  no 

l o n g e r  exempt f rom t h e  company t h a t  i s  l e a s i n g  

f rom them, and t h e y ' r e  go ing  t o  have t o  pay, and 

t h e y  may have a dog i n  t h i s  f i g h t  and want t o  

p resen t  t h a t  argument t o  t h e  Commission. I t  

seems t o  me t h a t  there 'may be incumbent 

companies o u t  t h e r e  t h a t  a r e  say ing ,  "If you 

exempt c o l  1 o c a t i  on s e r v i  ces f rom r e g u l  a t o r y  

assessment f e e s ,  perhaps t o  be" -- and t h a t  i s  a 

q u e s t i o n  t h a t  cou ld  be debated. I c o u l d  see 

b o t h  s ides .  But  t h e y  probab ly  c o u l d  come 

forward and say, "To be c o m p e t i t i v e l y  n e u t r a l ,  
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you should n o t  t a x  o r  c o l l e c t  r e g u l a t o r y  

assessment fees  on my c o l l  o c a t i  on a c t i v i  ti es.  

And I t h i n k  i t  cou ld  be expanded t o  t h e  

example you a1 ready gave, t h a t  perhaps t e l  ephone 

compani es -- i ncumbent te lephone compani es woul d 

say, " w e l l ,  we should n o t  have t o  pay r e g u l a t o r y  

assessment fees  on p o l e  at tachment r e n t a l s  t h a t  

we g e t  f rom cab le  TV companies." And t h e  l i s t  

cou ld  j u s t  go on and on. And maybe those a r e  

l e g i t i m a t e  ques t ions .  I j u s t  -- ~ ' m  n o t  

comfor tab le  go ing  down t h a t  p a t h  w i t h i n  t h e  

con f ines  o f  what 's  i n  f r o n t  o f  us today.  

MR. HOFFMAN: M r .  Chairman, may I respond 

t o  j u s t  a few o f  t h e  p o i n t s  t h a t  have been 

discussed? 

CHAIRMAN JACOBS: Were you done w i t h  your  

statement,  Commi s s i  oner? 

G o  r i g h t  ahead, M r .  Hoffman. 

MR. HOFFMAN: J u s t  v e r y  b r i e f l y .  F i r s t  O f  

a l l ,  t h e  Commission -- f i r s t  o f  a l l ,  

Commissioner Jaber i s  r i g h t  t h a t  t h e  s t a t u t e  and 

t h e  un i fo rm r u l e s  r e q u i r e  t h e  Commission t o  

r e a c t  and respond t o  t h i s  p e t i t i o n  f o r  

d e c l a r a t o r y  statement based on t h e  f a c t s  t h a t  

a r e  a l l e g e d  i n  t h i s  p e t i t i o n .  Is i t  prudent  t o  
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l o o k  beyond t h e  p e t i t i o n  i n  terms o f  what t h e  

r a m i f i c a t i o n s  may be i n  t h e  f u t u r e ?  

about i t .  But n o t  w i t h i n  t h e  framework o f  

i s s u i n g  an o rde r  on t h i s  p e t i t i o n .  T h i s  

p e t i t i o n  should e i t h e r  g e t  a yes o r  a no based 

on the  a l l e g a t i o n s  t h a t  a r e  i n  t h i s  p e t i t i o n .  

And Ms. Brown had mentioned be fo re  l u n c h  

No  q u e s t i o n  

t h a t  i t  would be i n a p p r o p r i a t e  t o  do a 

d e c l a r a t o r y  s ta tement ,  b u t  perhaps t h e  b e s t  

t h i n g ,  i f  i t  i s  a p p r o p r i a t e ,  i s  t o  move t o  

rulemaking. And I ' m  n o t  sure  t h a t  t h e  

Commission has agreed w i t h  t h a t  p r o p o s i t i o n .  

But l e t  me j u s t  say, many t imes i n  t h e  

pas t ,  one t h a t  comes t o  mind i s  i n  t h e  e l e c t r i c  

i n d u s t r y ,  master me te r ing ,  t h e  Reddington Towers 

p e t i t i o n  f o r  d e c l a r a t o r y  s tatement .  The 

Commission answers t h e  ques t i on  t h a t  i s  posed by 

t h e  p e t i t i o n e r  and i n  t h a t  case decided t h a t  i t  

was approp r ia te  because o f  t h e  r a m i f i c a t i o n s  t o  

move t o  rulemaking. SO these a re  n o t  m u t u a l l y  

exc lus i ve  remedies by any means. 

The Commission has no p r i o r  p o l i c y  on t h e  

s p e c i f i c  ques t i on  t h a t  i s  r a i s e d  i n  t h i s  

p e t i t i o n ,  so i t  would n o t  be d e p a r t i n g  f rom i t .  

As Commissioner Jaber s a i d ,  i t  would n o t  be a 
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ques t i on  o f  r e v i s i t i n g .  I t  would be a ques t i on  

o f  v i s i t i n g .  

And i n  terms o f  t h e  s t a t u t e  i t s e l f  -- and 

t h i s  i s  m y  l a s t  comment. I n  terms o f  t h e  

s t a t u t e  i t s e l f  , t h e  words i n  t h e  s t a t u t e  a re  

"gross o p e r a t i n g  revenues d e r i v e d  f rom 

i n t r a s t a t e  bus iness , "  and you 've  heard a l o t  

about t h a t .  

says t h a t  t h e  fees  a re  t o  be r e l a t e d  t o  t h e  c o s t  

o f  r e g u l a t i n g  such t y p e  o f  regu la ted  company, 

and those fees  f o r  ALEC c o l l o c a t i o n  a re  zero .  

They should be ze ro ,  because t h e r e  i s  no work 

done by t h i s  Commission i n  terms o f  r e g u l a t o r y  

o v e r s i g h t  o f  ALEC c o l l o c a t i o n  agreements. 

But  t h e  s t a t u t e  a l s o  s p e c i f i c a l l y  

COMMISSIONER DEASON: what have we been 

do ing  f o r  t h e  l a s t  two hours i f  n o t  work ing  on 

t h i s  i s s u e ,  M r .  Hoffman? 

MS. BROWN: Thank ;you. 

MR. HOFFMAN: w e l l ,  I can t e l l  YOU t h i s ,  

Commissioner Deason. As you know, because 

you 've been i n v o l v e d ,  t h e r e  have been gener i c  

proceedings on c o l l o c a t i o n ,  and t h e y ' v e  focused 

e x c l u s i v e l y  on I L E C  o b l i g a t i o n s  concern ing  

c o l  1 o c a t i  on. 

COMMISSIONER PALECKI :  D i d n ' t  t h i s  
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Commi s s i  on c e r t i  f y  t h e  t e l  ecommuni c a t i o n s  

f a c i l i t y  i n  t h e  f i r s t  p lace? I mean, t h a t  was 

Commission a c t i o n  r i g h t  t h e r e ,  was i t  no t?  

MR. ROGERS: I would l i k e  t o  comment on 

t h a t ,  on your comment about Level  3 o b t a i n i n g  

c e r t i f i c a t i o n .  I t ' s  n o t  a f u n c t i o n  o f  o b t a i n i n g  

c e r t i  f i  c a t i o n  t o  p r o v i  de c o l l  o c a t i  on 

speci  f i c a l l  y . Level  3 p r o v i  des 

t e l  ecommuni c a t i o n s  s e r v i  ces. They a1 so p r o v i d e  

nonregulated s e r v i c e s  under t h e  same c o r p o r a t e  

e n t i t y .  

COMMISSIONER PALECKI :  We l l ,  l e t  me 

i n t e r r u p t  you f o r  one second. The s t a t u t e  says 

"may be n o t  beg in  t h e  c o n s t r u c t i o n  o r  o p e r a t i o n  

o f  any t e l  ecommuni c a t i o n s  f a c i  1 i t y .  

cou ld  even c o n s t r u c t  t h a t  f a c i l i t y ,  I b e l i e v e  

you had t o  g e t  c e r t i f i c a t i o n .  

Before  you 

MR. HOFFMAN: Commissioner, t h e  s t a t u t e  

w i t h  respec t  t o  ALECs says t h e  Commission s h a l l  

g r a n t  a c e r t i f i c a t e  t o  an ALEC upon a showing 

t h a t  t h e  appl  i c a n t  has s u f f i  c i  e n t  t e c h n i c a l  , 

f i n a n c i a l ,  and managerial  c a p a b i l i t y ,  p e r i o d .  

And so t h e r e  a r e ,  i t  so happens, a number o f  

c e r t i f i c a t e d  ALECs i n  t h i s  s t a t e  t h a t  a r e  

p laceho lders .  They d o n ' t  have t h e  f i r s t  
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f a c i l i t y  ou t  t h e r e  i n  t h e  s t a t e  o f  F l o r i d a ,  b u t  

t hey  have c e r t i  f i  ca tes .  

COMMISSIONER BAEZ: M r .  Hoffman, t h a t  means 

-- I d o n ' t  t h i n k  t h a t ' s  i n c o n s i s t e n t  w i t h  what 

Commi s s i  oner Pal eck i  has sa id .  They cou l  dn ' t 

have cons t ruc ted  a te lecommunicat ions f a c i  1 i t y .  

But I t h i n k  -- and n o t  t o  i n t e r r u p t  t h e  

Commissioner, b u t  my ques t i on  i s  a l i t t l e  b i t  

more fundamental. I f  we s t i c k  t o  what 

Commissioner Jaber 's  p o s i t i o n  i s ,  which i s  t o  

s t a y  focused on t h e  ques t i on  o f  t h e  p e t i t i o n ,  

t h e  ques t i on  o f  t h e  p e t i t i o n  c a r r i e s  w i t h  i t  

some i mpl i c a t i o n  t h a t  c o l l  o c a t i  on i sn ' t a 

t e l  ecommuni ca t i ons  s e r v i  ce.  Now, I would 1 i ke 

t h a t  -- I mean, a r e  we answering t h a t  ques t i on ,  

i n  essence? I would l i k e  t o  know. I have t h a t  

ques t ion .  

COMMISSIONER JABEV: That  i s  a ques t i on ,  

b u t  1'11 t e l l  you t h a t ' t h e  reason I made t h e  

mot ion i s  t h a t  I ' m  l o o k i n g  a t  a l l  o f  364. For 

me, I have t o .  I c a n ' t  p i c k  a s t a t u t e  o u t  o f  

364 and say i t  a p p l i e s  t o  t h i s  ALEC. I ' m  

l o o k i n g  a t  364, t h e  purpose t h a t  I t h i n k  t h e  

changes assoc ia ted  w i t h  364 were, and I ' m  t r y i n g  

t o  answer t h i  s ques t ion .  
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But I'll t e l l  you, M r .  Hoffman has s a i d  

something t h a t  -- and I t h i n k  Ms. Brown was 

go ing  down t h i s  road anyway. wha t ' s  wrong w i t h  

a c t i n g  on t h i s  d e c l a r a t o r y  s tatement  and 

i n i t i a t i n g  some s o r t  o f  proceeding t o  l o o k  a t  

t h i s  i s s u e  i n  a b i g g e r  f o r u m ?  M S .  B r o w n ,  i s n ' t  

t h e  Ver izon  i t e m  on appeal? 

MS. BROWN: Yes. 

COMMISSIONER JABER: And if what y o u ' r e  

say ing  i s  c o r r e c t ,  t h i s  cou ld  s t a r t  a whole new 

f l o o d  o f  p e t i t i o n s  and -- 

COMMISSIONER BAEZ: C a l l  i t  a rash.  

COMMISSIONER JABER: Yes, a rash.  There 

you go. Then perhaps we should go ahead and 

e s t a b l i s h  some proceeding t h a t  would accommodate 

t h a t  k i n d  o f  i n p u t .  

CHAIRMAN JACOBS: A RAF rash .  

COMMISSIONER JABER: But  t h e  reason I made 

t h e  mot ion,  Commissioner BaeZ, was because I see 

i t  as a unique s i t u a t i o n  t h a t  t h i s  ALEC f i t s  

i n t o ,  i n  t h a t  t h e y ' r e  n o t  r e q u i r e d  t o  p r o v i d e  

t h i  s c o l l o c a t i o n  s e r v i  ce, number one, and number 

two, t h e r e  i s n ' t  any th ing  t h a t  we do as a s t a t e  

t o  mon i to r  t h e i  r p r o v i s i o n  o f  c o l l o c a t i o n  

s e r v i c e .  we d o n ' t  l o o k  a t  these agreements. we 

1 
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d o n ' t  r e v i  ew t h e  agreements. 

And w i t h  respec t  t o  t h e  company g e t t i n g  a 

c e r t i f i c a t e ,  t hey  have t o  have a c e r t i f i c a t e  t o  

p rov ide  t e l  ecommuni c a t i o n s  s e r v i  ce i n F1 o r i  da. 

The issuance o f  t h e  c e r t i f i c a t e  t o  me has no 

impact on t h e  r e g u l a t o r y  assessment f e e  i s s u e  we 

have be fo re  us. 

COMMISSIONER BAEZ: And I d o n ' t  d i sag ree  

w i t h  t h e  way t h a t  you 've  framed t h e  ques t i on .  

M y  concern i s  t h i s .  MY concern i s  t h a t  ou r  

b a s i s  o r  our  de te rm ina t ions  i n  answering t h a t  

ques t i on  i n  a f a v o r a b l e  manner t o  t h e  company, 

g i ven  t h e i  r c i  rcumstances, s t i l l  l eaves  us a 

l i t t l e  wide, because we ' re  i n  e f f e c t  say ing  t h a t  

c o l l  o c a t i  on i s n o t  a t e l  ecommuni c a t i o n s  s e r v i  ce . 
Now, I can argue t h a t  t h a t ' s  t r u e  under 

some c i  rcumstances, and i n p a r t i  c u l  ar  , i n 

s i t u a t i o n s  where, as I ;had mentioned b e f o r e ,  

t h e r e  i s  a pass-through r e l a t i o n s h i p ,  t h a t  a l l  

t h a t ' s  be ing  p rov ided  t o  t h e  equa t ion  i s  

c o l l o c a t i o n  s e r v i c e .  But ,  f o r  i n s t a n c e ,  i n  a 

s i t u a t i o n  where t h e  c o l l o c a t i o n  i s  be ing  

p rov ided  p a r t  and p a r c e l  o f  i n t e r c o n n e c t i o n  t o  

t h e  company's own system, then I t h i n k  t h a t  

would m i l i t a t e  more t o  t h e  pos tu re  t h a t  t h e  
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ILECs a re  i n .  I mean, t h e y ' r e  p r o v i d i n g  

c o l l o c a t i o n  as a r e s u l t  o f  t h e i  r p r o v i d i n g  

i n te rconnec t ion .  And I t h i n k  t h a t  f o r  me, 

t h a t ' s  an impor tan t  d i s t i n c t i o n .  

And I f e a r  -- and my concern over  t h e  

ques t i on  t h a t  we would have t o  answer under t h i s  

p e t i t i o n  i s n ' t  narrow enough t o  cap tu re ,  you 

know, what your purposes a re .  T h a t ' s  my 

concern, and I ' m  n o t  sure t h a t  I ' m  comfor tab le 

w i t h  agreeing w i t h  t h e  b a s i s  f o r  Level  3 ' s  

a s s e r t i o n  t h a t  c o l l o c a t i o n  i s  n o t  a 

te lecommunicat ions s e r v i c e  under every 

c i rcumstance.  And I -- 
MS. BROWN: commissioner, i f  I may -- 

COMMISSIONER JABER: I ' m  confused as t o  why 

we even have t o  reach t h a t  p o i n t .  why do we 

have t o  d e f i n e  i t? 

COMMISSIONER BAEZ: If w e  can make i t  c l e a r  

t h a t  t h a t ' s  n o t  what we ' re  d e f i n i n g ,  t hen  -- 
COMMISSIONER JABER: I d o n ' t  know t h a t  we 

can do t h a t  a t  t h e  end o f  t h e  day. But  i t  was 

-- n o t  

mud 

COMMISSIONER BAEZ: We l l ,  i t ' s  c l e a r  as 

COMMISSIONER JABER: I t  was n o t  my i n t e n t  
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t o  de f i ne  any th ing  b u t  t o  say t h a t  364 does 

p rov ide  the  Commission w i t h  d i r e c t i o n  t o  

encourage compe t i t i on  th rough 1 esser r e g u l a t o r y  

ove rs igh t .  And i n  f a c t ,  I t h i n k  t h e  words a re ,  

encourage compe t i t i on  th rough f l e x i b l e  

regu la to ry  t rea tmen t  among p r o v i d e r s ,  t o  

encourage new e n t r a n t s  i n t o  t h e  markets by  

a l l o w i n g  a t r a n s i t i o n a l  p e r i o d  th rough t h e  use 

o f  l e s s e r  o v e r s i g h t ,  and t o  encourage a l l  

p rov ide rs  o f  te lecommunicat ions se rv i ces  t o  

i ntroduce new t e l  ecommuni c a t i o n s  s e r v i  ces f r e e  

o f  r e g u l a t o r y  impediments. And t h a t  r e a l l y  is 

where I ' m  coming from. 

And I would add t o  t h a t  t h a t  i t ' s  n o t  an 

i m p o s i t i o n  on our  p a r t  o r  t h e  s t a t u t e ' s  p a r t  

t h a t  t h i  s ALEC p rov ide  c o l l o c a t i o n  s e r v i  ces.  

NOW, whether tomorrow we g e t  a company tha t  

requ i res  us -- a decisi;on r e q u i r e s  us t o  d e f i n e  

whether t h a t  s e r v i  ce i s a t e l  ecommuni c a t i o n s  

se rv i ce ,  I d o n ' t  know. But  t h e  purpose o f  my 

mot ion and t h e  r a t i o n a l e  behind i t  i s  n o t  t o  

d e f i  ne what t h e  te lecommunicat ions s e r v i  ce i s ,  

b u t  t o  recognize t h a t  t h e  s t a t e  o f  F l o r i d a  

h a s n ' t  done any work, r e g u l a t o r y  work a s s o c i a t e d  

w i t h  what t h i s  ALEC i s  p ropos ing  t o  do. 
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COMMISSIONER BAEZ: And I d o n ' t  t h i n k  

you've s a i d  any th ing  t h a t  I disagree  w i t h .  I 

t h i n k  what I ' m  hav ing  t r o u b l e  w i t h  i s ,  you know, 

when you dec la re  -- y o u ' r e  say ing  t h a t  based on 

these c i rcumstances,  t h i s  i s  how we v iew t h i n g s ,  

and t h i s  i s  t h e  r e s u l t  t h a t  we g e t ,  and these 

circumstances -- and maybe t h e  company can 

address i t ,  b u t  i t  seems t o  me t h a t  these 

circumstances a r e  s t r e t c h e d  i n t o  an a rea  t h a t  we 

may n o t  want t o  be assoc ia ted  w i t h  i n  terms o f  a 

determi n a t i o n  f o r  these c i  rcumstances. 

YOU know, I d o n ' t  hear -- I d i d n ' t  hear t h e  

company making t h e  d i s t i n c t i o n  on a s p e c i f i c  

bas i s  t h a t  whatever t h e y ' r e  p r o v i d i n g  as a 

pass-through, I keep c a l l i n g  i t ,  b u t  where 

t h e y '  r e  n o t  i nvo lved i n i n t e r c o n n e c t i  on 

n e c e s s a r i l y ,  where t h e y ' r e  o n l y  p r o v i d i n g  pure 

c o l  1 o c a t i  on s e r v i  ces , t h a t  t h a t  ' s t h e  s i  t u a t i  on 

o r  t h e  c i  rcumstances t h a t  we' r e  l o o k i n g  a t .  

we ' re  l o o k i n g  a t  a l l  c o l l o c a t i o n  s e r v i c e s ,  and 

t h a t  can o f f e r  a s e t  o f  c i rcumstances t h a t  

serves as t h e  b a s i s  f o r  another  company t o  

p rov ide  those same c i rcumstances and f o r  us t o  

have t o  be c o n s i s t e n t ,  and I a m  n o t  -- I guess 

t h a t  ' s where m y  d i  scomfo r t  i s .  
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And I d o n ' t  know what a u t h o r i t y  o r  what 

a b i l i t y  we have t o  -- I mean, I t h i n k  we've gone 

a l o n g  way i n  j u s t  d i s c u s s i n g  i t ,  which r e a l l y  

was my o r i g i n a l  i n t e n t .  But  I d o n ' t  know t o  

what ex ten t  we can l i m i t  those circumstances now 

i n  a way t h a t  I ' m  comfo r tab le  w i t h .  

CHAIRMAN JACOBS: So we can perhaps b r i n g  

t h i s  back around -- you had a ques t ion? 

COMMISSIONER PALECKI:  I keep go ing  back 

t o  Sec t ion  3 5 0 . 1 1 3 ,  and t h a t  i s  t h e  p r o v i s i o n  

t h a t  requ i res  t h a t  f ees  s h a l l ,  t o  t h e  e x t e n t  

p r a c t i c a b l e ,  be r e l a t e d  t o  t h e  c o s t  o f  

r e g u l a t i n g  such t ype  o f  r e g u l a t e d  company. And 

we have no da ta  i n  f r o n t  o f  us rega rd ing  t h e  

amount o f  fees t h a t  w e ' r e  t a l k i n g  about,  and n o t  

j u s t  w i t h  Level 3 ,  b u t  on a s ta tew ide  b a s i s ,  and 

we have no da ta  i n  f r o n t  o f  us on what t h e  c o s t  

o f  r e g u l a t i n g  i s .   and;^ f i n d  i t  very d i f f i c u l t  

t o  make a d e c i s i o n  under t h a t  s e c t i o n  o f  t h e  

s t a t u t e  w i t h o u t  some s o r t  o f  d a t a  i n  f r o n t  o f  

me. 

COMMISSIONER DEASON: We l l ,  l e t  me make an 

o b s e r v a t i o n  o r  maybe r a i s e  a ques t i on ,  o r  maybe 

bo th .  That  p a r t i c u l a r  s e c t i o n  o f  t h e  s t a t u t e ,  

I ' v e  always i n t e r p r e t e d  t h a t  t h a t  was t o  t r y  t o  
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b r i n g  some p a r i t y  o r  e q u i t y  between t h e  v a r i o u s  

i n d u s t r i e s  t h a t  we regu la te ,  n o t  n e c e s s a r i l y  

companies w i t h i n  an i n d u s t r y  and t h a t ' s  why w e  

have d i f f e r e n t  r e g u l a t o r y  assessment f e e  

percentages. 

I n o t i c e  t h a t  apparen t l y  i t ' s  -- 15/100 o f  

1% i s  what i s  app l i ed  i n  t h i s  s i t u a t i o n .  And we 

do have evidence f o r  t h i s  company. And i f  we 

l o o k  j u s t  a t  what 's  i n  f r o n t  o f  us,  M r .  Hoffman, 

w e ' r e  a rgu ing  about $572.  SO I t h i n k  t h e  i s s u e  

i s  much broader than t h a t .  I d o n ' t  t h i n k  you 

a l l  would -- I mean, your  h o u r l y  r a t e s  have 

probably  a1 ready exceeded $ 5  7 2 .  

MR. HOFFMAN: But ,  Commissioner, we a r e  

en joy ing  t h i s  r e g u l a t i o n .  We're e n j o y i n g  i t . 

COMMISSIONER DEASON: But  I t hough t  t h a t  

t h a t  s t a t u t e  was t o  t r y  t o  b r i n g  some e q u a l i t y  

o r  p a r i t y  t o  t h e  va r ious  i n d u s t r i e s .  And i f  

y o u ' l l  n o t i c e ,  water  and wastewater has a much 

h ighe r  r a t e  because of t h e  f a c t  t h a t  we expend 

maybe n o t  more hours,  b u t  more hours pe r  revenue 

generated by t h a t  i n d u s t r y  . 
Now, I would agree i n  a p e r f e c t  w o r l d ,  a 

cos t  causer would pay what he o r  she causes f o r  

t h e  system. And i f  we go down t h a t  road a l o n g  
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d i s tance ,  we may end up -- f o r  example, when we 

send an a u d i t o r  t o  a company t o  a u d i t  t h e i  r 

books, we would send them a b i l l  f o r  t h e  number 

o f  hours t h a t  t h e  a u d i t o r  was t h e r e .  I d o n ' t  

t h i n k  we want t o  g e t  t o  t h a t .  I mean, what we 

have here i s  a su r roga te  t h a t  says a percentage 

a p p l i e d  t o  i n t r a s t a t e  revenue i s  a good 

su r roga te  f o r  what t h a t  company i s  caus ing  i n  

terms o f  cos ts .  

Back i n  t h e  days when we d i d n ' t  have 

compet i to rs  and we j u s t  had c e r t i f i c a t e d  

regu la ted  companies, i n  t h e  yea r  t h a t  B e l l s o u t h  

came i n  f o r  a r a t e  case, 1'11 b e t  you t h e y  

caused more cos ts  i n  t h a t  year  than  what t h e y  

p a i d  i n  r e g u l a t o r y  assessment fees .  But  

h o p e f u l l y  t hey  s tayed o u t  f o r  two o r  t h r e e  

yea rs ,  and then  t h e  nex t  year  maybe wha t ' s  

Ve r i zon  now, GTE would ;come i n ,  and d u r i n g  tha t  

yea r  we processed t h e i r  r a t e  case, t h e y  d i d n ' t  

pay t h e i r  own way ,  b u t  i t  a l l  evened o u t  over  

t h e  years.  

And I would submit  t h a t  t h e  bottom l i n e  o f  

a l l  o f  t h i s  i s  t h a t  we ' re  s t i l l  go ing  t o  recover  

t h e  cos ts  of our  ope ra t i ons ,  and i f  we change 

t h e  base f o r  one company, i t ' s  go ing  t o  be made 
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up by another company, so i t ' s  t a k i n g  f rom one 

and g i v i n g  t o  another .  And maybe t h a t ' s  t h e  

r i g h t  t h i n g  t o  do. ~ ' m  n o t  say ing  t h a t  i t ' s  

n o t .  But  i t ' s  a much broader  ques t i on ,  I t h i n k ,  

than wha t ' s  i n  f r o n t  o f  us today.  

MR. HOFFMAN: Commissioner, j u s t  v e r y  

b r i e f l y ,  I t h i n k  t h a t  t h e  passage y o u ' r e  l o o k i n g  

a t  i n  Chapter 3 5 0  and t h a t  commissioner Pa leck i  

c i t e d  i s  a genera l  s ta tement  o f  t h e  L e g i s l a t u r e  

t h a t  a p p l i e s  across t h e  board t o  every i n d u s t r y  

regu la ted  by t h e  Commission, and if you a p p l y  

t h a t  -- and t h e r e ' s  s o r t  o f ,  I t h i n k ,  an 

agreement amongst everyone here t h a t  t h e  genera l  

purpose o f  these r e g u l a t o r y  assessment fees  a r e  

t o  pay f o r  t h e  cos ts  of r e g u l a t i o n .  And I t h i n k  

t h a t  t h e r e ' s  a l s o  consensus t h a t  when y o u ' r e  

t a l k i n g  about t h e  c o s t  o f  r e g u l a t i o n  o f  Leve l  

3 ' s c o l  1 o c a t i  on arrangements, t h a t  c o s t  i s 

zero .  

shou ld  g e t  when you c a l c u l a t e  a r e g u l a t o r y  

assessment f e e  by Leve l  3 by t a k i n g  t h e  p i e c e  

t h a t  has no r e g u l a t o r y  c o s t  assoc ia ted  w i t h  i t  

and exc lud ing  i t .  

SO you g e t  t o  where I t h i n k  you t h i n k  we 

CHAIRMAN JACOBS : Commi s s i  Oner Deason 

r a i  ses an i n t e r e s t i n g  p o i n t ,  because u l t i m a t e l y ,  

~ ~~ 
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i f  we do t h i s  i n  a vacuum o r  we do t h i s  i n  a 

piecemeal f a s h i o n ,  we ' re  r e c o n f i g u r i n g  a formula 

t h a t  we d o n ' t  know how i t  w i l l  work o u t ,  and we 

may wind up where your p r imary  c e r t i f i c a t e d  RAF 

may cause you some impact t h a t  you a r e n ' t  ask ing  

f o r  today i f  you g e t  t h i s  r e l a t i v e l y  minor  

impact.  SO t h a t ' s  something t h a t  needs t o  be 

g i ven  some thought  and perhaps f u r t h e r  

d i scuss ion  be fo re  we embark on t h a t  j ou rney .  

Were t h e r e  o t h e r  thoughts o r  d i scuss ions ,  

Commissioners? 

MR. HOFFMAN: M r .  Chairman, I would j u s t  

say t h a t ,  again,  f ocus ing  i n  on t h a t  c r i t e r i a  i n  

Sec t ion  350.113 (3) t h a t  appl i es across t h e  board 

t o  a l l  i n d u s t r i e s ,  t h a t  t h e  commission does n o t  

even need t o  reach what appears t o  be t h e  more 

d i f f i c u l t  i s s u e  o f  whether c o l l o c a t i o n  i s  a 

t e l  ecommuni c a t i o n s  s e r v i  ce, b u t  f o r  purposes o f  

t h i s  p e t i t i o n ,  can focus on t h a t  sentence, where 

t h e r e  i s  agreement t h a t  t h e r e  i s  no c o s t  o f  

regu l  a t i  on associ  a ted  w i  t h  Level 3 ' s col 1 o c a t i  on 

arrangements. 

MS. BROWN: Commissioners, I would j u s t  

l i k e  t o  remind everyone t h a t  t h a t ' s  n o t  t h e  

s tandard.  The s tandard i n  t h e  r e g u l a t o r y  
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assessment f e e  i s  t h e  c o s t  o f  r e g u l a t i o n  o f  t h e  

t e l  ecommuni ca t i ons  company. 

COMMISSIONER DEASON: I t ' s  n o t  a pe r  

s e r v i c e  t h i n g .  I t ' s  revenue f o r  a company. I f  

a company i s  c e r t i f i c a t e d  t o  do bus iness i n  

F l o r i d a ,  t h e y ' r e  regu la ted ,  and we have -- as a 

sur rogate  o f  t h e  c o s t  t h e y  impose, we j u s t  say 

w e ' r e  go ing t o  impose a percentage t o  your  

i n t  r a s t a t e  bus i  ness revenue. 

MS. BROWN: Yes, commissioner, I agree w i t h  

t h a t  assessment. 

COMMISSIONER JABER: HOW a r e  W e  a b l e  to 

determi ne f o r  t h i  s company what ' s i n t e r s t a t e  and 

what 's  i n t r a s t a t e ?  HOW do you make t h a t  

c a l c u l a t i o n  f o r  t h e  b a s i s  o f  assess ing t h e  

r e g u l a t o r y  assessment fee? 

MS.  VANDIVER: I n  a l o t  o f  companies t h e y  

have ve ry  good records,! and t h e y  keep t r a c k  o f  

t h a t  themselves. I don't b e l i e v e  Level  3 keeps 

t r a c k  o f  i t  except on a gross  b a s i s .  A l o t  o f  

companies do i t  t h a t  way .  And as l o n g  as t h e y  

can p rov ide  us w i t h  a reasonable a l l o c a t i o n  

methodology and show us how t h e y  came up w i t h  

i t ,  w e ' l l  a l l o w  t h a t .  Bu t  t h e y  have t o  have an 

a1 1 o c a t i  on method01 ogy -- 
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COMMISSIONER JABER: SO i t ' s  an honor 

system. You' re  go ing  t o  take  t h e i r  word f o r  i t . 

MS. VANDIVER: No. w e ' l l  u s u a l l y  l o o k  a t  

t h e i r  reasoning f o r  i t .  u s u a l l y  t hey  have t o  

have a reason f o r  i t .  They can show us based on 

some s o r t  o f  h i s t o r y  o f  what o t h e r  companies do 

o r  something e l s e .  And i n  some sense i t ' s  an 

honor system t h a t  i t  a p p l i e s  t o  t h a t  p a r t i c u l a r  

system. But  we ' re  see ing  more and more 

companies keepi  ng spec i  f i  c i n t r a s t a t e  reco rds .  

MS.  BROWN: And t h a t ' s  f o r  t h e i r  i n t r a s t a t e  

business and i n t e r s t a t e  bus iness ,  n o t  t h e  

i n t e r s t a t e  bus iness o f  another  customer o f  

t h e i  r s .  

COMMISSIONER JABER: So go iny  UUWII L I I ~  

road, i t  cou ld  go down t h e  o t h e r  way t o o ,  which 

i s ,  i f  you d i sag ree  w i t h  t h e i r  numbers, w e ' r e  

go ing  t o  send a u d i t o r s  iand we ' re  go ing  t o  l o o k  

a t  t h e i r  records ,  a r e n ' t  we? we m igh t  be i n  a 

p o s i t i o n  o f  do ing  t h a t  w i t h  a l l  o f  t h e  ALECS 

t h a t  p rov ide  d i f f e r e n t ,  un ique s e r v i c e s  t o  

pene t ra te  t h e  t e l  ecommuni c a t i o n s  market .  

MS. VANDIVER: w e ' r e  a l r e a d y  --  

M S .  BROWN: I t  would i nc rease  t h e  c o s t  o f  

r e g u l a t i o n .  

~ 
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COMMISSIONER JABER: And i t  would be 

s e l  f- i  mposed t o  some degree, woul dn ' t i t? 

MS. BROWN: I ' m  n o t  sure  I understand.  

COMMISSIONER JABER: W e l l ,  i f  we S t a r t  

c o l l  e c t i  ng r e g u l a t o r y  assessment fees  f o r  

revenues assoc ia ted  w i t h  new s e r v i c e s ,  new 

arrangements between t e l  ecommuni c a t i o n s  

companies, and they  submit  t o  us what t h e i r  

guesst imate f o r  t h e  revenues i s ,  and s t a f f  

d isagrees w i t h  any o f  those amounts, you migh t  

be i n  an awkward p o s i t i o n  o f  hav ing  t o  send 

a u d i t o r s  t o  l o o k  a t  t h e i r  books and records  t o  

v e r i f y  t h a t  i n f o r m a t i o n ;  r i g h t ?  And t h a t  

i nc reases  t h e  cos ts .  T h a t ' s  an i nc reased  cos t  

t o  t h e  agency. 

MS. VANDIVER: R igh t .  We' r e  a1 ready 

p e r i  od i  c a l l  y -- we ' r e  a1 ready d o i  ng a sampl e 

every  year  o f  a l l  t h e  y e g u l a t o r y  assessment f e e  

r e t u r n s ,  and so we ' re  a u d i t i n g  a l l  t h e  l a r g e  

companies on a p e r i o d i c  b a s i s ,  as w e l l  as a 

sample o f  t h e  sma l l .  

COMMISSIONER JABER: You do a random 

sample f o r  t h e  smal l  ALECs? 

MS. VANDIVER: O f  a1 1 t h e  t e 1  ecommuni c a t i o n  

companies. 
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COMMISSIONER JABER: Oh, okay. It's random? 

MS. VANDIVER: Random. Except -- yes, 

r i g h t .  we do t h e  ve ry  l a r g e  IXCs and ILECs, a l l  

o f  those every t h r e e  years,  b u t  we ' re  do ing  a 

random sample o f  everybody e l se .  

COMMISSIONER PALECKI:  L e t  me ask s t a f f ,  i f  

t h e  s t a t u t o r y  scheme i s  t h a t  new e n t r a n t s  should 

be sub jec t  t o  l e s s e r  r e g u l a t i o n ,  and v e r y  

c l e a r l y  i t  i s ,  why i s  t h e  r e g u l a t o r y  assessment 

fee t h e  same f o r  new e n t r a n t s  as w e l l  as f o r  t h e  

e x i  s t i  ng companies? 

MS. BROWN: We l l ,  I t h i n k  i t ' s  because o f  

t h e  s t a t u t e  t h a t  d i r e c t s  us -- d i r e c t s  t h e  way 

we impose r e g u l a t o r y  assessment fees .  I f  t h e  

s t a t u t e  -- t h e  r e g u l a t o r y  assessment f e e  s t a t u t e  

s a i d  "and impose 1 esser r e g u l a t o r y  assessment 

fees  on c e r t a i  n te lecommunicat ions compani es,  " 

then we would do t h a t .  Bu t  i t  -- 

COMMISSIONER PALECKI:  L e t  me t e l l  YOU what 

m y  d i f f i c u l t y  i s .  I see a s t a t u t e  t h a t  says 

t h a t  we should l i g h t e n  up on ou r  r e g u l a t i o n ,  and 

I t h i n k  i f  we ' re  go ing  t h e  l i g h t e n  up on ou r  

r e g u l a t i o n ,  we should p robab ly  charge l e s s .  A t  

t h e  same t ime ,  I see ve ry  c l e a r  language i n  

364.336 t h a t  says t h a t  each l i c e n s e d  
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t e l  ecommuni ca t i ons  company s h a l l  base i t s  

r e g u l a t o r y  assessment f e e  on i t s  gross o p e r a t i n g  

revenues de r i ved  f rom i n t r a s t a t e  bus iness .  And 

t o  me, r e n t i n g  ou t  a p o r t i o n  o f  your  f a c i l i t y ,  

whether i t ' s  f o r  a g roce ry  s t o r e  o r  t o  c o l l o c a t e  

another telecom company, i s  p a r t  o f  g ross  

opera t i ng  revenues de r i ved  f rom i n t r a s t a t e  

business. I t  doesn ' t  appear t h a t  t h e  s t a t u t e s  

g i v e  us v e r y  much d i s c r e t i o n  t h e r e .  

MS. BROWN: I agree w i t h  you, Commissioner. 

And I would a l s o  p o i n t  o u t  t h a t  t h e  beg inn ing  o f  

364 .336  i s ,  notwi  t h s t a n d i  ng any p r o v i  s i  ons o f  

t h e  law t o  t h e  c o n t r a r y ,  each te lecommunicat ions 

company must pay t h e  fees  based on t h a t .  

COMMISSIONER P A L E C K I :  Bu t  I have a ha rd  

t ime  when another  s t a t u t e ,  ano the r  s e c t i o n  t e l l  s 

us t o  l i g h t e n  up on r e g u l a t i o n ,  t h a t  a t  t h e  same 

t ime  we c a n ' t  l i g h t e n  yp on t h e  cos ts  we impose 

on those new e n t r a n t s  as w e l l .  

MR. HOFFMAN: Commissioner Pa leck i  -- 

MS. BROWN: That  i s  -- t o  me, t h a t  i s  a b i g  

p o l i c y ,  ru lemaking i s s u e .  And i f  you want t o  go 

down t h a t  road where you c o n s i d e r  t h e  c o s t s ,  as 

you were say ing  be fo re ,  you d o n ' t  have numbers 

before you t o  be a b l e  t o  make t h a t  k i n d  o f  
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d e t e r m i n a t i o n  today .  T h a t ' s  t h e  k i n d  o f  t h i n g  

r e a l l y  I t h i n k  t h e  APA requ i  res  t h a t  we do i n  a 

ru lemaking as w e l l ,  because i t  has such d i  r e c t  

e f f e c t  on a1 1 p a r t i c i p a n t s  and subs tan t i  a1 l y  

a f f e c t e d  companies. And as Commissioner Deason 

was say ing,  incumbent companies m igh t  want t o  

p a r t i  c i  pa te  i n t h a t  and p u t  t h e i  r p e r s p e c t i v e  

and p o i n t  o f  v i e w .  I d o n ' t  t h i n k  t h e r e ' s  

any th ing  t o  p rec lude  you f rom ru lemaking on 

t h a t ,  b u t  I w o u l d n ' t  make t h a t  k i n d  o f  d e c i s i o n  

i n  t h i s  d e c l a r a t o r y  s tatement  p e t i t i o n .  I would 

deny i t  f i r s t  and then  -- 
COMMISSIONER DEASON: I ' v e  g o t  a S O 1 U t i O n  

t o  t h i s  whole problem. we j u s t  d o n ' t  c o l l e c t  

r e g u l a t o r y  assessment fees ,  and when somebody 

f i l e s  something i n  f r o n t  o f  us, we j u s t  t a b u l a t e  

a l l  t h e  hours we spend on i t . I f  t h e r e ' s  an 

a r b i t r a t i o n ,  we c a l c u l g t e  a l l  t h e  hours,  and w e  

s p l i t  t h e  b i l l  be tween ' the  two p a r t i e s  t h a t  

b rought  i t  t o  u s ,  and maybe t h a t  would be an 

i n c e n t i v e  f o r  them t o  s e t t l e  t h e i r  d i s p u t e s  and 

n o t  b r i n g  them i n  f r o n t  o f  us. I ' m  be ing  

f a c e t i o u s .  I ' m  n o t  -- 

COMMISSIONER PALECKI:  What i f  we j u s t  

charged admission t o  t h e  agenda conference? 
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COMMISSIONER JABER: You know, Commissioner 

Deason, d o n ' t  some s t a t e  commissions g e t  

compensated f o r  t h e i  r -- 

CHAIRMAN JACOBS: That  go t  a howl f rom t h e  

back. 

COMMISSIONER JABER: Commissioner Deason, 

I t h i n k  some s t a t e  commissions a re  compensated 

d i r e c t l y  by t h e  companies f o r  t h e  a t t o r n e y s  t h e y  

have t o  h i r e ,  I t h i n k  i n  Lou is iana.  SO you 

migh t  t h i n k  y o u ' r e  be ing  f a c e t i o u s ,  b u t  i t  a i n ' t  

a bad idea .  

COMMISSIONER DEASON: W e l l ,  s t a t u t o r i l y ,  

we ' ve  g o t  t o  do what ou r  s t a t u t e  says, and I 

t h i n k  s t a f f  i s  recommending we do t h a t  acco rd ing  

t o  t h e i  r i n t e r p r e t a t i o n  o f  t h e  s t a t u t e ,  and 

t h e r e  a re  d i f f e r e n t  i n t e r p r e t a t i o n s .  

CHAIRMAN JACOBS: w e l l ,  we had a mot ion .  

But  be fo re  t h a t ,  M r .  Hqffman, you had a p o i n t .  

MR. HOFFMAN: I had one comment I wanted t o  

make, M r .  chairman, and I t h i n k  M r .  Rogers has 

some conc lusory  comments. 

o n l y  i n  response t o  Commissioner P a l  e c k i  ' s  

i s sue ,  I would j u s t  p o i n t  o u t  t h a t  t h e  language 

i n  t h e  r e g u l a t o r y  assessment f e e  s t a t u t e s  i n  

Chapter 3 5 0  was passed i n  1980. The language i n  

ACCURATE STENOTYPE REPORTERS, I N C .  
. -  . L  

-- - .L 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

1 2  

1 3  

14 

15 

1 6  

1 7  

1 8  

19 

20 

2 1  

2 2  

2 3  

24 

2 5  

66 

t h e  r e g u l a t o r y  assessment f e e  s t a t u t e  i n  Chapter 

364 was passed i n  1990. And t h e  more 

comprehensive and expansive language t h a t  

Commissioner Jaber has been r e c i t i n g  th roughout  

t h i s  i t e m  where t h e  L e g i s l a t u r e  dec ided t o  open 

up t h e  l o c a l  markets was passed i n  1995. And I 

t h i n k  i t  would be an a p p r o p r i a t e  e x e r c i s e  o f  

s t a t u t o r y  i n t e r p r e t a t i o n  t o  i n t e r p r e t  these 

r e g u l a t o r y  assessment f e e  s t a t u t e s  m i n d f u l  o f  

t h e  more recent  a c t s  o f  t h e  L e g i s l a t u r e  t o  open 

up t h e  market -- 
COMMISSIONER DEASON: M r .  Hoffman, though, 

wou ldn ' t  i t  be j u s t  as reasonable t o  assume t h a t  

i f  t h e  L e g i s l a t u r e  wanted us t o  change t h e  w a y  

t h a t  we c o l 1  e c t  r e g u l a t o r y  assessment fees  

depending upon t h e  type  company t h a t  f a l l s  

w i t h i n  t h a t  i n d u s t r y ,  t h e y  would have r e w r i t t e n  

t h a t  s e c t i o n  o f  t h e  s t q t u t e  as w e l l ?  

MR. HOFFMAN: That i s  a l s o  -- I d o n ' t  know 

i f  i t ' s  more reasonable o r  l e s s  reasonable,  

Commissioner, b u t  i t ' s  c e r t a i n l y  an argument 

t h a t  one cou ld  make. 

MR. ROGERS: I s imp ly  wanted t o  say t h a t  i t  

s t r i k e s  me t h a t  we've made i t  more compl ica ted  

than  i t  needs t o  be, t h a t  a t  i t s  v e r y  b a s i c  
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l e v e l ,  t h e  r e g u l a t o r y  assessment f e e  needs t o  be 

associated w i t h  t h e  cos ts  o f  r e g u l a t i n g  

se rv i ces .  And t o  t h e  e x t e n t  t h a t  a s e r v i c e  i s  

n o t  regu la ted ,  t h e r e  should be no f e e  a s s o c i a t e d  

w i t h  i t .  And t h a t ' s  r e a l l y  t h e  c r i t i c a l  

cons ide ra t i on  when you r e  t a l  k i  ng about t h e  

hotdog s tand vendor on t h e  s idewa lk .  I f  y o u ' r e  

t a l k i n g  about a s u b s i d i a r y  o r  a regu la ted  

company hav ing  a hotdog s tand,  t h a t  shou ld  n o t  

be assessed, because t h a t  i s  n o t  a r e g u l a t e d  

se rv i ce .  And t h a t  i s  r e a l l y  t h e  c r i t i c a l  

s i t u a t i o n .  And t h e r e ' s  r e a l l y  no g e t t i n g  around 

i t ,  i n  m y  e s t i m a t i o n .  YOU cannot make a 

d e c i s i o n  w i t h o u t  l o o k i n g  a t  t h e  na tu re  o f  t h e  

s e r v i  ce. 

COMMISSIONER PALECKI:  We l l ,  l e t  me -- 
MR. ROGERS: As much as you would l i k e  t o .  

COMMISSIONER PALEQKI:  L e t  me ask YOU a 

ques t i on  about t h a t  argument. I d o n ' t  see 

anywhere i n  Sec t i on  364.366 t h e  language y o u ' r e  

r e f e r r i n g  t o  r e g a r d i  ng r e g u l a t e d  s e r v i  ces . I 
keep seei  ng "g ross  o p e r a t i n g  revenues d e r i v e d  

from i n t r a s t a t e  bus i  ness. And r e n t i n g  o u t  a 

p o r t i o n  o f  your  p l a n t  seems t o  me t o  be g ross  

opera t i ng  revenues d e r i v e d  f rom i n t r a s t a t e  
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business. 

MR. ROGERS: But  I would -- I guess I would 

focus more on t h e  telecommunicat ions company 

language, which presumes t h a t  t h e  

te lecommunicat ions company o f f e r s  

t e 1  ecommuni c a t i  ons s e r v i  ces. Te1 ecommuni c a t i o n s  

s e r v i c e s  has a v e r y  f i n i t e  l e g a l  d e f i n i t i o n  t h a t  

has been s e t  o u t ,  and those a r e  t h e  o n l y  t h i n g s  

t h a t  should be assessed. TO t h e  e x t e n t  a 

c e r t i  f i cated c a r  r i  e r  i s o f f  e r i  ng unregul  a ted  

s e r v i c e s ,  i t  i s  n o t  a c t i n g  as a 

t e l  ecommuni c a t i o n s  company. And so t h e  te rm 

" t e l  ecommuni c a t i o n s "  i s c r i t i c a l  and I t h i  nk i s 

t h e  determi n a t i v e  f a c t o r .  

COMMISSIONER PALECKI:  Thank YOU. 

COMMISSIONER BAEZ: S t a f f ,  I ' m  s o r r y  Are 

t h e r e  any un regu la ted  s e r v i c e s ,  any examp e a t  

a l l  t h a t  a r e  n o t  i n c l u d e d  i n  t h e  r e g u l a t o r y  

assessment f e e  c a l  c u l  a t i  on? 

MR. ROGERS: I n t e r n e t .  

COMMISSIONER BAEZ: Not n e c e s s a r i l y  Level 

3 ,  b u t  anybody e l s e  i n  t h i s  room. 

MS. BROWN: Yes. 

COMMISSIONER BAEZ: Was t h a t  a yes? 

MS. BULECZA-BANKS: c o u l d  you p lease repeat  
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t h a t  f o r  me? 

COMMISSIONER BAEZ: Are t h e r e  --  I keep 

seeing, you know, arguments on b o t h  s i d e s  o f  

t h i s ,  and one o f  t h e  tacks  t h a t  t h e  s t a f f  and 

even some o f  t h e  commissioners have expressed 

i s ,  you know, i t ' s  t o  t h e  company, a l l  r i g h t ,  

and t h e  s t a t u t e  says -- i s  a v e r y  genera l  -- i t  
s t a t e s  t h a t  i n  a v e r y  general  sense. I t  says 

i n t r a s t a t e  business. I t  doesn ' t  say i n t r a s t a t e  

te lecommunicat ions bus iness.  And I ' m  j u s t  

cu r ious  i f  t h e  s t a f f  knows o f  any i ns tances  i n  

which an i n t r a s t a t e  business performed by  a 

regu la ted  company i s  n o t  i n c l u d e d  i n  t h e  

c a l  c u l  a t i  on o f  RAFS . 
MS. BULECZA-BANKS: I f  YOU I r e  t a l  k i  ng 

g e n e r i c a l l y  about r e g u l a t e d  u t i l i t i e s ,  i t  i s  -- 
I mean, t h e r e  a r e  e n t i t i e s  where t h e y  may s e l l  

o r  l ease  water hea te rs  ,or app l iances  o r  do some 

o t h e r  business on t h e  s i d e .  

COMMISSIONER BAEZ: These a r e  separa te  

e n t i  t i e s ,  separate co rpo ra te  s u b s i d i a r i e s  o r  -- 
MS. BULECZA-BANKS: They have i t  s e t  up 

b o t h  ways. They have some t h a t  were a c t u a l l y  

p a r t  o f  t h e  a c t u a l  -- 

COMMISSIONER BAEZ: Regulated -- 
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MS. BULECZA-BANKS: -- e n t i t y ,  and i t  would 

be below the  l i n e .  Those revenues and expenses 

associated w i t h  t h a t  would be below t h e  l i n e .  

COMMISSIONER BAEZ: SO t h e r e ' s  a p r a c t i c e  

-- 

MS. BROWN: I'm n o t  f a m i l i a r  w i t h  any o f  

t h a t  i n  te lecommunicat ions,  though, t h a t  I can 

t h i n k  o f .  

COMMISSIONER BAEZ: Wel l ,  even though we ' re  

i n  the  te lecommunicat ions -- you know, t h i s  may 

be a dec la ra to ry  s tatement ,  b u t  I c a n ' t  g e t  o f f  

t h e  n o t i o n  t h a t  t h i s  goes a l i t t l e  b i t  f a r t h e r  

than t h a t .  

COMMISSIONER JABER: See, Commissioner 

Baez, i f  we ask t h e  company t h a t  ques t i on ,  t h e y  

migh t  be a f r a i d  t o  t e l l  us,  because w e ' l l  assess 

r e g u l a t o r y  assessment fees. 

COMMISSIONER BAEZ:! Wel l ,  YOU know, i t  

c u t s  bo th  ways. 

MR. ROGERS: w e l l ,  I would -- I t h i n k  I 

wanted t o  respond i n i t i a l l y  t o  you r  q u e s t i o n  

t h a t ,  you know, we've s o r t  o f  assumed t h a t  

c o l l  oca t i on  i s assoc i  a ted  w i  t h  

t e l  ecommuni c a t i o n s  s e r v i  ces , and i t r e a l  1 y i s 

n o t  t o  a l a r g e  e x t e n t .  And t o  t h e  e x t e n t  t h a t  
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t hey  a re  da ta  cen te r  p r o v i d e r s  who a re  p r o v i d i n g  

o n l y  I n t e r n e t  r e l a t e d  s e r v i c e s ,  t h a t  i s  t h e  

reason i n  p a r t  t h a t  t h e y  a r e  n o t  regu la ted  

e n t i  t i e s .  

Level  3 does o f f e r  c e r t a i n  regu la ted  

t e l  ecommuni c a t i o n s  s e r v i  ces , b u t  t h e i  r 

c o l l o c a t i o n  s e r v i c e s  a r e  a s s o c i a t e d  much more 

h e a v i l y  w i t h  un regu la ted  s e r v i c e s .  And so t o  

t h e  -- I j u s t  want t o  make t h a t  c l a r i f i c a t i o n ,  

t h a t  t h e r e  has been, i t  seems t o  me, some sense 

t h a t  you want t o  say t h a t  c o l l o c a t i o n  i s  

d i  r e c t l y  r e l a t e d  t o  and go down t h a t  s l i p p e r y  

s lope ,  r e l a t e d  t o  te lecommunicat ions s e r v i  ces. 

That  i s  n o t  i n  f a c t  t h e  case. I t ' s  more 

d i  r e c t l y  r e 1  a ted  t o  I n t e r n e t  s e r v i  ces, 

i n t e r s t a t e  se rv i ces ,  and t h e  p r o v i s i o n  by o t h e r  

c a r r i e r s ,  so i t ' s  n o t  even Level  3 p r o v i d i n g  t h e  

t e l  ecom se rv i ces .  i 

COMMISSIONER BAEZ:' And I t h i n k  you 

reminded me o f  something t h a t  s t r u c k  me as p a r t  

o f  -- 1 d o n ' t  know i f  i t  was i n  t h e  p e t i t i o n .  I 

d o n ' t  remember, b u t  t h a t  you c a n ' t  d i s t i n g u i s h  

one f rom t h e  o t h e r .  And I t h i n k  f o r  my purposes 

and c e r t a i n l y  t h e  t r o u b l e  t h a t  I ' m  hav ing  w i t h  

t h i s ,  t h a t ' s  a v e r y  meaningfu l  f a c t ,  because I ' m  
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n o t  i n t e r e s t e d  -- I guess I w o u l d n ' t  be 

i n t e r e s t e d  i n  c a s t i n g  a n e t  over  a l l  o f  i t . 1 

b e l i e v e  t h a t  t h e r e  a re  d i s t i n c t i o n s  t h a t  can be 

made, and you j u s t  r a i s e d  a ve ry  good one. And 

I t h i n k  t h a t  t h a t  may be t h e  case w i t h  some 

o t h e r  companies. 

And what I hear M s .  Banks say ing  i s  t h a t ,  

you know t h e  Commission does have a t  l e a s t  a 

h i s t o r y ,  i f  n o t  a p r a c t i c e  o f  -- t h a t  t h e r e  a r e  

examples, whether t h e y  be i n  t h e  

te lecommunicat ions i n d u s t r y  o r  o the rs ,  where 

i n t r a s t a t e  bus i  ness and o p e r a t i n g  revenues f rom 

i n t r a s t a t e  bus iness a r e  n o t  i nc luded  f o r  RAF 

purposes. And so aga in ,  I mean, t o  me, t h a t  

says t h a t  t h e r e  i s  some leeway as t o  how t o  

i n t e r p r e t  t h e  language i n  t h e  s t a t u t e ,  because 

t h e  presumptions o r  t h e  assumptions t h a t  t h e  

company i s  making d o n ' t  seem a l l  t h a t  

unreasonable. There a re  some t h i n g s  t h a t  t h e y  

may be i n v o l v e d  w i t h  t h a t  d o n ' t  c o n s t i t u t e  

t e l  ecommuni c a t i  ons s e r v i  ce , and r e a l  1 y , t h a t  s 

t h e  reason t h a t  we r e g u l a t e  them. If t h e y  

werenl t p r o v i  d i  ng t e l  ecommuni c a t i o n s  s e r v i  ce, we 

would have no bus iness w i t h  them, o r  t h e y  would 

have no bus iness w i t h  us, r a t h e r .  
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But again,  t h a t  goes back t o  m y  o r i g i n a l  

concern, which i s  t h a t ,  you know, say ing  t h a t  

c o l l  o c a t i  on i s n o t  a t e l  ecommuni c a t i  ons s e r v i  ce 

absent some c l  ear d i  s t i  n c t i  on t h a t  we ' r e  maki ng , 

I ' m  j u s t  no t  comfor tab le w i t h .  And I hate  t o  

say it, because I ' v e  been b a t t l i n g  w i t h  t h i s  

even as we 've  been s i t t i n g  up he re ,  b u t  I d o n ' t  

know t h a t  I can suppor t  answering t h e  ques t i on  

t h a t  t h e  company has posed i n  t h i s  case i n  t h e  

a f f i r m a t i v e  because t h e r e  i s n ' t  t h a t  much o f  a 

-- because t h e r e  i s n ' t  t h a t  deep a d i s t i n c t i o n .  

MR. ROGERS: But  a broader -- maybe t h e  

commi ss ion  i s more comfor tab l  e say ing  t h a t  

ALEC c o l l o c a t i o n  i s  n o t  a regu la ted  s e r v i c e ,  and 

thus  -- 

COMMISSIONER BAEZ: T h a t ' s  n o t  t h e  q u e s t i o n  

you asked us, though, i s  i t? 

MR. ROGERS: W e l l i  I t h i n k  i t  i s  i n  -- I 
t h i n k  i t  i s .  we've s t a t e d  t h a t  r e g u l a t o r y  

assessment fees  should n o t  be imposed on 

c o l l o c a t i o n  because i t  i s  n o t  a r e g u l a t e d  

s e r v i c e .  

MR. D'HAESEELER: Commissioners, I'm t o l d  

t h a t  w i t h  a t  l e a s t  one l a r g e  I L E C ,  non regu la ted  

i n t r a s t a t e  revenues a re  counted. T h e y ' r e  n o t  
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excluded. say, f o r  example, l i k e  i n s i d e  w i r e ,  

ye1 1 ow page a d v e r t i  s i  ng . 
COMMISSIONER JABER: T h a t ' s  an I L E C .  

Tha t ' s  -- 

MR. D'HAESEELER: Pardon me? 

COMMISSIONER BAEZ: T h a t ' s  an I L E C .  

MR. D'HAESEELER: An I L E C ;  r i g h t .  

MR. ROGERS: which i s  t h e  Ver i zon  

d e c l a r a t o r y  s tatement  i n s t a n c e .  1 mean, t h a t ' s  

e x a c t l y  t he  f a c t  s c e n a r i o  i n  t h a t  case, which we 

t h i n k  i s  i n s t r u c t i v e  and shou ld  be a p p l i e d  here .  

That  same r a t i o n a l e  r e a l l y  shou ld  be f o l l o w e d  by 

t h i  s Commi ss ion  i n t h i  s d e c l a r a t o r y  s tatement  as 

w e l l .  

COMMISSIONER DEASON: I ' m  s o r r y .  W a l t e r ,  

I'm s o r r y .  You s a i d  t h a t  t hey  a r e  i n c l u d e d  or 

are  n o t  i n c l  uded f o r  r e g u l a t o r y  assessment f e e  

purposes? i 

MR. D'HAESEELER: They a r e  i nc luded .  

COMMISSIONER DEASON : Are i n c l  uded . 
MR. ROGERS: They a r e  i nc luded ,  because 

they  a re  requ i red  t o  be p rov ided .  Because t h e y  

a re  requ i red  t o  be p rov ided ,  t h e y  a re  a 

regu la ted  s e r v i  ce . 
MS. BROWN: No, Commissioner -- 
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MR. ROGERS: Ye l l ow  pages i s  t h e  example 

t h a t  -- 
M S .  BROWN: I t  w a s n ' t  j u s t  y e l l o w  pages. 

MR. D'HAESEELER: The o t h e r  one was i n s i d e  

w i r e ,  and i f  t h e y  o f f e r e d  CP. And I ' m  su re  

t h e r e  a r e  o t h e r  examples. 

COMMISSIONER DEASON: My guess i s  t h a t  i f  

they  p rov ided  -- as an example, years  and years 

ago -- and I ' m  showing m y  age now. Gulf Power 

was i n  t h e  app l i ance  bus iness .  I t h i n k  i t  was 

below t h e  l i n e .  I doubt  t h a t  we c o l l e c t e d  a 

r e g u l a t o r y  assessment f e e .  But  i n  r e t r o s p e c t ,  

we p robab ly  shou ld  have, because i n  every r a t e  

case we spent  hours and a u d i t o r s '  t ime  go ing  i n  

and making sure  t h e r e  was n o t  a subs idy  f rom t h e  

genera l  body o f  ra tepayers  subs i  d i  z i  ng t h e i  r 

app l i ance  sa les  bus iness ,  and we had t o  a l l o c a t e  

t h e  square foo tage  t h a t  t h e y  u t i l i z e d  i n  t h e i r  

b u i l d i n g s  f o r  i t .  And ' they  were imposing a c o s t  

t h a t  p robab ly  shou ld  have been recovered. 

S o ,  I mean, t h e r e  may be except ions  bo th  

ways. 

CHAIRMAN JACOBS: SO l e t ' s  f i g u r e  o u t  how 

t o  b r i n g  t h i s  i n  f o r  a l a n d i n g .  I wish i t  were 

t h a t  easy. 
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we d i d  have a mot ion .  We d i d  n o t  have a 

second f o r  t h a t  mot ion.  

COMMISSIONER JABER: We took  a break.  

CHAIRMAN JACOBS: Yes, we d i d .  

I s  t he re  a second? 

Very w e l l .  D o  we have an a l t e r n a t i v e  

motion? 

COMMISSIONER DEASON: I made One mot ion ,  

and i t  d i d  n o t  g e t  a second. I d o n ' t  know i f  I 

can make i t  aga in  o r  n o t .  I d o n ' t  know what t h e  

procedure i s ,  pa r l i amen ta ry  procedure,  b u t  -- 

CHAIRMAN JACOBS: I t h i n k  YOU can r e s t a t e  a 

mot ion.  

COMMISSIONER DEASON: I Can t r y  t o  f l o a t  

t h e  mot ion again? 

CHAIRMAN JACOBS: Yes. 

COMMISSIONER DEASON: O r  maybe somebody 

e l s e  should make a motijon. 

COMMISSIONER P A L E C K I :  I can make t h e  

mot ion.  

I keep hear ing  t h e  ques t i on  posed by t h e  

company as t o  whether t h i s  i s  r e g u l a t o r y  charge 

o r  a r e g u l a t o r y  f u n c t i o n ,  and I want t o  ask 

myself t h a t  ques t ion ,  b u t  t h e  s t a t u t e  i s  p r e t t y  

s p e c i f i c ,  and t h e  s t a t u t e  uses t h e  te rm "gross 
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ope ra t i ng  revenues de r i ved  f r o m  i n t r a s t a t e  

business."  I v i e w  t h i s  d o l l a r  a m o u n t  as be ing  

gross opera t ing  revenues der ived  f r o m  i n t r a s t a t e  

business. Based upon t h e  language o f  t h e  

s t a t u t e ,  I w o u l d  m o v e  t h e  s t a f f ' s  

r e c o m m e n d a t i o n .  

COMMISSIONER DEASON: Second. 

CHAIRMAN JACOBS: I t  has been m o v e d  and 

seconded. ~ l l  i n  favo r ,  aye. 

COMMISSIONER BAEZ: Aye. 

COMMISSIONER DEASON: Aye. 

COMMISSIONER PALECKI:  Aye. 

CHAIRMAN JACOBS: Aye. opposed? 

COMMISSIONER JABER: For t h e  reasons s t a t e d  

e a r l i e r ,  I d i s s e n t .  

CHAIRMAN JACOBS: Ve ry  w e l l .  S h o w  t h a t  i t  

passes on a four-one vo te .  

MR. HOFFMAN: Thank you, C o m m i s s i o n e r s .  

CHAIRMAN JACOBS: Thank you. 

COMMISSIONER DEASON: M r .  H o f f m a n ,  w e ' l l  be 

sending you a b i l l .  

(Conclus ion o f  c o n s i d e r a t i o n  o f  I t e m  4 . )  
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C E R T I F I C A T E  O F  REPORTER 

S T A T E  O F  F L O R I D A )  

COUNTY O F  LEON ) 

I, MARY A L L E N  N E E L ,  do hereby c e r t i f y  t h a t  t h e  

f o r e g o i n g  proceedings were taken  b e f o r e  me a t  t h e  t i m e  

and p lace  t h e r e i n  des ignated;  t h a t  m y  shor thand no tes  

were t h e r e a f t e r  t r a n s c r i b e d  under m y  s u p e r v i s i o n ;  and 

t h a t  t h e  fo rego ing  pages numbered 1 t h r o u g h  77 a r e  a 

t r u e  and c o r r e c t  t r a n s c r i p t i o n  o f  m y  s tenograph ic  

no tes .  

I FURTHER C E R T I F Y  t h a t  I am n o t  a r e l a t i v e ,  

employee, a t t o r n e y  o r  counsel o f  any o f  t h e  p a r t i e s ,  

o r  r e l a t i v e  o r  employee o f  such a t t o r n e y  o r  counse l ,  

o r  f i n a n c i a l l y  i n t e r e s t e d  i n  t h e  a c t i o n .  

DATED THIS 26 th  day O f i J U 1 y ,  2001. 

N N E E L ,  RPR 
100 sa l  c o u r t  
Ta l l ahassee ,  F l o r i d a  32301 
(850) 878-2221 
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