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Docket No. 010944-EI


AMENDED PETITION OF SOUTH FLORIDA HOSPITAL
AND HEALTHCARE ASSOCIATION, ET AL. FOR RELIEF
FROM FLORIDA POWER & LIGHT COMPANY RATES,
REQUEST FOR EXPEDITIOUS RELIEF, AND REQUEST FOR
INTERIM RATE PROCEDURES WITH RATES SUBJECT TO BOND

South Florida Hospital and Healthcare Association (“SFHHA”) and individual healthcare facilities supporting this effort as identified in Docket No. 001148-EI (collectively with the SFHHA, the “Hospitals”), by and through their undersigned counsel, and pursuant to Sections 366.03, 366.05, 366.06, 366.07 and 366.71, Florida Statutes and Rules 25-22.036 and 28-106.202 of the Florida Administrative Code, hereby petition the Commission to reduce rates charged by Florida Power & Light Company (“FP&L” or the “Company”).  The Hospitals respectfully request that rates charged by FP&L be reduced to a level that is “fair and reasonable” level under interim procedures established under Section 366.071, and that interest accrue on any refunds pending a final determination of issues addressed in the instant complaint.  The Company and the Commission have assembled a solid record conclusively demonstrating that FP&L is over-earning; the Hospitals believe that relief requested herein is mandated by Florida law.

I.

SUMMARY

1. There is no reasonable basis for debate that FP&L is over-earning.  Data contained in its own filings show that it is earning a return in excess of the range identified by the Commission as reasonable, even before correcting for items that are not cognizable for retail rate purposes, but nonetheless were included by FP&L for purposes of calculating earnings.  The Commission’s June 19, 2001 Order in Docket No. 001148‑EI recognizes as much, noting that FP&L has consistently enjoyed returns in excess of the maximum authorized level of return on equity (“ROE”).  Regardless of whether based upon representations volunteered to this Commission by FP&L, filings made by FP&L, communications with FP&L shareholders, or the Commission’s own analysis, FP&L is enjoying excessive returns that are inconsistent with the Commission’s statutory mandates.  While some entities voluntarily agreed under a Stipulation to forgo rights to seek reductions to base rates until April 15, 2002, the Commission and FP&L have been very careful to point out the limited universe of parties that entered into the Stipulation.  Consequently, FP&L’s rates do not satisfy the “fair and reasonable” standard, and rates to customers not signatories to the Stipulation now are, and have been, unlawful.

2. The Commission therefore is respectfully requested to (1) order that FP&L hold all revenues contributing to earnings above an equity return of 11% (the mid-point of the authorized range), calculated to recognize adjustments discussed herein; (2) implement a procedural schedule to allow for expeditious processing of the instant docket; (3) conduct further proceedings as are necessary to bring review of FP&L’s admittedly excessive earnings to a close; and (4) issue a final order directing the return of rates held subject to refund (with interest), adopting a mid-point return on equity, and setting lower retail base rates and charges as described herein.

II.

FP&L IS EARNING IN EXCESS OF
ITS AUTHORIZED EQUITY RETURN

3. FP&L acknowledges that “FP&L’s authorized regulatory ROE range [is] 10-12%” which was lowered in 1999 from a range of 11-13% (1999 Form 10-K)  (see Appendix A hereto).  The Commission receives reports of earnings from FP&L.  FP&L’s earnings reports disclose that it consistently earns in excess of the maximum authorized equity return of 12% (Stipulation, Article 4) (Appendix B hereto).  The earnings surveillance reports, filed by FP&L, are in the Commission’s files and the Hospitals incorporate the same by reference (see Appendix C hereto).  The earnings surveillance reports show that for months on end, FP&L exceeded the 12% high-end ROE referenced in the Stipulation.

4. Moreover, the ROE calculation understates the excessiveness of FP&L’s earnings. FP&L’s earnings computations attribute $69 million, otherwise available as earnings, to a settlement with the Florida Municipal Power Agency (“FMPA”) (in November 1999) and presumes such an expense would be prudent.  FP&L and FMPA entered into an agreement under which FP&L paid FMPA a cash settlement, reduced the demand charge on an existing power purchase agreement, and agreed to give FMPA the right to purchase specified amounts of power at specified prices.  In return, FMPA agreed to dismiss its lawsuit (see Appendix D hereto).  Proper treatment of the $69 million would increase the equity return reported by approximately another .9 percent points.

5. Moreover, FP&L’s earnings have been reduced by its decision to accelerate depreciation to the tune of $70 million in Fiscal Year 1999, and $101 million in Fiscal Year 2000.  FP&L FERC Form No. 1 for 2000, p. 123.2 (see Appendix E hereto).  Accelerated depreciation is not warranted given what we now know.  Collecting accelerated depreciation may have made sense when, prior to recent experience, it was anticipated that in a deregulated, restructured electric industry, power prices would be below historical cost-based rates.  In such an environment, utilities with significant net generation plant balances could be exposed to large stranded costs, prompting huge claims against ratepayers; paying down the balance through accelerated depreciation could be argued to be a reasonable mitigation strategy.

6. But we know now (based, for instance, on the California experience) that power price deregulation can lead to increased, not decreased, electricity prices, which means that a utility with a largely depreciated generation plant has a valuable asset, rather than a costly burden.  Of particular concern to Florida’s ratepayers is the plan to allow the State’s utilities to transfer their generation plants to affiliates at only net book value (see Appendix F hereto).  This would confer windfalls on the utilities’ affiliates when power produced by the plants is sold at deregulated prices.  In effect, what would happen is that FP&L is able to shelter excessive earnings by attributing such revenues to accelerated, voluntarily-implemented “depreciation”, which significantly drives down net book value, and then transfer the facility to its affiliate at a firesale price reflecting the effects of that accelerated depreciation.  Ratepayers in that case will have subsidized FP&L to the tune of hundreds of millions of dollars (by lowering the capital that would have to be recovered by the FP&L affiliate from revenues in the deregulated power market) and given FP&L affiliates an artificial competitive benefit over other potential power merchants.  In other words, FP&L’s voluntary decision to accelerate depreciation is not a sound policy reason for keeping FP&L’s rates too high; it represents a decision to take what are now, in reality, excessive earnings and under a book-keeping fiction (i.e., accelerated depreciation) ultimately transfer such excessive earnings to FP&L affiliates.  Under these circumstances, accelerated depreciation will primarily benefit FP&L shareholders, and since such acceleration is not necessary, the amounts are not prudently accrued at this time.  It would be an unpleasant moment for Florida ratepayers to discover that they had paid down on an accelerated schedule the cost basis of  plants that are transferred at below market value to enhance the profitability of  FP&L affiliates.  Alternatively, if FP&L is to be permitted to accelerate depreciation now, it should be obligated to agree that it will credit to ratepayers the difference between market value and net book value of generation plants it now owns when power prices are deregulated or the Florida electric industry is restructured.

7. FP&L has attributed to costs, not earnings, revenues to cover millions of dollars associated with executives’ golden parachutes, and a total of $62 million, triggered by the failed attempt to merge with Entergy (see Appendix G hereto, pp. 4, 6 thereof), which revenue, if properly attributed to earnings, would raise the ROE level more than 50 basis points. The prudence of incurring such costs is called into question when FP&L itself admits that the merger “would not achieve the synergies or create the shareholder value originally contemplated” (FPL Group 2000 Annual Report, p. 23 which is the sixth page of  Appendix G hereto).  The Form 10-K discloses that the failed merger helped produce payouts and other compensation in excess of $30 million to a single individual
 (contained in Appendix G hereto, pp. 2-3).  Moreover, given that an “Employee Retention Bonus Plan” established in November, 2000, entitles “certain employees” to an additional 25% retention bonus if the merger has been terminated (“Employee Retention Bonus Plan,” Section 7) (excerpts of which are contained in Appendix H hereto) -- an event that occurred in the second quarter of 2001, outside the chronological period covered by the 2000 Form 10-K -- it is unlikely the foregoing compensation data represent the full scope of compensation that will have to be paid because of the failed merger.  FP&L payments to employees of a 25% bonus because of the failure of the merger are imprudent and should not be cognizable expenses for purposes of establishing retail rates.  Such remarkable numbers merit, at a minimum, scrutiny so that consumers have some assurance that when costs of this type are attributed to their service, they understand exactly how a failed merger, which FP&L belatedly discovered “would not achieve . . . synergies . . . originally contemplated,” has provided value to them.  

8. FP&L lowers its calculation of earned return by further including an estimate of more than $87 million in “potential” retail refunds.  See April 12, 2001 letter from FP&L covering its February 2001 earnings report (contained in Appendix C hereto).

9. In other words, while the earnings surveillance reports demonstrate that FP&L is over-earning, they under-state the full dimensions of FP&L’s earnings.  But even without challenging these items, FP&L’s own reports show that the Company is earning in excess of the maximum authorized return on equity.

10. The conclusions derived from the earnings surveillance reports are reinforced by FP&L’s shareholder communications.  The 2000 Form 10-K discloses that FP&L’s net income from operating activities increased from $591 million to $622 million (2000 Form 10-K, Notes, Appendix I hereto) even though FP&L included in its calculations the costs from the failed merger with Entergy.

11. Materials prepared by FP&L also indicated that in 2000 and in 1999, its special use funds had unrealized gains of approximately $258 million and $286 million respectively (and unrealized losses of $4 million and $17 million, respectively) (2000 Form 10-K, “Financial Instruments”) (see Appendix J hereto).  The pension plan held assets of $2.329 billion on October 1, 1998, and $2.750 billion on September 30, 2000, an 18% increase, while the benefit obligation increased by only 2% during the same period.  FPL Group 2000 Form 10‑K, Notes to Consolidated Financial Statements, “3. Employee Retirement Benefits” (see Appendix K hereto).  In other words, the present level of funding for such funds incorporated in current rates is too high, and should be reduced.

12. FP&L freely admits that many of its costs have decreased, across a wide range of items.  In fact, FP&L provides substantial evidence of decreased costs.  When appearing before the Commission, FP&L acknowledged that its operation and maintenance (“O&M”) expense has declined. Tr. 8:18-22.  According to shareholder disclosure materials, “FP&L’s O&M expenses continued to decline in 2000 . . . O&M expenses in 1999 also declined . . .” (2000 Form 10-K) (see Appendix L hereto, p. 2).  While O&M expenses decreased by 10.6% on a unit basis from 1998-2000,
 FP&L kwh sales volumes increased by only 2.9%.
  In other words, unit O&M costs decreased disproportionately to volumetric increases, indicating the absolute level of O&M was decreasing, rather than just achieving reduced unit costs by spreading the same aggregate level of cost over more units.  

13. The total amount of overcollections on an annualized basis for FP&L retail operations exceeds $210 million.  FP&L has received approximately $17 million of earnings in excess of a 12% equity return just from the face of FP&L’s own reports filed with the Commission for the twelve month period ending March 31, 2001; over $50 million is attributable to bringing FP&L to the mid-point of the range of reasonableness (11%) for equity returns; and tax consequences related to the foregoing equity earnings also must be taken into account.  Moreover, FP&L has artificially and incorrectly reduced earnings reflected in its reports by attributing revenues properly treated as earnings instead to a variety of imprudent or extraordinary items not cognizable for purposes of setting retail rates, including the costs of the failed attempt to merge with Entergy ($62 million); the $69 million attributed to FMPA; $87 million attributed to potential refunds; and the value of FP&L’s excessive earnings that FP&L has chosen to relabel accelerated depreciation (e.g., $101 million in Fiscal Year 2000).

III.

THE COMMISSION HAS JURISDICTION
TO REDUCE EXCESSIVE RATES

14. According to FP&L, “FP&L’s last full rate proceeding was 1984” (1999 10-K) (contained in Appendix A hereto), based upon data from periods before 1984.  In 1999, the Office of Public Counsel (“Public Counsel” or “OPC”) requested a full revenue requirements rate case for FP&L, and the Florida Industrial Power Users Group (“FIPUG”) and the Coalition for Equitable Rates (the “Coalition”) intervened.  In resolving the request, a Stipulation was entered into by the Public Counsel, FIPUG, the Coalition and FP&L (contained in Appendix B hereto).  FP&L carefully noted in its disclosure materials to investors (which can create significant liability to shareholders if misleading) that the Stipulation “states that Public Counsel, FIPUG and [the] Coalition will neither seek nor support any additional base rate reductions during the three year term of the agreement unless such reduction is initiated by FP&L” (1999 Form 10-K) (contained in Appendix A hereto).

15. The Stipulation’s actual language could not be more precise:

“OPC, FIPUG and the Coalition will neither seek nor support any additional reduction in FP&L’s base rates [during a three year period].

Stipulation, Article 5, second sentence; emphasis added (Appendix B hereto).  The Stipulation’s prefatory language references “the Parties to this Stipulation,” who are the entities that “stipulate and agree” to all of the Stipulation’s operative provisions (Stipulation, fourth “WHEREAS” clause and clause commencing “NOW THEREFORE”).  In case there was any room for doubt, the Stipulation again defines parties by reference to entities signing the Stipulation (see Stipulation’s signature page), which consists of the four entities identified in the Stipulation’s preamble.

16. The Stipulation does not purport to foreclose the rights of entities that are not signatories to seek changes in rates.  The Stipulation is quite specific in identifying those entities which are precluded from seeking rate reductions -- they are the parties to the Stipulation:  People’s Counsel, FIPUG, the Coalition and FP&L.  No party to the Stipulation can seek to reduce base rates by alternative means, and it was those parties who stipulated and agreed that their exclusive means of receiving reductions in base rates during the term of the Stipulation would be when aggregate revenues exceeded certain levels.  Thus, when entities were to be precluded from further rate relief, the Stipulation carefully identified them.

17. Against this backdrop, the Commission approved the Stipulation on March 17, 1999.  The Commission clearly is at pains to note that it is not a party to the Stipulation, and therefore is not bound by it.  When discussing the Stipulation, the Commission’s June 19, 2001 order in PSC-01-1346-PCO-EI (“June 19, 2001 Order”) observed that “we are not a party bound by its terms” (mimeo p. 6).  For that matter, neither the Hospitals nor other non-signatories to the Stipulation were parties to the Stipulation.  The Stipulation is very careful to note that it is only “OPC, FIPUG and the Coalition” that have contractually relinquished rights to “seek [or] support any additional reduction in FPL’s base rates . . . .”  The Commission should honor the careful contract drafting undertaken by, inter alia, FP&L which clearly recognized the limited scope of parties agreeing to sign on to the Stipulation, as well as the precise designation of those entities forbidden from filing a complaint to reduce base rates.

IV.

THE ESSENTIAL REQUIREMENTS OF FLORIDA
LAW MANDATE RATE REDUCTIONS

18. When a customer requests that rates in excess of the lawful level be reduced, the statutory mandate of the Commission is unequivocal under Florida law.  “All rates and charges made, demanded of, [and] received . . . shall be fair and reasonable.”  Section 366.03, Florida Statutes. “Whenever the Commission . . . shall find the rates . . . collected by any public utility . . . are . . . excessive, . . . the Commission shall . . . fix the fair and reasonable rates to be charged.”  Section 366.07 (emphasis added).  Upon a finding of excessive rates, the Commission shall “determine just and reasonable rates” under lawful procedures.  Section 366.6(2), Florida Statutes.  Thus, the Commission is directed by statute to undertake action upon a finding that rates do not correspond to the statutory scheme.  Additionally, unlike many other regulatory schemes, the Florida statutory framework details how the Commission is to determine whether a utility is over-earning.  See Section 366.071, Florida Statutes.  A utility’s rate of return cannot be set so low as to confiscate the utility’s property, nor so high as to provide a greater than reasonable rate of return prejudicing the customer.  United Telephone v. Mayo, 345 So.2d 648, 653 (Fla. 1977).
19. The Commission has repeatedly emphasized, consistent with Florida law, that it cannot be precluded by a settlement from exercising its jurisdiction under the state’s statutes.  In one proceeding, involving a multi-year program previously approved by the Commission,

 SEQ CHAPTER \h \r 1Southern Bell argued that, in approving the parameters of the Plan, we committed to leave the Plan as is, absent some precipitous change in circumstances.  Several parties had argued that, because the cost of equity capital had fallen, certain amounts of revenue should be held subject to refund, pending the outcome of the upcoming rate case.  We concluded that regardless of the Plan's silence on whether it could be modified due to changes solely in the cost of equity capital and regardless of our prior approval of the Plan, we were not precluded from acting, if the public interest so required.  See Order No. PSC-92-0524-FOF-TL, issued June 18, 1992.

The Commission, even if it so desired, cannot be bound to a specific course of action through the approval of a stipulation.  As we stated in Docket No. 890216-TL:

[W]e do not possess the legal capacity of a private party to enter into contracts covering our statutory duties.  Indeed, we cannot abrogate -- by contract or otherwise --  our authority to assure that our mandate from the Legislature is carried out.  As a result, we may not bind the Commission to take or forego action in derogation of our statutory obligations.

See Order No. 22352, issued December 29, 1989.

The parties are without authority to confer or preclude our exercise of jurisdiction by agreement.  In our view, any such provisions in the Settlement are not fatal flaws; they are simply unenforceable against the Commission and are void ab initio.  The parties cannot give away or obtain that for which they have no authority.

Order No. PSC-94-0172-FOF-EI at pages 5, 6.


20. Indeed, as the Staff Memorandum involving the 1999 Stipulation noted: 

 SEQ CHAPTER \h \r 1The stipulation binds the parties, and not the Commission. The Commission remains able to utilize during the term of the agreement, all powers explicitly and impliedly granted by Chapter 366, Florida Statutes.  This includes the ability to determine that the rates charged by FPL are no longer fair, just, and reasonable, and to change those rates.  This also includes the ability to order an interim change in rates [emphases added].

Staff Memorandum, mimeo p. 10.  Commissioners, in approving the Stipulation, repeatedly stated that they were not sacrificing Commission jurisdiction.  Docket No.
990067-​EI, Tr. 38:3-7; 39:14-20; 37:7-11 (contained in Appendix M hereto).  One sponsor of the Stipulation emphasized to the Commission that “[w]e can bind ourselves, but we’re not trying to change what your authority is.”  The Commission’s Chairman responded that “I don’t think anyone disagrees with that . . . .”  Docket No. 990067-EI, Tr. 37:7-11 (March 16, 1999) (see Appendix M hereto).

21. In its June 19, 2001 Order, the Commission emphasized that “[our] over-arching concern is that the public interest be protected.  It is our responsibility to ensure that the company’s retail rates are at an appropriate level.”  June 19, 2001 Order mimeo at p. 6.  Whatever the merits of these issues might be before other fora, it is clear that under Florida law, the Commission cannot contract away its statutorily-mandated jurisdiction.  Given the overwhelming record demonstrating FP&L’s excessive earnings, it is appropriate and indeed legally necessary to exercise the Commission’s inherent authority to reduce FP&L’s rates when requested by the Hospitals based upon substantial evidence.  The Hospitals, under Florida law, are entitled to fair and reasonable rates so that FP&L’s earnings are not excessive; the information before the Commission clearly indicates that FP&L is earning excessive returns.

V.

INTERIM RELIEF

22. The Hospitals request that the Commission observe interim rate relief procedures.  Clearly, as noted above, FP&L is earning outside the range of reasonableness on its rate of return if calculated in accordance with Section 366.071(5), Florida Statutes.  As noted above, in the most recent individual rate proceeding involving FP&L, the Commission established 12% as the maximum of the authorized range of equity returns.  FP&L consistently exceeded that level.  As a consequence, interim rate reduction procedures under Section 366.071 are warranted.  Under the interim rate procedures, the Commission can “preclude the recovery of any extraordinary or imprudently incurred expenses,”  Section 366.071(3), and may require interest on any refunds ultimately ordered, Section 366.071(4).  Clearly, items described above are extraordinary, if not imprudent, and ratepayers should not be made responsible for them.  Moreover, the excessive earnings are not reasonably disputed; the Company documents demonstrate them.

23. Relief is especially meritorious here.  FP&L now knows that a rate proceeding is underway that may result in scrutiny of its rates with a reduction potentially effective April 15, 2002.  However, according to FP&L, “[r]ate cases either force or result in defensive strategies . . . .” Tr. 8, lines 14-16 (May 15, 2001).  FP&L will have many opportunities to implement “defensive strategies” to inflate costs for test year purposes, and one way in which to reduce such opportunities is to expose FP&L rates to reduction now, so that FP&L does not have a risk-free opportunity to defer costs simply to coincide with the test year in 2002 (see Order No. PSC-01-1346-PCO-EI, mimeo p. 6), because the higher the level of costs deferred into the test year, the lower the level of costs available to justify rates during other periods.  Thus, interim rate relief will help counteract the strategies which FP&L has told the Commission are the results of processes already underway.

24. Therefore, the Hospitals, as non-parties to the Stipulation, respectfully maintain that relief under interim rate procedures is warranted as to their rates, that the Company should be required to post a bond, to cover amounts due in compliance with Section 366.071(2)(b), Florida Statutes, and that interest accrue on any refunds ultimately ordered.

VI.

GENERAL MATTERS

25. Notices, pleadings, correspondence and orders in this matter should be sent to:

	Mark F. Sundback

Kenneth L. Wiseman

Andrews & Kurth L.L.P.

1701 Pennsylvania Avenue, N.W.

Suite 300

Washington, D.C. 20006

(202) 662-2700 Phone

(202) 662-2739 Facsimile
	Linda Quick, President

South Florida Hospital and Healthcare Association

6363 Taft Street

Hollywood, Florida 33024

(954) 964-1660 Phone

(954) 9642-1260 Facsimile




26. This complaint is lodged against Florida Power & Light Company, whose address is

700 Universe Blvd.

P.O. Box 14000

Juno Beach, FL  33408-0420.

27. Given that most of the facts described above have been provided by FP&L or are contained in the Commission’s records, the Hospitals at this time are not aware of disputed issues of material fact, unless FP&L repudiates prior statements and filings.

28. The ultimate facts alleged are that FP&L is earning excessive returns, that FP&L is calculating its earnings by reference to items not cognizable for regulatory purposes, that FP&L’s rates are unlawful, and that refunds are owed by FP&L.

29. The rules and statutes requiring the relief requested are referenced herein in the first paragraph, and paragraph nos. 18, 22 and 24.

30. The Hospitals seek relief in the form of a reduction in FP&L’s rates, both prospectively and under interim rate procedures, for amounts in excess of fair and reasonable rate levels.

VII.

CONCLUSION

31. WHEREFORE, the Hospitals request that the Florida Public Service Commission grant the relief requested herein and any other remedy as to which the Hospitals may be entitled under law. 

_______________________ 
__________________________

Kenneth L. Wiseman
George E. Humphrey  

Mark F. Sundback
Florida Reg. No. 0007943

Andrews & Kurth L.L.P.
Andrews & Kurth L.L.P.

1701 Pennsylvania Avenue, N.W.
600 Travis, Suite 4200

Suite 300
Houston, Texas 77002-3090

Washington, D.C. 20006
Ph. (713) 220-4200

Ph.   (202) 662-2700
Fax. (713) 220-4285

Fax. (202) 662-2739

Attorneys for the Hospitals

August 7, 2001

� 	Compensating an executive of a company for take-over risk in a situation triggered by that company’s own decision to merge, when under the terms of the merger, the affected executive will become CEO of a much larger post-merger organization with a majority of the Board derived from the executive’s organization, raises serious questions regarding the prudence of such expenditures and of the terms of any compensation arrangement producing such a result.   


� 	FPL Group 2000 Annual Report, p. 4 (i.e., from $1.22/kwh to $1.09/kwh) (see Appendix L hereto, p. 4 thereof).


� 	FPL Group 2000 Annual Report, p. 22 (i.e., from 89,362 million kwh to 91,969 million kwh) (see Appendix L hereto, p. 5 thereof).
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