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UNITED STATES DISTRICT COURT *:,, >
NORTHERN DISTRICT OF FLORIDA Q=m0 O
: TALLAHASSEE DIVISION 5 o
' ) zz 5
GTE FLORIDA INCORPORATED, : ,—,% = c??
S
VS CASE NO. 4:97CV211-Riin O
JULIA L. JOHNSON, et al.,
' JUDGMENT

Thia action came before th Court for consideration with the Hororable Robert L. Hinkle
presiding. The issues have been considerad and a decision has been rendered,

The Florida Public Service Commission's Final Order on Arbitration and Final Ordar Approving
Arbitrated Agreement Between GTE and MCI| are affirmed with respect te overall pricing methadology,
allowing MC] to pick and choose the dark fiber provision from an agreement between GTE and another
carrier, number portability, and adoption of statewide averaged retes on a transitional basis; daclared
invalid with respect to fallure tg arbilrate the open lss-.§es of whether the parties’ agreement should include
a limitation of liability provision, an audit and examination system, or an inquiry procadure with respect to
ihe availability and location of clonduit. poles, ducts and right-uf-wary; and vacated for further explanation or
consideration with raspect to the price of local loops, combining of natwork elemaents, wholesale pricing of
directory assistance and operator services, continuing effacts of statswide averaged rates, and whether —
GTE should be required to make its dark fiber network element availabie to MCI, alt as set forth in the
Order on Merits entered December 13, 2000. Defendant Commissioners of the Florida Public Service
Commission shall conduct further proceedings consistent with the Court's Order on Merits, this judgment,

and any decision of the United States Supreme Court on review of lowa Utilities Bd. v. FCC, 219 F.3d 744
{8th Cir, 2000).

ROBERT A. MOSSING, CLERK

DATE Deputy Clerk: Fameia L. Lourcey
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF FLORIDA
TALLAHASSER DIVISION

GTE FLORIDA INCORPORATED,
Plaintiff, .

V. CASE NC. 4:97cv21ll-RH

JULIA L. JCHNSON, =t al.,

Deferndants.

B MERITS

This is another in a series of challenges under the
Telacommunications Act of 1996, 47 U.S.C. §§ 251-52, to
decisions of the Florida Public Service Commission with
raspect to the terms and conditions under which an ircumbent
lccal exchange carrier must provide services and make
facilities and network elements available to a competitor.

All of the issues presented by this case have been resclvad
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in prior orders of this court addressing-other decisionsg of
the Florida Commission. The issueg are resoclved in this

order primarily by reference to those prior orders.
B - o Fr

Historically, local telephone service was provided in
the United States on a monopoly bagis by garriers regulated
under state law by state public service commigsions.
éongress fundamentally changed Shat approach by enacting the
Telecommunications . Act of 1996. The Act imposes on local
carriers, as a matter of federal law, various duties
designed to foster competition. The Act allows state
commissions the option of taking a major role in
implementing the Act’s requirements.

The federal duties imposed on each “incumbené local
exchange carrier” - that is, on each carrier who previcusly
. provided loccal service on a monopély basis - include the
obligation to sell local services at wholesale to any"
ccmpeting carrier for resale by the competing carrier to

customers, the obligaticn to allow competitors to



interconnect with the incumbent’s facilities for thé purpose
of providing services to the competitcr's own custcomers, and
the obligation to make certain “network elements” - parts of
itg telecommunications system - available to competing
carriers for their use in previding service to their own
customexrs. These duties are described in greater detail in
MCI Telecomms. Corp. v. BellSouth Telecomms., Inc., 2200 WL
1239840 (N.D. Fla. 2000).

The Act also imposes on eaqp incumbent the duty to
negotiate in good faith with any requesting carrier on the
terms and conditiona of an agreement under which these
various duties will be fulfilled. See 47 U.S.C. §

281{c}(1). The Act likewise imposes on requesting carriers

the duty to negotiate in good faith. Id.

If the parties reach a negotiated agreement, it must ba
submitted to the state.commission for approval. See 47
U.8.C. § 252(el)(1). If the parties fail to agree cn all
texms and conditioné, any party to the negotiatibn may

request binding arbitration before the state commission of



*any open issues.” 47 U.S.C. § 252(b) (1}.*

fhe Act provides for judicial review of the
commission’s decisions in federal district court. See 47
G.8.C. § 252(e)(€). The case at bar is an action for

judicial review under this provision.

Background - The Case at Bar

!

Plaintiff GIE Florida Incorporated (“GTE”) is the
incumbeﬁt local exchange carrief in parts of the staté of
Florida. Defendant MCI feleccmmunications Corp. (“MCI®") is
a competitor. In accordance with the Telecommunicaticns Act
of 1996, GTE and MCI entered negotiaticns for an agreement
under which MCI would purchase certain services for resale,
would interconnect with GTE‘s facilities, and would have
access to GTE‘s network elements. They were unable to agree
on all terms and conditicns of an agreement and thﬁs scught

and obtained arbitration before the Florida Public Service

! If the state commission chooses not to act on either
a negotiated agreement or request for arbitration, the
Federal Communicationg Cormission must assume che
responsibilities cof the state commission. See 47 U.S.C. §
252 (e} (5).



Commission. Following an evidentiary hearing, the Florida
Commission issued a final arbitration order and, in due
course, an order approving the agreement entered between GTE
and MCI as directed by the arbitration order. GTE now
brings this acticn challenging the Florida Commission’s
decision in certain respects, and MCI coupterclaims
challenging the decision in other respectg. GTE has named
ags additional defendants ‘the individual Commissioners of the
Florida Public Service Commissign, in their official
capacities.? |

The parties have agreed that this court’s review should
be conducted based sclely on the record as compiled in the
Florida Commission. The parties have submitted briefs and
presented oral argument, and more recently have submitted

supplemental briefs addressing the decision of the United

States Supreme Court in AT&T Corp. v. Iowa Utilities Bd.,

? such an action for judicial review of a state
commission’s decision may proceed against the individual
commissioners in their official capacities in accordance
with EX Parte Young, 20% U.S. 123, 28 S. Ct. 441, 52 L. Ed.
714 {(1%08), and thus is not barred by the Eleventh
Amendment. S I Tel jath b i . v. BellSoucth
Telecommunicationsg, Icc., 1397 WL 1133453 (N.D. Fla. 19397}.
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525 U.S. 366, 119 S. Ct. 721, 142 L. Ed. 2d 835 (199%9).

This oxrder constitutes the court’'s ruling on the merits.

Standard of Review

The Telecommunications Act provides for actions such as
the case at bar in a single sentence:
In any case in which a State commission makes a
determination under ([the Act], any party aggrievad
by such determination may bring an action in an
appropriate Federal district court to determine
whether the agreement or stitement meets the
requirements 2f [the Act].
47 U.8.C. § 252(e) (6).> The Act does not further specify
the standard of review to be applied in deterﬁining “whether
the agreement . . . meets the requirements of” the Act.
For the reasons set forth at length in MCI Tslecomms.

Corp. v. BellSouth Telecommsg., Inc., 2000 WL 1239840 (N.D.

Fla. 2000), I will review de novo issues regarding the

* The “agreement” to which this provisicn applies is an
interconnection agreement of the type here at issue. The
“statement” to which this prcvision applies is a statement
of a Bell operating company of generally availlable terms.
See 47 U.S.C. § 252(f). No such statement is involved here.
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meaning and import of the Telecommunications Act, and I will
review state commission determinations of how to implement
the Act as so construed only under the arbitrary and
capricicus standard. This apparently is the standard of

review advocated by all parties to this proceeding.

Merits

I. PRICING

) v 1 []
directs state commissions to

The Telecommunications Act
set “just and reasénable" prices for interconnection and
netw&rk elemernts “based on the cost (determined without
reference to a rate-cf-return or other rate-ﬁased
proceeding} of providing the interconnection cr network
element.” 47 U.S.C. § 252(d)(1). The parties to.this

action dispute the preoper method of calculating cost and

specific pricing decisions.

For the reasons set forth in AT&T Comms., Inc. V. GTE
Florida., Inc., No. 4:97¢cv300-RH (N.D. Fla, Dec. 12, 2000:, I

uphold the Florida Commission’s pricing decisions in all



respects, except that I direct the defendant Commissioners
to explain or further consider their decision with respect

to the specific prices established for local loops.

II. COMBINING UNBUNDLED NETWORK ELEMENTS

For the reasons set forth in AT&T Commsg., Inc. v. CTE
Florida, Inc., No. 4:37cv3C0-RH (N.C. Flaj Dec( 12, 20¢0), I
uphold the Florida Commission’'s determination that when GTE
prcvides unbundled network elem%nts to MCI that MCI uses to
provide complete service, MCI may pay only the aggregate
price of the unbundled network elements; MCI need not pay
the wholesale price of complete servica. I direct the
defendant Commissicners to recconsider the igsue of whether

GTE or MCI must do the combining of the network elements.

IIX. PICK AND CHOQSE

For the reasons set forth in AT&T Comms., Irnc. v. GTE

Florida, Inc., No. 4:97cv300-RH (N.D. Fla. Dec. 12, 2000), I
uphold the Florida Commission’s determination that MCI

properly could “pick and chocse” the dark fiker provision of



GTE’'s interconnection agreement with another carrier.

1V. W%HOQLES PRICING

For the reasons set forth in AT&T Comms., Inc. v. GTE

Florida, Inc., No. 4:97cv300-RH (N.D. Fla. Dec. 12, 2000), I
uphold the Florida Commission’s determination that the
waolesale price GTE may charge MCI for operator and
directory assistance services must be reduced by avoided -
costs, but I direct the defendapt Commissioners to explain
or further consider their decision regarding the appropriate

amount of the reduction.
V. OPEN ISSUES

For the reasons set forth in AT&T Commg., Inc. v. GTE

Florida, Inc¢c., No. 4:97cv300-RH (N.D. Fla. Dec. 12, 2200),
and MCI Telecomms. Corp. v. BellSouth Telecomms., inc., 206C
WL 1239840 (N.D. Fla. 2000), I conclude that the Florida
Commission erred when it refused to arbitrate the open
issues of whether-the parties’ agreement should include a

limitation of liability provision, an audit and examination



system, or an inquiry procedure with respect to the
availability and location of conduit, poles, ducts and
right-of-way. The defendant Commissioners will be directed

tc arbitrate these open issues.

VI. NUMBER PORTABILITY

For the reascns set forth in AT&T gg$m§., Inc. v. GTE

F ida, Inc., No. 4:97¢cv300-RH (N.D. Fla. Dec. 12, 2700;, I

uphold the Florida Commission's)determination on number

portability.
VIii. GEQG C DEA GIN

For the reascns set forth in AT&T Commg., Inc. v. GTE
Florida, Inc., No. 4:97¢v300-RH (N.D. Fla. Dec. 12, 2000},
and AT&T Commg., Ing¢. v, BellSouth Telecemms., Inc., No,

4:97¢cv262-RH (N.D., Fla. Sept. 28, 2000), I conclude that (1)
the Florida Commission’s adoption of statewide averaged

rates, on a transifional basis, did not viclate the Act and
was not arbitrary énd capricious, but that (2) effective as

of May 1, 2000, the Florida Commission became obligated to
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deaverage rates over at least thr?e geographic areas, in
accordance with 47 C.F.R. § 51.507(f).

Because qf the passage of time, it is unclear whether
tke Florida Commission’s decision now under review will
continue to ﬁave effects inconsistent with 47 C.F.R. §
51.507(£). The defendant Florida Commisgioners thus will be
directed to reccnsider their decision to assure that it dces

4

not produce results inconsistent with that rule.

VIII. DARK FIBER . /
For the reasons set forth in MCI Telecommg. Corp. v. -
BellSouth Telecomms., Inc., 2000 WL 1233840 (N.D. Fla. -

2000), I conclude that dark fiber is a “network element”
within the meaning of the Telecommunications Act of 1995.
The defendant Commissicners will be directed to consider
further the issue of whether GTE should be required to make

its dark fiber network =lement available to MCI.

11



Conclusion

The Florida Commisgion‘s determinations were ccnsistent
with the Telecommunications Act of 1996 and not arbitrary
and capricious with Fespect to overall pricing methodology,
pricihg of network efements combined to provide entire
service, a carrier’s ability to pick and chocse provisions
from an interconnection agreement betweenfother carriers,
number portability, and statewide averaged rates on a
rransitional basis. The-Floridé Commigsion’s refusal to
arbitcrate open issﬁes and failure to treat dark fiker as a
netwark element contravened the Telecommunications gct. The _
Florida Commissioners will be directed to exﬁlain or
congider further their determinations on other issues as set
forth above.

In accordance with these rulings,

IT IS ORDERED:

The clerk shall enter judgmeﬁf statihg. “The Flor}da
Public Service Commission’s Final Order on Arbitration and

Final Order Approving Arbitrated Agreement Between GTE and
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MCI are affirmed with respect to overall pricing
methodology, allowing MCI to pick and choose the dark fiber
proviaion from an agreement between GTE and another carrier,
number portability, and adoption of statewide averaged rates
on a transitional basis; declared invalid with respect to
failure to arbitrate the open issues of whether the parties’
agreement should include a limitation of liability
provisicn, an audit and examination system, or an inquiry
procedure with respect to the éyailability and location of
conduit, poles, ducts aﬁd right-of-way; and vacated for
further explanaticn or consideration with respect to the
price of local loops, combining of network elements,
wholesale pricing of directory assistance and operator
services, continuing effects of statewide averaged .rates,
and whether GTE should be required to make its dark fiber
network element available to MCI, ali as set forth in the
Order on Merits entered December 13, 2000. TCefendant
Commissioners of the Flo#ida Public Service Comﬁissicn shall
conduct further proceedings con;istent with :hé Court'’s

Order on Merits, this judgment, and any decigion of the
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United States Supreme Court on review of Iowa Utilities Bd.
v. FCC, 219 P.2d 744 (8th Cir. 2000).” The clerk shall
close the file.

A
SO ORDERED this /3 day of December, 2000.

Robert L. Hinkle
United States District Judge
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