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PARTICIPANTS : 

- CHARLES BECK, O f f i c e  o f  public Counsel. 
MARSHALL C R I S E R ,  s e l l s o u t h  Telecommunications. 

SALLY SIMMONS, COmmiSSiOn S t a f f .  
BETH KEATING, COfflmiSSiOn S t a f f .  

STAFF RECOMMENDATION 

Issue 1: should the  Commjssion f i n d  t h a t  B S T ' S  GST 
f i l i n g  o f  Ju ly  9, 1999, to res t ruc tu re  i t s  l a t e  
payment penal ti es i s i n v i  o l  a t i  on o f  s e c t i  on 
364 . OSl(6) (a], F l o r i d a  s ta tu tes?  
Recommendation: Yes .  The Commission should f i n d  
t h a t  E S T ' s  GST f i l i n g  o f  J u l y  9, 1999, to res t ruc tu re  
i t s  l a t e  payment pena l t i es  i s  i n  v io la t ion  o f  S e c t i o n  
364.051(6) (a), F l o r i d a  s ta tu tes ,  and should the re fo re  
be cancel ed i mmedi ate1 y A1 so , the Cor" s s i  on s h o d  d 
r e q u i r e  BST to provide refunds t o  a l l  a f f e c t e d  
customers w i t h i n  90 days o f  issuance o f  t he  
consummating order. Fu r the r ,  s t a f f  recommends t h a t  
BST should f i l e  a repor t  w i t h  the Commission upon 
completion o f  t h i s  refund showing monies t h a t  were 
collected from and refunded t o  customers. 

I s s u e  2: should t h i s  docket be closed? 
Recommendation: No= I f  no person whose subs tan t ia l  
i n t e r e s t s  a re  a f fec ted  f i l e s  a pro tes t  w i t h i n  2 1  days 
o f  the issuance d a t e  o f  t h e  order, the order w i l l  
become f i n a l  upon issuance o f  a Consummating Order. 
rf a t imely  pro tes t  i s  no t  f i l e d ,  t he  d o c k e t  should 
remain open pending completion by Bel lsouth o f  the  
refund w i t h i n  90 days o f  issuance o f  the  consummatjng 
Order.  upon n o t i f i c a t i o n  t h a t  t he  refund has been 
compl eted, t h i  s docket shod d be closed 
admin is t ra t i ve ly .  I f  a t i m e l y  p ro tes t  i s  filed, the  
t a r i f f  should remain i n  e f f e c t  pending t h e  outcome o f  
f u r t h e r  proceedi ngs , w i t h  any revenues co17 ected he1 d 
subject  to refund. 

ACCURATE STENOlYPE REPORTERS , 3NC. 
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CHAIRMAN DEASON: Item 10. 

MS.  SIMMONS: Commissioners , I tem 10 

addresses whether Be l l sou th 's  t a r i f f  f i l i n g  to 

res t ruc tu re  i t s  late payment charge i s  a 

permiss ib le  increase f o r  a p r i c e  regulated l o c a l  

exchange company. If on ly  t h e  f l a t  f e e  p o r t i o n  

o f  the t a r i f f  i s  considered, then t h e  f i l i n g  

would be a permissible increase. If both t h e  

f l a t  f e e  and the percentage charge a r e  

considered non-basic serv ice rates, t h e  f i l i n g  

would n o t  be a permi s s i  b l  e i ncrease. 

I would l i k e  to g ive  an overview o f  t h i s  

issue b e f o r e  the  p a r t i e s  make t h e i r  remarks. I 

th ink i t  may he lp  i n  t r y i n g  t o  understand the 

crux o f  t h e  dispute. 

F i r s t ,  I would l i k e  to say t h a t  s t a f f  and 

BellSouth appear to agree on t h e  nature o f  the  

costs covered by the  1987 l a t e  payment f i l i n g  

and also t h e  1999 l a t e  payment f i l i n g .  The '99 

f i l i n g  d i d  incorporate add i t i ona l  cost t ha t  was 

not  r e f l e c t e d  i n  t he  '87 f i l i n g .  These were 

admin is t ra t i ve  -- admin is t ra t i ve  type  cos ts  were 

r e f l e c t e d  i n  the '87 f i l i n g ,  whereas i n  t h e  '99 

filing i t  went  beyond admin i s t ra t i ve  type  costs 

to i nc lude  t h e  t i m e  value of money, o r  the  
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oppor tun i ty  cos t  of these l a t e  payers. so I 

. don ' t  t h i n k  the re ' s  any d ispute between staf f  

and Bel lSouth as t o  the  type o f  costs covered by 

the  '87 and t h e  '99 f i l i n g s .  

I th ink  the  crux o f  t h e  d ispute seems t o  be 

whether the  nature o f  t h e  add i t i ona l  cos t  that 

was r e f l e c t e d  i n  the  '99 f i l i n g  i s  a re levant  

cons iderat ion i n  determining t h e  l e g a l i t y  o f  the 

'99 f i l i n g .  s t a f f  be l ieves t h e  nature o f  t h e  

add i t i ona l  cost r e a l l y  i s n ' t  re levant .  I 

be l ieve  BellSouth t h i n k s  the  nature o f  the  cost 

i s  extremely re levant ,  and I be l i eve  i t  i s  t h e  

basis f o r  t h e i r  content ion t h a t  t h e  f i l i n g  i s  a 

permi ss-i b l  e i ncrease. 

Le t  me just go on j u s t  a l i t t l e  b i t  more. 

I n  s t a f f ' s  mind, the  c r i t i c a l  p o i n t  i s  how 

the s t a t u t e  def ines service.  under the  s ta tu te ,  

serv ice i s  def ined as something t h a t  should be 

construed i n i t s  broadest and most i n c l  us i  ve 

sense. SO from s t a f f ' s  perspective, we be l i eve  

the o r i g i n a l  la te  payment f e e  w a s  i n  f a c t  a 

non-basic serv ice rate.  I n  our mind, w i t h  t h e  

'99 f i l i n g ,  what se l l sou th  h a s  done i s ,  they 

have res t ruc tured  and expanded t h e  charges 

appl i cab1 e to 1 ate payment. s t a f f  doesn t 

ACCURATE STENOTYPE REPORTERS, U C .  
- -  - - 
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be l ieve  t h a t  the  nature o f  the  cos ts  covered by 

. the  f l a t  f e e  as compared t o  the  nature o f  t he  

costs covered by t h e  percentage f e e  r e a l l y  can 

be used as a basis f o r  excluding the percentage 

charge from non-basi c service r a t e  moni t o r i  ng . 
And our conclusion r e a l l y  hinges on the 

s ta tu to ry  d e f i n i t i o n  o f  service, which we 

be l ieve makes i t  very d i f f i c u l t  t o  exclude t h e  

percentage charge from consi deration. 

But I d i d  want to l e t  you know, I don't 

r e a l l y  t h i n k  t h e r e  i s  a dispute over the  nature 

o f  t h e  cos ts  covered by t h e  '87 f i l i n g  versus 

the '99 f i l i n g .  

I know there are p a r t i e s  here t o  speak. 

CHAIRMAN DEASON: M r .  C r i  Ser? 

MR. CRISER: Commissioners, I'm Marshall 

c r i  s e r  appeari ng f o r  B e l  1 South . 
commissioners, on Ju ly  6th, I f i l e d  a 

l e t t e r  i n  t h i s  docket which 1 be l ieve  i n  more 

de ta i  1 out1 i nes Be l  1 South ' s posi t i on on t.hi s 

matter, as w e l l  as our response to the  s t a f f  

recommendation. what I would l i k e  to do t h i s  

morning i s  b r i e f l y  summarize our pos i t i on ,  and 

then we  I r e  avai 1 ab1 e to answer any questions 

t h a t  you have. . 

ACCURATE STENOTYPE REPORTERS, U C .  
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F i r s t  o f f ,  X would l i k e  to t a l k  about what 

i t  i s  we d id ,  and I t h i n k  t h a t  i s  r e a l l y  the 

crux o f  t h - i s  matter. F i  r s t  o f  a l l ,  Be l l sou th  

rest ructured i t s  ex i  s t i  ng 1 a t e  payment charge t o  

a f l a t  r a t e  fee .  

i n t e r e s t  charge -- o r  excuse me, the  percentage 

charge t o  a f l a t  r a t e  o f  $ 1 . 5 0  f o r  residence 

customers and $9 f o r  business customers. W e  

a lso  created a $6 exemption which was created i n  

order t o  address L i f e 1  i ne subscr ibers w i t h  basi c 

services, e s s e n t i a l l y  t o  g i ve  them a break and 

not  charge l a t e  payment fees  t o  L i f e l i n e  

subscribers i f  they would otherwise have 

i ncurred a 1 a t e  payment charge. 

we converted t h e  previous 

we s t ructured and implemented t h e  la te  

payment charge i n compl i ance w i  t h  the  

commi ssion ' s p r i  ce regul  a t i o n  s ta tu te .  That 

1 ate payment charge res t ruc tu re  i s i n com.p1 i ance 

w i t h  t h e  s ta tu te .  

Secondly, we created a new charge, which i s  

c rea ted  to address t h e  l o s s  o f  the  use o f  money. 

That charge, which a l so  incorporates the  

exemption f o r  t i f e l i n e  customers, s p e c i f i c a l l y  

addresses loss o f  use of money. 

relevance t o  us o f  look ing  at t h e  cost  studies 

And t h e  only  

ACCURATE STENOTYPE REPORTERS, INC. 
- -  
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from t h e  o r i g i n a l  f i l i n g  were t o  demonstrate 

. t h a t  i n  t h e  cost studies,  t he  t a r i f f  f i l i n g ,  a l l  

o f  the  support i  ng documentation, and t h i s  

commission's order around our o r i g i n a l  l a t e  

payment charge, there was never any i nc lus ion ,  

mention, o r  discussion o f  t he  use o f  money. Our 

p o i n t  i n  the  cost study was to show t h a t  t h e  

la te  payment charge does not address i n t e r e s t  

charges. 

A t  t h e  same time -- 
CHAIRMAN DEASON: M r .  C r i s e r ,  l e t  me ,ask 

you a quest ion on tha t .  

working c a p i t a l  allowance i n  your r a t e  case 

which compensated you f o r  the use o f  money, i n  

the  sense that you would have to have money to 

operate, and t o  t h e  ex ten t  you have 

c o l l  ectab l  es , and maybe even c o l l  ec tab l  es t h a t  

are i n  ar rears,  you were compensated f o r  t h a t  

through those ra tes?  

weren't  you given a 

MR. CRISER: Commissioner, I guess I ' m  

l ook ing  under t h e  regime o f  p r i c e  regulat ion,  

which i s  t he  regime under which we f i l e d  t h e  

i n t e r e s t  charge t a r i f f  and t h e  l a t e  payment 

charge r e s t r u c t u r i  ng. under t ha t  regul  a t i  on, 

t h e r e  are s ta tu tes  which govern p r i c e  and no t  

ACCURATE STENOTYPE REPORTERS, W C .  
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cost. Again, our backup o f  going back to t h e  

cost study was to ensure t h a t  we weren' t  t r y i n g  

t o  go back under t h e  l a t e  payment charge and 

capture something tha t  was already there.  so we 

looked a t  t h a t  cost  study to demonstrate t h a t  i t  

was no t  i n  f a c t  a p a r t  o f  t h e  l a te  payment 

charge. 

I guess what I ' v e  looked a t  i n  t h i s  case i s  

-- f o r  late payment charges, we've t r i e d  t o  look 

at what i s  t h e  d e f i n i t i o n  o f  a late  payment 

charge. And i n  doing t h a t ,  we looked a t  

 ells south's t a r i f f ,  we looked a t  the mater ia ls  

t h a t  we submitted t o  t h i s  commission, we looked 

a t  t h i s  commission's discussion ar agenda, and 

t h i s  Commission's order  on tha t  t a r i f f ,  and 

nowhere i n  t h e r e  i s  a reference t o  the  l o s s  o f  

use o f  money o r  i n t e r e s t  charges. W e  there fore  

hold t h a t  t he  i n t e r e s t  charge we have now 

imp1 emented i s somethi ng d i  s t i  n c t  and separate 

f r o m  t h a t  l a t e  payment charge. 

I n  add i t ion  to tha t ,  the i n t e r e s t  charge 

t h a t  we implemented complies w i t h  t h e  l e g a l  

d e f i n i t i o n  and regulat ions f o r  an i n t e r e s t  

charge . And therefore  , 1 wou1 d r e s p e c t f u l  '1 y 

submit i t  i s  i n  compliance w i t h  F l o r i d a  l a w  i n  

ACCURATE STENOTYPE REPORTERS, MC. 
- -  - - 
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t h e  context  o f  what i s  an i n t e r e s t  charge. 

4 I a l s o  would suggest we have he ld  t h a t  

s ince t h i s  i s  a fee, i t  i s  n o t  i s  a serv ice and 

there fore  not  subject  t o  t h e  p r i c e  regu la t i on  

baskets. B u t  i n  e-ither case, whether i t ' s  a fee 

and n o t  subject  t o  the  b a s k e t s  o r  t r e a t e d  as a 

new serv ice ,  our i n t e r e s t  charge complies w i t h  

t he  p r i c e  regu la t i on  s ta tu tes .  

F ina l l y ,  I would a l so  -- I t h i n k  i t ' s  worth 

commenting t h a t  1 be l ieve  tha t  these charges a r e  

a p a r t  o f  a responsible business approach to 

late  payment o f  b i 3 l s .  M o s t  impor tan t ly ,  they 

are t h e  most avoidable charges on a customer's 

b i l l .  A customer does not pay these charges i f  

they pay t h e i r  b i l l  on t ime. I n  f a c t ,  t he  

customer response to these charges i s  t h a t  since 

l a s t  August when the t a r i f f s  were implemented, 

8% o f  residence accounts w h i  ch were prev ious ly  

paying l a t e  and 13% o f  business accounts t h a t  

were prev ious ly  paying l a t e  are now paying on 

t ime. 

SO t h i s  charge i s  not j u s t  about revenue. 

I t ' s  about t r y i n g  to d r i v e  p o s i t i v e  customer 

behavior i n  terms o f  the  payment o f  t h e i r  b i l l s w  

~n a d d i t i o n  t o  tha t ,  s e l l s o u t h  works w i t h  

ACCURATE STENOTYPE REPORTERS, U C  
- -  I d 
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customers to create desired payment dates, to 

establ  i sh i n s t a l  lment b i  11 i ng, and o ther  

mechanisms which w i l l  f a c i l i t a t e  t h e i r  payment 

o f  t h e i r  b i l l s .  And 1 would note t h a t  when we 

c rea te  an i ns ta l lmen t  b i l l i n g  p lan  f o r  a 

customer, we do not charge t h e  l a t e  payment 

charge o r  i n t e r e s t  charge on a recur r ing  base. 

It 's  ca lcu la ted  on the  balance at the  t i m e  the  

i ns ta l lmen ts  are created,  and i t  h o l d s  at t h a t  

l e v e l  SO t h i s  i s  n o t  a matter o f  con t i nua l l y  

going back to t h e  customer, 

And as I've noted prev ious ly ,  we attempted 

t o  create i n  these new charges an exemption for  

~i f e l  i ne subscribers , because we be l  i eve t h a t  i f  

we' r e  going to look a t  an area t h a t  we can 

t a r g e t  t o  create a break, essent i  a1 1 y, t h a t  

that's t h e  most appropr iate way to approach 

t h a t  . 
I a lso  t h i n k  i t ' s  worth no t ing  t h a t  i n  the  

pa t  year s ince t h i s  t a r i f f  and these charges 

went i n t o  e f f e c t ,  we have had v i r t u a l l y  no 

customer compl a i  n t s  . Agai n , our mai n customer 

reaction has been t h e  case where we  have some 

customers who are now pay ing ' the i r  b i l l s  o n  t i m e  

when they prev ious ly  d i d n ' t .  

ACCURATE STENOTYPE REPORTERS, M C .  
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Commissioners, Bel lSouth bel ieves t h a t  

a there i s  a legal d i s t i n c t i o n  between l a t e  

payment charges and i n t e r e s t  charges. The t w o  

cannot and should no t  be t rea ted  as t h e  same. 

we have developed, we have implemented, and we 

are applying these charges i n  compliance w i t h  

t h e  appropriate F l o r i d a  Statutes and i n  a manner 

which we b e l  i eve re f1  ects responsible busi ness 

p r a c t i  ce . 
we would there fore  respec t fu l l y  request 

t h a t  you deny s t a f f ' s  recommendation. Again, 

I ' m  ava i lab le  f o r  questions. 

COMMISSIONER JABER: Mr. Cr iser ,  just two 

questions. You sa id  early on tha t  Bel lSouth 

created a new charge. I'm assuming you're 

r e f e r r i n g  t o  the 1 . 5 %  on the unpaid balance 

g rea te r  than $6. 

MR. CRISER:  The i n t e r e s t  charge, yes, 

m a ' a m .  

COMMISSIONER JABER: A l l  r i g h t .  But YOU 

a1 ready had t h a t  percentage on unpaid balances 

greater than a dollar, so help me understand how 

increasing the amount upon which you tack on t h e  

i n t e r e s t  i s  a crea t ion  o f  a new charge. 

MR. CRISER: Again, t h e  o r i g i n a l  t a r i f f  was 

ACCURATE STENOTYPE REPORTERS INC 
- -  - - 
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a la te  payment charge t a r i f f .  

i t s  i ncep t ion  was fo r  1-1/2% on the customer's 

balance over a d o l l a r  on t h e i r  b i 3 l  . We 

res t ruc tu red  the  1 a te  payment charge to convert 

i t  to a f l a t  r a t e  charge and created the 

exemption f o r  L i f e l i n e  subscr ibers.  

Essent ia l l y ,  we res t ruc tu red  the l a t e  payment 

charge and d i d  t h a t  i n  compliance w i t h  the  

appropri ate gui de? i nes from t h e  p r i c e  regul a t i  on 

s ta tu tes .  

That t a r i f f  at 

I n  add i t i on  to t h a t  -- and t h a t  may be what 

has created some o f  the confusion, bu t  honestly, 

an i n t e r e s t  charge i s  a percent charge. we then 

created a new charge, which i s  the  i n t e r e s t  

charge, and we d i d  t h a t  i n  compliance w i t h  the 

appropr iate F l o r i d a  s ta tu tes  w i t h  reference to 

i n t e r e s t  charges. 

COMMISSIONER JABER: You would agree w i t h  

m e  t h a t  both charges are t r i gge red  by a late  

payment. 

MR. CRISER: I would agree w i t h  you t h a t  

both charges are t r i gge red  by a l a t e  payment. 1 

would a lso  observe t h a t  there  are other charges, 

as an example, t h e  returned check charge, t h a t  

are t r i gge red  by the manner i n  which a custom'er 

ACCURATE STENOTYPE REPORTERS, W C .  



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

2 0  

21 

22 

23 

24 

25 

i 

13 

pays t h e i r  b i l l  and the  returned check charge 

i s  a l so  shown as a separate -- which i s  also a 

fee. It's a f e e  con t ro l l ed  by other  statutes as 

we l l ,  and i s  also i n  the  basket  as a separate 

i t em.  

- 

COMMISSIONER JABER: That 's an i n t e r e s t i n g  

SO i n  your t a r i f f  -- you have l e t  us po in t .  

know what your returned check f e e  i s .  rs t h a t  

approved i n  your t a r i f f ?  

MR. CRISER: That's in our  t a r i f f s ,  and 

i t ' s  i n  t h e  basket. 

COMMISSIONER JABER: It i s  i n  t h e  basket? 

MR. CRISER: Y e s .  And i f  t h i s  Commission's 

preference i s  f o r  t h e  -interest charge to be i n  

t he  basket, I t h i n k  there  are some issues around 

what t h a t  may do t o  t he  basket, and we would be 

happy t o  discuss those. But i f  i t  i s  i n  t h e  

basket, then i t ' s  i n  the basket as a new and 

separate service,  and we've int roduced i t  i n  

compl i ance w i t h  the p r i  ce regu la t ion  . 
COMMISSIONER JACOBS: You would agree t h a t  

we're t r y i n g  t o  f o l l o w  your costs. That was 

what the  purpose of t h e  o r i g i n a l  t a r i f f  was,  

t h a t  you were recovering the add i t i ona l  costs 

tha t  you would have t o  car ry  these past  due 

ACCURATE STENOTYPE REPORTERS, 2NC. 
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accounts 

4 MRm CRISER: The t a r i f f  at the  t i m e  i t  was 

introduced, t h e  l a t e  payment charge t a r i f f ,  was 

se t  a t  a t i m e  when cost o f  serv ice  was a d r i v i n g  

factor  i n  the  determination o f  ra tes.  And we 

be l ieve  i n  addit-ion to t ha t ,  the  cost studies 

t h a t  were f i l e d  are re levant ,  because they 

helped to d is t ingu ish  what was  included. 

whether i t ' s  cos ts  o r  not ,  i t ' s  a lso  -- t o  me, 

i t ' s  a d e f i n i t i o n a l  issue, d i d  t h i s  cover 

c e r t a i n  th ings.  

t h a t  i t  d i d  not.  

And 1 be l ieve  we a c t u a l l y  agree 

I be l ieve  cost  i s  re levant  from t h a t  

perspective. B u t  by the  same token, under the 

p r i c e  regu la t ion  s ta tu tes ,  cost i s  provided as 

support ing evidence to ensure t h a t  we cover 

costs, but i t ' s  n o t  t h e  d r i v e r  f o r  determining 

whether o r  no t  a charge i s  going t o  be charged. 

COMMISSIONER JACOBS: what would t h a t  be? 

what would you argue t h a t  t h a t  should be? 

MRm CRISER: w e l l ,  i n  t he  case o f  i n t e r e s t  

charges, there are a c t u a l l y  separate s ta tu tes  

which govern, you know, what the  l e v e l  of 

i n t e r e s t  charges can be. And we have done t h i s  

-- i n  add i t i on  to the  regulat ions which 

* 
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typically would apply t o  t h e  regulated s ide of 

* t h e  business, w e  have also done t h i s  i n  

compl i ance w i t h  the statutes t h a t  address t h i  ngs 

l i k e  i n t e r e s t  charges. There are o ther  F l o r i d a  

s t a t u t e s  t h a t  are re levant  t o  t h a t .  

CHAIRMAN DEASON: M r .  C r i s e r ,  the  1 . 5 %  fee ,  

as you r e f e r  t o  i t ,  f o r  amounts i n  a r rears  

beyond $6, that's a t  1.5% per  month; i s  t h a t  

correct? 

MR. CRISER: Y e s ,  Sjr. 

CHAIRMAN DEASON: which equates t o  18% per 

year? 

MR. CRISER: That's correct. 

CHAIRMAN DEASON: which i s  i n  excess o f  

your cost  o f  c a p i t a l ?  

MR. CRISER: I would not  h o l d  t h a t  t h a t  

equals our c o s t  o f  c a p i t a l ,  no. W e  set i t  a t  

the s t a t u t o r y  r a t e ,  not on a cost-based ra te .  

CHAIRMAN DEASON: So then i t ' s  more than 

just a cost  recovery. I t  i s  a charge t h a t  would 

-- and I think you have i n d i c a t e d  t h a t  i t  

a1 ready has. I t  would impact the  act ions o f  

customers, hopeful ly  i n  a p o s i t i v e  manner by 

having them pay t h e i r  b i l l s  on t ime .  

MR. CRISER: Y e s ,  s i r .  

ACCURATE STENOTYPE REPORTERS I N C  . 
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CHAIRMAN DEASON: So  i t ' s  more than j u s t  

. recovery. 

MR. CRISER: Yes. I f  I haven't been c lear  

about t h a t ,  I t h ink  t h a t ' s  p a r t  o f  what I have 

t r i e d  t o  walk myself through, i s  our focus -- 
where we focused on the cost  study i n  the  

o r i g i n a l  t a r i f f  was to demonstrate t h a t  t h i s  was 

not  a p a r t  o f  t h a t  o r i g i n a l  t a r i f f .  W e  a lso  

looked a t  other -- r guess I t h i n k  o f  i t  as what 

i s  the d e f i n i t i o n  o f  a l a t e  payment charge, and 

w h a t  i s  the  body o f  evidence t h a t  shows what 

defined t h a t .  

i n t e r e s t  charges are no t  included anywhere i n  

t h a t  discussion. 

The loss o f  use o f  money o r  

SO what we a r e  look ing  a t  now i s  an 

i n t e r e s t  charge, which, f r a n k l y ,  i s  a des i re  t o  

-- i f  there's a cost issue, we f r a n k l y  would 

p re fe r  f o r  customers t o  pay on t i m e  and not  

i ncu r  those costs and not  earn t h a t  charge. And 

we have been 'pleased t o  see tha t  we i n  f a c t  have 

a p o s i t i v e  t rend i n  customers who are now paying 

t h e i r  b i l l s  on t ime .  The residence percentage 

equates t o  some 150,000 residence accounts, a 

reduct ion o f  150,000 r e s i  dence accounts i n terms 

of paying t h e i r  b i l l s  on t i m e ,  o r  paying t h e i r  

ACCURATE STENOTVPE REPORTERS, LNC. 



4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

2 0  

21 

22 

23 

24 

2 5  

17 

b i l l s  l a t e .  I s a i d  tha t  backwards. I ' m  sorry .  

COMMISSIONER JABER: If we accepted Staff's 

recommendation, M r .  cr iser ,  and you had to do a 

refund, have you done p r e l  i m i  nary ca lcu la t ions  

t o  i nd i ca te  how much the  amount would be? 

MR. CRISER: Again, I b e l i e v e  t h a t  t h e  late  

payment charge r e s t r u c t u r e  t h a t  we implemented 

i s  i n  compliance w i t h  t h e  s ta tu te ,  t ha t  p o r t i o n  

o f  it. And then what we -- what 1 would reduce 

t h e  debate over i s  whether t h e  i n t e r e s t  charge 

i s  i n  f a c t  a new service,  a fee ,  o r  the same. I 

bel ieve t h a t  amount i s  somewhere in t h e  

neighborhood o f  $25 m i l l i o n ,  but I don't have a 

s p e c i f i c  c a l c u l a t i o n  on that .  And again, r i g h t  

-- I mean, we could go back. W e  c e r t a i n l y  can 

ca lcu late t h a t .  And i n  terms what t h e  long-term 

impact i s ,  i t ' s  unclear,  because we're  a c t u a l l y  

seeing t h a t  we have fewer  customers now paying 

these charges. 

CHAIRMAN DEASON: Thank YOU. Mr. Beck? 

MR. BECK: Thank you, chairman D e E "  My 

name i s  Char l ie  Beck, w i t h  the  o f f i c e  o f  Publ ic 

counsel. W e  f u l l y  support the staff's analysis 

and t h e i r  recommendation. 

Bel lsouth has had a f a t e  payment f e e  since 

. 
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1987, and f o r  12  years t h a t  late payment f e e  was 

~ a charge o f  1-1/2% per month on the balance o f  

l a t e  payments i n  excess o f  a d o l l a r .  when we 

went to p r i c e  regu la t ion  i n  1996, the  l a t e  

payment f e e  was  placed i n  a category consistent 

w i t h  t he  p r i c e  cap regu la t ion  scheme t h a t  places 

l i m i t s  on the  increases that can be placed on 

categories o f  non-basi c serv ices . 
This charge of 1-1/2% per month was a late  

payment f e e  until 1999, when Be17 came in and 

restructured t h e i r  la te  payment f e e .  I th ink 

you might f i n d  i t  i n t e r e s t i n g  tha t  the  t a r i f f  

i t s e l f ,  they f i l e d  t h i s  both w i t h  the late  

payment f e e  restructured as a flat amount and 

what they now call an i n t e r e s t  f e e  as  all  p a r t  

o f  the same sentence i n  the  same t a r i f f .  I 

mean, there  a r e  not two separate t a r i f f s ,  one 

c a l l i n g  f o r  an i n t e r e s t  f e e  and one f o r  late  

payment. It's the same sentence i n  t h e i r  

t a r i f f .  

Because Be31 changes t h e  name o f  the 1-1/2% 

per  month fee ,  which had been a late  payment f e e  

f o r  12 years, doesn't make i t  d i f f e r e n t .  I 

mean, you can ' t  just change t h e  name o f  

something and say now i t ' s  an i n t e r e s t  fee ,  i t ' s  

ACCURATE STENOTYPE REPORTERS, I N C .  
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no longer a late payment fee,  t o  let them out of 

t h e  r e s t r a i n t s  t h a t  are placed by t h e  s ta tu tes  

on non-basi c serv i  ce categories.  

f i l i n g  i t s e l f  s e l l  made for both o f  these i t e m s  

i s  described as a r e v i s i o n  o f  the  late  payment 

charge f o r  F l o r i d a  subscribers. 

The t a r i f f  

x th ink  the  staff's analysis i s  r i g h t  on 

p o i n t ,  and w e  urge you t o  adopt i t .  

COMMISSIONER JABER: M r .  Beck, do you agree 

t h a t  the  f l a t  f e e  change i s  appropr iate  under 

the  statute? 

MR. BECK: I t h i n k  they can do tha t .  The 

r e s t r a i n t  i s  t h a t  t h e  non-bas-i c serv i  ce category 

f o r  miscellaneous services c a n ' t  go up by more 

than 6%. 

COMMISSIONER JABER: But you agree t h a t  

they haven't gone up by more than 6%, so t h a t  

por t ion  o f  Be3 1 South ' s change i s acceptabl e t o  

you? 

MR. BECK: If you looked a t  t h a t  i n  

i s o l a t i o n ,  y e s .  It's the  combination of  t h e  two 

charges t h a t  makes i t  violate the p r i c e  cap 

r e s t r a i  n ts .  

CHAIRMAN DEASON: Further questions? 

COMMISSION€R JACOBS: Staff -- I have a 

ACCURATE STENOTYPE REPORTERS, W C .  
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quest ion o f  s ta f f .  

how described by company, t h a t  there  a r e  t w o  

issues here. One i s  t o  what ex ten t  t h i s  should 

be j u s t  one basket, and so you would r e f u t e  t h e  

company's argument w i t h  tha t .  But l e t ' s  go f o r  

a moment w i t h  t h e  argument they r a i s e  t h a t  t h i s  

i s  a separate i t e m .  

You argue t h a t  regardless o f  

under t h e i r  argument, i t  would appear t h a t  

t h e  i n t e r e s t  charge would no longer be subject  

t o  the cap, t he  increase l i m i t s ;  i s  t h a t  

correct? 

MS. SIMMONS: under Bel lSouth's p o i n t  o f  

view, t h e  percentage charge, o r  t h e  i n t e r e s t  

charge, as they l a b e l  i t ,  i s  e i t h e r  a fee and 

would never be subject  to non-basic serv ice ra te  

monitoring, o r  i t ' s  a new serv ice t h a t  would be 

considered on a going-forward basis f o r  r a t e  

monitoring purposes 

COMMISSIONER JACOBS: would i t  be subject  

to the 6% cap? 

MS. SIMMONS: I t  would down the road i f  the 

company wanted t o  increase t h e  r a t e ,  Say the 

percentage charge, i f  they wanted to increase i t  

or i n  some w a y  modify it, Then they would be 

subject  t o  the non-basic s e r v i c e  r a t e  caps o r  

ACCURATE STENOTYPE REPORTERS , INC 
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r a t e  l i m i t a t i o n s ,  however you want t o  c a l l  it. 

- COMMISSIONER JACOBS: Okay. 

MR. CRISER:  Cor"  ssioner Jacobs , the 

observation I would make i s  there  are separate 

F l o r i d a  s ta tu tes  which regu la te  the  l e v e l  o f  

i n t e r e s t  charges, and so those charges i n  

themselves have a cap on them. whether they're 

i n  the  basket or n o t ,  t he re  i s  a cap. 

COMMISSIONER JACOBS: Do you know what 

those caps are f o r  t h i s  k ind  o f  a charge? 

MR. CRISER: I t ' s  18% per year i s  m y  

understanding, which would be 1-1/2% per month, 

which i s  the l e v e l  o f  the charge w e  have now. 

The p o i n t  I would make i n  add i t ion  t o  t h a t ,  

I th ink  the suggestion was t h a t  i f  we had 

somehow p u t  these th ings -- and I ' v e  heard t h i s  

before. I f  we had somehow p u t  these th ings i n t o  

two d i f f e r e n t  f i l i n g s ,  i t  wouldn' t  be an issue. 

Frankly, i f  that's an e r r o r ,  t h a t ' s  an 

error because we t r i e d  t o  make i t  c l e a r  t o  a 

customer reading the  t a r i f f  exac t l y  what the 

appl icable fees would be f o r  l a t e  payment o f  a 

b i l l ,  and inc lud ing  t h e  language together 1 

t h i n k  i s  a -- you know, i t ' s  an attempt t o  be as 

up- f ront  and thorough i n  t h e  explanation. And 

. 
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I ' m  somewhat concerned t h a t  -- t h e  suggestion 

t h a t  by simply separating them somehow we could 

tu rn  t h i s  i n t o  a d i f f e r e n t  mat ter  I t h i n k  f a l l s  

shor t .  

COMMISSIONERfJABER: Is t h a t  correct, 

s t a f f ?  c o u l d  they have f i l e d  separately and 

t h i s  would have been an appropr iate -- 
MS. SIMMONS: No. W e  s t i l l  would have had 

the same concern, because we j u s t  have 

d i f f i c u l t y  t r y i n g  to separate the  f l a t  f ee  from 

the percentage charge, because both o f  them 

apply i n  a l a t e  payment sense. And based on how 

t h e  s t a t u t e  def ines service,  and since serv ice  

should be construed i n  i t s  broadest and most 

encompassing sense, s t a f f  f i n d s  i t  very 

d i f f i c u l t  t o  separate these t w o  i t e m s .  

COMMISSIONER JABER: Could you address a1 so 

M r .  C r i  s e r '  s comments regarding returned checks, 

t h a t  t h i s  i s n ' t  any d i f f e r e n t  than having a 

re tu rned check f e e  i n  a t a r i f f ?  

MS. SIMMONS: w e l l ,  t h e  returned check fee ,  

you know, i s  i n  the t a r i f f .  It has been 

ment-i oned tha t  i t ' s subject  to t h e  non-basi c 

s e r v i c e  r a t e  monitoring. I ' m  not  sure t h a t  1 

would really view t h i s  any d i f f e r e n t l y .  Perhaps 

ACCURATE ST€NOTYPE REPORTERS, INC. 
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MS. Keating -- she may have other  observations. 

. s u t ,  you know, i n  both cases, t h e r e  i s  a ac t ion  

taken by the customer, o r  non-action, some event 

t h a t  t r i g g e r s  charges. 

about l a t e  payment t r i g g e r i n g  a charge, and 

we've now gone from one charge being applicable 

t o  two charges being applicable. AS I say, we 

just can't f i n d  a way t o  separate these two i n  

our minds. 

And here we ' re  t a l k i n g  

COMMISSIONER JABER: L e t  me ask a legal 

quest ion.  Bellsouth has filed a t a r i f f .  under 

t e l  ecommuni cat ions 1 aw as i t e x i  s t s  today, those 

t a r i f f s  a re  presumptively valid. 

MS. KEATING: Correct .  

COMMISSIONER JABER: I f  al l  p a r t i e s  agree 

t h a t  the  f l a t  fee  change i s  acceptable under t h e  

s t a t u t e ,  do we have the  a u t h o r i t y  t o  modify t h i s  

t a r i f f  t o  s p l i t  the  baby, so t o  speak? 

MS. KEATING: I b e l i e v e  t h a t  you could. 

YOU would probably have t o  do so as a proposed 

agency ac t ion .  But There i s  precedent i n  the 

p a s t  where you've taken s i m i l a r  a c t i o n .  In a 

p r i o r  case 7'nvolv-i ng r a t e  regroupi ng, the 

Commission found t h a t  the t a r i f f  was not  i n  

compliance and required Bellsouth t o  go back and 

ACCURATE STENOTYPE REPORTERS, €+IC. 
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reset  the ra tes  for the areas t h a t  had been 

I regrouped. But as l ong  as YOU do SO as proposed 

agency ac t ion ,  1 be l ieve  t h a t  you can. 

COMMISSIONER CLARK: Do you mean we 

re jec ted  the  t a r i f f  f iT ing ,  we found i t  i n v a l i d  

and d i rec ted  them to refile? 

MSm KEATING: That 's cor rec t .  And t h a t  was 

h e l d  up on appeal 

COMMISSIONER 3ABER: And they would have to 

give the  refunds f o r  -- what would the  refund 

amount be i n t h a t  scenario? 

MS. KEATING: We11 I i f  you be l ieve  t h a t  

i t ' s  appropr iate to keep the l a t e  payment charge 

but  not  t h e  i n t e r e s t  charge, then only the 

i n t e r e s t  would need to be refunded. 

MS. SIMMONS: And at t he  t ime o f  f i l i n g ,  

  ell south estimated t h a t  t he  i n t e r e s t  charge 

would b r i n g  i n  roughly between 23 and 24 m i l l i o n  

annually. That 's  shown on page 6 o f  t h e  s t a f f  

recommendation. 

MR. CRISER: Commissioners, a t  t h e  r i s k  o f  

making one po in t  t o o  many, a concern I s t i l l  

have i s  t h a t  there seems to be .a l o g i c  t h a t  says 

t h a t  t h i s  i s  simply a matter o f  semantics. I 

th ink  i t ' s  important to understand t h a t  there i s  

ACCURATE STENOTYPE REPORTERS, ZNC. 
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a c l e a r  d i  s t i  nc t i on  between i n t e r e s t  charges , 
- and the re  a r e  s tatutes,  usury s ta tu tes  t h a t  

regu la te  tha t .  

t r i e d  t o  d i s t i n g u i s h  i s  t h a t  i f  you suddenly  say 

l a t e  payment charges and i n t e r e s t  charges are 

synonymous, you have a whole area t h a t  you need 

t o  look at i n  terms o f  whether o r  no t  la te  

payment charges are being p u l l e d  under the  usury 

charges. 

And one of the  concerns we have 

I t h i n k  I would also observe i n  terms o f  

d i  s t i  ngui sh i  ng between these charges, t h i s  

Commission i t s e l f  has a l a t e  payment process f o r  

regu la to ry  assessment fees  w h i  ch assesses a 1 ate 

payment penalty of 5% per month up t o  a t o t a l  o f  

25% o f  the  balance due ,  a 12% cost o f  money or 

i n t e r e s t  charge, and a charge f o r  recovering t h e  

cost o f  col1 ect ions.  

between the  types o f  charges i s  no t  something 

new, and i t  i s  dangerous to oversimplify t h i s  

process and draw these th ings  al l  i n t o  one pot.  

SO the  d i  s t i  ngui sh-i ng 

COMMISSIONER JABER: M r .  Cr iser ,  bu t  the 

Commission orders refunds w i t h  i n t e r e s t ,  f o r  

example, and those i n t e r e s t  payments a r e  

governed by our s ta tu tes  and the  usury laws; 

r i g h t ?  The t roub le  ~ ' m  having understanding 

ACCURATE STENOTYPE REPORTERS 9 ENC 
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your p o i n t  i s  t he  i n t e r e s t  charge, as you c a l l  

- it, i s  t r i g g e r e d  by a late payment. That's the 

t r oub le  I ' m  having understanding your -- 
MR. CRISER: I suppose -- I heard t h e  

reference e a r l i e r  about tak ing  th ings  at t h e i  r 

most broad and i n c l u s i v e  l e v e l  . And not to be 

f l i p  about i t , but at some po in t ,  people who 

have telephone services incur charges, bu t  they 

are no t  a l l  t he  same th ing.  There are  d i f f e r e n t  

types o f  charges. 

H i  s t o r i  ca1 I y ,  we never i n c l  uded an i n t e r e s t  

charge o r  a l o s s  o f  use o f  money t ype  charge i n  

our la te  payment fee.  Th is  i s  a new and 

d i s t i n c t  fee. I t  may -- f o r  purposes o f  going 

forward, at t h i s  Commission's d i sc re t i on ,  may be 

included i n  the  basket o r  not  inc luded i n  the 

basket, bu t  i t  i s  something new and d i s t i n c t .  

That's the  p o i n t  we' r e  t r y i n g  to make. .And we 

bel  i eve t h e  F l o r i d a  Statutes,  both the  s ta tu tes  

t h a t  apply to  p r i c e  regulat ion,  as well as some 

o f  t h e  broader statutes t h a t  apply to th ings  

l i k e  i n t e r e s t  charges, t h a t  al l  o f  those th ings 

a l ign ,  t h a t  we are allowed and we are p e r m i t t e d  

t o  do what we are doing. 

CHAIRMAN DEASON: I have a quest ion f o r  

ACCURATE STENOTYPE REPORTERS, ZNC. 
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S t a f f .  The s t a t u t e  makes a d i s t i n c t i o n  between 

- 6% a l lowable increases f o r  non-basic services 

and then a 20% f o r  those areas i n  which there i s  

compet i t ion.  Have we made any determinat ion as 

t o  areas i n  which there is compet i t ion where t h e  

company would be permiss ib le  t o  impose a 20% 

increase i n  non-basi c serv i  ces? 

MS. SIMMONS: W e  have no t  had a company 

tha t  has requested t o  use t h e  20% f l e x i b i l i t y ;  

thus, there  has not  been a need t o  make a 

determination. In t h i s  p a r t i c u l a r  case, even i f  

t h e  Commission f e l t  t h a t  t h e  20% f l e x i b i l i t y  

would be appropr iate,  t h e  amount of money 

generated f rom t h i s  f i l i n g  i s  s t i l l  i n  excess o f  

t h a t  1 i m i  t. 

CHAIRMAN DEASON: I real-ize i t  i s  i n  

excess. But i f  there  were 20% increases 

allowed, at l e a s t  i n  some areas i t  would reduce 

the  amount o f  refund, would i t  not? 

MS. SIMMONS: Yes, i t  would. 

CHAIRMAN DEASON: M r .  C r i s e r ,  have YOU 

given any thought to whether there are areas in 

which you would be permi t ted to impose a 20% 

increase? 

MR. CRLSER: Y e s ,  we've looked at t h a t .  

ACCURATE STENOTYPE REPORTERS, U C .  
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Again, I would say -- and I don ' t  mean to s t i c k  

myself out  on a rock, 1 guess i s  what I ' m  t r y i n g  

t o  say. I th ink,  c lear ly ,  when we've looked at 

t h i s  p a r t i c u l a r  i ssue,  you know, I guess t h e r e ' s  

an i ssue  and argument that says i t ' s  common 

indus t ry  p rac t ice .  we have companies ou t  there  

who have charges f a r  i n  excess o f  the level t h a t  

B d l S O U t k  charges. It's an area t h a t  I th ink  

f r a n k l y  comes back to -- ~ ' m  worr ied about 

s p l  i tti ng the  baby , because I rea l  1 y be l  i eve 

there i s  a danger i n  t r y i n g  to combine these 

th ings  i n t o  one th ing .  It i s  -- 

% 

COMMISSIONER JABER: Those companies t h a t  

you c i t e  to i n  your letter, are they p r i c e  

regul ated t e l  ephone companies? 

MR. CRISER:  Some o f  them are. The ones we 

c i t e  i n  our l e t t e r ,  no, I don' t  be l ieve  so. 

They are companies tha t  have t a r i f f s  on f i l e  

w i t h  t h i s  Commission. That in fo rmat ion  was from 

t a r i f f s  on f i l e  w i t h  t h i s  Commission. 

CHAIRMAN DEASON: Commissioners, f u r t h e r  

questions? 

COMMISSIONER JACOBS: The essence O f  the  

recommendation today goes t o  whether or not  

there 's  a v i o l a t i o n .  IS that  the  only avenue by 

ACCURATE STENOTYPE REPORTERS, M C .  
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which w e  can address the l e g i t i m a c y  o f  this 

I t a r i f f ?  I n  other  words, do w e  have t o  say i t ' s  

v i o l a t i n g ?  can  w e  j u s t  r e j e c t  the t a r i f f ?  

MS. KEATING: In order t o  r e j e c t  the 

t a r i f f ,  I believe you need t o  f i n d  t h a t  i t  i s  i n  

v i  01 a t i  on, because they are f i  1 ed and become 

presumpti vel y val i d  . 
CHAIRMAN DEASON: Commissioners, do we have 

a motion? 

COMMISSIONER 7ACOBS: Wel l ,  1 ' 1 1  wade i n .  

I began on t h i s  one from the premise t h a t  the  

company says that's t h e  b a s i s  o f  t h e i r  charge. 

Once you step away from the idea t h a t  YOU'R 

looking a t  cost-based and you' r e  look ing  a t  r a t e  

o f  re turn ,  you're looking a t  what we were 

a n t i  c i  p a t i  ng woul d be a competi ti ve 

marketpl ace. And 1 n a competi ti ve marketpl ace, 

t h e  company sure ly  has the r i g h t  t o  go out and 

o f f e r  services and products f o r  which i t  should 

seek the market-based pr ice ,  and the  company 

seems to be o f f e r i n g  t h i s  as something i n  t h a t  

order.  

I d i f f e r .  I do not see t h i s  as a company 

o f f e r i n g  a service,  I see t h i s  as an i s s u e  

where t h e  company i s  attempting t o  manage i t s  

ACCURATE STENOTYPE REPORTERS, WC. 
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business. And again, i t  ought to have the 

f l e x i b i l i t y  and oppor tun i ty  to do that .  

The t r o u b l i n g  aspect f o r  me i s ,  I see an 

e f f o r t  here to look at an aspect o f  i t s  business 

from a d i f f e r e n t  way, and that i s ,  to what 

extent i t  can serve as a revenue-producing 

vehic le .  I n  t h i s  regard, and i n  p a r t i c u l a r ,  

t h i s  circumstance t roub les  me. when I s t a r t  

th ink ing about the consumers who are  going t o  

i ncu r  t h i s  charge, t he  f i r s t  t h i n g  1 t h i n k  about 

i s  t h a t  they '  r e  a1 ready having problems paying 

the b i l l .  

so there's a divergence here. The company 

would say, well, t h i s  would be an incent ive  to 

make them focus and g i v e  p r i o r i t y  to t h i s  b i l l  

and make s u r e  they pay t h i s  on t i m e .  There's 

some value i n  tha t .  I d o n ' t  disagree w i t h  

t h a t  

M y  experience i s  t h a t  most people are 

robbing P e t e r  t o  pay Paul. And t o  the  extent  

t h a t  t h i s  would be an i n c e n t i v e  t o  t h e  consumer, 

I th ink  i t  would be f a i r l y  l i m i t e d .  M o s t  people 

value t h e i  r telephone. They w i l l  do most 

anything they can t o  keep t h e i  r telephone 

serv ice on. 
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And t h e  u l t ima te  avenue t h a t  t h e  company 

- has t o  ensure t h a t  i s  t ha t  they disconnect them. 

When a customer refuses t o  pay t h e i r  b i l l ,  the 

companies have the oppor tun i ty  t o  disconnect 

them. They minimize the ex ten t  o f  past  due 

balances by t h a t  u l t ima te  act, and i t ' s  done 

f a i r l y  f requent ly .  So  i f  r were l ook ing  to 

manage t h i s  area o f  the  business, I would t h i n k  

t h a t  you have a cap there. 

NOW, I ' v e  seen t h a t  t he re  i s  t h i s  issue o f  

consumers who r e p e t i t i v e l y  -- who cont inue to 

have l a t e  balances. That's probably an issue 

here,  and I would t h i n k  t h a t  t h a t ' s  something 

tha t  t h e  company might want t o  look  a t  and might 

want t o  manage through t h i s  p rov is ion .  

unfor tunate ly ,  I see t h i s  p rov i s ion  as being 

q u i t e  onerous i n  terms o f  managing t h a t  number 

o f  customers who are con t i  nual ly 1 ate month 

a f t e r  month. I may be wrong. I have to say the 

evidence i s  not  r e a l l y  c lea r  to me here as to 

whether o r  no t  i t ' s  appropr iate t o  manage t h a t  

body o f  customers though t h i s  p rov is ion .  

Absent tha t ,  1 see a p rov i s ion  t h a t  will 

generate a subs tan t ia l ,  according t o  p r o j e c t i o n s  

from s t a f f ,  a substant ia l  amount o f  revenue from 
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the  body o f  consumers t h a t  I would say would be 

h igh l y  taxed, i f  not  poor ly  equipped t o  

c o n t r i  bute t h a t  revenue 

Now, i t  would t roub le  me even more i f  t h i s  

were r e a l l y  a compet i t ive o f f e r i n g ,  because i n  

t h a t  instance, you have an i ndus t r y  where 

companies a re  seeking market share and seeking 

to a t t r a c t  customers, and who would impose an 

18% charge on t h i s  customer t h a t  they value. 

That would t r o u b l e  me. But we understand t h a t  

we ' r e  t r a n s i  ti oni  ng to competi ti on, and so we ' r e  

here as a surrogate t o  make sure t h a t  -- i n  t h a t  

t r a n s i t i o n ,  we're t r y i n g  t o  make sure t h a t  a l l  

players i n  the  marketplace, and t h e  consumers 

p a r t i c u l a r l y ,  are t r ea ted  w i t h  f a i  rness and w i t h  

equi t y  . 
That's how I approach t h i s  question. I 

have no doubt t h a t  the  company has the  

oppor tun i ty ,  and should have t h e  oppor tun i ty  t o  

manage t h e i r  business, and i f  they want to 

res t ruc tu re  t h i s  charge, t h a t ' s  up t o  them. B u t  

we're here as a surrogate, and we're here t o  see 

t h a t  t o  the  e x t e n t  t h a t  w e '  r e  t r a n s i  t i o n i n g  t o  

competit ion, consumers see as much o f  the 

b e n e f i t s  o f  compet i t ion as possib le .  I don ' t  

- -  - - 
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see that  i n  t h i s  o f f e r i n g .  

being f a i r l y  burdened by t h i s  o f f e r i n g .  

I see consumers 

. 
COMMISSIONER CLARK: I have a question, 

M r .  Cr iser .  The previous la te  payment charge o f  

1 . 5 %  on t h e  unpaid balance greater  than a 

d o l l a r ,  was t h a t  p a r t  of- t h e  miscellaneous 

non-basic service basket? 

part  o f  i t ?  

Was t h a t  p rev ious ly  

MR. CRISER: Y e s ,  i t  was. 

COMMISSIONER CLARK: S o  i t  was a graduated 

ra te .  But now you're saying the f i x e d  r a t e  

should be only considered pa r t  o f  t h a t  basket, 

and the  i n t e r e s t  r a t e  should not .  Is t ha t  what 

you ' r e  sayi  ng? 

MR. CRISER: Our l o g i c  -- I hate to get 

i n t o  t h i s  argument. I t h i n k  our logic  -- one 

p a r t  o f  my answer would be t h a t  t h a t  should be 

i r r e l e v a n t ,  because we believe t h i s  i s  e i t h e r  a 

f e e  and n o t  p a r t  o f  the  basket, o r  t h i s  i s  a new 

i t em,  and i t  i s  i n  t h e  basket. 

COMMISSIONER CLARK: It's c e r t a i n l y  no t  a 

new service.  3: don ' t  t h i n k  the customers would 

see i t  as a service. 

MR. CRISER: And f r a n k l y ,  our argument f o r  

not  p u t t i n g  i t  -- p a r t  o f  our logic f o r  not 
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p u t t i n g  i t  i n  t he  basket i s  t h a t  i f  you pu t  

- th ings  i n  the basket, i f  the re ' s  a concern -- 
what we've t r i e d  t o  be i s  responsible about 

t h i s .  I f  you pu t  th ings  i n  the  basket t h a t  a r e  

capped otherwise, then you leverage the  basket 

t o  be able t o  increase other serv ices  by a 

greater  amount than you would have been able t o  

do i f  you hadn't done t h a t ,  i f  t h a t  makes 

sense. we're b u i l d i n g  the  foundat ion i n  the  

basket w i t h  th ings t h a t  have s t a t u t o r y  controls 

on them, and so we be l ieve  you p o t e n t i a l l y  

c rea te  a negative p u b l i c  p o l i c y  by throwing 

th ings  i n t o  baskets j u s t  to do so. 

COMMISSIONER CLARK: We11 i t  would be f a i  r 

to say t h a t  prev ious ly  you had considered the  

l a t e  payment charge o r  t h e  percentage was p a r t  

o f  the miscellaneous non-basic serv ice  basket. 

MR. CRISER: yes.  Yes. 

COMMISSIONER CLARK: But now you ' re  arguing 

t h a t  i t  should on ly  be the  f l a t  rate and no t  t h e  

i n t e r e s t  charge. 

MR. CRISER: W e l l ,  I mean, t h i s  Commission 

had -- I th ink  I would say i t  d i f f e r e n t l y .  A t  

t h e  t i m e  the  p r i c e  regu la t ion  baskets were 

created, t h e  e x i  s t i  ng late  payment charge was 

ACCURATE STENOTYPE REPORTERS, 3NC. 
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put  i n  a basket. on look ing at t h a t ,  I believe 

- t h e r e  i s  an issue, you know, whether i t ' s  i n  

p a r t  o f  o r  beyond t h i s  p a r t i c u l a r  discussion, 

which i s ,  should fees l i k e  the  returned check 

charge, l i k e  i n t e r e s t  fees,  be i n  the  basket o r  

not,  and what's the appropr ia te way f o r  those t o  

be administered. 

we f r a n k l y  have t r i e d  to look a t  t h i s  no t  

j u s t  f r o m  a company t r y i n g  to make money 

perspect ive,  but f r o m  what i s  t h e  best  p u b l i c  

policy approach. And one o f  t he  observations we 

have i s  t h a t  by j u s t  throwing th ings  i n t o  

baskets, p a r t i c u l a r l y  ones t h a t  are capped 

otherwise, you create maybe some unintended -- 

or increases that  wouldn't  have been there 

otherwise as you apply the basket. I hope r 
haven't confused t h a t  t o t a l l y .  

CHAIRMAN DEASON: Commissioners, maybe we 

can refocus f o r  j u s t  a moment. 1: appreciate a l l  

the debate and dialogue tha t  we've had here, but  

t o  me i t ' s  no t  an issue as t o  whether i t ' s  

burdensome on the customers, or whether i t  i s  a 

good management po l i cy ,  o r  whether t h i s  

res t ruc tu re  makes management sense and i t  

i ncen t i v i  zes customers t o  pay t h e i  r b i  1 I s on 

ACCURATE STENOTYPE REPORTERS, W C .  



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

36 

t ime. A l l  o f  t h a t ,  wh i l e  that's important i f  we 

- were i n  t h a t  mode, we're  no t  i n  t h a t  mode. 

we're s t r i c t l y  l ook ing  as t o  whether under 

the  s t a t u t e  and t h e  i n t e r p r e t a t i o n  o f  t h e  

s ta tu te ,  whether t h i s  i s  a permiss ib le  charge, 

and we're  no t  here t o  debate the mer i ts  o f  t h i s ,  

o ther  than can i t  be implemented consis tent  w i t h  

the s ta tu te .  That 's t he  c r i t i c a l  issue. we've 

got  t o  address t h a t  i ssue.  

And I bel ieve t h a t  t h i s  charge i s  not  

cons is tent  w i t h  the s ta tu te ,  t h a t  our s t a f f ' s  

i n t e r p r e t a t i o n  i s  correct. The only  leeway I 

see i n  it, t h a t  i s ,  t h e r e  m a y  be areas i n  the  

s ta te  where there i s s u f f i c i e n t  compet i t ion t h a t  

a 20% increase i n  these charges may be 

permissible.  But as S t a f f  has pointed ou t ,  t h e  

increase i n  terms o f  revenue f o r  t h i s  basket i s  

somewhere i n  excess o f  50%. B u t  t h a t ' s  m y  

narrow viewpoint  on it. 

I t h i n k  that's t he  cr i t ica l  issue, and 

that's what we've got to grasp and decide one 

way  o r  the o ther ,  i s  i t  l e g a l  o r  i s  it not  under 

our i n t e r p r e t a t i o n  o f  t he  s ta tu te .  

COMMISSIONER JABER: May I t r y  t o  g ive  a 

motion, M r .  cha-i rman, and see how f a r  we get? 

ACCUMT€ STENOTYPE REPORTERS, ENC. 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

37 

~n response t o  staff's response to my 

- question, I t h i n k  i t  i s  c lea r  t h a t  the  f l a t  f e e  

change i s  no t  v i o l a t i v e  o f  t h e  s ta tu te ,  and I 

t h i n k  t h a t  there 's  agreement from the  pa r t i es  

tha t  t h a t ' s  cor rec t .  

w i t h  respect to t h e  percentage changes, I 

compl e t e l  y agree w i t h  what you ' r e  say i  ng , 
M r .  chairman, and tha t  was the nature o f  the 

questions I a s k e d .  I c a n ' t  understand why now 

the re  i s  a d i f f e r e n c e  i n  philosophy. TO me, t h e  

percentage change, whether i t  was c a l l  ed 

i n t e r e s t  o r  not,  ex is ted  f r o m  the  beginning o f  

the baskets. I don' t  understand how changing 

t h e  amount upon which the  percentage i s  appl ied 

is now a new serv ice charge. 

saying tha t ,  i f  we modify t h i s  t a r i f f  and 

i t  has t o  be PM and se l l sou th  has to f i l e  a new 

t a r i f f ,  perhaps i n  t h a t  new t a r i f f  they can let 

us know what areas might be at 20% competit ion. 

I don't know. 

But m y  motion i s  to modify the  t a r i f f ,  o r  

to r e j e c t  the t a r i f f  and allow them to f i l e  a 

modi f ied t a r i f f  t ha t  i nd i ca tes  on ly  t h e  change 

i n  t h e  f l a t  f ee ,  and to give the appropr iate 

refunds f o r  the so-called i n t e r e s t  charges. 
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COMMISSIONER CLARK: The on ly  quest ion I 

- have about t h a t  i s ,  1 t h i n k  we s h o u l d  simply 

r e j e c t  i t  and l e t  them come back w i t h  one t h a t  

complies w i t h  the l a w ,  and then  i t ' s  up to them 

to decide i f  they can meet a 20% -- i f  t h e y  can 

meet t h e  requirements f o r  doing that .  

MS. SIMMONS: Commissioner Clark, then 

would your suggestion be t h a t  basi  c a l l  y the 

t a r i f f  be cancel led and t h a t  t h e  company would 

r e v e r t  back t o  t h e  p r i o r  vers ion o f  t h e  t a r i f f ?  

COMMISSIONER CLARK: W e  c o d  d e i t h e r  do 

t ha t  o r  g ive  them some oppor tun i ty  to f i l e  a 

modif ied t a r i f f .  I guess m y  po in t  i s  that  I 

don ' t  know t h a t  we should d i r e c t  them as t o  what 

k ind  o f  t a r i f f  they should f i l e .  W e  should 

r e j e c t  t h i s  one and allow them to f i l e  one 

t h a t ' s  i n compl i ance . 
COMMISSIONER JABER: I t h i n k  S t a f f  i s  

making t h e  c l a r i f i c a t i o n  for us t h a t  w e  have to 

l e t  some t a r i f f  remain i n  e f f e c t .  otherwise, 

they would have -- t h e  company would have t o  

refund the e n t i r e  amount, I t h i n k  t h a t ' s  t h e  

d i  s t i  n c t i  on 

COMMISSIONER CLARK: W e  would r e v e r t  -- as 

f a r  as ~ ' m  concerned, w e  would r e v e r t  back t o  

ACCURATE STENOTYPE REPORTERS, TNC. 
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the t a r i f f  t h a t  was i n  e f f e c t  p r i o r  t o  t h a t .  
0 CHAIRMAN D€ASON: Well ,  can we do t h i s ?  

Thi s -- obviously,  8 e l l  South has t h e  oppor tun i ty  

t o  car ry  t h i s  to hear ing by some mechanism, I 

guess p ro tes t i ng  the cornmi s s i o n ' s  deci s ion.  I f  

they are w i l l i n g  to guarantee t h a t  the refunds 

would be made, can they continue the charges as 

they c u r r e n t l y  e x i s t  wh i l e  the mat ter  goes to 

hearing? 

MS. SIMMONS: That would seem t o  be an 

opt ion 

COMMISSIONER CLARK: Say t h a t  again. 

CHAIRMAN DEASON: Simply have t h e  charges 

remain i n  e f f e c t  as they are,  i f  they ' re  w i l l i n g  

to take the  burden o f  u l t i m a t e l y  making t h e  

refunds i f  we go t o  hear ing and some other  -- i f  

we go t o  hearing, w i l l  we have the l a t i t u d e  then 

t o  impose whatever we be l ieve  i s  the  correct 

s t r u c t u r e  f o r  a la te  payment charge i f  we go to 

hearing? A t  the conclusion o f  t h a t ,  we can 

impose our own, n o t  j u s t  r e l y  upon them t o  come 

back w i t h  a d i f f e r e n t  f i l i n g .  

MS. KEATING: 1 believe t h a t  you do have 

t h a t  f eeway 

COMMISSIONER CLARK: I'm not  sure 
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procedura l ly  what -- t h a t  we would do a PAA 

r e j e c t i n g  the t a r i f f ?  

CHAIRMAN DEASON: No. W e  would -- I guess 

m y  concern is t h i s .  I f  Be l lsou th  takes us to 

hearing, which i s  c e r t a i n l y  w i t h i n  t h e i r  r i g h t ,  

why do we want to be changing ra tes  back and 

f o r t h  and back and f o r t h ?  These r a t e s  have been 

i n  e f f e c t  for  some t ime .  I f  they're going t o  

take t h i s  t o  hear ing and have t h e i  r day i n  

cour t ,  which they ' re  c e r t a i n l y  e n t i t l e d  t o ,  why 

not  just a l low the  same rates t o  continue, 

r e a l i z i n g  t h a t  i f  they l ose  t h e i  r case a t  

hearing, then the  refund j u s t  -- t h e  refund 

continues to grow, and they w i l l  be responsible 

f o r  making those refunds. 

MS. KEATING: L e t  me j u s t  t r y  t o  make sure 

I understand what you ' re  saying. YOU would say 

r e j e c t  the  t a r i f f  as not  i n  compliance, and then 

i f  they protes t ,  allow them t o  continue 

operat ing under t h e  t a r i f f  pending t h e  outcome 

o f  f u r t h e r  proceedings? 

CHAIRMAN DEASON: If t h a t  can be done 

procedural 1 y 1 egal 1 y . 
Bd lsou th ,  do you have a -- do you w a n t  t o  

-- 1 don' t  know.what the vote i s  going t o  be, 

ACCURATE STENOTYPE REPORTERS, W C .  



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2s 

41 

but  at l eas t  t he re ' s  some sentiment t h a t  there 's  

going to be a f i n d i n g  t h a t  the t a r i f f  i s  i n  

v i o l a t i o n ,  and there may be a necessi ty to take 

t h i s  to hearing. what do we do i n  the meantime? 

MR. C R I S E R :  Chairman Deason, we committed 

at the beginning o f  t h i s  process at the  t i m e  

when our t a r i f f  was o r i g i n a l l y  being considered 

t h a t  i f  our t a r i f f  were found to be unlawful ,  we 

would refund t h e  appropr ia te amounts t o  

customers. So I t h i n k  t h a t  t he  h o l d  harmless 

prov is ion  i s a1 ready there .  

I: would a lso  observe, let's just say 

looking at where 1 t h i n k  1 see w e  a r e  r i g h t  now, 

the other complexity you have, as an example, we 

created an exemption f o r  L i f e l i n e  subscribers i n  

t h i s  c u r r e n t  t a r i f f .  I f  we suddenly went back 

t o  the t a r i f f  t h a t  was i n  e f f e c t  before t h a t  

time, i t  would e f f e c t i v e l y  remove t h a t  

exemption. I t h i n k  the proposal t h a t  says we go 

forward w i t h  'where we are t i l l  t h i s  i s  conc luded  

i s  probably the  l e a s t  complicated and probably 

the 1 east d i  s r u p t i  ve way to proceed. 

CHAIRMAN DEASON: Can we j u s t  take i t  to 

hearing on our own motion and t h e  refund 

provis ions continue whi le we take i t  to hearing? 
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COMMISSIONER CLARK: We11 , i t ' s  no t  d e a r  

I to m e  t h a t  we would go t o  hearing. I mean, i t  

seems t o  me t h a t  8e l l sou th  may choose t o  f i l e  

another t a r i f f .  

CHAIRMAN DEASON : That ' s c e r t a i  n l  y possi  bl e 

t o 0  

COMMISSIONER CLARK: I guess -- why don ' t  

we i ssue a proposed agency ac t i on  t h a t  would 

reject the t a r i f f ,  b u t  a l low i t  to remain i n  

e f f e c t  f o r  3 0  days, w i t h i n  which t i m e  BellSouth 

can e i t h e r  f i l e  a new t a r i f f  t h a t  would b e . i n  

compliance w i t h  o r  cons is tent  w i t h  our vote 

today, o r  request a hearing. I f  they request a 

hearing, then t h e  t a r i f f  would rema-in i n  e f f e c t  

u n t i l  the conclusion o f  t h a t  process, w i t h  the 

understanding t h a t  refunds would be due back t o  

the t i m e  t h e  t a r i f f  o r i g i n a l l y  went i n t o  e f f e c t  

i n  1999. 

MS. KEATING: would you actually be f i n d i n g  

t h e  t a r i f f  i n  v i o l a t i o n ,  and i f  so -- 

COMMISSIONER CLARK: Yes. 

MS. KEATING: -- w h a t  about refunds a f t e r  

t h a t  30-day period? 

COMMISSIONER CLARK: They would have -- t h e  

refunds -- we would f i n d  i t  i n  v i o l a t i o n .  I f  

ACCURATE STENOTYPE REPORTERS, INC.  
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they choose t o  go t o  hearing, we would a l low i t  

- to stay i n  e f f e c t ,  and a t  the  conclusion o f  the  

hearing, the refunds would be due f rom the t i m e  

they f i r s t  f i l e d  t h e  t a r i f f  and changed the 

rates.  okay? And they would have -- i n  the 

meantime, they have t he  option o f  f i l i n g  a new 

t a r i f f  and have t h a t  go i n t o  e f f e c t ,  a t  which 

t ime the r a t e s  would change to t h e i r  new t a r i f f ,  

because they'  r e  presumptively Val i d .  

COMMISSIONER JABER: bet's be c l e a r  on the 

nature o f  the refunds. we' re  a l l  t a l k i n g  about 

the  i n t e r e s t  charge, quote, unquote. we are not 

t a l k i n g  about the change i n  the f l a t  f e e  being 

refunded 

COMMISSIONER CLARK: We11 , I t h ink  i t  would 

depend on -- 
CHAIRMAN OEASON: I t h i n k  the refunds have 

t o  be based upon revenues and percentage 

increases i n  revenues. They are allowed a 6% 

increase, so we would have to ca lcu la te  -- 

assuming we ignore  t h e  20% -- and they may can 

j u s t i f y  some 20% increases.  I ' m  not  sure. But 

i t  would be a c a l c u l a t i o n  o f  t h e  revenues 

generated w i t h  t h i s  new s t ruc tu re  versus the  o l d  

s t ructure,  and compare those two revenues, and 
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t o  the ex tent  that the  new s t r u c t u r e  generates 

- more revenue than a 6% increase o f  the  o l d  

s t r u c t u r e ,  t h a t  amount o f  d o l l a r s  has t o  be 

refunded. And how you c a l c u l a t e  t h a t  on a per 

customer basis  I ' m  not sure, but t h a t  would be 

the  mechani sm o f  the cal cul a t i  on. 

COMMISSIONER CLARK: I t h i n k  the  Staff 

could come back t o  us w i t h  a recommendation on 

the amount o f  the refund. 

MS. SIMMONS: Right.  It could ge t  a l i t t l e  

b i t  awkward because o f  d i f f e r e n t  customers -- 
COMMISSIONER CLARK: Sure. 

MS. SIMMONS: -- being b i l l e d  d i f f e r e n t l y .  

COMMISSIONER CLARK: Sure. You would have 

to come back to us a f t e r  you've had a chance t o  

look a t  it. 

MS. SIMMONS: I mean, I guess conceptually 

or t h e o r e t i c a l l y ,  i t  would seem as  though you -- 
COMMISSIONER CLARK: S a l l y ,  do we.have t o  

f i g u r e  t h i s  out  now? 

MS. SIMMONS: We don' t  have to. 

COMMISSION€R CLARK: Okay.  I would move 

s t a f f .  

CHAIRMAN DEASON: A11  r i g h t .  L e t  me see i f  

I ' m  c l e a r .  you ' re  j u s t  moving staff's 

ACCURATE STENOTYPE REPORTERS, I N C .  
_- A - _  



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

1s 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

45 

recommendation w i  thou t  a PAA o r  anyth i  ng e l  se . 
* COMMISSIONER CLARK: No. I guess I should 

be c learer .  I would move t h a t  we f i n d  t h e  

t a r i f f  i n v a l i d ,  a l l ow  i t  t o  remain i n  e f f e c t  f o r  

30 days, at which t ime se l l sou th  can e i t h e r  f i l e  

a new t a r i f f  t h a t  i s  cons is tent  w i t h  what we've 

done today, o r  they can ask f o r  a hearing, i n  

which case t h e  t a r i f f  remains i n  e f f e c t ,  but  

then a t  the  conclusion o f  t h a t  proceeding, 

appropr iate refunds would be due. 

CHAIRMAN DEASON: Only one quest ion,  and 

1'11 d i  r e c t  t h i s  toward you. IS 30 days 

s u f f i c i e n t  f o r  Bel lSouth  t o  s t ruc tu re  a new 

t a r i f f  o r  else -- i t  would obviously be 

s u f f i c i e n t  f o r  you to request a hearing, I would 

t h i  nk . 
MR. CRISER: Th i r t y  days i s  s u f f i c i e n t .  

CHAIRMAN DEASON: Very W e l l  . 
MS. SIMMONS: Commissioners, I need t o  make 

one c l a r i f i c a t i o n ,  and t h a t  i s  t h a t  t h i s  f i l i n g  

was made i n  both the  general services t a r i f f  as 

wel l  as the p r i v a t e  l i n e  t a r i f f s .  

COMMISSIONER CLARK: We11 , we are  f i  ndi ng 

both t a r i f f s  i n v a l i d .  

MS. KEATING: And l e t  me also c l a r i f y .  YOU 
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would be doing t h i s  as PAA? 

I COMMISSIONER CLARK: Y e s .  Don ' t  we have to 

do i t  as PAA? 

MS. KEATING: I believe so,  because -- 
COMMISSIONER CLARK: Okay. 

CHAIRMAN DEASON: There i s  a motion. IS 

there  a second? 

COMMISSIONER JABER: second. 

COMMISSIONER JACOBS: Second. 

CHAIRMAN DEASON: Moved and seconded, A11 
II i n  favor say "aye. 

COMMISSIONER JACOBS: Aye. 

COMMISSIONER JABER: Aye. 

COMMISSIONER CLARK: Aye. 

CHAIRMAN DEASON: Aye. Show the  motion 

carr i  es unani mousl y . Thank you. 

(Concl u s i  on o f  cons idera t ion  o f  I t e m  10. 
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I f  a t imely  p ro tes t  Is not  f i l e d ,  the docket mhould 
-erain open pending campietlon by BellSouth o f  the 
-efund w i t h i n  90 day8 o f  isruance of the Conru-ting 
I rdor.  Upon notification tha t  the refund ha8 been 
:omplsted, th is  docket should be closed 
ndmin i r t ra t ive ly .  If a t i w l y  protemt I8 f i l e d ,  t h m  
t a r i f f  rhoufd reaain i n  a f f e c t  pending the outcome of 
Further proceedingo, w i th  any revenuer co l lected held 
bubject t o  refund. 
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CHAIRMAN DEASON: Item 10. 
MS. SIMMONS: Commissioners, Item 10 

addresses whether BellSouth's tariff filing to 
restructure its late payment charge is a 
permissible increase for a price regulated local 
exchange company. I f  only the flat fee portion 
of the tariff is considered, then the filing 
would be a permissible increase. I f  both the 
flat fee and the percentage charge are 
considered non-basic service rates, the filing 
would not be a permissible increase. 

I would like to give an overview of this 
issue before the parties make their remarks. I 
think it may help in w n g  to understand the 
aux of the dispute. 

first, I would like to say that Staff and 
BellSouth appear to agree on the nature of the 
costs covered by the 1987 late payment filing 
and also the 1999 late payment filing. The '99 
filing did incorporate additional cost that was 
not reflected in the '87 filing. These were 
administrative - administrative type costs were 
reflected in the '87 filing, whereas in the '99 
filing it went beyond administrative type asts 
to indude the time value of money, or the 
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4 
opportunity cost of these late payers. So I 
don't think there's any dispute between Staff 
and 8ellSouth as to the type of costs covered by 
the '87 and the '99 filings. 
I think the uux of the dispute seems to be 

whether the nature of the additional cost that 
was reflected in the '99 filing is a relennt 
consideration in determining the legality of the 
'99 filing. Staff believes the nature of the 
additional cost really isn't relevant. I 
believe BellSouth thinks the nature of the cost 
is extremely relevant, and I believe it is the 
basis for their contention that the filing is a 
permissible increase. 

tet me just go on just a little bit more. 
In  Staff's mind, the critical point is how 

the statute defines senrice. Under the statute, 
servjce is defined as something that should be 
anstrued in its broadest and most indusive 
sense. So from Staffs perspectrve, we believe 
the original late payment fee was in fact a 
non-basic service rate. In  our mind, with the 
'99 filing, what BellSouth has done is, they 
have restructured and expanded the charges 
applicable to late pa*ent. Staff doesn't - - _  
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S 
believe that the nature of the msts covered by 
the flat fee as compared to the nature of the 
costs covered by the percentage fee really can 
be used as a basis for exduding the percentage 
charge from non-@sic service rate monitoring. 
And our andusion really hinges on the 
statutory definition of s e M q  which we 
believe makes it vety difficult to exdude the 
percentage charge from consideration. 

But I did want to let you know, I don't 
really think there is a dispute over the nature 
of the axits covered by the '87 filing versus 
the '99 filing. 

I know there are patties here to speak. 
CHAIRMAN DEASON: Mr. Criser? 
MR. CRISER: Commissioners, I'm Marshall 

Criser appearing for BellSouth. 
Commissioners, on July 6th, I filed a 

letter in this d d e t  which I believe in more 
detail outfines BellSouth's position on this 
matter, as well as our response to the staff 
recommendation. What I would like to do this 
morning is briefly summarize our position, and 
then welre available to answer any questions 
that you have. 
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First off, I would like to talk about what 
it is we did, and I think that is realty the 
crux of this matter. First of all, BellSouth 
restructured its existing late payment charge to 
a flat rate fee. We amvetted the previous 
interest charge - or excuse me, the perentage 
charge to a flat rate of $1.50 for residence 
customers and $9 for business customers. We 
also created a $6 exemption which was created in 
order to address Lifeline subscribers with basic 
services, essentially to give them a break and 
not charge late payment fees to tifeline 
subscribers if they would otherwise have 
incurred a late payment charge. 

We structured and implemented the late 
payment charge in compliance with the 
Commission's price regulation statute. That 
late payment charge restructure is in compliance 

Wnd ly ,  we created a new charge, which is 
created to address the loss of the use of money. 
That charge, which also incorporates the 
exemption for Lifeline customers, spedfically 
addresses loss of use of money. And the only 
relevam to us of looking at the Gost studies 
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7 
from the original filing were to demonstrate 
that in the cost studies, the tariff filing, all 
of the supporting documentation, and this 
Commission's order around our original late 
payment charge, there was never any inclusion, 
mention, or discussion of the use of money, Our 
point in the cost study was to show that the 
late payment charge does not address interest 
charges. 

At the Same time - 
CHAIRMAN DEASON: Mr. Criser, let me ask 

you a question on that, Weren't you given a 
working capital allowance in your rate case 
which compensated you for the use of money, in 
the sense that you would have to have money to 
operate, and to the extent you have 
collectables, and maybe even ailectables that 
are in arrears, you were compensated for that 
through those rates? 

MR. CRISER: Commissioner, I guess I'm 
looking under the regime of price regulation, 
whih is the regime under which we filed the 
interest charge tariff and the late payment 
charge restnrchrring. Under that regulation, 
there are statutes which govern price and not 
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axit Again, our badup of going bad to the 
cost study was to ensure that we weren't trjlng 
to go back under the late payment charge and 
capture something that was already there. So we 
looked at that cost study to demonstrate that it 
was not in fact a part of the late payment 

I guess what I've looked at in this case is 
-- for late payment charges, we've tried to look 
at what is the definition of a late payment 
charge. And in doing that, we looked at 
BellSouth's tariff, we looked at the materials 
that we submitted to this Commission, we looked 
at this Commission's discussion at agenda, and 
this Commission's order on that tariff, and 
nowhere in there is a reference to the loss of 
use of money or interest charges. We therefore 
hold that the interest charge we have now 
implemented is something distinct and separate 
from that late payment charge. 

In addition to that, the interest charge 
that we implemented mmplies with the legal 
definition and regulations for an interest 
charge. And therefge, I would respectfully 
submit it is in compliance with Florida __ law in 

RTERS, INC. - 850/87&2221 
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9 
the antext of what is an interest charge. 

I also would suggest we have held that 
since this is a fee, it is not is a service and 
thereforz not subject to the price regulation 
baskets. But in either case, whether it's a fee 
and not subject t i  the baskets or treated as a 
new service, our interest darge complies with 
the price regulation statutes. 

Finally, I would also -- I think ifs worth 
commenting that I believe that these charges are 
a part of a responsible business approach to 
late payment of bills. Most importantly, they 
are the most avoidable charges on a customer's 
bill. A customer does not pay these charges if 
they pay their bill on time. In fact, the 
customer response to these charges is that since 
last August when the tariffs were implemented, 
8% of residence accounts which were previousty 
paying late and 1%!0 of business accounts that 
were previously paying late are now paying on 
time. 

So this charge is not just about revenue. 
It's about W n g  to drive positrve customer 
behavior in terms of the payment of their bills. 

I n  addition to that, BellSouth works with 
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10 
customers to create desired payment dates, to 
establish installment billing, and other 
mechanisms which will faalitate their payment 
of their bills, And I would note that when we 
create an installment billing plan for a 
customer, we do not charge the late payment 
charge or interest charge on a recurring base. 
It's calculated on the balance at the time the 
installments are created, and it holds at that 
level. So this is not a matter of continually 
going hack to the customer. 

And as I've noted previously, we attempted 
to create in these new charges an exemption for 
Lifeline subscribers, because we believe that if 
we're going to look at an area that we can 
target to create a break, essentialty, that 
that's the most appropriate way to approach 
that. 

I also think it's worth noting that in the 
pat year since this tariff and these charges 
went into effect, we have had virtually no 
customer complaints. Again, our main customer 
reaction has been the case where we have some 
customers who are now paying their bills on time 
when they previously didn't. 
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11 
Commissioners, BellSouth believes that 

there is a legal distinction between late 
payment charges and interest charges. The two 
cannot and should not be treated as the same. 
We have developed, we have implemented, and we 
are applying these charges in compliance with 
the appropriate florida Statutes and in a manner 
which we believe reflects responsible business 
practice. 

We would therefore respectfully request 
that you deny Staff's recommendation. Again, 
I'm available for questions. 

COMMISSIONER 3ABER: Mr, Criser, just two 
questions. You said early 00 that BeltSouth 
created a new charge. I'm assuming you're 
referring to the 1.5% on the unpaid balance 
greater than $6. 

MR. CFUSER: The interest charge, yes, 
ma'am. 

COMMISSIONER JABER: All right. But you 
already had that percentage on unpaid balances 
greater than a dollar, so help me understand how 
increasing the amount upon which you tack on the 
interest is a creation of a new charge. 

MR. CRISER: Again, the original tariff was 
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a late payment dlarge tariff. That tariff at 
its inception was for 1 4 2 %  on the customer's 
balance over a dollar on their bill, We 
restructured the late payment charge to convert 
it to a flat rate darge and created the 

Essentially, we restructured the late payment 
charge and did that in compliance with the 
appropriate guidelines from the price regulation 

In addition to that -- and that may be what 
has created some of the confusion, but honestJy, 
an interest charge is a percent charge. We then 
created a new charge, which is the interest 
charge, and we did that in compliance with the 
appropriate florida Statutes with reference to 

COMMISSIONER JABER: You would agree with 

MR. CRISER: I would agree with you that 
both charges are triggered by a late payment. I 
would also observe that there are other charges, 
as an example, the returned check charge, that 
are triggered by themanner in which .- a . customer 

me that both charges are triggered by a late 

RTERS, INC. - 8501878-2221 
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13 
pays their bill, and the retumed chd charge 
is also shown as a separate -- which is also a 
fee. It's a fee controlled by other statutes as 
well, and is also in the basket as a separate 
item. 

point. So in your tariff -- you have let us 
know what your returned chedc fee is. Is that 
approved in your tariff? 

MR. CRISER: That's in our tariffs, and 
it's in the basket. 

COMMISSIONER JABER: It is in the basket? 
MR. CFUSER: Yes. And if this Commission's 

preference is for the interest charge to be in 
the basket, I think there are some issues around 
what that may do to the basket, and we would be 
happy to discuss those. But if it is in the 
basket, then it's in the basket as a new and 
separate service, and wete introduced it in 
compliance with the price regulation, 

we're trying to follow your costs. That was 
what the purpose of the original tariff was, 
that you were recovering the additional costs 
that you would have to caw these past due 

COMMISSION~R JABER: mat's an interesting 

COMMISSIONER JACOBS: You would agree that 
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14 
accounts. 

MR. CRISER: The taM at the time it was 
introduced, the late payment charge tariff, was 
set at a time when cost of service was a driving 
factor in the determination of rates. And we 
believe in addition to that, the cost studies 
that were filed are relevant, because they 
helped to distinguish what was induded. 
Whether it's axts or not, it's also - to me, 
it's a definitional issue, did this cover 
certain things. And I believe we actually agree 
that it did not, 

perspective. But by the same token, under the 
price regulation statutes, cost is provided a5 
supporting evidence to ensure that we cover 
costs, but it's not the driver for determining 
whether or not a charge is going to be charged. 

COMMISSIONER JACOBS: What would that be? 
What would you argue that that should be? 

MR. CRISER: Well, in the case of interest 
charges, there are actually separate statutes 
which govem, you know, what the level of 
interest charges can be. And we have done this 
- in additkm to the regulations which 

I believe cost is relevant from that 
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15 
typically would appty to the regulated side of 
the business, we have also done this in 
compliance with the statutes that address things 
like interest charges. There are other Florida 
Statutes that are relevant to that, 

as you refer to it, for amounts in arrears 
beyond $6, that's at  1.5% per month; is that 
correct? 

CHAIRMAN DEASON: Mr, cn'ser, the 1.5% fee, 

MR, CRISER: Yes, sir. 
CHAIRMAN DEASON: which equates to l8%0 per 

MR. CRISER: That's correct. 
CtlAIRMAN DEASON: Which is in excess of 

your ast of capital? 
MR. CRISER: I would not hold that that 

equals our cost of capital, no. We set it at  
the statutory rate, not on a ast-based rate. 

just a axt recovery. It is a charge that would 
-- and I think you have indicated that it 
already has. It would impact the actions of 
customers, hopefully in a positive manner by 
having them pay their bills on time. 

year? 

CHAIRMAN DEASON: So then it's more than 

MR. CRISER: Yes, sir. 

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
IS 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 

16 
CHA?RMAN DEASON: So it's more than just 

MR. CRISER: Yes. If I haven't been dear 
recovv. 

about that, I think that's part of what I have 
tried to walk myself through, is our focus - 
where we focused on the cost study in the 
original tariff was to demonsbate that this was 
not a part of that original tariff. We also 
looked at other - I guess I think of it as what 
is the definition of a late payment charge, and 
what is the bady of evidence that shows what 
defined that, The loss of use of money or 
interest charges are not induded anywhere in 
that discussion. 

So what we are looking at  now is an 
interest charge, which, frankly, is a desire to 
- if there's a cost issue, we frankly would 
prefer for customers to pay on time and not 
incur those costs and not earn that charge. And 
we have been pleased to see that we in fact have 
a positive bend in customers who are now paying 
their bills on time. The residence percentage 
equates to some 150,000 residence accounts, a 
reduction of 150,000 residence accounts in terms 
of paying their billsin time, or ~ paying _ _  their 

RTERS, INC. - 8501878-2221 
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bills late. I said that backwards. I'm sony. 

recommendation, Mr, Criser, and you had to do a 
refund, have you done preliminary calculations 
to indicate how much the amount would be? 

MR. CRISER: Again, I believe that the late 
payment charge restructure that we implemented 
is in compliance with the statute, that portion 
of it. And then what we -- what I would reduce 
the debate over is whether the interest charge 
is in fact a new seMce, a fee, or the same. I 
believe that amount is somewhere in the 
neighborhood of $25 million, but I don't have a 
specific calculation on that, And again, right 
-- I mean, we auld go back We ertainly can 
calculate that. And in terms what the long-term 
impact is, it's undear, because we're actually 
seeing that we have fewer customers now paying 

CHAIRMAN BEASON: Thank you. Mr. EM? 
MR. BECK: Thank you, Chairman Deason. My 

COMMISSIONER JABER: I f  we accepted Staffs 

name is Charlie Beck, with the office of Public 
Counsel. We fully support the Stars  analysis 

BellSouth has had a late payment fee since 
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18 
1987, and for 12 years that late payment fee was 
a charge of 1-1/2% per month on the balance of 
late payments in excess of a dollar. When we 
went to price regulation in 1996, the late 
payment fee was placed in a category consistent 
with the price cap regulation scheme that places 
limits on the increases that can be placed on 
categories of non-basic services. 

This charge of H/2% per month was a late 
payment fee until 1999, when Bell came in and 
restructured their late payment fee. I think 
you might find it interesting that the tariff 
itself, they filed this both with the late 
payment fee restructured as a flat amount and 
what they now call an interest fee as all part 
of the same sentence in the same tariff, I 
mean, there are not two separate tam, one 
calling for an interest fee and one for late 
payment. It's the same sentence in their 
tariff. 

h u s e  Bell changes the name of the 1-1/2% 
per month fee, whi& had been a late payment fee 
for 12 years, doesnY make it different. I 
mean, you can't just change the name of 
something and say now it's an interest fee, it's 
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19 
no longer a late payment fee, to let them out of 
the restmints that are placed by the statutes 
on non-basic service categories, The tariff 
filing itself Bell made for both of these items 
is desaibed as a revision of the late payment 
charge for Florida subscribers. 

I think the StafPs analysis is right on 
point, and we urge you to adopt it. 

COMMISSIONER JABER: Mr. Beck, do you agree 
that the flat fee change is appropriate under 
the statute? 

MR. BECK: I think they can do that. The 
restraint is that the non-basic senrice category 
for miscellaneous services can't go up by more 
than 6%. 

COMMISSIONER JABEW: 8ut you agree that 
they haven't gone up by more than 6%, so that 
portion of SellSoufh's change is acceptable to 
you? 

MR. BECK: If you looked at that in 
isolation, yes. It's the combination of the two 
charges that makes it violate the pri& cap 
restraints. 

I 

CHAIRMAN DEASON: Further questions? 
COMMISSIONER JACOBS: Staff -- I have a 

20 
question of Staff. You argue that regardless of 
how desaibed by company, that there are two 
issues here. One is to what extent this should 
be just one basket, and so you would refute the 
company's argument with that. But let's go for 
a moment with the argument they mise that this 
is a separate item. 

Under their argument, it would appear that 
the interest charge would no longer be subject 
to the cap, the increase limits; is that 
correct? 

MS. SIMMONS: Under BellSouth's point of 
view, the percentage charge, or the interest 
charge, as they label it, is either a fee and 
would never be subject to non-basic service rate 
monitoring, or it's a new service that would be 
amsidered on a going-fonuard basis for rate 
monitoring purposes. 

to the 6% cap? 

company wanted to increase the rate. Say the 
percentage charge, if they wanted to increase it 
or in some way modify it, then they would be 
subject to the non-basic service nte caps or 

COMMISSIONER JACOBS: Would it be subject 

MS. SIMMONS: It would down the road if the 
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21 
rate limitations, however you want to call it. 

COMMISSIONER IACOBS: Okay. 
MR. CRISER Commissioner Jacobs, the 

observation I would make is there are separate 
Florida Statutes Mi& regulate the level of 
interest charges, and so those charges in 
themselves have a cap on them. Whether they're 
in the basket or not, there is a cap. 

COMMISSIONER JACOBS: Do you know what 
those caps are for this kind of a charge? 

MR. CRISER: It's 18010 per year is my 
understanding, which would be I-ll2Y0 per month, 
which is the k v d  of the charge we have now. 

i h e  point I would make in addition to that, 
I think the suggestion was that if we had 
somehow put these things - and I've heard tbis 
before. If we had somehow put these things into 
two different filings, it wouldn't be an issue. 

Frankfy, if that's an m r ,  that's an 
error because we tried to make it dear to a 
customer reading the tariff exactly what the 
applicable fees would be for late payment of a 
bill, and induding the language together I 
think is a - you know, it's an attempt to be as 
upfront and t h m g h  in the explanation. And 
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22 
I'm somewhat m m e d  that - the suggestion 
that by simpty separating them somehow we auld 
turn this into a different matter I think falls 
short. 

COMMISSIONER JABER: Is that correct, 
Staff? Could they have filed separately and 
this would have been an appropriate - 

MS. SIMMONS: No. We still would have had 
the same "e, because we just have 
difficulty bying to separate the flat fee f" 
the percentage charge, because both of them 
apply in a late payment sense. And based on how 
the statute defines service, and since senrice 
should be construed in its broadest and most 
encompassing sense, Staff finds it very 
difficult to separate these two items. 

Mr. Criser's comments regarding retumed check, 
that this isn't any different than having a 
retumed check fee in a tariff? 

MS. SIMMONS: Well, the retumd check fee, 
you know, is in the tariff. It has been 
mentioned that it's subject to the non-basic 
service rate monitoring. I" not sure that I 
would really view this any differently. Perhaps 

COMMISSIONER IABER: Could you address also 

ACCURATE STENOTYPE RE 

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
!I 
!2 
!3 
!4 
!5 

- 

23 
Ms. Keating -- she may have other obsemtions. 
But, you know, in both cases, there is a action 
taken by the customer, or non-action, some event 
that triggers charges. And here we're talking 
about late payment tn'ggering a charge, and 
we've now gone from one charge being applicable 
to two charges being applicable. As I say, we 
just can't find a way to separate these two in 
our minds. 

COMMISSIONER JABER: Let me ask a legal 
question. BellSouth has filed a tariff. Under 
telecommunications law as it exists today, those 
tariffs are presumptivety valid. 

MS. KEATING: Correct. 
COMMISSIONER JABER: I f  all parlies agree 

that the flat fee change is acceptable under the 
statute, do we have the authority to modify this 
tariff to split the baby, so to speak? 

MS. KEATING: I believe that you auld. 
You would probably have to do so as a proposed 
agency action. But there is precedent in the 
past where youte taken similar action. I n  a 
prior case involving rate regmuping, the 
Commission found that the tariff was not in 
compliane and required BellSouth to go back and 
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reset the rates for the areas that had been 
regmuped. But as long as you do so as proposed 
agency action, I believe that you can. 

COMMISSIONER CLARK: Do you mean we 
rejected the tariff filing, we found it invalid 
and directed them to refile? 

MS. KEATING: That's cormt. And that was 
held up on appeal. 

COMMISSIONER JABER: And they would have to 
give the refunds for - what would the refund 
amount be in that scenario? 

MS. KEATING: Well, if you believe that 
it's appropriate to keep the late payment charge 
but not the interest charge, then only the 
interest would need to be refunded. 

MS. SIMMONS: And at the time of filing, 
BellSouth esb'mated that the interest charge 
would bring in roughly between 23 and 24 million 
annually. That's shown on page 6 of the staff 
recommendation. 

MR, CFUSER: Commissioners, at the risk of 
22 making one point too many, a concem I still 
23 have is that there seems to be a logic that says 
24 that this is simply a matter of semantics. I I 
25 think it's important to understand-thatthere is i 
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25 
a dear distinction between interest charges, 
and there are statutes, usury statutes that 
regulate that And one of the ancems we have 
tried to distinguish is that if you suddenly say 
late payment charges and interest charges are 
synonymous, you have a whole area that you need 
to look at in terms of whether or not late 
payment darges are being pulled under the usury 
charges. 

I think I would also observe in terms of 
distinguishing between these charges, this 
Commission itself has a late payment ptocess for 
regulatory assessment fees which assesses a late 
payment penalty of 5% per month up to a total of 
25% of the balance due, a 12% at of money or 
interest charge, and a charge for recovering the 
Cost of collections. So the distinguishing 
between the types of charges is not something 
new, and it is dangerous to oversimplify this 
process and draw these things all into one pot. 

COMMISSIONER JABEit Mr. Criser, but the 
Commission orders refunds wiih interest, for 
example, and those interest payments are 
govemed by our statutes and the usury laws; 
right? The trouble I'm having understanding 
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26 
your point is the interest charge, as you all 
it, is triggered by a late paymenl. That's the 
trouble I'm having understanding your - 

MR. CRISER: I suppose - I heard the 
reference earlier a b u t  taking things at their 
most broad and indusive level. And not to be 
flip about it, but at some point, people who 
have telephone services imr charges, but they 
are not all the same thing. There are different 
types of charges. 

Historically, we never induded an interest 
charge or a loss of use of money type charge in 
our late payment fee. This is a new and 
distinct fee. It may - for purposes of going 
forward, at  this Commission's discretion, may be 
induded in the basket or not induded in the 
basket, but it is something new and distinct. 
That's the point we're tryrng to make. And we 
believe the Florida Statutes, both the statutes 
that apply to price regulation, as welt as some 
of the broader statutes that apply to things 
like interest charges, that all of those things 
align, that we are allowed and we are permitted 
to do what we are doing. 

CHAIRMAN D W N :  I have a question for 
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Staff. The statute makes a distinction between 
6% allowable increases for non-basic sewices 
and then a 20% for those areas in which there is 
competition. Have we made any determination as 
to areas in which there is armpetition where the 
company would be permissible to impose a 20% 
increase in non-basic seMm? 

MS. SIMMONS: We have not had a ampany 
that has requested to use the 20% flexibility; 
thus, there has not been a need to make a 
determination. In this particular case, even if 
the Commission felt that the 20% flexibility 
would be appropriate, the amount of money 
generated from this filing is still in excess of 
that limit. 

CHAIRMAN DEASON: I realize it is in 
excess. But if there were 20% increases 
allowed, at least in some areas it would reduce 
the amount of refund, would it not? 

MS, SIMMONS: Yes, it would. 
CHAIRMAN DEASON: Mr. Giser, have you 

given any thought to whether there are areas in 
which you would be permitted to impose a 20% 
increase? 

MR. CRISER: Yes, we've looked at that. 
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Again, I would say -- and I don't mean to stick 
myself out on a rock, I guess is what I'm trylng 
to say. I think, clearly, when we've looked at 
this particular issue, you know, I guess there's 
an issue and argument that says it's common 
industry practice. We have companies out there 
who have charges far in ex- of the level that 
8ellSouth charges. It's an area that I think 
frankly comes badc to - I'm worried about 
splimng the baby, because I realty believe 
there is a danger in wing to "bine these 
things into one thing. It is - 
you dte to in your letter, are they price 
regulated telephone companies? 

cite in our letter, no, I don't believe so. 
They are companies that have t a f i  on file 
with this Commission. That information was from 
tariffs on file with this Commission. 

CHAIRMAN DEASON: Commissioners, further 
questions? 

COMMISSIONER JACOBS: The essence of the 
recommendation today goes to whether or not 
there's a violation. Is that the wly avenue by 

COMMISSIONER JABER: Those companies that 

MR. CRISER: Some of them are. The ones we 
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9 a motion? 

10 
11 I began on this one from the premise that the 
12 company says that's the basis of their charge. 
13 Once you step away from the idea that you're 
14 looking at &-based and you're looking at rate 
15 of retum, you're looking at what we were 
16 antiapating would be a competitive 
17 marketplace. And in a competitive marketplace, 
18 the company surely has the right to go out and 
19 . offer services and products for which it should 
20 seek the market-based price, and the company 
21 seems to be offering this as something in that 
22 order, 
23 I differ. I do not see this as a company 
24 offering a service. I see this as an issue 
25 where the company is attempting to manage its 

which we can address the legitimacy of this 
tariff? In other words, do we have to say it's 
violating? Can we just reject the tarif?? 

MS. KEATING: I n  order to reject the 
tariff, I believe youneed to find that it is in 
violation, because they are filed and become 

CHAIRMAN DEASON: Commissioners, do we have 

COMMISSIONER JACOBS: Well, I'll wade in. 
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30 
business, And again, it ought to have the 
flexibility and opportunity to do that  

The troubling aspect for me is, I see an 
effort here to look at  an aspect of its business 
from a different way, and that is, to what 
extent it can seme as a revenue-produang 
vehide. I n  this regard, and in particular, 
this dramstance troubles me. When I start 
thinking about the consumers who are going to 
incur this charge, the first thing I think about 
is that they're already having problems paying 
the bill. 

would say, well, this would be an incentive to 
make them focus and give priority to this bill 
and make sure they pay this on time. There's 
some value in that. I don't disagree with 
that 

My experience is that most people are 
robbing Peter to pay Paul. And to the extent 
that this would be an incentive to the consumer, 
I think it would be fairly limited. Most. people 
value their telephone. They will do most 
anything they can to keep their telephone 
service on. 

So there's a divergence here. The company 
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31 
And the ultimate avenue that the ampany 

has to ensure that is that they disconnect them. 
When a customer refuses to pay their bill, the 
companies have the opportunity to disconnect 
them. They minimize the extent of past due 
balances by that ultimate act, and it's done 
fairly frequently. So if I were looking to 
manage this area of the business, I would think 
that you have a cap there. 

NOW, I've Seen that there is this issue of 
consumers who repetitivety -- who continue to 
have late balances. That's probably an issue 
here, and I would think that that's something 
that the company might want to look at and might 
want to manage through this provision. 
Unfortunately, I see this provision as being 
quite Onerous in terms of managing that number 
of customers who are continually late month 
after month. I may be wrong. I have to say the 
evidence is not really clear to me here as to 
whether or not it's appropriate to manage that 
body of C U S ~ O ~ ~ K  though this provision. 

Absent that, I see a provision that will 
generate a substantial, according to projections 
from Staff, a substantial amount of revenue from 
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the body of consumers that I would say would be 
highly taxed, if not poorly equipped to 

NOW, it would trouble me even more if this 
were really a competitive offering, because in 
that instance, you have an industry where 
companies are seeking market share and seeking 
to attiact customers, and who would impose an 
18% charge 011 this customer that they value. 
That would trouble me. But we understand that 
we're transitioning to competition, and so we're 
here as a surrogate to make sure that - in that 
transition, we're t y n g  to make sure that all 
players in the marketplace, and the consumen 
particularly, are treated with faimess and with 

That's how 1 approach this question. I 
have no doubt that the company has the 
opportunity, and should have the opportunity to 
manage their business, and if they want to 
restructure this charge, that's up to them. But 
we're here as a surrogate, and we're here to see 
that to the extgnt that we're transitioning to 
competition, consumrs see as much of the 
benefits of competition as possible. I don't 

RTERS, INC. - 850/878-2221 



- SHEET 9 
1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 

33 
see that in this offering. I see mnsumers 
being fairly burdened by this offering. 

COMMISSIONER CLARK: I have a question, 
Mr, Criser. The previous late payment charge of 
1.5% on the unpaid balance greater than a 
dollar, was that part of the miscellaneous 
nm-basic senrice basket? Was that previously 
part of it? 

MR. CRISER: Yes, it was. 
COMMISSIONER CLARK: So it was a graduated 

rate. But now you're saying the fixed rate 
should be only considered part of that basket, 
and the interest rate should not. Is that what 
you're saying? 

MR. CRISER: Our logic - I hate to get 
into this argument. I think our logic - one 
part of my answer would be that that should be 
irrelevant, because we believe this is either a 
fee and not part of the basket, or this is a new 
item, and it is in the basket 

COMMISSIONER CUM: It's certainly not a 
new service. I don't think the customers would 
see it as a service. 

MR, CRISER: And frankly, our argument for 
not putting it -- part of our logic for not 
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putting it in the basket is that if you put 
things in the basket, if there's a concem - 
what we've tried to be is responsible about 
this. If you put things in the basket that are 
capped otherwise, then you leverage the basket 
to be able to increase other services by a 
greater amount than you would have been able to 
do if you hadn't done that, if that makes 
sense. We're building the foundation in the * 

basket with things that have statutory controls 
on them, and so we believe you potentially 
create a negative public policy by throwing 
things into baskets just to do so. 

to say that previously you had considered the 
late payment charge or the percentage was part 
of the miscellaneous non-basic service basket. 

COMMISSIONER CLARK: Well, it would be fair 

MR.CRISER Yes. Yes. 
COMMISSIONER CLARK: But now you're arguing 

that it should only be the flat rate and not the 
interest &age. 

had -- I think I would say it differently. At 
the time the price regulation baskets were 
created, the existing late payment charge was 

MR. CRISER: Well, I mean, this Commission 
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3s 
put in a basket, On looking at that, I believe 
there is an issue, you know, whether it's in 
part of M beyond this particular discussion, 
which is, should fees like the retumed check 
harge, like interest fees, be in the basket or 
not, and what's the appropriate way for those to 
be administered. 

We frankly have tried to look at this not 
just from a company trying to make money 
perspectrve, but from what is the best public 
policy approach. And one of the observations we 
have is that by just throwing things into 
baskets, particularly ones that are capped 
otherwise, you create maybe some unintended - 
or increases that wouldn't have been there 
otherwise as you apply the basket. I hope I 
haven't confused that totally. 

can refoars for just a moment. I appreciate all 
the debate and dialogue that we've had here, but 
to me it's not an issue as to whether it's 
burdensome on the customers, or whether it is a 
good management policy, or whether this 
restructure makes management sense and it 
incenWzes customers to pay their bills on 

CHAIRMAN DEASON: Commissioners, maybe we 
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time. All of that, while that's important if we 
were in that mode, we're not in that mode. 

We're strictly looking as to whether under 
the statute and the interpretation of the 
statute, whether this is a permissible charge, 
and we're not here to debate themerits of this, 
other than can it be implemented amistent with 
the statute. That's the critical issue. We've 
got to address that issue. 

And I believe that this charge is not 
consistent with the statute, that our Stars 
interpretation is correct. The only leeway I 
see in it, that is, there may be areas in the 
state where there is sufficient competition that 
a 20% increase in these charges may be 
permissible. But as Staff has pointed out, the 
increase in terms of revenue for this basket is 
somewhere in excess of 50%. But that3 my 

that's what wete got to grasp and dedde one 
way or the othei, is it legal or is it not under 
our interpretation of the statute. 

COMMISSIONRJABER: May I try to give a 
motion, Mr. Chairman, and see how far we get? 

I think that's the critical issue, and 
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37 
I n  response to Staffs response to my 

question, I think it is dear that the flat fee 
change is not violative of the statute, and I 
think that there's agreement from the parties 
that that's arrect: 

with respect to the percentage changes, I 
completely agree with what you're saying, 
Mr. Chainnan, and #at was the nature of the 
questions I asked. I can't understand why now 
there is a difference in philosophy. To me, the 
percentage change, whether it was called 
interest or not, existed from the beginning of 
the baskets. I don't understand how changing 
the amount upon which the percentage is applied 
is now a new service charge. 

Saying that, if we modify this tariff and 
it has to be PAA and 8ellSouth has to file a new 
tariff, perhaps in that new tariff they can let 
us know what areas might be at 20% competition. 
I don't know, 

8ut my motion is to modify the tariff, or 
to reject the tariff and allow them to file a 
modified tariff that indicates only the change 
in the flat fee, and to give the appropriate 
refunds for the sualled interest charges. 
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38 
COMMISSIONER CUM: The only question I 

have about that is, I think we should simply 
reject it and let them come back with one that 
complies with the law, and then it's up to them 
to decide if they can meet a 20% - if they can 
meet the requirements for doing that 

MS. SIMMONS: Commissioner Clark, then 
would your suggesth be that basically the 
tariff be cancelled and that the company would 
revert back to the prior version of the tarif?? 

that w give them some opportun'w to file a 
modified tanff. I guess my point is that I 
don't know that we should direct them as to what 
kind of tariff they should file. We should 
reject this one and allow them to file one 
that's in compliance. 

COMMISSIONER JABER: I think Staff is 
making the darification for us that we have to 
let some tariff remain in effect, Otherwise, 
they would have - the company would have to 
refund the entire amount. I think that's the 
distincb;on. 

far as I" concerned, we would rev& back to 

aMMISSIONER ClARK: We could either do 

COMMISSIONER CLARK: We would met - as 
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39 
the tariff that was in effect prior to that. 

CHAIRMAN O W N :  Well, can we do this? 
This - obviously, BellSouth has the opportunity 
to carry this to hearing by some mechanism, I 
guess protesting the Commission's dedsion. If 
they are willing to guamntee that the refunds 
would be made, can they continue the darges as 
they currently exist while the matter goes to 
hearing? 

MS. SIMMONS: That would Seem to be an 
option. 

COMMISSIONER URK: Say that again. 
CHAIRMAN DEASON: Simply have the charges 

remain in effect as they are, if they're willing 
to take the burden of ultimately making the 
refunds if we go to hearing and some other - if 
we go to hearing, will we have the latitude then 
to impose whatever we believe is the correct 
structure for a late payment charge if we go to 
hearing? At  the condusion of that, we can 
impose our own, not just rely upon them to come 
back with a different filing. 

MS, KEATING: I believe that you do have 
that leeway. 

COMMISSIONER CLARK: I'm not sure 

~~ ~~ 
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procedurally what - that we would do a PAA 

CHAIRMAN DEASON: NO. we would - r guess 
my concern is this. I f  8ellSouth takes us to 
hearing, which is certainly within their right, 
why do we want to be changing rates back and 
forth and hack and forth? These rates have been 
in effect for some time. If they're going to 
take this to hearing and have their day in 
court, which they're certainty entitled to, why 
not just allow the same rates to continue, 
realizing that if they lose their case at 
hearing, then the refund just -- the refund 
continues to grow, and they will be responsible 

MS. KWTING: Let me just by to make sure 
I understand what you're saying. You would say 
reject the tariff as not in compliance, and.then 
if they protest, allow them to continue 
operating under the tariff pending the outcome 

CHAIRMAFl DEASON: If that can be done 

Bellsouth, do y0,u have a - do you want to 
- I don't know what the vote is going - -  lo be, 
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41 
but at least there's some sentiment that there's 
going to be a finding that the tariff is in 
violation, and there may be a necessity to take 
this to hearing. What do we do in the meantime? 

MR. CRISER: @airman Deason, we committed 
at the beginning of this process at the time 
when our tariff was originally being considered 
that if our tariff were found to be unlawful, we 
would refund the appropriate amounts to 
customers. So I think that the hold harmless 
provision is already there. 

I would also observe, let's just say 
looking at where I think I see we are right now, 
the other complexity you have, as an example, we 
created an exemption for Lifeline subscribers in 
this current tariff. If we suddenly went back . 

to the tariff that was in effect before that 
time, it would effectively remove that 
exemption. I think the proposal that says we go 
forward with where we are till this is conduded 
is probably the least amplkated and probabty 
the least disruptive way to proceed. 

CHAIRMAN DEASON: Can we just take it to 
hearing on our own motion and the refund 
provisions mntinue while we take it to hearing? 
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42 
COMMISSIONER CLARK: Well, f s  not dear 

to me that we would go to hearing. I mean, it 
seems to me that BellSouth may chm to file 
another tariff. 

too. 

we issue a proposed agency action that would 
reject the tariff, but allow it to remain in 
effect for 30 days, within which time BellSouth 
can either file a new tariff that would be in 
compliance with or consistent with our vote 
today, or request a hearing. If they request a 
hearing, then the tariff would remain in effect 
until the mndusion of that process, with the 
understanding that refunds would be due back to 
the time the tar# originalfy went into effect 
in 1999. 

MS. KEATING: Would you actually be finding 
the tariff in violation, and if so - 

COMMISSIONER CtARK: Yes. 
MS. KEATING: -- what abut  refunds after 

COMMISSIONER CLARK: They would have -- the 

CHAIRMAN DEASON: That's certainly possible 

COMMISSIONER CLARK: I guess - why don't 

that 3 M a y  period? 

refunds - we would find it in violation. If 
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43 
they choose to go to hearing, we would allow it 
to stay in effect, and at the conclusion of the 
hearing, the refunds would be due from the time 
they first filed the tariff and changed the 
rates. Okay? And they would have -- in the 
meantime, they have the option of filing a new 
tariff and have that go into effect, at which 
time the rates would change to their new tariff, 
because they're presumptively valid. 

COMMISSIONER JABER: Lei3 be clear on the 
nature of the refunds. We're all talking about 
the interest dlarge, quote, unquote. We are not 
talking about the change in the flat fee being 
refunded. 

depend on - 
to be based upon revenues and percentage 
increases in revenues. They are allowed a 6% 
increase, so we would have to calculate - 
assuming we ignore the 20% -- and they may can 
j u m  some 20% increases. I'm not sure. But 
it would be a calculation of the revenues 
generated with this new structure versus the old 
structure, and compare those two revenues, and 

COMMISSIONER CLARK: Well, I think it would 

CHAIRMAN DEASON: I think the refunds have 
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to the extent that the new structure generates 
more revenue than a 6% increase of the old 
st", that amount of dollars has to be 
refunded. And how you calmlate that on a per 
customer basis I'm not sure, but that would be 
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the mechanism of the calculation. 
COMMISSIONER CLARK: I think the Staff 

could come back to us with a recommendation on 
the amount of the refund. 

MS. SIMMONS: Right. It could get a little 
bit awkward because of different customers - 

MS, SIMMONS: -- being billed differently. 
COMMISSIONER CLARK: Sure. You would have 

tu come back to us after you've had a chance to 

MS. SIMMONS: I mean, I guess conceptually 

COMMISSIONER CLARK: Sally, do we have to 

MS. SIMMONS: We don't have to. 
COMMISSIONER CLARK: Okay. E would move 

CHAIRMAN D W N :  All right. Let me see if 

or theoretically, it would seem as though you - 

I'm dear. You're just moving Stars __ . 
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10 
11 
12 
13 
14 
15 
16 think. 
17 
18 CHAIRMAN DEASON: Very well. 
I9 
20 
21 
22 
23 
24 both tariffs invalid. 
25 

reammendation without a PAA or anything else. 

be dearer. I would move that we find the 
tariff invalid, allow it to remain in effect for 
30 days, at whkh.time BellSouth can either file 
a new tariff that is consistent with what we've 
done today, or they can ask for a hearing, in 
which case the tariff remains in effect, but 
then at the andusion of that praceeding, 
appropriate refunds would be due. 

I'll direct this toward you. I s  30 days 
suffiaent for Bellsouth to strumre a new 
tariff or else - it would obviously be 
sufficient for you to request a hearing, I would 

MR. CRISER: Thirty days is sufficient, 

MS. SIMMONS: Commissioners, I need to make 
one darification, and that is that this filing 
was made in both the general services tariff as 
well as the private line tariffs. 

COMMISSIONER CIARK: No. I guess I should 

CHAIRMAN D W N :  Only one quesb'on, and 

COMMISSIONER QARK: Well, we are finding 

MS. WT": And let me also darify. You 
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COMMISSIONER CLARK: Yes, Don't we have to 

MS. KEATING: I believe so, because -- 
COMMISSIONER CLARK: Okay. 
CHAIRMAN O W N :  There is a motion. Is 

COMMISSIONER M E R :  m n d .  
COMMISSIONER IACOBS: Second. 
CHAIRMAN DEASON: Moved and seconded. All 

COMMISSIONER JACOBS: Aye. 
COMMISSIONER IABER: Aye. 
COMMISSIONER CLARK. Aye. 
CHAIRMAN DEASON: Aye. Show the motion 

carries unanimously. Thank you. 
(Condusion of consideration of Item 10.) 

would be doing this as PAA? 

do it as PAA? 

there a second? 

in favor say "aye: 
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