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STAFF RECOMMENDATION

Issue 1: sShould the Commission find that BST's GST
filing of July 9, 1999, to restructure its late
payment penalties is in violation of Section
364.051(6)(a), Florida statutes?

Recommendation: Yes. The commission should find
that BST's GST filing of July 9, 1999, to restructure
its late payment penalties is in violation of Section
364.051(6)(a), Florida statutes, and should therefore
be canceled immediately. Also, the commission should
require BST to provide refunds to all affected
customers within 90 days of 1issuance of the
Consummating Order. Further, staff recommends that
BST should file a report with the Commission upon
completion of this refund showing monies that were
collected from and refunded to customers.

Issue 2: Should this docket be closed?
Recommendation: No. If no person whose substantial
interests are affected files a protest within 21 days
of the issuance date of the order, the order will
become final upon issuance of a Consummating Order.
If a timely protest is not filed, the docket should
remain open pending completion by Bellsouth of the
refund within 90 days of issuance of the Consummating
order. Upon notification that the refund has been
completed, this docket should be closed :
administratively. If a timely protest is filed, the
tariff should remain in effect pending the outcome of
further proceedings, with any revenues collected held
subject to refund.
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CHAIRMAN DEASON: Item 10.

MS. SIMMONS: Commissioners, Item 10
addresses whether BellSouth's tariff filing to
restructure its late payment charge is a
permissible increase for a price regulated local
exchange company. If only the flat fee portion
of the tariff is considered, then the filing
would be a permissible increase. If both the
flat fee and the percentage charge are
considered non-basic service rates, the filing
would not be a permissible increase.

I would like to give an overview of this
issue before the parties make their remarks. T
think it may help in trying to understand the
crux of the dispute.

First, I would 1like to say that staff and
Bellsouth appear to agree on the nature of the
costs covered by the 1987 late payment filing
and also the 1999 Tlate payment filing. The '99
filing did incorporate additional cost that was
not reflected in the '87 filing. These were
administrative ~-- administrative type costs were
reflected in the '87 filing, whereas in the '99
filing it went beyond administrative type costs

to include the time value of money, or the
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opportunity cost of these late payers. So I
don't think there's any dispute between staff
and Bellsouth as to the type of costs covered by
the '87 and the '99 filings.

I think the crux of the dispute seems to be
whether the nature of the additional cost that
was reflected in the '99 filing is a relevant
consideration in determining the Tegality of the
'99 filing. staff believes the nature of the
additional cost really isn't relevant. I
believe Bellsouth thinks the nature of the cost
is extremely relevant, and I believe it is the
basis for their contention that the filing is a
permissible increase.

Let me just go on just a Tittle bit more.

In staff's mind, the critical point is how
the statute defines service. Under the statute,
service is defined as something that should be
construed in its broadest and most inclusive
sense. So from staff's perspective, we believe
the original late payment fee was in fact a
non-basic service rate. In our mind, with the
'99 filing, what Bellsouth has done is, they
have restructured and expanded the charges

applicable to late payment. Staff doesn't
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believe that the nature of the costs covered by
the flat fee as compared to the nature of the
costs covered by the percentage fee really can
be used as a basis for excluding the percentage
charge from non-basic service rate monitoring.
And our conclusion really hinges on the
statutory definition of service, which we
believe makes it very difficult to exclude the
percentage charge from consideration.

But I did want to Tlet you knhow, I don't
really think there is a dispute over the natufe
of the costs covered by the '87 filing versus
the '99 filing.

I know there are parties here to speak.

CHAIRMAN DEASON: Mr. Criser?

MR. CRISER: Commissioners, I'm Marshall
Criser appearing for BellSouth.

Commissioners, on July 6th, I filed a
Tetter in this docket which I believe in more
detail outlines BellSouth's position on this
matter, as well as our response to the staff
recommendation. Wwhat I would 1ike to do this
morning is briefly summarize our position, and
then we're available to answer any questions

that you have.
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First off, I would T1ike to talk about what

. it is we did, and I think that is really the

crux of this matter. First of all, Bellsouth
restructured +its existing late payment charge to
a flat rate fee. we converted the previous
interest charge -- or excuse me, the percentage
charge to a flat rate of $1.50 for residence
customers and $9 for business customers. we
also created a $6 exemption which was created in
order to address Lifeline subscribers with basic
services, essentially to give them a break and
not charge late payment fees to Lifeline
subscribers if they would otherwise have
incurred a late payment charge.

we structured and implemented the Tate
payment charge in compliance with the
commission's price regulation statute. That
late payment charge restructure is in compliance
with the statute.

Second1y, we created a new charge, which is
created to address the loss of the use of money.
That charge, which also incorporates the
exemption for Lifeline customers, specifically
addresses loss of use of money. And the only

relevance to us of looking at the cost studies
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from the original filing were to demonstrate
that in the cost studies, the tariff filing, all
of the supporting documentation, and this
Commission's order around our original late
payment charge, there was never any inclusion,
mention, or discussion of the use of money. our
point in the cost study was to show that the
Tate payment charge does not address +interest
charges.

At the same time --

CHAIRMAN DEASON: Mr. Criser, let me ask
you a question on that. weren't you given a
working capital allowance in your rate case
which compensated you for the use of money, 1in
the sense that you would have to have money to
operate, and to the extent you have
collectables, and maybe even collectables that
are 1in arrears, you were compensated for that
through those rates?

MR. CRISER: Commissioner, I guess I'm
Tooking under the regime of price regulation,
which is the regime under which we filed the
interest charge tariff and the late payment
charge restructuring. under that regulation,

there are statutes which govern price and not
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cost. Again, our backup of going back to the
cost study was to ensure that we weren't trying
to go back under the late payment charge and
capture something that was already there. So we
looked at that cost study to demonstrate that it
was not in fact a part of the late payment
charge.

I guess what I've looked at in this case is
-~ for late payment charges, we've tried to look
at what is the definition of a late payment
charge. And in doing that, we looked at
Bellsouth's tariff, we looked at the materials
that we submitted to this Commission, we looked
at this Commission's discussion at agenda, and
this Commission's order on that tariff, and
nowhere in there is a reference to the loss of
use of money or interest charges. Wwe therefore
hold that the interest charge we have now
implemented is something distinct and separate
from that late payment charge.

In addition to that, the interest charge
that we implemented complies with the legal
definition and regulations for an interest
charge. And therefore, I would respectfully

submit it is in compliance with Florida law 1in
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the context of what is an interest charge.

I also would suggest we have held that
since this is a fee, it 1is not is a service and
therefore not subject to the price regulation
baskets. But in either case, whether it's a fee
and not subject to the baskets or treated as a
new service, our interest charge complies with
the price regulation statutes.

Finally, I would also -- I think it's worth
commenting that I believe that these charges are
a part of a responsible business approach to
late payment of bills. Most importantly, they
are the most avoidable charges on a customer's
bill. A customer does not pay these charges if
they pay their bill on time. In fact, the
customer response to these charges is that since
last August when the tariffs were implemented,
8% of residence accounts which were previously
paying late and 13% of business accounts that
were previously paying late are now paying on
time.

So this charge is not just about revenue.
It's about trying to drive positive customer
behavior in terms of the payment of their bills.

In addition to that, Bellsouth works with
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customers to create desired payment dates, to
establish installment billing, and other
mechanisms which will facilitate their payment
of their bills. And I would note that when we
create an installment billing plan for a
customer, we do not charge the Tate payment
charge or interest charge on a recurring base.
It's calculated on the balance at the time the
instalIments are created, and it holds at that
level. So this is not a matter of continually
going back to the customer.

And as I've noted previously, we attempted
to create in these new charges an exemption for
Lifeline subscribers, because we believe that if
we're going to look at an area that we can
target to create a break, essentially, that
that's the most appropriate way to approach
that.

I also think it's worth noting that in the
pat year since this tariff and these charges
went into effect, we have had virtually no
customer complaints. Again, our main customer
reaction has been the case where we have some
customers who are now paying their bills on time

when they previously didn't.
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commissioners, Bellsouth believes that
there is a legal distinction between Tlate
payment charges and interest charges. The two
cannot and should not be treated as the same.
we have developed, we have implemented, and we
are applying these charges in compliance with
the appropriate Florida statutes and in a manner
which we believe reflects responsible business
practice.

we would therefore respectfully request
that you deny staff's recommendation. Again,
I'm available for questions.

COMMISSIONER JABER: Mr. Criser, just two
questions. You said early on that Bellsouth
created a new charge. I'm assuming you're
referring to the 1.5% on the unpaid balance
greater than $6.

MR. CRISER: The interest charge, yes,
ma'am.

COMMISSIONER JABER: A1l right. But you
already had that percentage on unpaid balances
greater than a dollar, so help me understand how
increasing the amount upon which you tack on the
interest is a creation of a new charge.

MR. CRISER: Again, the original tariff was
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a late payment charge tariff. That tariff at
its inception was for 1-1/2% on the customer's
balance over a dollar on their bill. we
restructured the late payment charge to convert
it to a flat rate charge and created the
exemption for Lifeline subscribers.

Essentially, we restructured the late payment
charge and did that in compliance with the
appropriate guidelines from the price regulation
statutes.

In addition to that -- and that may be what
has created some of the confusion, but honestly,
an interest charge is a percent charge. we then
created a new charge, which is the interest
charge, and we did that in compliance with the
appropriate Florida Statutes with reference to
interest charges.

COMMISSIONER JABER: You would agree with
me that both charges are triggered by a late
payment.

MR. CRISER: I would agree with you that
both charges are triggered by a late payment. I
would also observe that there are other charges,
as an example, the returned check charge, that

are triggered by the manner in which a customer
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pays their bill, and the returned check charge
is also shown as a separate -- which is also a
fee. It's a fee controlled by other statutes as
well, and is also in the basket as a separate
item.

COMMISSIONER JABER: That's an interesting
point. So in your tariff -- you have Tlet us
know what your returned check fee is. 1Is that
approved in your tariff?

MR. CRISER: That's in our tariffs, and
it's in the basket.

COMMISSIONER JABER: It 1is in the basket?

MR. CRISER: Yes. And if this Commission's
preference is for the interest charge to be 1in
the basket, I think there are some issues around
what that may do to the basket, and we would be
happy to discuss those. But if it is in the
basket, then it's in the basket as a new and
separate service, and we've introduced it in
compliance with the price regulation.

COMMISSIONER JACOBS: You would agree that
we're trying to follow your costs. That was
what the purpose of the original tariff was,
that you were recovering the additional costs

that you would have to carry these past due
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accounts.

MR. CRISER: The tariff at the time it was
introduced, the late payment charge tariff, was
set at a time when cost of service was a driving
factor in the determination of rates. And we
believe in addition to that, the cost studies
that were filed are relevant, because they
helped to distinguish what was +included.
whether it's costs or not, it's also -- to me,
it's a definitional issue, did this cover
certain things. And I believe we actually agree
that it did not.

I believe cost is relevant from that
perspective. But by the same token, under the
price regulation statutes, cost is provided as
supporting evidence to ensure that we cover
costs, but it's not the driver for determining
whether or not a charge is going to be charged.

COMMISSIONER JACOBS: Wwhat would that be?
what would you argue that that should be?

MR. CRISER: Wwell, in the case of interest
charges, there are actually separate statutes
which govern, you know, what the level of
interest charges can be. And we have done this

-- 1in addition to the regulations which
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typically would apply to the regulated side of
the business, we have also done this in
compliance with the statutes that address things
like interest charges. There are other Florida
Statutes that are relevant to that.

CHAIRMAN DEASON: Mr. Criser, the 1.5% fee,
as you refer to it, for amounts in arrears
beyond $6, that's at 1.5% per month; is that
correct?

MR. CRISER: Yes, sir.

CHAIRMAN DEASON: which equates to 18% per
year?

MR. CRISER: That's correct.

CHAIRMAN DEASON: Which 1is in excess of
your cost of capital?

MR. CRISER: I would not hold that that
equals our cost of capital, no. We set it at
the statutory rate, not on a cost-based rate.

CHAIRMAN DEASON: So then it's more than
just a cost recovery. It is a charge that would
-- and T think you have indicated that it
already has. It would impact the actions of
customers, hopefully in a positive manner by
having them pay their bills on time.

MR. CRISER: Yes, sir.

ACCURATE STENOTYPE REPORTERS, INC.
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CHAIRMAN DEASON: So 1it's more than just
recovery.

MR. CRISER: Yes. 1If I haven't been clear
about that, I think that's part of what I have
tried to walk myself through, is our focus --
where we focused on the cost study 1in the
original tariff was to demonstrate that this was
not a part of that original tariff. we also
looked at other -- I guess I think of it as what
is the definition of a Tate payment charge, and
what is the body of evidence that shows what
defined that. The loss of use of money or
interest charges are not included anywhere in
that discussion.

So what we are looking at now is an
interest charge, which, frankly, is a desire to
-~ if there's a cost issue, we frankly would
prefer for customers to pay on time and not
incur those costs and not earn that charge. And
we have been pleased to see that we in fact have
a positive trend in customers who are now paying
their bills on time. The residence percentage
equates to some 150,000 residence accounts, a
reduction of 150,000 residence accounts +in terms

of paying their bills on time, or paying their
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bills late. I said that backwards. I'm sorry.

COMMISSIONER JABER: If we accepted staff's
recommendation, Mr. Criser, and you had to do a
refund, have you done preliminary calculations
to indicate how much the amount would be?

MR. CRISER: Again, I believe that the Tate
payment charge restructure that we implemented
is in compliance with the statute, that portion
of it. And then what we -- what I would reduce
the debate over 1is whether the interest charge
is in fact a new service, a fee, or the same. I
believe that amount +is somewhere 1in the
neighborhood of $25 million, but I don't have a
specific calculation on that. And again, right
-- I mean, we could go back. we certainly can
calculate that. And in terms what the long-term
impact is, it's unclear, because we're actually
seeing that we have fewer customers now paying
these charges.

CHAIRMAN DEASON: Thank you. Mr. Beck?

MR. BECK: Thank you, Chairman Deason. My
name is charlie Beck, with the office of Public
counsel. we fully support the staff's analysis
and their recommendation.

Bellsouth has had a Tate payment fee since
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1987, and for 12 years that late payment fee was
a charge of 1-1/2% per month on the balance of
late payments in excess of a dollar. when we
went to price regulation in 1996, the late
payment fee was placed in a category consistent
with the price cap regulation scheme that places
Timits on the increases that can be placed on
categories of non-basic services.

This charge of 1-1/2% per month was a late
payment fee until 1999, when Bell came in and
restructured their late payment fee. I think
you might find it interesting that the tariff
itself, they filed this both with the Tate
payment fee restructured as a flat amount and
what they now call an interest fee as all part
of the same sentence in the same tariff. I
mean, there are not two separate tariffs, one
calling for an interest fee and one for Tlate
payment. It's the same sentence 1in their
tariff.

Because Bell changes the name of the 1-1/2%
per month fee, which had been a late payment fee
for 12 years, doesn't make it different. I
mean, you can't just change the name of

something and say now it's an interest fee, it's
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no lTonger a late payment fee, to let them out of
the restraints that are placed by the statutes
on non-basic service categories. The tariff
filing itself Bell made for both of these +items
is described as a revision of the late payment
charge for Florida subscribers.

I think the staff's analysis is right on
point, and we urge you to adopt 1it.

COMMISSIONER JABER: Mr. Beck, do you agree
that the flat fee change is appropriate under
the statute?

MR. BECK: I think they can do that. The
restraint is that the non-basic service category
for miscellaneous services can't go up by more
than 6%.

COMMISSIONER JABER: But you agree that
they haven't gone up by more than 6%, so that
portion of BellSouth's change is acceptable to
you?

MR. BECK: If you Tooked at that 1in
isolation, yes. It's the combination of the two
charges that makes it violate the price cap
restraints.

CHAIRMAN DEASON: Further questions?

COMMISSIONER JAcCOoBS: staff -- I have a
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question of staff. You argue that regardiess of
how described by company, that there are two
issues here. One is to what extent this should
be just one basket, and so you would refute the
company's argument with that. But let's go for
a moment with the argument they raise that this
is a separate 1item.

under their argument, it would appear that
the interest charge would no longer be subject
to the cap, the increase 1imits; is that
correct?

MS. SIMMONS: Under BellSouth's point of
view, the percentage charge, or the +interest
charge, as they label it, is either a fee and
would never be subject to non-basic service rate
monitoring, or it's a new service that would be
considered on a going-forward basis for rate
monitoring purposes.

COMMISSIONER JACOBS: Wwould it be subject
to the 6% cap?

MS. SIMMONS: It would down the road if the
company wanted to increase the rate. Say the
percentage charge, if they wanted to increase it
or in some way modify it, then they would be

subject to the non-basic service rate caps or
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rate limitations, however you want to call it.

COMMISSIONER JACOBS: Okay.

MR. CRISER: Commissioner Jacobs, the
observation I would make is there are separate
Florida statutes which regulate the level of
interest charges, and so those charges 1in
themselves have a cap on them. whether they're
in the basket or not, there is a cap.

COMMISSIONER JACOBS: Do you know what
those caps are for this kind of a charge?

MR. CRISER: It's 18%¥ per year is my
understanding, which would be 1-1/2% per month,
which is the level of the charge we have now.

The point I would make in addition to that,
I think the suggestion was that if we had
somehow put these things -- and I've heard this
before. If we had somehow put these things into
two different filings, it wouldn't be an 1issue.

Frankly, if that's an error, that's an
error because we tried to make it clear to a
customer reading the tariff exactly what the
applicable fees would be for late payment of a
bill, and including the Tanguage together I
think is a -- you know, it's an attempt to be as

up-front and thorough in the explanation. And
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I'm somewhat concerned that -- the suggestion
that by simply separating them somehow we could
turn this into a different matter I think falls
short.

COMMISSIONER 'JABER: Is that correct,
staff? could they have filed separately and
this would have been an appropriate --

MS. SIMMONS: No. Wwe still would have had
the same concern, because we just have
difficulty trying to separate the flat fee from
the percentage charge, because both of them
apply in a late payment sense. And based on how
the statute defines service, and since service
should be construed in its broadest and most
encompassing sense, staff finds it very
difficult to separate these two items.

COMMISSIONER JABER: Could you address also
Mr. Criser's comments regarding returned checks,
that this isn't any different than having a
returned check fee in a tariff?

MS. SIMMONS: well, the returned check fee,
you know, 1is in the tariff. It has been
mentioned that it's subject to the non-basic
service rate monitoring. I'm not sure that I

would really view this any differently. Perhaps
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Ms. Keating -- she may have other observations.
But, you know, in both cases, there is a action
taken by the customer, or non-action, some event
that triggers charges. And here we're talking
about late payment triggering a charge, and
we've now gone from one charge being applicable
to two charges being applicable. As I say, we
just can't find a way to separate these two in
our minds.

COMMISSIONER JABER: Let me ask a legal
question. Bellsouth has filed a tariff. under
telecommunications law as it exists today, those
tariffs are presumptively valid.

MS. KEATING: CcCorrect.

COMMISSIONER JABER: If all parties agree
that the flat fee change is acceptable under the
statute, do we have the authority to modify this
tariff to split the baby, so to speak?

MS. KEATING: I believe that you could.

You would probably have to do so as a proposed
agency action. But there is precedent in the
past where you've taken similar action. In a
prior case involving rate regrouping, the
commission found that the tariff was not in

compliance and required Bellsouth to go back and
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reset the rates for the areas that had been
regrouped. But as long as you do so as proposed
agency action, I believe that you can.

COMMISSIONER CLARK: DO you mean we
rejected the tariff filing, we found it invalid
and directed them to refile?

MS. KEATING: That's correct. And that was
held up on appeal.

COMMISSIONER JABER: And they would have to
give the refunds for -- what would the refund
amount be 1in that scenario?

MS. KEATING: well, if you believe that
it's appropriate to keep the Tate payment charge
but not the interest charge, then only the
interest would need to be refunded.

MS. SIMMONS: And at the time of filing,
Bellsouth estimated that the interest charge
would bring in roughly between 23 and 24 million
annually. That's shown on page 6 of the staff
recommendation.

MR. CRISER: Commissioners, at the risk of
making one point too many, a concern I still
have is that there seems to be .a logic that says
that this is simply a matter of semantics. I

think it's important to understand that there s
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a clear distinction between interest charges,
and there are statutes, usury statutes that
regulate that. And one of the concerns we have
tried to distinguish is that if you suddenly say
Tate payment charges and interest charges are
synonymous, you have a whole area that you need
to Took at in terms of whether or not Tlate
payment charges are being pulled under the usury
charges.

I think I would also observe in terms of
distinguishing between these charges, this |
Commission +itself has a late payment process for
regulatory assessment fees which assesses a late
payment penalty of 5% per month up to a total of
25% of the balance due, a 12% cost of money or
interest charge, and a charge for recovering the
cost of collections. So the distinguishing
between the types of charges is not something
new, and it is dangerous to oversimplify this
process and draw these things all into one pot.

COMMISSIONER JABER: Mr. Criser, but the
commission orders refunds with interest, for
example, and those interest payments are
governed by our statutes and the usury laws;

right? The trouble I'm having understanding
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your point is the interest charge, as you call
it, is triggered by a Tlate payment. That's the
trouble I'm having understanding your --

MR. CRISER: I suppose -- I heard the
reference earlier about taking things at their
most broad and inclusive level. And not to be
flip about it, but at some point, people who
have telephone services incur charges, but they
are not all the same thing. There are different
types of charges.

Historically, we never included an interest
charge or a loss of use of money type charge in
our late payment fee. This is a new and
distinct fee. It may -- for purposes of going
forward, at this Commission's discretion, may be
included in the basket or not included in the
basket, but it is something new and distinct.
That's the point we're trying to make. ~And we
believe the Florida Statutes, both the statutes
that apply to price regulation, as well as some
of the broader statutes that apply to things
1ike interest charges, that all of those things
align, that we are allowed and we are permitted
to do what we are doing.

CHAIRMAN DEASON: I have a question for
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staff. The statute makes a distinction between
6% allowable increases for non-basic services
and then a 20% for those areas in which there is
competition. Have we made any determination as
to areas 1in which there is competition where the
company would be permissible to impose a 20%
increase in non-basic services?

MS. SIMMONS: We have not had a company
that has requested to use the 20% flexibility;
thus, there has not been a need to make a
determination. In this particular case, even if
the Commission felt that the 20% flexibility
would be appropriate, the amount of money
generated from this filing is still in excess of
that Timirt.

CHAIRMAN DEASON: I realize it is in
excess. But if there were 20% increases
allowed, at least in some areas it would reduce
the amount of refund, would it not?

MS. SIMMONS: Yes, it would.

CHAIRMAN DEASON: Mr. Criser, have you
given any thought to whether there are areas in
which you would be permitted to impose a 20%
increase?

MR. CRISER: Yes, we've looked at that.
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Again, I would say -- and I don't mean to stick
myself out on a rock, I guess is what I'm trying
to say. I think, clearly, when we've Tooked at
this particular issue, you know, I guess there's
an issue and argument that says it's common
industry practice. we have companies out there
who have charges far in excess of the level that
Bellsouth charges. 1It's an area that I think
frankly comes back to -- I'm worried about
splitting the baby, because I really believe
there is a danger in trying to combine these
things into one thing. It is --

COMMISSIONER JABER: Those companies that
you cite to in your letter, are they price
regulated telephone companies?

MR. CRISER: Some of them are. The ones we
cite in our letter, no, I don't believe so.

They are companies that have tariffs on file
with this Commission. That information was from
tariffs on file with this Commission.

CHAIRMAN DEASON: cCommissioners, further
questions?

COMMISSIONER JACOBS: The essence of the
recommendation today goes to whether or not

there's a violation. 1Is that the only avenue by
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which we can address the legitimacy of this
tariff? In other words, do we have to say it's
violating? cCan we just reject the tariff?

MS. KEATING: 1In order to reject the
tariff, I believe you need to find that it is in
violation, because they are filed and become
presumptively valid.

CHAIRMAN DEASON: Commissioners, do we have
a motion?

COMMISSIONER JAcCOBS: well, I'11 wade fin.

I began on this one from the premise that the
company says that's the basis of their charge.
Oonce you step away from the idea that you're
looking at cost-based and you're looking at rate
of return, you're looking at what we were
anticipating would be a competitive
marketplace. And in a competitive marketplace,
the company surely has the right to go out and
offer services and products for which it should
seek the market-based price, and the company
seems to be offering this as something in that
order.

I differ. I do not see this as a company
offering a service. I see this as an dissue

where the company is attempting to manage its
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business. And again, it ought to have the
flexibility and opportunity to do that.

The troubling aspect for me is, I see an
effort here to look at an aspect of +its business
from a different way, and that is, to what
extent it can serve as a revenue-producing
vehicle. In this regard, and <in particular,
this circumstance troubles me. Wwhen I start
thinking about the consumers who are going to
incur this charge, the first thing I think about
is that they're already having problems paying
the bill.

so there's a divergence here. The company
would say, well, this would be an incentive to
make them focus and give priority to this bill
and make sure they pay this on time. There's
some value in that. I don't disagree with
that.

My experience is that most people are
robbing Peter to pay Paul. And to the extent
that this would be an incentive to the consumer,
I think it would be fairly limited. Most people
value their telephone. They will do most
anything they can to keep their telephone

service on.
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And the ultimate avenue that the company
has to ensure that is that they disconnect them.
when a customer refuses to pay their bill, the
companies have the opportunity to disconnect
them. They minimize the extent of past due
balances by that ultimate act, and it's done
fairly frequentiy. So if I were looking to
manage this area of the business, I would think
that you have a cap there.

Now, I've seen that there is this issue of
consumers who repetitively -- who continue to
have Tate balances. That's probably an 1issue
here, and I would think that that's something
that the company might want to look at and might
want to manage through this provision.
Unfortunately, I see this provision as being
quite onerous in terms of managing that number
of customers who are continually late month
after month. I may be wrong. I have to say the
evidence 1is ﬁot really clear to me here as to
whether or not it's appropriate to manage that
body of customers though this provision.

Absent that, I see a provision that will
generate a substantial, according to projections

from staff, a substantial amount of revenue from
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the body of consumers that I would say would be
highly taxed, if not poorly equipped to
contribute that revenue.

Now, it would trouble me even more if this
were really a competitive offering, because 1in
that instance, you have an industry where
companies are seeking market share and seeking
to attract customers, and who would impose an
18% charge on this customer that they value.
That would trouble me. But we understand that
we're transitioning to competition, and so we're
here as a surrogate to make sure that -- in that
transition, we're trying to make sure that all
players in the marketplace, and the consumers
particularly, are treated with fairness and with
equity.

That's how I approach this question. I
have no doubt that the company has the
opportunity, and should have the opportunity to
manage their business, and if they want to
restructure this charge, that's up to them. But
we're here as a surrogate, and we're here to see
that to the extent that we're transitioning to
competition, consumers see as much of the

benefits of competition as possible. I don't
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see that in this offering. I see consumers
being fairly burdened by this offering.

COMMISSIONER CLARK: I have a question,
Mr. Criser. The previous late payment charge of
1.5% on the unpaid balance greater than a
dollar, was that part of the miscellaneous
non-basic service basket? was that previously
part of it?

MR. CRISER: Yes, it was.

COMMISSIONER CLARK: So it was a graduated
rate. But now you're saying the fixed rate
should be only considered part of that basket,
and the interest rate should not. Is that what
you're saying?

MR. CRISER: oOur logic -- I hate to get
into this argument. I think our logic -- one
part of my answer would be that that should be
irrelevant, because we believe this is either a
fee and not part of the basket, or this 1is a new
item, and it is in the basket.

COMMISSTONER CLARK: It's certainly not a
new service. I don't think the customers would
see it as a service.

MR. CRISER: And frankly, our argument for

not putting it -- part of our logic for not
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putting it in the basket is that if you put
things in the basket, if there's a concern --
what we've tried to be 1is responsible about
this. If you put things in the basket that are
capped otherwise, then you leverage the basket
to be able to increase other services by a
greater amount than you would have been able to
do if you hadn't done that, if that makes
sense. We're building the foundation in the
basket with things that have statutory controls
on them, and so we believe you potentially
create a negative public policy by throwing
things into baskets just to do so.

COMMISSIONER CLARK: well, +it would be fair
to say that previously you had considered the
Tate payment charge or the percentage was part
of the miscellaneous non-basic service basket.

MR. CRISER: Yes. Yes.

COMMISSIONER CLARK: But now you're arguing
that it should only be the flat rate and not the
interest charge.

MR. CRISER: Well, I mean, this Commission
had -- I think I would say it differently. At
the time the price regulation baskets were

created, the existing late payment charge was

ACCURATE STENOTYPE REPORTERS, INC.




O 0 N OO nn A W N =

NN NN NN H R R R R R e e e
Vi Hh W N = QO W N O B s W N RO

35

put in a basket. oOn Tooking at that, I believe
there is an +issue, you know, whether it's din
part of or beyond this particular discussion,
which is, should fees like the returned check
charge, like interest fees, be in the basket or
not, and what's the appropriate way for those to
be administered.

we frankly have tried to look at this not
just from a company trying to make money
perspective, but from what is the best public
policy approach. And one of the observations.we
have 1is that by just throwing things into
baskets, particularly ones that are capped
otherwise, you create maybe some unintended --
or increases that wouldn't have been there
otherwise as you apply the basket. I hope I
haven't confused that totally.

CHAIRMAN DEASON: Commissioners, maybe we
can refocus for just a moment. I appreciate all
the debate and dialogue that we've had here, but
to me it's not an issue as to whether it's
burdensome on the customers, or whether it 1is a
good management policy, or whether this
restructure makes management'sense and it

incentivizes customers to pay their bills on
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time. All of that, while that's important if we
were in that mode, we're not in that mode.

we're strictly looking as to whether under
the statute and the interpretation of the
statute, whether this is a permissible charge,
and we're not here to debate the merits of this,
other than can it be implemented consistent with
the statute. That's the critical +issue. we've
got to address that 1issue.

And I believe that this charge is not
consistent with the statute, that our staff's
interpretation is correct. The only leeway I
see in 1it, that is, there may be areas in the
state where there is sufficient competition that
a 20% increase 1in these charges may be
permissible. But as staff has pointed out, the
increase in terms of revenue for this basket is
somewhere in excess of 50%. But that's my
narrow viewpoint on it.

I think that's the critical issue, and
that's what we've got to grasp and decide one
way or the other, is it legal or is it not under
our interpretation of the statute.

COMMISSIONER JABER: May I try to give a

motion, Mr. Chairman, and see how far we get?
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In response to Staff's response to my
question, I think it is clear that the flat fee
change is not violative of the statute, and I
think that there's agreement from the parties
that that's correct.

with respect to the percentage changes, I
completely agree with what you're saying,

Mr. cChairman, and that was the nature of the
questions I asked. I can't understand why now
there is a difference in philosophy. To me, the
percentage change, whether it was called
interest or not, existed from the beginning of
the baskets. I don't understand how changing
the amount upon which the percentage is applied
is now a new service charge.

saying that, if we modify this tariff and
it has to be PAA and BellSouth has to file a new
tariff, perhaps in that new tariff they can let
us know what areas might be at 20% competition.
I don't know.

But my motion is to modify the tariff, or
to reject the tariff and allow them to file a
modified tariff that indicates only the change
in the flat fee, and to give the appropriate

refunds for the so-called interest charges.
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COMMISSIONER CLARK: The only question I
have about that 1is, I think we should simply
reject it and let them come back with one that
complies with the law, and then it's up to them
to decide if they can meet a 20% -- if they can
meet the requirements for doing that.

MS. SIMMONS: cCommissioner Clark, then
would your suggestion be that basically the
tariff be cancelled and that the company would
revert back to the prior version of the tariff?

COMMISSIONER CLARK: We could either do
that or give them some opportunity to file a
modified tariff. I guess my point is that I
don't know that we should direct them as to what
kind of tariff they should file. we should
reject this one and allow them to file one
that's in compliance.

COMMISSIONER JABER: I think staff dis
making the clarification for us that we have to
let some tariff remain in effect. Otherwise,
they would have -- the company would have to
refund the entire amount. I think that's the
distinction.

COMMISSIONER CLARK: We would revert -- as

far as I'm concerned, we would revert back to
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the tariff that was in effect prior to that.

CHAIRMAN DEASON: Wwell, can we do this?
This -- obviously, Bellsouth has the opportunity
to carry this to hearing by some mechanism, I
guess protesting the Commission's decision. If
they are willing to guarantee that the refunds
would be made, can they continue the charges as
they currently exist while the matter goes to
hearing?

MS. SIMMONS: That would seem to be an
option.

COMMISSIONER CLARK: Say that again.

CHAIRMAN DEASON: Simply have the charges
remain in effect as they are, if they're willing
to take the burden of ultimately making the
refunds if we go to hearing and some other -- if
we go to hearing, will we have the latitude then
to impose whatever we believe is the correct
structure for a Tate payment charge if we go to
hearing? At the conclusion of that, we can
impose our own, not just rely upon them to come
back with a different filing.

MS. KEATING: I believe that you do have
that leeway.

COMMISSIONER CLARK: I'm not sure
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procedurally what -- that we would do a PAA
rejecting the tariff?

CHAIRMAN DEASON: No. We would -- I guess
my concern is this. If Bellsouth takes us to
hearing, which is certainly within their right,
why do we want to be changing rates back and
forth and back and forth? These rates have been
in effect for some time. If they're going to
take this to hearing and have their day 1in
court, which they're certainly entitled to, why
not just allow the same rates to continue,
realizing that if they lose their case at
hearing, then the refund just -- the refund
continues to grow, and they will be responsible
for making those refunds.

MS. KEATING: Let me just try to make sure
I understand what you're saying. You would say
reject the tariff as not in compliance, and then
if they protest, allow them to continue |
operating under the tariff pending the outcome
of further proceedings?

CHAIRMAN DEASON: If that can be done
procedurally legally.

Bellsouth, do you have a -- do you want to

-- I don't know. what the vote 1is going to be,
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but at Teast there's some sentiment that there's
going to be a finding that the tariff 1is in

violation, and there may be a necessity to take
this to hearing. Wwhat do we do in the meantime?

MR. CRISER: cChairman Deason, we committed
at the beginning of this process at the time
when our tariff was originally being considered
that if our tariff were found to be unlawful, we
would refund the appropriate amounts to
customers. So I think that the hold harmless
provision is already there.

I would also observe, let's just say
looking at where I think I see we are right now,
the other complexity you have, as an example, we
created an exemption for Lifeline subscribers in
this current tariff. If we suddenly went back
to the tariff that was in effect before that
time, it would effectively remove that
exemption. I think the proposal that says we go
forward with where we are till this is concluded
is probably the Teast complicated and probably
the least disruptive way to proceed.

CHAIRMAN DEASON: <Can we just take it to
hearing on our own motion and the refund

provisions continue while we take it to hearing?
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COMMISSIONER CLARK: well, it's not clear
to me that we would go to hearing. I mean, it
seems to me that Bellsouth may choose to file
another tariff.

CHAIRMAN DEASON: That's certainly possible
too.

COMMISSIONER CLARK: I guess -- why don't
we ‘issue a proposed agency action that would
reject the tariff, but allow it to remain in
effect for 30 days, within which time Bellsouth
can either file a new tariff that would be 1in
compliance with or consistent with our vote
today, or request a hearing. If they request a
hearing, then the tariff would remain in effect
until the conclusion of that process, with the
understanding that refunds would be due back to
the time the tariff originally went into effect
in 1999.

MS. KEATING: would you actually be finding
the tariff in violation, and if so --

COMMISSIONER CLARK: Yes.

MS. KEATING: -- what about refunds after
that 30-day period?

COMMISSIONER CLARK: They would have -- the

refunds -- we would find it in violation. If
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they choose to go to hearing, we would allow it
to stay in effect, and at the conclusion of the
hearing, the refunds would be due from the time
they first filed the tariff and changed the
rates. oOkay? And they would have -- in the
meantime, they have the option of filing a new
tariff and have that go into effect, at which
time the rates would change to their new tariff,
because they're presumptively valid.

COMMISSIONER JABER: Let's be clear on the
nature of the refunds. we're all talking about
the 1interest charge, quote, unquote. We are not
talking about the change in the flat fee being
refunded.

COMMISSIONER CLARK: Wwell, I think it would
depend on --

CHAIRMAN DEASON: I think the refunds have
to be based upon revenues and percentage
increases in revenues. They are allowed a 6%
increase, so we would have to calculate --
assuming we ignore the 20% -- and they may can
justify some 20% increases. I'm not sure. But
it would be a calculation of the revenues
generated with this new structure versus the old

structure, and compare those two revenues, and
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new structure generates
increase of the old

of dollars has to be

structure, that amount
refunded. And how you calculate that on a per
customer basis I'm not sure, but that would be
the mechanism of the calculation.

COMMISSIONER CLARK: I think the staff
could come back to us with a recommendation on
the amount of the refund.

MS. SIMMONS: Right. It could get a Tittle
bit awkward because of different customers --

COMMISSIONER CLARK: Sure.
MS. SIMMONS: -- being billed differently.

COMMISSIONER CLARK: Sure. You would have
to come back to us after you've had a chance to
look at it.

MS. SIMMONS: I mean, I guess conceptually
or theoretically, it would seem as though you --

COMMISSIONER CLARK: Sally, do we have to
figure this out now?

MS. SIMMONS: We don't have to.

COMMISSIONER CLARK: Okay. I would move

staff.
Let me see if

CHAIRMAN DEASON: A1l right.

I'm clear. You're just moving Staff's
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recommendation without a PAA or anything else.

COMMISSIONER CLARK: No. I guess I should
be clearer. I would move that we find the
tariff invalid, allow it to remain in effect for
30 days, at which time BellSouth can either file
a new tariff that is consistent with what we've
done today, or they can ask for a hearing, in
which case the tariff remains in effect, but
then at the conclusion of that proceeding,
appropriate refunds would be due.

CHAIRMAN DEASON: Only one question, and
I'Tl direct this toward you. Is 30 days
sufficient for BellSouth to structure a new
tariff or else -- it would obviously be
sufficient for you to request a hearing, I would
think.

MR. CRISER: Thirty days is sufficient.

CHAIRMAN DEASON: Very well.

MS. SIMMONS: cCommissioners, I need to make
one clarification, and that is that this filing
was made in both the general services tariff as
well as the private line tariffs.

COMMISSIONER CLARK: Well, we are finding
both tariffs invalid. ’

MS. KEATING: And let me also clarify. You
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would be doing this as PAA?

COMMISSIONER CLARK: Yes. Don't we have to
do it as PAA?

MS. KEATING: I believe so, because --

COMMISSIONER CLARK: Okay.

CHAIRMAN DEASON: There is a motion. 1Is
there a second?

COMMISSIONER JABER: Second.

COMMISSIONER JACOBS: Second.

CHAIRMAN DEASON: Moved and seconded. A1l

in favor say '"aye.

COMMISSIONER JACOBS: Aye.
COMMISSIONER JABER: Aye.

COMMISSIONER CLARK: Aye.

CHAIRMAN DEASON: Aye. Show the motion

carries unanimously. Thank you.

(Conclusion of consideration of Item 10.)
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TALLAHA'.;‘gEEia;la.gg 10A" 32301 25 to include the time value of money, or the
2
PARTICIPANTS: 1 opportunity cost of these late payers. So I
CHARLES BECK, Office af Public Counsel. = 2 don't think there's any dispute between Staff
E:EE?:Q%IEE&: EE(.!::E: %53?2:.2;;:&% fentions. 3 and BellSouth as to the type of costs covered by
' | 4 the '87 and the '99 filings.
5 I think the crux of the dispute seems to be
STAFF RECOMMENDAT 10N 6 whether the nature of the additional cost that
lssus 1: Should the Comsission find that BST'e GST 7 was reflected in the '99 filing is a relevant
payment penaliles is in vioiation of Section - 8 consideration in determining the legaiity of the
gs:ﬁ:;;l;.?zn;\ :Figzit.’- $§:tg::?oﬂon should find 9 ‘99 ﬁ[lﬂg. Staff believes the nature of the
Tia late payment pensitiea 1% tn violation of Section |[10 additional cost really isn't relevant. I
Bo cancoied Jumediately. Alee; the Comaission sheuid ||11 believe BellSouth thinks the nature of the cost
cuntomars within 90 daye of iesuance of the " 12 is extremely relevant, and I believe it is the
BT o ey e The Comasommends that 13 basis for their contention that the filing is a
ot acted from and refundod to costomers. ot "ere 14 permissible increase.
lassue 2: Should this docket be closed? 15 LEt me JUSt gQ on JUSt a Iltue b‘t -mO!'e.
o e tad B Toe e pommn o Shra 2] hare || 16 In Staff's mind, the critical point is how
of the Issuance date of the order, the order will 17 the statute deﬁnes sarvice. Under the statute'
become final upon issuance of a Consummating Order. N | .
13 itinaly protest ls net flied, ihe docket should 1118 service is defined as something that should be
refund within 90 days of issuance of the Consummating 19 construed in its broadest and most inclusive
Order. Upon notification that the refund has been . .
e e, oo T erotont e titea, e [0 SENSE. SO fiom Staffs perspective, we believe
tariff should remain In effect pending the outcome of 21 the original late payment feewas infact a
further proceedings, with any revenues colliected held . A . i
subject to refund. 22 non-basic service rate. In our mind, with the
23 '99 filing, what BellSouth has done is, they
24 have restructured and expanded the charges
25 applicable to late payment. Staff doesn't
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1 believe that the nature of the costs covered by 1 from the original filing were to demonstrate
2 the flat fee as compared to the nature of the 2 that in the cost studies, the tariff filing, all
3 costs covered by the percentage fee really can 3 of the supporting documentation, and this
4 be used as a basis for excluding the percentage 4 Commission's order around our original late
5 charge from non-basic service rate monitoring. 5 payment charge, there was never any indusion,
6 And our condlusion really hinges on the 6 mention, or discussion of the use of money. Our
7 statutory definition of service, which we 7 point in the cost study was to show that the
8 believe makes it very difficult to exdude the 8 late payment charge does not address interest
9 percentage charge from consideration. 9 charges.
10 But I did want to let you know, I don't 10 At the same time --
1 really think there is a dispute over the nature 11 CHAIRMAN DEASON: Mr. Criser, let me ask
12 of the costs covered by the '87 filing versus 12 you a question on that. Weren't you given a
13 the '99 filing. 13 working capital allowance in your rate case
14 I know there are parties here to speak. 14 which compensated you for the use of money, in
15 CHAIRMAN DEASON: Mr. Criser? 15 the sense that you would have to have money to
16 MR. CRISER: Commissioners, I'm Marshall 16 operate, and to the extent you have
17 Criser appearing for BellSouth. 17 collectables, and maybe even collectables that
18 Commissioners, on July 6th, I filed a 18 are in arrears, you were compensated for that
19 letter in this docket which I believe in more 19 through those rates?
20 detail outlines BellSouth's position on this 20 MR. CRISER: Commissioner, I guess I'm
21 matter, as well as our response to the staff 21 looking under the regime of price regulation,
2 recommendation. What I would like to do this 22 which is the regime under which we filed the
3 morming is briefly summarize our position, and 23 interest charge tariff and the late payment
24 then we're available to answer any questions 24 charge restructuring. Under that regulation,
25 that you have. 25 there are statutes which govern price and not
1 First off, I would like to talk about what 1 cost. Again, our backup of going back to the
2 it is we did, and I think that is really the 2 cost study was to ensure that we weren't trying
3 crux of this matter. First of all, BellSouth 3 to go back under the late payment charge and
4 restructured its existing late payment charge to 4 capture something that was already there. So we
5 a flat rate fee. We converted the previous 5 looked at that cost study to demonstrate that it
6 interest charge - or excuse me, the percentage 6 was not in fact a part of the late payment
7 charge to a flat rate of $1.50 for residence 7 charge.
8 customers and $9 for business customers. We 8 I quess what I've looked at in this case is
9 also created a $6 exemption which was created in 9 -- for late payment charges, we've tried to look
10 order to address Lifeline subscribers with basic 10 at what is the definition of a late payment
11 services, essentially to give them a break and 11 charge. And in doing that, we looked at
12 not charge late payment fees to Lifeline 12 BellSouth's tariff, we looked at the materials
13 subscribers if they would otherwise have 13 that we submitted to this Commission, we looked
14 incurred a late payment charge. 14 at this Commission's discussion at agenda, and
15 We structured and implemented the late 15 this Commission's order on that tariff, and
16 payment charge in compliance with the 16 nowhere in there is a reference to the loss of
17 Commission's price regulation statute. That 17 use of money or interest charges. We therefore
18 late payment charge restructure is in compliance 18 hold that the interest charge we have now
19 with the statute. 19 implemented is something distinct and separate
20 Secondly, we created a new charge, which is 20 from that fate payment charge.
21 created to address the loss of the use of money. 21 In addition to that, the interest charge
2 That charge, which also incorporates the 22 that we implemented complies with the legal
23 exemption for Lifeline customers, specifically 23 definition and regulations for an interest
24 addresses loss of use of money. And the only 24 charge. And therefore, I would respectfully
25 relevance to us of looking at the cost studies 25 submit it is in compliance with Florida law in
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1 the context of what is an interest charge. 1 Commissioners, BellSouth believes that
2 [ also would suggest we have held that 2 there is a legal distinction between late
3 since this is a fee, it is not is a service and 3 payment charges and interest charges. The two
4 therefore not subject to the price regulation 4 cannot and should not be treated as the same.
5 baskets. But in either case, whether it's a fee 5 We have developed, we have implemented, and we
6 and not subject to the baskets or treated as a 6 are applying these charges in compliance with
7 new service, our interest charge complies with 7 the appropriate Florida Statutes and in @ manner
8 the price regulation statutes. 8 which we believe reflects responsible business
9 Finally, I would also - I think it's worth 9 practice.
10 commenting that I believe that these charges are 10 We would therefore respectfully request
11 a part of a responsible business approach to 11 that you deny Staff's recommendation. Again,
12 late payment of bills. Most importantly, they 12 I'm available for questions.
13 are the most avoidable charges on a customer's 13 COMMISSIONER JABER: Mr, Criser, just two
14 bill. A customer does not pay these charges if 14 questions. You said early on that BellSouth
15 they pay their bill on time. In fact, the 15 created a new charge. I'm assuming you're
16 customer response to these charges is that since 16 referring to the 1.5% on the unpaid balance
17 last August when the tariffs were implemented, 17 greater than $6.
18 8% of residence accounts which were previously 18 MR. CRISER: The interest charge, yes,
19 paying late and 13% of business accounts that 19 ma'am,
20 were previously paying late are now paying on 20 COMMISSIONER JABER: All right. But you
21 time. 21 already had that percentage on unpaid balances
2 So this charge is not just about revenue. 22 greater than a dollar, so help me understand how
23 It's about trying to drive positive customer 23 increasing the amount upon which you tack on the
24 behavior in terms of the payment of their bills, 24 interest is a creation of a new charge.
25 In addition to that, BeliSouth works with 25 MR. CRISER: Again, the original tariff was
10 12
1 customers to create desired payment dates, to 1 a late payment charge tariff. That tariff at
2 establish installment billing, and other 2 its inception was for 1-1/2% on the customer's
3 mechanisms which wilf facilitate their payment 3 balance over a dollar on their bill. We
4 of their bills, And I would note that when we 4 restructured the late payment charge to convert
5 create an installment billing plan for a 5 it to a flat rate charge and created the
6 customer, we do not charge the late payment 6 exemption for Lifeline subscribers.
7 charge or interest charge on a recurring base. 7 Essentially, we restructured the late payment
8 It's calculated on the balance at the time the 8 charge and did that in compliance with the
9 installments are created, and it holds at that 9 appropriate guidelines from the price regulation
10 level. So this is not a matter of continually 10 statutes.
11 going back to the customer. 11 In addition to that -- and that may be what
12 And as I've noted previously, we attempted 12 has created some of the confusion, but honesty,
13 to create in these new charges an exemption for 13 an interest charge is a percent charge. We then
14 Lifeline subscribers, because we believe that if 14 created a new charge, which is the interest
15 we're going to look at an area that we can 15 charge, and we did that in compliance with the
16 target to create a break, essentially, that 16 appropriate Florida Statutes with reference to
17 that's the most appropriate way to approach 17 interest charges.
18 that. 18 COMMISSIONER JABER: You would agree with
19 I also think it's worth noting that in the 19 me that both charges are triggered by a late
20 pat year since this tariff and these charges 20 payment.
21 went into effect, we have had virtually no 21 MR. CRISER: 1 would agree with you that
22 customer complaints. Again, our main customer 22 both charges are triggered by a late payment. I
23 reaction has been the case where we have some 23 would also observe that there are other charges,
24 customers who are now paying their bills on time 24 as an example, the returned check charge, that
25 when they previously didn't. 25 are triggered by the manner in which a customer
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1 pays their bill, and the retumed check charge 1 typically would apply to the regulated side of
2 is also shown as a separate -- which is also a 2 the business, we have also done this in
3 fee. It's a fee controlled by other statutes as 3 compfiance with the statutes that address things
4 well, and is also in the basket as a separate 4 like interest charges. There are other Florida
5 item. . 5 Statutes that are relevant to that.
6 COMMISSIONER JABER: That's an interesting 6 CHAIRMAN DEASON: Mr. Criser, the 1.5% fee,
7 point. So in your tariff -- you have let us 7 as you refer to it, for amounts in arrears
8 know what your returned check fee is. Is that 8 beyond $6, that's at 1.5% per month; is that
9 approved in your tariff? 9 correct?
10 MR. CRISER: That's in our tariffs, and 10 MR. CRISER: Yes, sir.
11 it's in the basket. 11 CHAIRMAN DEASON: Which equates to 18% per
12 COMMISSIONER JABER: 1tis in the basket? 12 year?
13 MR. CRISER: Yes, And if this Commission's 13 MR. CRISER: That's correct.
14 preference is for the interest charge to be in 14 CHAIRMAN DEASON: Which is in excess of
15 the basket, I think there are some issues around 15 your cost of capital?
16 what that may do to the basket, and we would be 16 MR. CRISER: I would not hold that that
17 happy to discuss those. But if it is in the 17 equals our cost of capital, no. We set it at
18 basket, then it's in the basket as a new and 18 the statutory rate, not on a cost-based rate.
19 separate service, and we've introduced it in 19 CHAIRMAN DEASON: So then it's more than
20 compliance with the price regulation. 20 just a cost recovery. 1t is a charge that would
21 COMMISSIONER JACOBS: You would agree that || 21 -- and I think you have indicated that it
22 we're trying to follow your costs. That was 22 already has. It would impact the actions of
23 what the purpose of the original tariff was, 23 customers, hopefully in a positive manner by
24 that you were recovering the additional costs 24 having them pay their bills on time.
25 that you would have to carry these past due 25 MR. CRISER: Yes, sir.
14 16
1 accounts. 1 CHAIRMAN DEASON: So it's more than just
2 MR. CRISER: The tariff at the time it was 2 recovery.
3 introduced, the late payment charge tariff, was 3 MR, CRISER: Yes. IfI haven't been clear
4 set at a time when cost of service was a driving 4 about that, I think that's part of what I have
5 factor in the determination of rates. And we 5 tried to walk myself through, is our focus --
6 believe in addition to that, the cost studies 6 where we focused on the cost study in the
7 that were filed are relevant, because they 7 original tariff was to demonstrate that this was
8 helped to distinguish what was induded. 8 not a part of that original tariff, We also
9 Whether it's costs or not, it's also - tome, . 9 looked at other — I guess I think of it as what
10 it's a definitional issue, did this cover 10 is the definition of a late payment charge, and
1 certain things. And I believe we actually agree 11 what is the body of evidence that shows what
12 that it did not. 12 defined that. The loss of use of money or
13 I believe cost is relevant from that 13 interest charges are not induded anywhere in
14 perspective. But by the same token, under the 14 that discussion.
15 price regulation statutes, cost is provided as 15 So what we are looking at now is an
16 supporting evidence to ensure that we cover 16 interest charge, which, frankly, is a desire to
17 costs, but it's not the driver for determining 17 - if there's a cost issue, we frankly would
18 whether or not a charge is going to be charged. 18 prefer for customers to pay on time and not
19 COMMISSIONER JACOBS: What would that be? 19 incur those costs and not earn that charge. And
20 What would you argue that that should be? 20 we have been pleased to see that we in fact have
21 MR. CRISER: Well, in the case of interest 21 a positive trend in customers who are now paying
22 charges, there are actually separate statutes 2 their bills on time. The residence percentage
23 which govemn, you know, what the level of 23 equates to some 150,000 residence accounts, a
24 interest charges can be. And we have done this 24 reduction of 150,000 residence accounts in terms
25 — in addition to the regulations which 25 of paying their bills on time, or paying their
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1 bills fate. I said that backwards. I'm sorry. 1 no longer a late payment fee, to let them out of
2 COMMISSIONER JABER: If we accepted Staff's 2 the restraints that are placed by the statutes
3 recommendation, Mr. Criser, and you had to do a 3 on non-basic service categories. The tariff
4 refund, have you done preliminary calculations 4 filing itself Bell made for both of these items
5 to indicate how much the amount would be? 5 is described as a revision of the late payment
6 MR. CRISER: Again, I believe that the late 6 charge for Florida subscribers.
7 payment charge restructure that we implemented 7 I think the Staff's analysis is right on
8 is in compliance with the statute, that portion 8 point, and we urge you to adopt it.
9 of it. And then what we -- what I would reduce 9 COMMISSIONER JABER: Mr. Beck, do you agree
10 the debate over is whether the interest charge 10 that the flat fee change is appropriate under
11 is in fact a new service, a fee, or the same, | 11 the statute?
12 believe that amount is somewhere in the 12 MR. BECK: I think they can do that. The
13 neighborhood of $25 million, but I don't have a 13 restraint is that the non-basic service category
14 spedific calculation on that. And again, right 14 for miscellaneous services can't go up by more
15 -- I mean, we could go back. We certainly can 15 than 6%.
16 calculate that. And in terms what the long-term 16 COMMISSIONER JABER: But you agree that
17 impact is, it's unclear, because we're actually 17 they haven't gone up by more than 6%, so that
18 seeing that we have fewer customers now paying 18 portion of BellSouth's change is acceptable to
19 these charges. 19 you?
20 CHAIRMAN DEASON: Thank you. Mr. Beck? 20 MR. BECK: If you looked at that in
21 MR. BECK: Thank you, Chairman Deason. My 21 isolation, yes. It's the combination of the two
22 name is Charlie Beck, with the Office of Public 22 charges that makes it violate the pricé cap
23 Counsel. We fully support the Staff's analysis 23 restraints.
24 and their recommendation. 24 CHAIRMAN DEASON: Further questions?
25 BellSouth has had a late payment fee since 25 COMMISSIONER JACOBS: Staff -- I have a
18 20
1 1987, and for 12 years that late payment fee was 1 question of Staff. You argue that regardless of
2 a charge of 1-1/2% per month on the balance of 2 how described by company, that there are two
3 late payments in excess of a dollar. When we 3 issues here, One is to what extent this should
4 went to price regulation in 1996, the late 4 be just one basket, and so you would refute the
5 payment fee was placed in a category consistent 5 company's argument with that. But let's go for
6 with the price cap regulation scheme that places 6 a moment with the argument they raise that this
7 limits on the increases that can be placed on 7 is a separate item.
8 categories of non-basic services. 8 Under their argument, it would appear that
9 This charge of 1-1/2% per month was a late 9 the interest charge would no longer be subject
10 payment fee until 1999, when Bell came in and 10 to the cap, the increase limits; is that
11 restructured their late payment fee. I think 11 correct?
12 you might find it interesting that the tariff 12 MS. SIMMONS: Under BellSouth's point of
13 itself, they filed this both with the late 13 view, the percentage charge, or the interest
14 payment fee restructured as a flat amount and 14 charge, as they label it, is either a fee and
15 what they now call an interest fee as all part 15 would never be subject to non-basic service rate
16 of the same sentence in the same tariff, I 16 monitoring, or it's a new service that would be
17 mean, there are not two separate tariffs, one 17 considered on a going-forward basis for rate
18 calling for an interest fee and one for late 18 monitoring purposes.
19 payment. It's the same sentence in their 19 COMMISSIONER JACOBS: Would it be subject
20 tariff, 20 to the 6% cap?
21 Because Bell changes the name of the 1-1/2% 21 MS. SIMMONS: It would down the road if the
22 per month fee, which had been a late payment fee 22 company wanted to increase the rate. Say the
23 for 12 years, doesn't make it different. 1 23 percentage charge, if they wanted to increase it
24 mean, you can't just change the name of 24 or in some way modify it, then they would be
25 something and say now it's an interest fee, it's 25 subject to the non-basic service rate caps or
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1 rate limitations, however you want to call it. 1 Ms. Keating -- she may have other observations.
2 COMMISSIONER JACOBS: Okay. 2 But, you know, in both cases, there is a action
3 MR. CRISER: Commissioner Jacobs, the 3 taken by the customer, or non-action, some event
4 observation I would make is there are separate 4 that triggers charges. And here we're talking
5 Florida Statutes which regulate the level of 5 about fate payment triggering a charge, and
6 interest charges, and so those charges in 6 we've now gone from one charge being applicable
7 themselves have a cap on them. Whether they're 7 to two charges being applicable. As I say, we
8 in the basket or not, there is a cap. 8 just can't find a way to separate these two in
9 COMMISSIONER JACOBS: Do you know what 9 our minds.
10 those caps are for this kind of a charge? 10 COMMISSIONER JABER: Let me ask a legal
11 MR, CRISER: It's 18% per year is my 11 question. BeliSouth has filed a tariff. Under
12 understanding, which would be 1-1/2% per month, 12 telecommunications law as it exists today, those
13 which is the level of the charge we have now. 13 tariffs are presumptively valid.
14 The point I would make in addition to that, 14 MS. KEATING: Corect.
15 [ think the suggestion was that if we had 15 COMMISSIONER JABER: If all parties agree
16 somehow put these things - and I've heard this 16 that the flat fee change is acceptable under the
17 before. If we had somehow put these things into 17 statute, do we have the authority to modify this
18 two different filings, it wouldn't be an issue. 18 tariff to split the baby, so to speak?
19 Frankly, if that's an error, that's an 19 MS. KEATING: I believe that you could.
20 error because we tried to make it clear to a 20 You would probably have to do so as a proposed
21 customer reading the tariff exactly what the 21 agency action. But there is precedent in the
22 applicable fees would be for late payment of a 22 past where you've taken similar action. Ina
23 bill, and including the language together I 23 prior case involving rate regrouping, the
24 think is a - you know, it's an attempt to be as 24 Commission found that the tariff was not in
25 up-front and thorough in the explanation. And 25 compliance and required BellSouth to go back and
2 24
1 I'm somewhat concemed that - the suggestion 1 reset the rates for the areas that had been
2 that by simply separating them somehow we could 2 regrouped. But as long as you do so as proposed
3 turn this into a different matter I think falls 3 agency action, I believe that you can.
4 short. 4 COMMISSIONER CLARK: Do you mean we
5 COMMISSIONER JABER: Is that correct, 5 rejected the tariff filing, we found it invalid
6 Staff? Could they have filed separately and 6 and directed them to refile?
7 this would have been an appropriate —- 7 MS. KEATING: That's correct. And that was
8 MS. SIMMONS: No. We still would have had 8 held up on appeal. |
9 the same concemn, because we just have 9 COMMISSIONER JABER: And they would have to |
10 difficulty trying to separate the flat fee from 10 give the refunds for -- what would the refund
11 the percentage charge, because both of them 1 amount be in that scenario?
12 apply in a late payment sense. And based on how 12 MS. KEATING: Well, if you believe that
13 the statute defines service, and since service 13 it's appropriate to keep the late payment charge
14 should be construed in its broadest and most 14 but not the interest charge, then only the
15 encompassing sense, Staff finds it very 15 interest would need to be refunded.
16 difficult to separate these two items. 16 MS. SIMMONS: And at the time of filing,
17 COMMISSIONER JABER: Could you address also 17 BellSouth estimated that the interest charge
18 Mr. Criser's comments regarding retumed checks, 18 would bring in roughly between 23 and 24 million
19 that this isn't any different than having a 19 annually. That's shown on page 6 of the staff
20 returned check fee in a tariff? 20 recommendation,
21 MS. SIMMONS: Well, the retumned check fee, 21 MR, CRISER: Commissioners, at the risk of
22 you know, is in the tariff. It has been 22 making one point too many, a concern I stilf :
23 mentioned that it's subject to the non-basic 23 have is that there seems to be a logic that says !
24 service rate monitoring. I'm not sure that I 24 that this is simply a matter of semantics. I |
25 would really view this any differently. Perhaps 25 think it's important to understand.that there is J
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1 a dear distinction between interest charges, 1 Staff. The statute makes a distinction between
2 and there are statutes, usury statutes that 2 6% allowable increases for non-basic services
3 regulate that. And one of the concerns we have 3 and then a 20% for those areas in which there is
4 tried to distinguish is that if you suddenly say 4 competition. Have we made any determination as
5 late payment charges and interest charges are 5 to areas in which there is competition where the
6 synonymous, you have a whole area that you need 6 company would be permissible to impose a 20%
7 to look at in terms of whether or not late 7 increase in non-basic services?
8 payment charges are being pulled under the usury 8 MS. SIMMONS: We have not had a company
9 charges. 9 that has requested to use the 20% flexibility;
10 I think I would also observe in terms of 10 thus, there has not been a need to make a
1 distinguishing between these charges, this 11 determination. In this particular case, even if
12 Commission itself has a late payment process for 12 the Commission felt that the 20% flexibility
13 regulatory assessment fees which assesses a late 13 would be appropriate, the amount of money
14 payment penalty of 5% per month up to a total of 14 generated from this filing is still in excess of
15 25% of the balance due, a 12% cost of money or 15 that limit.
16 interest charge, and a charge for recovering the 16 CHAIRMAN DEASON: I realize it is in
17 cost of collections. So the distinguishing 17 excess. But if there were 20% increases
18 between the types of charges is not something 18 allowed, at least in some areas it would reduce
19 new, and it is dangerous to oversimplify this 19 the amount of refund, would it not?
20 process and draw these things all into one pot. 20 MS. SIMMONS: Yes, it would.
2 COMMISSIONER JABER: Mr. Criser, but the 21 CHAIRMAN DEASON: Mr. Criser, have you
2 Commission orders refunds with interest, for 22 given any thought to whether there are areas in
23 example, and those interest payments are 23 which you would be permitted to impose a 20%
24 governed by our statutes and the usury laws; 24 increase?
25 right? The trouble I'm having understanding 25 MR. CRISER: Yes, we've looked at that.
26 28
1 your point is the interest charge, as you call 1 Again, I would say -- and I don't mean to stick
2 it, is triggered by a late payment. That's the 2 myself out on a rock, I guess is what I'm trying
3 trouble I'm having understanding your - 3 to say. I think, clearly, when we've looked at
4 MR. CRISER: I suppose - I heard the 4 this particular issue, you know, I guess there's
5 reference earlier about taking things at their 5 an issue and argument that says it's common
6 most broad and indusive level. And not to be 6 industry practice, We have companies out there
7 flip about it, but at some point, people who 7 who have charges far in excess of the level that
8 have telephone services incur charges, but they 8 BellSouth charges. It's an area that I think
9 are not all the same thing. There are different 9 frankly comes back to -- I'm worried about
10 types of charges. 10 splitting the baby, because I really believe
11 Historically, we never induded an interest 11 there is a danger in trying to combine these
12 charge or a loss of use of money type charge in 12 things into one thing. Itis -
13 our late payment fee. This is a new and 13 COMMISSIONER JABER: Those companies that
14 distinct fee. It may -- for purposes of going 14 you cite to in your letter, are they price
15 forward, at this Commission's discretion, may be 15 regulated telephone companies?
16 induded in the basket or not indluded in the 16 MR. CRISER: Some of them are. The ones we
17 basket, but it is something new and distinct. 17 cite in our letter, no, I don't believe so.
18 That's the point we're trying to make. And we 18 They are companies that have tariffs on file
19 believe the Florida Statutes, both the statutes 19 with this Commission. That information was from
20 that apply to price regulation, as well as some 20 tariffs on file with this Commission.
21 of the broader statutes that apply to things 21 CHAIRMAN DEASON: Commissioners, further
22 like interest charges, that all of those things 22 questions?
23 align, that we are allowed and we are permitted 23 COMMISSIONER JACOBS: The essence of the
24 to do what we are doing. 24 recommendation today goes to whether or not
25 CHAIRMAN DEASON: I have a question for 25 there's a violation. Is that the anly avenue by
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1 which we can address the legitimacy of this 1 And the ultimate avenue that the company
2 tariff? In other words, do we have to say it's 2 has to ensure that is that they disconnect them,
3 violating? Can we just reject the tariff? 3 When a customer refuses to pay their bill, the
4 MS. KEATING: In order to reject the 4 companies have the opportunity to disconnect
5 tariff, I believe you need to find that it is in S them. They minimize the extent of past due
6 violation, because they are filed and become 6 balances by that ultimate act, and it's done
7 presumptively valid. 7 fairly frequently. So if I were looking to
8 CHAIRMAN DEASON: Commissioners, do we have || 8 manage this area of the business, I would think
9 a motion? 9 that you have a cap there.
10 COMMISSIONER JACOBS: Well, I'll wade in. 10 Now, I've seen that there is this issue of
1 I began on this one from the premise that the 11 consumers who repetitively -- who continue to
12 company says that's the basis of their charge. 12 have late balances. That's probably an issue
13 Once you step away from the idea that you're 13 here, and I would think that that's something
14 looking at cost-based and you're looking at rate 14 that the company might want to look at and might
15 of return, you're looking at what we were 15 want to manage through this provision.
16 anticipating would be a competitive 16 Unfortunately, I see this provision as being
17 marketplace., And in a competitive marketplace, 17 quite onerous in terms of managing that number
18 the company surely has the right to go out and 18 of customers who are continually late month
19 offer services and products for which it should 19 after month. I may be wrong. I have to say the
20 seek the market-based price, and the company 20 evidence is not really clear to me here as to
21 seems to be offering this as something in that 21 whether or not it's appropriate to manage that
2 order. 22 body of customers though this provision.
23 [ differ. I do not see this as a company 23 Absent that, I see a provision that will
24 offering a service. I see this as an issue 24 generate a substantial, according to projections
25 where the company is attempting to manage its 25 from Staff, a substantial amount of revenue from
30 32
1 business. And again, it ought to have the 1 the body of consumers that I would say would be
2 flexibility and opportunity to do that. 2 highly taxed, if not poorly equipped to
3 The troubling aspect for me is, I see an 3 contribute that revenue,
4 effort here to look at an aspect of its business 4 Now, it would trouble me even more if this
5 from a different way, and that is, to what 5 were really a competitive offering, because in
6 extent it can serve as a revenue-producing 6 that instance, you have an industry where
7 vehide. In this regard, and in particular, 7 companies are seeking market share and seeking
8 this circumstance troubles me. When [ start 8 to attract customers, and who would impose an
9 thinking about the consumers who are going to 9 18% charge on this customer that they value.
10 incur this charge, the first thing I think about 10 That would trouble me. But we understand that
11 is that they're already having problems paying 11 we're transitioning to competition, and so we're
12 the bill. 12 here as a surrogate to make sure that - in that
13 So there's a divergence here. The company 13 transition, we're trying to make sure that all
14 would say, well, this would be an incentive to 14 players in the marketplace, and the consumers
15 make them focus and give priority to this bill 15 particularly, are treated with faimess and with
16 and make sure they pay this on time. There's 16 equity. .
17 some value in that. I don't disagree with 17 That's how I approach this question. 1
18 that, 18 have no doubt that the company has the
19 My experience is that most people are ' 19 opportunity, and should have the opportunity to
20 robbing Peter to pay Paul. And to the extent 20 manage their business, and if they want to
21 that this would be an incentive to the consumer, 21 restructure this charge, that's up to them. But
22 I think it would be fairly limited. Most people 22 we're here as a surrogate, and we're here to see
23 value their telephone. They will do most 23 that to the extent that we're transitioning to
24 anything they can to keep their telephone 24 competition, consumers see as much of the
25 service on, 25 benefits of competition as possible. I don't

ACCURATE STENOTYPE REPORTERS, INC. - 850/878-2221



SHEET 9

—
33 35
1 see that in this offering. I see consumers 1 put in a basket. On looking at that, I believe
2 being fairly burdened by this offering. 2 there is an issue, you know, whether it's in
3 COMMISSIONER CLARK: I have a question, 3 part of or beyond this particular discussion,
4 Mr. Criser, The previous late payment charge of 4 which is, should fees like the returned check
5 1.5% on the unpajd balance greater than a 5 charge, like interest fees, be in the basket or
6 dollar, was that part of the miscellaneous 6 not, and what's the appropriate way for those to
7 non-basic service basket? Was that previously 7 be administered.
8 part of it? 8 We frankly have tried to look at this not
9 MR, CRISER: Yes, it was. 9 just from a company trying to make money
10 COMMISSIONER CLARK: So it was a graduated 10 perspective, but from what is the best public
1 rate. But now you're saying the fixed rate 11 policy approach. And one of the observations we
12 should be only considered part of that basket, 12 have is that by just throwing things into
13 and the interest rate should not. Is that what 13 baskets, particularly ones that are capped
14 you're saying? 14 otherwise, you create maybe some unintended —-
15 MR, CRISER: Our logic -- I hate to get 15 or increases that wouldn't have been there
16 into this argument. I think our logic -- one 16 otherwise as you apply the basket. I hope I
17 part of my answer would be that that should be 17 haven't confused that totally.
18 irrelevant, because we believe this is either a 18 CHAIRMAN DEASON: Commissioners, maybe we
19 fee and not part of the basket, or this is a new 19 can refocus for just a moment. I appredate all
20 item, and it is in the basket. 20 the debate and dialogue that we've had here, but
21 COMMISSIONER CLARK: It's certainly not a 21 to me it's not an issue as to whether it's
2 new service. Idon't think the customers would 22 burdensome on the customers, or whether it is a
23 see it as a service. 23 good management policy, or whether this
24 MR. CRISER: And frankly, our argument for 24 restructure makes management sense and it
25 not putting it -- part of our logic for not 25 incentivizes customers to pay their bifls on
M4 36
1 putting it in the basket is that if you put 1 time. All of that, while that's important if we
2 things in the basket, if there's a concern -- 2 were in that mode, we're not in that mode.
3 what we've tried to be is responsibie about 3 We're strictly looking as to whether under
4 this. If you put things in the basket that are 4 the statute and the interpretation of the
5 capped otherwise, then you leverage the basket 5 statute, whether this is a permissible charge,
6 to be able to increase other services by a 6 and we're not here to debate the merits of this,
7 greater amount than you would have been able to 7 other than can it be implemented consistent with
8 do if you hadn't done that, if that makes 8 the statute. That's the critical issue. We've
9 sense. We're building the foundation in the - 9 got to address that issue.
10 basket with things that have statutory controls 10 And I believe that this charge is not
11 on them, and so we believe you potentially 1 consistent with the statute, that our Staff's
12 create a negative public policy by throwing 12 interpretation is correct. The only leeway I
13 things into baskets just to do so. 13 see in it, that is, there may be areas in the
14 COMMISSIONER CLARK: Well, it would be fair 14 state where there is sufficient competition that
15 to say that previously you had considered the 15 a 20% increase in these charges may be
16 late payment charge or the percentage was part 16 permissible, But as Staff has pointed out, the
17 of the miscellaneous non-basic service basket. 17 increase in terms of revenue for this basket is
18 MR. CRISER: Yes. Yes. 18 somewhere in excess of 50%. But that's my
19 COMMISSIONER CLARK: But now you're arquing 1} 19 narrow viewpoint on it
20 that it should only be the flat rate and not the 20 I think that's the critical issue, and
21 interest charge. 21 that's what we've got to grasp and decide one
2 MR. CRISER: Well, I mean, this Commission 22 way or the other, is it legal or is it not under
23 had -- I think I would say it differently. At 23 our interpretation of the statute.
24 the time the price regulation baskets were 24 COMMISSIONER JABER: May I try to give a
25 created, the existing late payment charge was 25 motion, Mr. Chairman, and see how far we get?
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1 In response to Staff's response to my 1 the tariff that was in effect prior to that.
2 question, I think it is dear that the flat fee 2 CHAIRMAN DEASON: Well, can we do this?
3 change is not violative of the statute, and I 3 This -- obviously, BeliSouth has the opportunity
4 think that there's agreement from the parties 4 to canry this to hearing by some mechanism, |
5 that that's correct, 5 guess protesting the Commission's decision. If
6 With respect to the percentage changes, I 6 they are willing to guarantee that the refunds
7 completely agree with what you're saying, 7 would be made, can they continue the charges as
8 Mr. Chairman, and that was the nature of the 8 they currently exist while the matter goes to
9 questions I asked. [ can't understand why now 9 hearing?
10 there is a difference in philosophy. To me, the 10 MS. SIMMONS: That would seem to be an
1 percentage change, whether it was called 11 option.
12 interest or not, existed from the beginning of 12 COMMISSIONER CLARK: Say that again.
13 the baskets. I don't understand how changing 13 CHAIRMAN DEASON: Simply have the charges
14 the amount upon which the percentage is applied 14 remain in effect as they are, if they're willing
15 is now a new service charge. 15 to take the burden of ultimately making the
16 Saying that, if we modify this tariff and 16 refunds if we go to hearing and some other - if
17 it has to be PAA and BellSouth has to file a new 17 we go to hearing, will we have the latitude then
18 tariff, perhaps in that new tariff they can let 18 to impose whatever we believe is the correct
19 us know what areas might be at 20% competition. 19 structure for a late payment charge if we go to
20 I don't know. 20 hearing? At the conclusion of that, we can
21 But my motion is to modify the tariff, or 21 impose our own, not just rely upon them to come
22 to reject the tariff and allow them to file a 22 back with a different filing.
23 modified tariff that indicates only the change 23 MS. KEATING: I believe that you do have
24 in the flat fee, and to give the appropriate 24 that leeway.
25 refunds for the so-called interest charges. 25 COMMISSIONER CLARK: I'm not sure
38 40
1 COMMISSIONER CLARK: The only question I 1 procedurally what - that we would do a PAA
2 have about that is, I think we should simply 2 rejecting the tariff?
3 reject it and let them come back with one that 3 CHAIRMAN DEASON: No. We would -- I guess
4 complies with the law, and then it's up to them 4 my concem is this. If BellSouth takes us to
5 to dedide if they can meet a 20% - if they can 5 hearing, which is certainly within their right,
6 meet the requirements for doing that. 6 why do we want to be changing rates back and
7 MS. SIMMONS: Commissioner Clark, then 7 forth and back and forth? These rates have been
8 would your suggestion be that basically the 8 in effect for some time. If they're going to
9 tariff be cancelled and that the company would 9 take this to hearing and have their day in
10 revert back to the prior version of the tariff? 10 court, which they're certainly entitled to, why
11 COMMISSIONER CLARK: We oould either do 11 not just allow the same rates to continue,
12 that or give them some opportunity to file a 12 realizing that if they lose their case at
13 modified tariff. I guess my point is that I 13 hearing, then the refund just -- the refund
14 don't know that we should direct them as to what 14 continues to grow, and they will be responsible
15 kind of tariff they should file. We should 15 for making those refunds.
16 reject this one and allow them to file one 16 MS. KEATING: Let me just try to make sure
17 that's in compliance. 17 I understand what you're saying. You would say
18 COMMISSIONER JABER: I think Staff is 18 reject the tariff as not in compliance, and.then
19 making the clarification for us that we have to 19 if they protest, allow them to continue
20 let some tariff remain in effect. Otherwise, 20 operating under the tariff pending the outcome
21 they would have -- the company would have to 21 of further proceedings?
22 refund the entire amount. I think that's the 22 CHAIRMAN DEASON: If that can be done
23 distinction. 23 procedurally legally.
24 COMMISSIONER CLARK: We would revert - as 24 BeliSouth, do you have a - do you want to
25 far as I'm concerned, we would revert back to 25 — I don't know what the vote is going to be,
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1 but at least there's some sentiment that there's 1 they choose to go to hearing, we would allow it
2 going to be a finding that the tariff is in 2 to stay in effect, and at the condusion of the
3 violation, and there may be a necessity to take 3 hearing, the refunds would be due from the time
4 this to hearing. What do we do in the meantime? 4 they first filed the tariff and changed the
5 MR. CRISER: Chairman Deason, we committed 5 rates. Okay? And they would have -- in the
6 at the beginning of this process at the time 6 meantime, they have the option of filing a new
7 when our tariff was originally being considered 7 tariff and have that go into effect, at which
8 that if our tariff were found to be unlawful, we 8 time the rates would change to their new tariff,
9 would refund the appropriate amounts to 9 because they're presumptively valid.
10 customers. So I think that the hold harmless 10 COMMISSIONER JABER: Let's be clear on the
1 provision is already there. 1 nature of the refunds. We're all talking about
12 I would also observe, let's just say 12 the interest charge, quote, unquote. We are not
13 looking at where I think I see we are right now, 13 tatking about the change in the flat fee being
14 the other complexity you have, as an example, we 14 refunded.
15 created an exemption for Lifeline subscribers in 15 COMMISSIONER CLARK: Well, I think it would
16 this current tariff. If we suddenly went back 16 depend on -
17 to the tariff that was in effect before that 17 CHAIRMAN DEASON: I think the refunds have
18 time, it would effectively remove that 18 to be based upon revenues and percentage
19 exemption. I think the proposal that says we go 19 increases in revenues. They are allowed a 6%
20 forward with where we are till this is conduded 20 increase, so we would have to calculate -
21 is probably the least complicated and probably 21 assuming we ignore the 20% -- and they may can
22 the least disruptive way to proceed. 2 justify some 20% increases. I'm not sure. But
23 CHAIRMAN DEASON: Can we just take it to 23 it would be a calculation of the revenues
24 hearing on our own motion and the refund 24 generated with this new structure versus the old
25 provisions continue while we take it to hearing? 25 structure, and compare those two revenues, and
42 44
1 COMMISSIONER CLARK: Well, it's not dear 1 to the extent that the new structure generates
2 to me that we would go to hearing. I mean, it 2 more revenue than a 6% increase of the old
3 seems to me that BellSouth may choose to file 3 structure, that amount of dollars has to be
4 another tariff. 4 refunded. And how you calculate that on a per
5 CHAIRMAN DEASON: That's certainly possible 5 customer basis I'm not sure, but that would be
6 too. 6 the mechanism of the calculation.
7 COMMISSIONER CLARK: I guess - why don't 7 COMMISSIONER CLARK: I think the Staff
8 we issue a proposed agency action that would 8 could come back to us with a recommendation on
9 reject the tariff, but allow it to remain in 9 the amount of the refund.
10 effect for 30 days, within which time BellSouth 10 MS. SIMMONS: Right. It could get a little
11 can either file a new tariff that would be in 11 bit awkward because of different customers --
12 compliance with or consistent with our vote 12 COMMISSIONER CLARK: Sure.
13 today, or request a hearing. If they request a 13 MS. SIMMONS: -- being billed differently.
14 hearing, then the tariff would remain in effect 14 COMMISSIONER CLARK: Sure. You would have
15 until the condlusion of that process, with the 15 to come back to us after you've had a chance to
16 understanding that refunds would be due back to 16 look at it.
17 the time the tariff originally went into effect 17 MS. SIMMONS: I mean, I guess conceptually
18 in 1999. 18 or theoretically, it would seem as though you -
19 MS. KEATING: Would you actually be finding 19 COMMISSIONER CLARK: Sally, do we have to
20 the tariff in violation, and if so —- 20 figure this out now?
21 COMMISSIONER CLARK: Yes. 21 MS. SIMMONS: We don't have to.
22 MS. KEATING: -- what about refunds after 2 COMMISSIONER CLARK: Okay. I would move
23 that 30-day period? 23 Staff.
24 COMMISSIONER CLARK: They would have -- the |} 24 CHAIRMAN DEASON: All right. Let me see if
25 refunds - we would find it in violation. If 25 I'm dear. You're just moving Staffs

ACCURATE STENOTYPE REPORTERS, INC. - 850/878-2221



—— SHEET 12

45

recommendation without a PAA or anything else.

COMMISSIONER CLARK: No. Iguess I should
be dearer. I would move that we find the
tariff invalid, allow it to remain in effect for
30 days, at which_time BellSouth can either file
a new tariff that is consistent with what we've
done today, or they can ask for a hearing, in
which case the tariff remains in effect, but
then at the conclusion of that proceeding,
appropriate refunds would be due.

CHAIRMAN DEASON: Only one question, and
I'll direct this toward you. Is 30 days
sufficient for BellSouth to structure a new
tariff or else - it would obviously be
sufficient for you to request a hearing, I would
think.

MR. CRISER: Thirty days is sufficient.

CHAIRMAN DEASON: Very well.

MS. SIMMONS: Commissioners, I need to make
one darification, and that is that this filing
was made in both the general services tariff as
well as the private fine tariffs.

COMMISSIONER CLARK: Well, we are finding
both tariffs invalid.

MS. KEATING: And let me also darify. You
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would be doing this as PAA?

COMMISSIONER CLARK: Yes. Don't we have to
do it as PAA?

MS. KEATING: I believe so, because --

COMMISSIONER CLARK: Okay.

CHAIRMAN DEASON: There is a motion. Is
there a second?

COMMISSIONER JABER: Second.

COMMISSIONER JACOBS: Second.

CHAIRMAN DEASON: Moved and seconded. All
in favor say "aye."

COMMISSIONER JACOBS: Aye.

COMMISSIONER JABER: Aye.

COMMISSIONER CLARK: Aye.

CHAIRMAN DEASON: Aye. Show the motion
carries unanimously. Thank you.

(Condusion of consideration of Item 10.)
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