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PARTICIPANTS: 

KIMBERLY CASWELL, V e r i  zon 

JOSEPH HATCHETT, on beha l f  of AT&T. 
JOSEPH McGLOTHLIN, on beha l f  o f  FCCA. 
NANCY WHITE, Be l l sou th .  

CLAUDIA DAVANT, AT&T. 
JASON FUDGE and HAROLD MCLEAN, F l o r i d a  PSC. 

STAFF RECOMMENDATION 

I S S U E  1: should B e l l s o u t h ' s  Motions to Dismiss, o r ,  
i n  t h e  a l t e r n a t i v e ,  Motions t o  s t r i k e  AT&T's P e t i t i o n  
and FCCA'S Request be granted? 

P e t i t i o n  has been rendered moot. s t a f f s  
recommendati on on B e l  1 South ' s Mot i  on regard i  ng FCCA' s 
Request i s  subsumed i n  i t s  recommendation i n  I ssue  2 
and 4. 

RECOMMENDATION: No. The motion regard ing AT&T's 

ISSUE 2 :  should B e l l s o u t h ' s  Motion to Dismiss, f i l e d  
August 28, 2001, be granted? 
RECOMMENDATION: No. The Mot ion should be denied 
w i t h  t h e  understanding t h a t  t h e  Commission's a u t h o r i t  
t o  order  any r e l i e f  w i l l  be made when t h e  appropr ia te  
r e l i e f ,  i f  any, i s  determined. Th is  ana lys i s  i s  also 
appl i cab1 e t o  Bel 1 South ' s Mot i  on t o  D i  smi ss FCCA' s 
Request f i l e d  A p r i l  17, 2001. 

2 

I 

I ssue  3 :  should Be l lSouth 's  Motion f o r  More D e f i n i t e  
Statement and Motion t o  S t r i  ke  C l a r i f i e d  and Amended 
P e t i t i o n ,  f i l e d  August 28, 2001, be granted? 

deprec iated . RECOMMENDATION: No. The motions should be 

ISSUE 4: should the  Commission proceed t o  hear on 
AT&T's Amended P e t i t i o n  t o  consider s t r u c t u r a l  
separa t ion  o f  Be l l sou th ,  as w e l l  as o t h e r  remedies? 
RECOMMENDATION : Yes The Commi s s i  on should s e t  t h i  s 
docket f o r  hear ing and cont inue i t s  i n v e s t i g a t i o n  o f  
t h e  mat ters  ra i sed  in AT&T'S Amended P e t i t i o n  and 
FCCA's Request. 

I S S U E  5 :  should t h i s  docket be closed? 
RECOMMENDATION: No. Based on s t a f f ' s  recommendation 
i n  Issues 1, 2 ,  3 ,  and 4, t h i s  docket should remain. 
open. 
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CHAIRMAN JACOBS: We're now on I t e m  4. 

MR. FUDGE: commissioners, Item 4 i s  

s t a f f  s recommendation on Bel 1 South ' s v a r i  ous 

motions t o  d i  smi ss . 
CHAIRMAN JACOBS: Very we11 M S .  whi te .  

MS.  WHITE: Thank you. Thank you, 

M r .  chai  rman 

Th is  vo te  i s  about whether t h e  Commission 

should go forward w i t h  a hear ing t h a t  may o r  may 

n o t  determi ne whether s t r u c t u r a l  separat ion , an 
ex t rao rd ina ry  remedy, m a y  o r  m a y  n o t  be w i t h i n  

the  Commission's j u r i s d i c t i o n  t o  f i x  a problem 

t h a t  may o r  may no t  e x i s t .  There's c e r t a i n l y  a 

knot  o f  mays, maybes, coulds,  and perhapses 

surrounding t h i s  i s s u e .  

Let's go back fo r  a minute t o  another 

p e t i  ti on, a p e t i  t i on f i  1 ed by competi ti ve 

c a r r i e r s  f o r  Commission a c t i o n  t o  support  local 

compet i t ion i n  Be l lSouth 's  se rv i ce  t e r r i t o r y .  

Th i s  was f i l e d  i n  late  1998. It was Docket No. 

981834. AT&T, MCI, F l o r i d a  Compet i t ive C a r r i e r s  

Associ a t i  on, and t h e  Competi ti ve 

Telecommunications Associat ion,  among o thers  , 

a l l eged  t h a t  t he re  were c e r t a i n  roadblocks to 

l o c a l  compet i t ion i n  F l o r i d a  and t h a t  f o u r ,  f o u r  
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ac t ions  were requ i red  by t h i s  Commission t o  spur 

1 ocal  compet i t ion.  

F i r s t  they sa id  t h a t  t h i s  Commission should 

e s t a b l i s h  a gener ic UNE p r i c i n g  docket. Then 

they s a i d  t h i  s Con" s s i  on should es tab l  i sh a 

compet i t i ve  forum t o  address Be l lSouth 's  

opera t iona l  issues.  Thi  rd ,  t h e  ALECs s a i d  the  

Commi s s i  on shoul d es tab l  i sh t h i  rd -pa r t y  t e s t i  ng 

o f  Be l  1 South ' s ope ra t i  ona1 support  systems. And 

f o u r t h ,  they  sa id t h e  Commission should 

es tab l  i sh a r u l  emaki ng f o r  expedi ted d i  spute 

reso l  u t i  on "On1 y w i  t h  these spec-i f i  c ac t i ons  , " 
s a i d  t h e  ALECs, " w i l l  F l o r i d a  see progress i n  

the  devel opment o f  1 ocal  competi ti on " 

YOU should note t h a t  s t r u c t u r a l  separat ion 

w a s  no t ,  I repeat, was n o t  one o f  t h e  ac t i ons  

sought about these p e t i t i o n e r s  . 
NOW, i n  response t o  t h i s  p e t i t i o n ,  t h e  

Commi s s i  on opened several  dockets I They opened 

a docket, gener ic docket on t h e  p r o v i s i o n i n g  o f  

c o l l o c a t i o n .  They opened a gener ic  docket on 

t h e  p r i c i n g  o f  unbundled network elements. They 

opened a gener ic  docket on compensation between 

ILECS and ALECS f o r  t e rm ina t ing  l o c a l  t r a f f i c .  

The C o m m i  s s i  on opened a docket to i n v e s t i  gate 
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t h e  establ ishment o f  permanent performance 

measures. Thi  s Commi s s i  on es tab l  i shed 

t h i  rd -par ty  t e s t i n g  f o r  B e l l s o u t h ' s  opera t iona l  

support systems. And these dockets were i n  

a d d i t i o n  t o  dockets p rev ious l y  h e l d  on number 

po r tab i  1 i t y  , resa l  e, i nterconnect i  on, and number 

conservat ion issues . 
The Commission has r e c e n t l y  opened a docket 

on a1 1 e g a t i  ons o f  a n t i  compet i t i ve  behavi o r ,  and 

t h e  Commi s s i  on has a1 so estab l  i shed a 

c o l l a b o r a t i v e  process i n  an at tempt t o  reso lve  

var ious  opera t iona l  i ssues . And t h i  s doesn' t 

even mention some o f  t h e  major a r b i t r a t i o n s  a t  

which issues common t o  several  ALECS have been 

resolved by the  Commi s s i  on . 
NOW t h a t  these var ious  dockets a re  e i t h e r  

resolved o r  i n  t h e  process o f  be ing resolved, 

o n l y  now do t h e  ALECs come along and say, "Wait 

a minute. The actions we requested i n  l a t e  1998 

and that  you granted, t h e  ac t i ons  t h a t  have been 

ongoing f o r  t h e  l a s t  two years, w e l l  t h e y ' r e  

j u s t  n o t  good enough. W e  want s t r u c t u r a l  

separat ion."  o n l y  when t h e  ac t i ons  t h a t  you 

were asked t o  take are coming t o  f r u i t i o n  d i d  

t h e  FCCA and AT&T say, "We've thought o f  another 

r 

_ .  
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hurd le  f o r  6e l l sou th . "  

NOW, t he re  w i l l  always be another hurd le ,  a 

h igher  standard t h a t  these p a r t i e s  want. 

expl  i c i  t l y s t a t i  ng t h a t  t h e  ac t i ons  they  asked 

f o r  a re  n o t  good enough, t h e  ALECs are  

i m p l i c i t l y  saying, " W e  d o n ' t  l i k e  t h e  answers 

the  Commission gave u s . "  You're be ing asked t o  

prejudge t h a t  t h e  ac t i ons  t h a t  you have taken i n  

these dockets have no t  and w i l l  n o t  accomplish 

anything, and t h i s  you shou ldn ' t  do. 

BY 

S t r u c t u r a l  separat ion i s  an enormous s tep  

i n t o  t h e  unknown. ~ 1 1  t h a t  AT&T and t h e  FCCA 

have advanced i n  favo r  o f  s t r u c t u r a l  separat ion 

are accusations o f  conduct. NOW, i f  t h e r e ' s  a 

v i  01 a t i  on o f  conduct, t h i  s Commi s s i  on has the  

a u t h o r i t y  t o  address i t  w-ithout t h e  necess i ty  

for  an ex t rao rd ina ry  remedy such as s t r u c t u r a l  

separat ion 

What w i l l  t he  byproducts o f  s t r u c t u r a l  

separat ion be? Increased cos ts  passed on t o  

customers i n  the  form o f  h igher  p r i c e s ;  customer 

confusion, more regu la t i on ,  n o t  less -- even the  

s t a f f  recogni zes t h i  s i n t h e i  r recommendat-i on. 

A grea te r  burden on t h e  resources o f  t h e  

Commi s s i  on, n o t  1 ess ; i ncreased complexi ty;  and 

ACCURATE STENOTYPE REPORTERS, U C .  
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a p r e t t y  good argument t h a t  t h e r e ' s  no 

a u t h o r i t y ,  t he re  w i  11 be no r e g u l a t o r y  a u t h o r i t y  

over t h e  wholesale s ide .  

Now, t h i s  Commission i s  be ing asked t o  take 

a general average s t a t u t e ,  a s t a t u t e  t h a t  says 

t h e  Commission should encourage and promote 

compet i t ion,  you're being asked to take  t h a t  

s t a t u t e  and d i s t o r t  i t  t o  f i t  t h e  Draconian 

a c t i o n  sought by the  ALECs. If the Commission 

s t a r t s  down t h i s  path,  l o g i c  goes o u t  t h e  

window. what 's going t o  be next? Are you going 

t o  be asked t o  use t h e  s t a t u t e  t o  fund 

f i nanci a1 1 y a i  1 i ng ALECs because t h a t  w i  11 

encourage and promote compet i t ion? A r e  you 

going t o  be asked to c lose  an ILEC'S operat ions 

compl ete7y because t h a t  might encourage and 

promote competi t i on? 

Look a t  t he  t i m i n g  of t h i s  request.  Th i s  

Commission i s  i n  t h e  middle o f  s e l l s o u t h ' s  2 7 1  

proceeding, a proceeding t h a t  w i l l  , i n  p a r t ,  

determine whether l o c a l  compet i t ion  e x i s t s  in 

F l o r i d a .  I n  s ta tes  t h a t  have l o n g  d is tance 

a u t h o r i t y ,  l o c a l  compet i t ion has increased 

d ramat i ca l l y .  SO t h e  2 7 1  proceeding i s  also a 

proceeding t h a t  by o the r  s t a t e s  exper i  ence w i  11 

ACCURATE STENOTYPE REPORTERS, U C .  
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promote compet i t ion i n  F l o r i d a .  

Consider who stands t o  g a i n  by going 

forward w i t h  a hear ing on t h i s  issue.  Not t h e  

Commission; your burden w i l l  increase.  N o t  t h e  

customer; t h e i r  confusion w i l l  increase.  And 

c e r t a i n l y  no t  Be l l sou th .  The p a r t i e s  who w i l l  

ga in  a re  t h e  same ones t r y i n g  t o  prevent  

s e l l  South f rom e n t e r i  ng t h e  long d is tance 

market. 

Don ' t be f o o l  ed by p r o t e s t a t i o n s  t h a t  t h e i  r 

mot ive -i s t o  encourage 1 oca1 competj ti on 

You've heard t h a t  before.  YOU acted on it. 

NOW, o n l y  when your l abo rs  a re  bear ing f r u i t  do 

you hear t h e  ALECs shout ing f o r  more. 

I urge you t o  r e j e c t  a hear ing  on t h i s  

i ssue,  and I urge you t o  c lose  t h i s  docket. 

Thank you. 

CHAIRMAN JACOBS: Very W e l l .  MS.  C a S W e I l .  

MS.  CASWELL: As M s .  White p o i n t e d  Out, 

s t a f f ' s  recommendation says t h a t  you may o r  may 

no t  have t h e  a u t h o r i t y  t o  o rder  s t r u c t u r a l  

separat ion f o r  Bel lSouth,  b u t  t h a t  you should go 

ahead and ho ld  a hear ing anyway and decide a t  

the  end. Ver izon agrees w i t h  Be l l sou th  t h a t  you 

d o n ' t  have j u r i s d i c t i o n  t o  order  s t r u c t u r a l  

ACCURATE STENOTYPE REPORTERS, INC. 
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separat ion under any scenar i  0 .  

But l e t ' s  leave t h e  l e g a l  arguments as ide 

f o r  a moment and use some common sense. The 

I L E C s  and the  CLECs may n o t  agree on t h e  d e t a i l s  

o f  how much s t r u c t u r a l  separat ion would cost and 

whether i t  would b e n e f i t  anyone. There i s  no 

d i  spute, however, t h a t  t h e r e  w i  11 be s i  gn i  f i  cant  

costs  . That 's  sel f - e v i  dent. D i v i  d i  ng one 

company i n t o  two will crea te  i n e f f i c i e n c y  and 

expense . 
There has also been no r e a l  chal lenge t o  

t h e  p o i n t  t h a t  s t r u c t u r a l  separat ion would c h i l l  

I L K S '  investments i n  t h e  s t a t e .  Maryland, f o r  

instance,  re jec ted  s t r u c t u r a l  separat ion 

1 e g i  sl a t i  on because i t  would d i  scourage 

investment i n  new technologies and i t  would 

suppress j o b  c rea t i on .  Here i n  F l o r i d a ,  union 

leadersh ip  has c a l l e d  s t r u c t u r a l  separat ion a 

r a d i c a l  and i l l - c o n c e i v e d  i d e a  and a t h r e a t  t o  

good union j o b s .  

NOW, let's consider these concerns about 

investment, jobs,  and increased costs i n  l i g h t  

o f  today 's  environment. Since September llth, 

i n v e s t o r s  have p u l l e d  ou t  o f  t h e  s tock market i n  

droves. The country  i s  headed i n t o  a recession. 

ACCURATE STENOTYPE REPORTERS, U C .  
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The U .  S .  Congress i s consi d e r i  ng economi c 

s t imu lus  packages. Pres ident  Bush i s  working on 

a p lan  t o  p r o t e c t  n a t i o n a l  s e c u r i t y  and 

r e i n v i g o r a t e  the  economy. The p lan  w i l l  address 

p r o t e c t i n g  c r i t i c a l  t e l  ecommuni ca t i ons  

i n f  r a s t r u c t u r e  and boos t i  ng broadband 

deployment . 
Here i n  F l o r i d a ,  unemployment c la ims are 

soar ing.  Governor Bush i s  doing a l l  he can t o  

p u t  t he  F l o r i d a  economy back on t r a c k .  

The F B I  has p u t  t e l  ecommuni c a t i o n s  

u t i l i t i e s  on h igh  a l e r t ,  and s t a t e  law 

enforcement a u t h o r i t i e s  have asked these 

companies f o r  t h e i  r c r i  s i  s management plans . 
NOW, here 's  where t h e  common sense i s  

impor tant .  Given these cond i t ions ,  do you want 

t o  e n t e r t a i n  a r a d i c a l  proposal t h a t  w i l l  have 

unmi s takabl  y negat ive impacts on i nvestment and 

jobs? As policy-makers around t h e  country  

read jus t  t h e i  r p r i o r i t i e s  t o  focus on network 

s e c u r i t y  and r e l i a b i l i t y ,  do you want t o  even 

consider the  p o s s i b i l i t y  o f  break ing up t h e  

1 argest  t e l  ecommuni ca t ions  company i n F1 o r i  da? 

DO you want t o  consider a scheme t h a t  w i l l  

undermine Be l l sou th ' s  a b i l i t y  t o  respond t o  a 

ACCURATE STENOTYPE REPORTERS, I N C .  
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d i  saster  , whether i t ' s  na tu ra l  or manmade? 

I f  you need a f i r s t h a n d  account o f  what i t  

takes t o  respond t o  a major c r i s i s ,  Ver izon i s  

t h e  exper t .  A f t e r  t he  massive d e s t r u c t i o n  o f  

i t s  f a c i l i t i e s  i n  Manhattan on September l l t h ,  

Ver izon was t o l d  t o  get w a l l  S t r e e t  back i n  

business i n  l e s s  than a week, and i t  d i d .  Th is  

unprecedented achievement would n o t  have been 

possi b l  e i f Ver i  zon ' s who1 esal e and r e t a i  1 

operat ions were i n t w o  separate companies 

S t r u c t u r a l  separat ion was  never a good 

idea, b u t  t he re  could n o t  be a worse t ime f o r  

t h i s  Commission to embark on a proceeding t o  

consider such a d r a s t i c  and expensive proposal 

Aside from t h e  cost o f  s t r u c t u r a l  separat ion 

i t s e l f ,  j u s t  going t o  hear ing w i l l  d r a i n  

Commission resources t o  a degree you have never 

seen before.  Again, i f  you need t h e  d e t a i l s ,  

you can ask Ver i  zon . The Pennsyl vani a 

Commission and the  company spent t w o  and a h a l f  

years and u n t o l d  resources on a s t r u c t u r a l  

separat ion proceedi ng The Commi s s i  on 

u l  ti mate1 y r e j e c t e d  s t r u c t u r a l  separa t i  on 

because i t  would be too  c o s t l y ,  would increase 

t h e  need f o r  regu la to ry  ove rs igh t ,  and would no 

ACCURATE STENOTYPE REPORTERS, U C .  
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be i n  consumers' bes t  i n t e r e s t s .  so you should 

be s k e p t i c a l  o f  any suggestion t h a t  t h e r e ' s  no 

harm i n  j u s t  s tudy ing s t r u c t u r a l  separat ion.  

Aside from the  burden on resources, going 

t o  hear ing on AT&T's p e t i t i o n  w i l l  be seen as a 

s ign  t h a t  t h i s  Commission be l i eves  s t r u c t u r a l  

separat ion has some m e r i t .  As l o n g  as t h e  i d e a  

i s  a l i v e  here, i t  w i l l  c rea te  u n c e r t a i n t y ,  n o t  

j u s t  f o r  Be l l sou th ,  b u t  f o r  o t h e r  LLECS too .  

u n c e r t a i n t y  increases r i s k ,  and r i s k  i s  bad f o r  

investment. what t h i s  i n d u s t r y  needs most now, 

what t h i s  s t a t e  needs most now i s  s t a b i l i t y ,  no t  

more upheaval. 

s t a f f  says t h e r e ' s  no need to go t o  hear ing 

i n  the  near t e r m  because several  ongoing dockets 

may address AT&T'S concerns. I t ' s  c e r t a i n l y  

t r u e  t h a t  t he re  are many dockets t o  a d d r e s s  

compet i t i ve  issues.  These i n c l  ude t h e  UNE 

dockets, oss proceedings, Bellsouth's 2 7 1  

appl i catj on, t h e  a1 1 eged a n t i  competi t i v e  conduct 

dockets, var ious  compl a i  n t  proceedi ngs , and t h e  

c o l l a b o r a t i v e  process sponsored by t h e  chai  rrnan. 

I t ' s  a good b e t  t ha t  you've got more dockets 

open t o  address compet i t ive issues than any 

o ther  s t a t e  i n  the  country.  The ex is tence o f  

ACCURATE STENOTYPE REPORTERS, U C .  
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these dockets i s  no t  j u s t  a reason t o  w a i t  t o  go 

t o  hear ing;  i t ' s  a reason t o  c lose  t h i s  docket. 

I f  any CLEC has l e g i t i m a t e  concerns about 

a n t i  competi ti ve conduct, they w i  11 be f u l l  y 

f leshed ou t  and addressed i n  one o r  more o f  

these proceedings . 
It makes no sense t o  become mired i n  an 

al l-consuming debate about a s t r u c t u r a l  

separat ion remedy b e f o r e  even knowing what 

you ' re  t r y i n g  t o  f i x .  F i r s t ,  l e t ' s  f i g u r e  out 

what t h e  problems are,  i f  any, and then assess 

what remedy, i f  any, i s  appropr ia te .  T h a t ' s  t h e  

way you've always worked, and t h e r e ' s  no reason 

t o  change t h a t  now. 

YOU can i n v e s t i g a t e  AT&T'S c la ims i n  any 

one o f  t h e  open Be l l sou th  dockets. Y e t  another 

proceedi ng t o  address vague a1 1 e g a t i  ons woul d do 

no th ing  b u t  waste taxpayers d o l l a r s .  YOU should 

make t h e  common-sense conclus ion t h a t  t h e  

v i  r g i n i a  Commission d id :  t h e r e ' s  no reason f o r  

a s t r u c t u r a l  separat ion i n q u i r y  when t h e r e  are  

a l ready several  dockets open t o  address 

compet i t i ve  i ssues. 

Even under s t a f f ' s  l e g a l  ana lys i s ,  you 

d o n ' t  have j u r i s d i c t i o n  t o  order  s t r u c t u r a l  

c 
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separat ion unless i t ' s  t h e  o n l y  means t o  promote 

competi ti on and prevent a n t i  competi t i v e  

behavior.  I don ' t  t h i n k  any o f  you need a 

hear ing t o  know t h a t  t h a t  c a n ' t  be t r u e .  

suspect t h a t  i t  i s ,  then you need t o  c lose  a l l  

those dockets t h a t  I j u s t  l i s t e d  because t h e y ' r e  

p o i n t l e s s .  And you need t o  conclude t h a t  a l l  o f  

those a r b i  t r a t <  ons , UM cases, c o l  1 o c a t i  on 

cases, OSS cases, and o thers  you've decided over 

t h e  past  s i x  years have been a b i g  waste o f  

ti me. 

I f  you 

o f  course, we know t h a t ' s  n o t  t r u e .  

F l o r i d a  i s  one o f  t h e  most a c t i v e  s t a t e s  f o r  

compet i t i ve  en t ry .  I t ' s  among t h e  t o p  f o u r  

s ta tes  i n  l i n e s  served by CLECS and f o r  number 

o f  compet i t i ve  en t ran ts .  It's i n  the t o p  th ree  

f o r  z i p  codes served by m u l t i p l e  CLECs. The 

Commission should take  p r i d e  i n these s t a t i  s t i  cs 

r a t h e r  than admi tti ng de fea t  and laranchi ng a 

s t r u c t u r a l  separat i  on i nqui r y  . 
If you want t o  encourage more compet i t ion,  

t h e r e ' s  no need t o  t r y  experimental methods l i k e  

s t r u c t u r a l  separat ion.  Instead,  t r y  t h e  

s u r e - f i  r e  approach; approve B e l l s o u t h ' s  2 7 1  

appl i c a t i o n .  States w i  t h  1 ong d i  stance approval 

ACCURATE STENOTYPE REPORTERS, U C .  
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f o r  t he  RBKS show the  g rea tes t  compet i t i ve  

advances. That's d e f i n i t i v e  p roo f  t h a t  

s t r u c t u r a l  separat ion cannot be t h e  o n l y  way to 

promote compet i t ion.  

AT&T'S s t r u c t u r a l  Separation p e t i t i o n s  

around the  country  are w ide ly  acknowledged t o  be 

a p l o y  t o  d e r a i l  t he  RBOCS' 2 7 1  a p p l i c a t i o n s .  

I f  you ' re  taken i n  by t h e  p loy ,  then you've also 

got  t o  be prepared f o r  AT&T to abandon i t  i n  

midstream. It's no secret t h a t  AT&T i s  l o o k i n g  

f o r  a merger par tner  and t h a t  i t ' s  pursu ing t h e  

ILECs.  Be l l sou th  has been mentioned as a 

l ead ing  candidate. I f  talks w i t h  Bel lSouth o r  

any o ther  I L E C  ge t  ser ious,  you can be sure t h a t  

t h e  l a s t  t h i n g  AT&T w i l l  want i s  s t r u c t u r a l  

separat ion.  so i f  you launch a s t r u c t u r a l  

separat ion proceeding, t h e r e ' s  a f a i  r chance 

t h a t  a year or so i n t o  i t ,  AT&T w i l l  be here 

asking you t o  c lose  t h e  docket. 

YOU d o n ' t  need any hear ing t o  d ismiss 

AT&T'S p e t i t i o n  f o r  lack o f  j u r i s d i c t i o n .  I f  

t h e  L e g i s l a t u r e  meant f o r  you t o  have t h e  

extreme a u t h o r i t y  t o  break up a company, i t  

would have s a i d  so, and i t  w i u l d n ' t  have 

fashioned the  statute i n  such a way t h a t  i f  you 

ACCURATE STENOTYPE REPORTERS, INC.  
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do break up the  company, t he  wholesale e n t i t y  

w i l l  escape your j u r i s d i c t i o n .  Again, t h a t  j u s t  

doesn ' t  pass the  common sense t e s t .  

You've never even claimed j u r i s d i c t i o n  t o  

review mergers, even though t h e  s t a t u t e  requ i res  

you t o  approve a l l  t r a n s f e r s  o f  c o n t r o l  and 

a c q u i s i t i o n s ,  so how can you consider t h e  

opposi t e  scenar io o f  t a k i  ng a company apar t  

w i thou t  any s t a t u t o r y  h i n t  t h a t  you may. The 

two l i n e s  o f  t h i n k i n g  j u s t  c a n ' t  be squared. 

B e l  1 South ' s motion asks you t o  deci  de 

whether you have the  j u r i s d i c t i o n  to a c t  on 

AT&T's p e t i t i o n  t o  separate Bel lSouth.  There's 

no reason you c a n ' t  answer t h a t  ques t ion  now and 

no reason you c a n ' t  d ismiss AT&T'S p e t i t i o n  f o r  

l a c k  o f  j u r i s d i c t i o n .  I f  you would r a t h e r  avo id  

maki ng t h e  j u r i  sd i  c t i  onal deci  s i  on now, then you 

should do t h e  next  bes t  t h i n g  and c lose  t h e  

docket. You've go t  p l e n t y  o f  o the r  dockets open 

t o  determine whether Be l l sou th  has engaged i n  

an t i compe t i t i ve  behavior.  I f  i t  has, then you 

can address t h a t  behavior and impose any 

appropr ia te  remedy i n  t h e  contex t  o f  those 

dockets . 
Thank you. 

ACCURATE STENOTYPE REPORTERS, LWC. 
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CHAIRMAN JACOBS: Thank you. 

M r  M c G l  o t h l  i n . 
MR. McGLOTHtIN: I ' m  Joe McGloth l in .  I'm 

here today f o r  t he  FCCA. 

The FCCA f i l e d  a suppor t i ve  p e t i t i o n  i n  

t h i s  docket, and as s t a f f  c l a r i f i e d  i n  a rev ised 

memorandum 1 a s t  week, its recommendation t o  deny 

Be l lSouth 's  motion t o  dismiss the  AT&T p e t i t i o n  

a1 so appl i es t o  Bel 1 South ' s p e t i  t i on t o  d i  smi ss 

the  FCCA pleading. A t  t h e  o u t  -- 
COMMISSIONER JABER: M r .  McGloth l in ,  a r e  

you speaking on behalf o f  AT&T as w e l l ?  

MR. MCGLOTHLIN:  I am not ,  o n l y  FCCA. 

A t  t h e  ou tse t ,  I would l i k e  t o  commend the  

s t a f f  f o r  t he  hard work and good j o b  on g e t t i n g  

i t s  arms around t h e  issues t h a t  t h e  motions have 

presented, and I concur and commend i t s  

conclusion t o  you. w i th  respect t o  t h e  

arguments here today, I j u s t  w a n t  to respond 

very  b r i  e f  1 y 

F i r s t  o f  a l l ,  I b e l i e v e  counsel 

m i  scharac ter i  zed t h e  recommendation i n a coup1 e 

o f  respects.  Counsel sa id  -- o r  summarized t h e  

recommendation as saying the problem may o r  may 

no t  e x i s t .  Tha t ' s  n o t  t h e  s t a t u s  o f  t h e  
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pleadings. The FCCA a l l eged  i n  i t s  p e t i t i o n  

t h a t  a severe problem e x i s t s ,  and so d i d  AT&T, 

and t h a t  i s  t h e  a l l e g a t i o n s  be fore  you now and 

i s  t he  sub jec t  o f  t he  motion t o  dismiss.  

The pleadings were charac ter ized  and t h e  

recommendation was charac ter ized  as saying you 

may o r  may no t  have a u t h o r i t y ,  b u t  I read t h e  

s t a f f  recommendation very  d i f f e r e n t l y .  I t h i n k  

the  s t a f f  recognized t h a t  t h e  s t a t u s  o f  t he  

pleadings i s  t h i s :  you have a v a i l a b l e  t o  you a 

range o f  a l t e r n a t i v e  remedies, and t h e  

appropr ia te  t ime t o  determi ne whether you have 

a u t h o r i t y  i s  when you decide what a c t i o n  needs 

t o  be taken. For t h a t  reason, t h e  argument -is 

m i  s p l  aced. 

There was a reference to t h e  FCCA p e t i t i o n  

f i l e d  several  years ago. The only p e r t i n e n t  

p o r t i o n  o f  t h a t  case t h a t ' s  applicable here i s  

t h e  f a c t  t h a t  -in t h a t  case, as here, Be l l sou th  

f i l e d  a motion t o  dismiss.  And t h e  Commission 

denied t h e  motion to dismiss and i n  denying i t  

sa id  t h i s .  " P u t  s imply,  processes designed t o  

f u r t h e r  open the  local market t o  compet i t ion  are 

e n t i  re1 y consi s t e n t  w i t h  the  purposes and 

procedures o f  t h e  A c t .  I f  t h e  Commission f i n d s  

ACCURATE STENOTYPE REPORTERS, LWC. 
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t h a t  t h e  requested r e l i e f  i s  designed t o  achieve 

t h a t  goal and does n o t  undermine t h e  procedures 

prescr ibed by the  Act,  then t h e  r e l i e f  i s  well 

w i t h i n  the  l e g a l  a u t h o r i t y  o f  t he  Commission." 

One f i n a l  comment. M s .  CasweW sa id ,  

"Let ' s 1 eave 1 egal arguments aside . " we1 1 , t h a t  

i s  a motion t o  dismiss, and I ' m  here t o  tell you 

you c a n ' t  do t h a t .  And when you apply the  

standards app l icab le  t o  a motion t o  dismiss,  you 

w i l l  conclude t h a t  i t  should be denied. 

Beyond t h a t ,  1 would simply say t h a t  many 

o f  the  matters t h a t  she t r i e d  t o  b r i n g  t o  you 

today belong, i f  at a l l ,  i n  a proceeding on t h e  

mer i t s .  

Thank you. 

COMMISSIONER JABER: I need some 

c l a r i f i c a t i o n .  We're here because AT&T f i l e d  a 

p e t i t i o n  request i  ng s t r u c t u r a l  separat ion . 
MR. FUDGE: Among other t h i n g s ,  i n  t h e i r  

c l a r i f i e d  p e t i t i o n  

COMMISSIONER JABER: FCCA f i l e d  a 

subsequent p e t i t i o n  request i  ng the  same t h i n g  = 

MR. MCGLOTHLIN: Tha t ' s  Correct .  

COMMISSIONER JABER: And AT&T i s  no t  here 

t o  address t h i  s Commi s s i  on today? 

ACCURATE STENOTYPE REPORTERS, U C .  
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MR. FUDGE: I d o n ' t  see them here.  

COMMISSIONER JABER: I j u s t  needed some 

c l a r i f i c a t i o n .  

COMMISSIONER DEASON: L e t  me ask a 

quest ion.  M r .  McGloth l in  c losed h i s  argument by 

i n d i c a t i n g  t h a t  we cannot i gno re  t h e  l e g a l  

argument which i s  squarely i n  f r o n t  o f  us 

because we're here on motions t o  dismiss,  and I 

understand t h a t .  And i t ' s  staff's 

recommendation, and c o r r e c t  me i f  I f "  wrong, 

t h a t  we should no t  g ran t  t h e  motions t o  dismiss,  

and t h a t ' s  based upon your l e g a l  ana lys i s ;  i s  

t h a t  co r rec t?  

MR. FUDGE: Yes, commjssioner. 

COMMISSIONER DEASON: Now, we've a l s o  had a 

g rea t  deal o f  d iscuss ion here, p a r t i c u l a r l y  by 

counsel f o r  Ver izon and f o r  Bel lSouth,  going 

i n t o  t h e  m e r i t s  o f  whether i t ' s  advisable to 

c o n t i  nue w i t h  an i n v e s t i  ga t i  on concerni ng 

s t r u c t u r a l  separat ion,  and I d o n ' t  t h i n k  we can 

igno re  t h a t  e i t h e r .  And I guess t h e  hu rd le  t h a t  

I ' m  a t  i s  how do we address t h e  motions t o  

dismiss,  o r  a re  w e  here today t o  address both 

t h e  motions t o  dismiss and what'future a c t i o n  we 

take  i n  regard t o  s t r u c t u r a l  separat ion.  Are we 

- "  
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here t o  address both? 

MR. FUDGE: You c e r t a i n l y  can- address both,  

Commissioner. But t h e  pr imary reason we' re h e r e  

today - is t o  determine t h e  motjon t o  dismiss,  

on l y  ra i ses  t h e  ques t ion  o f  whether you can 

proceed on t h e  p e t i t i o n s  by FCCA and AT&T. 

COMMISSIONER DEASON: Wel l ,  "lt me Say 

t h i s ,  and l e t  me g i v e  you a broader p i c t u r e  

approach as t o  where r see where w e  a r e  and 

where w e  need t o  be,  and you t e l l  me how we can 

ge t  t he re ,  i f  w e  can. And, Commissioners, t h i s  

i s  r e a l l y  a t  t h i s  p o i n t  more f o r  d iscuss ion.  

I ' m  n o t  t r y i n g  t o  make a mot ion, b u t  I'm t r y i n g  

t o  g e t  t h e  issue i n  focus t o  t r y  t o  see where w e  

are r i g h t  now and where we u l t i m a t e l y  should be. 

we have had very t hough t fu l  and thorough 

anal y s i  s and p r e s e n t a t i  on on t h e  j u r i  sd i  c t i  on 

quest ion.  staff's ana lys i s  i s  p a r t  o f  t h a t .  

1 do n o t  t h i n k  i t ' s  necessary a t  t h i s  p o i n t  

t o  make a determinat ion as t o  whether t h i s  

Commission has t h e  j u r i s d i c t i o n  if i t  found t h a t  

it was necessary to order s t r u c r u r a l  

separat ion.  And the  reason I say t h a t  i s  t h a t  1 

t h i n k  i t  i s  i l l - a d v i s e d  a t  t h i s  p o i n t  t o  go 

forward w i  t h  an i nvest-i g a t i  on i n t o  s t r u c t u r a l  

ACCURATE STENOTYPE REPORTERS, INC. 
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separat ion.  I ' m  persuaded by t h e  argument t h a t  

t h i  s Commi s s i  on has h i  s t o r i  call y taken 

s u f f i c i e n t  a c t i o n  t o  promote compet i t ion  and has 

a number o f  ongoing dockets, and they  have been 

l i s t e d  f o r  us t h i s  morning by the  p a r t i c i p a n t s ,  

a number o f  dockets addressing var ious  aspects 

o f  compet i t ion w i t h i n  F l o r i d a  and how we need t o  

go about f o s t e r i n g  o r  promoting t h a t  

compet i t ion,  and t h a t  i t  i s  n o t  necessary a t  

t h i  s po i  n t  t o  c o n t i  nue w i t h  an i n v e s t i g a t i o n  

i n t o  s t r u c t u r a l  separat ion.  

However, I ' m  no t  comfortable making a 

dec i s ion  today saying t h a t ,  yes, f o r  sure we  

have t h e  j u r i s d i c t i o n  o r  t h a t ,  no, t ha t  we do 

not.  But 1 d o n ' t  t h i n k  i t ' s  necessary t o  

address t h a t  quest ion.  And 1 need to p u t  i n  

context ,  how do we address t h e  motions t o  

dismiss i f  we j u s t  have t h e  f e e l i n g ,  t he  b e l i e f  

t h a t  t o  cont inue an i n v e s t i g a t i o n  i n t o  

s t r u c t u r a l  separat ion i s  n o t  t h e  appropr ia te  

a c t i o n  and we need t o  d i  r e c t  our a t t e n t i o n  t o  

t h e  dockets w e  a l ready have open addressing 

compet i t ion w i t h i n  the  s t a t e .  Tha t ' s  k i n d  o f  a 

broad quest ion,  and whatever feedback s t a f f  can 

have, and I would l o o k  forward t o  feedback f r o m  

L 
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fellow commissioners as t o  where you a l l  t h i n k  

we are and where w e  need t o  be. 

MR. FUDGE: Commissioners, i f  you decided 

no t  t o  r u l e  on t h e  motion t o  dismiss today, you 

would s t i  11 have t h e  ou ts tand i  ng p e t i t i o n s  o f  

FCCA and AT&T, and i f  you s t i l l  have those 

p e t i t i o n s ,  you have t o  do something w i t h  them. 

And t h e r e ' s  two bas ic  op t ions .  YOU can e i t h e r  

conso l ida te  the  docket i n t o  t h e  o the r  open 

dockets, o r  you can j u s t  cont inue t h i s  

proceedi ng i nde f i  n i  t e l y  u n t i  1 those o the r  

dockets a re  resolved . 
COMMISSIONER JABER: L e t  me -- 

Commissioner, you asked f o r  some f e e d b a c k .  1 

apprec iate your concerns, and I have a d d i t i o n a l  

concerns t h a t  I want t o  throw o u t  here so t h a t  

we can cont inue t o  dialogue. 

I t h i n k  t h a t  t h e  motion t o  dismiss does 

have a s t r i c t  legal standard. And you may 

r e c a l l  t h e  discussions we had t h e  f i r s t  t ime  

t h i s  came t o  us, and I was t r o u b l e d  by t h e  f a c t  

t h a t  t h e  motions to dismiss g i v e  us a l e g a l  

standard t h a t  i s almost i n f l  e x i  b l  e .  

But t h e  b igger  p i c t u r e  t o  me i s  t h e  ac tua l  

remedy t h a t  was requested. And t o  me, t o  pursue 
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s t r u c t u r a l  separat ion r i g h t  now sends a message 

t h a t  we f a i l e d  o r  t he  Act has f a i l e d .  And I 

know I ' v e  go t  problems w i t h  t h e  Act,  b u t  we 

haven' t  f i n i s h e d  doing every th ing  we need to do 

t o  comply w i t h  the  Act ,  and t h i s  agency h a s n ' t  

f i n i s h e d  doing some of t he  t h i n g s  t h a t  i t  can do 

on i t s  own t o  make sure t h a t  a l l  o f  t h e  markets 

a re  open. 

so i t ' s  almost premature t o  reach t h e  l e v e l  

o f  s t r u c t u r a l  separat ion,  b u t  I ' m  s e n s i t i v e  t o  

t h e  f a c t  t h a t  we have a motion t o  dismiss.  1 

would l i k e  s t a f f  t o  comment on whether we could 

d i sca rd  the  motion t o  dismiss by n o t  reaching 

the  p o i n t  o f  dec id ing  t h e  motion t o  dismiss,  

because on our own we f i n d  i t  premature t o  

address t h e  s t r u c t u r a l  separat ion p e t i t i o n .  

That ' s  one concern. 

The second concern i s ,  I want c e r t a i n t y  i n  

t h i s  i n d u s t r y .  I t  i s  t ime for us to be ab le  t o  

focus on t h e  mat ters  that are d i  r e c t l y  prominent 

on our calendar. And I t h i n k  al l  i n d u s t r y  

stakeholders deserve c e r t a i n t y ,  and I am n o t  

w i  11 i ng t o  e n t e r t a i  n 1 eavi  ng t h i  s docket open . 
It i s  good t o  know we may have an a d d i t i o n a l  

t o o l  t h a t  I would l i k e  t o  use, o r  a t  l e a s t  be 
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ab le  t o  use l a t e r  on i f  i t ' s  a b s o l u t e l y  

necessary. B u t  t o  leave a docket open and b r i n g  

some o f  t h a t  u n c e r t a i n t y  t o  t h e  market I ' m  n o t  

i n t e r e s t e d  i n  doing. SO maybe s t a f f  cou ld  

address those p o i n t s  as w e l l .  

MR. FUDGE: Commissioners, i f  you t h i n k  

i t ' s  premature t o  r u l e  on t h e  motions t o  dismiss 

today, then you could j u s t  de fe r  i t  i n d e f i n i t e l y  

u n t i l  t h e  o ther  dockets a re  resolved, which may 

u l t i m a t e l y  render the  p e t i t i o n  moot. 

COMMISSIONER JABER: It seems l i k e  i f  we 

address t h e  under ly ing  request f o r  s t r u c t u r a l  

separat ion,  depending on how we address i t ,  the 

motions t o  d ismiss take  care o f  themselves. If 

we f i n d  t h a t  t h e r e ' s  no need r i g h t  now t o  

e n t e r t a i  n a p e t i t i o n  f o r  s t r u c t u r a l  separat ion,  

1 would imagine t h a t  the motions t o  d ismiss a re  

rendered moot. 

COMMISSIONER DEASON: W e  f i n d  o u r s d v e s  i n 

a r a t h e r  unique s i t u a t i o n ,  i n  t h a t  we have -- 
t h i  s Commi s s i  on took the  p e t i  ti ons very  

s e r i o u s l y  and, i n  f a c t ,  we scheduled two days o f  

workshops, so -- and p a r t  o f  t h a t  workshop was 

devoted t o  t h e  j u r i  sd i  c t i  onal ques t i  on, b u t  p a r t  

o f  i t  was devoted t o  the m e r i t s ,  so i t ' s  
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d i f f i c u l t  t o  d ivorce  t h e  t w o .  

7: a m  o f  t he  op in ion  t h a t  i t  i s  i l l - a d v i s e d  

a t  t h i s  p o i n t  t o  cont inue w i t h  t h e  i n v e s t i g a t i o n  

i n t o  s t r u c t u r a l  separat ion and t o  even have t h a t  

docket open. And we have go t ten  i n f o r m a t i o n  

through the  workshop process, and 1 b e l i e v e  t h a t  

i f  w e  -- I'm t r y i n g  t o  f i n d  a v e h i c l e  where we 

do no t  have t o  r u l e  on t h e  s t r i c t  j u r i s d i c t i o n  

quest ion,  because I: t h i  nk i t ' s  not  necessary. 

S o  i f  t h e r e  i s  a way t h a t  w e  can avo id  having t o  

r u l e  on t h e  j u r i s d i c t i o n  and just simply close 

t he  docket, how do we g e t  there? 

CHAIRMAN JACOBS: I have a quest ion,  and 

i t ' s  not  i n  oppos i t ion  to what your concern was, 

Commissioner. Th is  i s  l e g a l  what 's  t h e  nature 

o f  t he  remedy o f  s t r u c t u r a l  separat ion? 

MR. FUDGE: Can you expand on t h a t ?  Do you 

mean what would i t  e n t a i l ?  

CHAIRMAN JACOBS: L e t  me ask t h i s .  I s n ' t  

s t r u c t u r a l  separat ion an equ i tab le  remedy? 

MS. SIMMONS: Commissioner, o r  chairman 

Jacobs, l e t  m e  take a s tab a t  t h i s .  

CHAIRMAN JACOBS: Th i s  i s  pureJy l e g a l  

MS. SIMMONS: Okay. 

CHAIRMAN JACOBS: 1 need an answer f i r s t .  

I 
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MS. SIMMONS: Okay. 

MR. McLEAN: Wel l ,  I'm t r y i n g  t o  remember 

the d i  f f e rence  between equi t a b l  e and 1 egal 

remedies. Th is  i s  -- t h e  f i r s t  thought t h a t  

comes t o  m y  mind i s  t h a t  we're dea l i ng  here w i t h  

a q u a s i - l e g i s l a t i v e  agency, and s t r i c t l y  -- the  

d i  s t i  n c t i  on between 1 egal and equi t a b l  e remedi es 

may no t  he lp  us a whole l o t .  I f  I had t o  

choose, I would say i t  was much more analogous 

t o  an equ i tab le  remedy. I t  i s  a thought t h a t  

t h i s  i s  t h e  r i g h t  t h i n g  t o  do, desp i te  t h e  f a c t  

t h a t  i t  may n o t  be s p e c i f i c a l l y  s e t  f o r t h  i n  

s t a t u t e .  But I'm very  uncomfortable w i t h  t h a t  

k i n d  o f  analogy because, f r a n k l y ,  I t h i n k  t h e  

d i  s t i  n c t i o n  between e q u i t y ,  chancery and 1 aw 

doesn' t  he lp  us a whole l o t  here. 

CHAIRMAN JACOBS: Wel l ,  what I t r i e d  t o  do 

was k i n d  o f  ge t  some i d e a  about t h a t  mysel f ,  and 

I went and looked i t  up. And according t o  t h e  

t r e a t i s e  t h a t  I found, i t ,  w h i l e  n o t  d e f i n i t i v e ,  

i s  p r e t t y  cons is ten t  w i t h  t h e  i d e a  of equ i tab le  

re1 i e f .  

MR. MCLEAN: Yes, s i r ,  I agree. I t ' s  

c lose r  t o  e q u i t y  than i t  i s  t o  l a w ,  b u t  i t  i s  

no t  t h e  same, x would say. 
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CHAIRMAN JACOBS: Then my next  quest ion 

then becomes, i f  t h a t ' s  what t h e  na ture  o f  t h i s  

r e l i e f  i s ,  how do we -- i n  an a d m i n i s t r a t i v e  

forum, i s  t h a t  where we impose e q u i t y  r e l i e f ?  

MR. McLEAN: No, s i  r. The Commi ss ion  

doesn ' t  have equ i tab le  powers l i k e  a c o u r t  does, 

l i k e  a c o u r t  o f  chancery does. And i n  t h a t  k i n d  

o f  ana lys is ,  I would suggest t o  you t h a t ,  no, i t  

doesn ' t  have equ i tab le  powers. But I d o n ' t  

t h i n k  t h a t ' s  what the  s t a f f  recommendation t o  

you envi  s i  ons . 
Equ i ty  takes you almost ou ts ide  t h e  law. 

It's t h e  conscience o f  t h e  crown. It lessens 

the  s e v e r i t y  o f  l e g a l  remedies. A n d  1 d o n ' t  

t h i n k  t h a t  k i n d  o f  r a t i o n a l e  app l i es  w e l l  here. 

Tha t ' s  no t  what s t a f f  i s  suggesting t o  you. 

CHAIRMAN JACO8S: well, absent -- i n  f a c t ,  

I would disagree. I t h i n k  it abso lu te l y  app l i es  

here. And what I -- t h e  whole import  o f  

implementing t h i s  type  o f  a remedy i s  t h a t  you 

come to a conclusion t h a t  t h e r e  has been 

egregi  ous behavior,  t he re  has been 

monopol i z a t i  on, a n t i  t r u s t ,  a n t i  competi ti ve, 

whatever. And the  whole o b j e c t i v e ,  a t  l e a s t  i n  

t he  a n t i t r u s t  arena, t h e  whole o b j e c t i v e  then 

* 
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becomes what do you do t o  f i x  i t , w h a t  do you do 

t o  make the  market condi t i ons amenabl e t o  

compet i t ion again, and you then l o o k  at a range 

o f  remedies t o  achieve t h a t .  And s t r u c t u r a l  

separat ion has h i  s t o r i  c a l l  y been i mpl emented 

when t h e  s t r u c t u r e  o f  t h e  marketplace was deemed 

t o  be o u t  o f  whack and you had t o  implement 

fundamental market s t r u c t u r e  m o d i f i c a t i o n s  i n  

order t o  a d j u s t  t h a t .  

But w i thou t  going t o o  f a r  a f i e l d ,  I want t o  

ge t  back t o  the  c e n t r a l  quest ion t h a t  i n  m y  mind 

i s  ra ised.  I f  t h i s  looks  l i k e  a duck, L e . ,  i t  

looks  l i k e  e q u i t y  r e l i e f ,  how do we implement 

i t ?  And i n  searching t h a t  through, m y  research 

says t h a t  even when governmental agencies -- and 

l e t  me s tep back f o r  a minute. 1 have a l o t  o f  

agreement w i t h  the  ana lys i s  o f  i m p l i e d  

a u t h o r i t y .  I t h i n k  t h a t  i m p l i e d  a u t h o r i t y  i s  

broad, p a r t i c u l a r l y  when you have a s t a t u t e ,  an 

organic  s t a t u t e  t h a t ' s  broad. 

However, t he  essence o f  t h e  l e g a l  ana lys i s  

says once you come t o  t h e  conclus ion t h a t  you 

have broad i m p l i e d  a u t h o r i t y ,  then a l l  manner o f  

remedies i s  a t  your d isposa l .  And I've always 

understood t h a t  e q u i t y  r e l i e f  i s  a d i f f e r e n t  
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door t o  the  courthouse. And, i n  f a c t ,  we have 

t o  go t o  the  cou r t ,  i t ' s  m y  understanding. Even 

i f  we demonstrate t h a t  t h e  bas i s  o f  r e l i e f  i s  

found, can we do t h a t  i n  an a d m i n i s t r a t i v e  order  

o r  an a d m i n i s t r a t i v e  forum, o r  do we have t o  go 

t o  a c o u r t  and a s k  t he  c o u r t  to implement t h e  

e q u i t y  remedy t h a t  we now have supported i n  our 

analys is? That 's  r e a l l y  my quest ion.  Once w e  

do -- 
MR. McLEAN: I f  you say t h a t  i t ' s  an 

equ i tab le  remedy, then you have decided t h a t  t h e  

Commission c a n ' t  do i t .  I n  m y  op in ion ,  t h i s  

Commi s s i  on does no t  have equi ty j u r i  s d i  c t i  on . 
But what you ' re  dea l i ng  w i t h  here i s  very  c lose  

t o  e q u i t y  j u r i s d i c t i o n .  I t ' s  a good analog, I 

t h i n k .  But,  again, I ' m  very  nervous b r i n g i n g  

the  d i  s t i  n c t i  ons between 1 aw and e q u i t y  i n t o  

t h i s  forum. I d o n ' t  t h i n k  they  have a p lace  

here. 

what t h e  s t a f f  i s  saying t o  you i s  t h a t  t h e  

Legi sl a t u  r e  has d i  rec ted  you to encou rage 

compet i t ion and has g iven you a number o f  t o o l s  

t o  achieve t h a t  end. I f  you f i n d  t h a t  t h i s  i s  

t h e  o n l y  t o o l  which i s  appropr ia te  t o  t h e  task ,  

then i t ' s  one you should impose. That's 
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e s s e n t i a l l y  what the  s t a f f  i s  saying t o  you. 

COMMISSIONER JABER: And i n  t h a t  regard, 

why can't we say it i s  premature r i g h t  now t o  

e n t e r t a i n  a p e t i t i o n  l i k e  t h a t ,  because i t  may 

no t  be t h e  on ly  t o o l .  1 mean, why do w e  even 

need t o  reach whether t h i s  i s  a mat ter  o f  law o r  

equ i t y  or whether we have j u r i s d i c t i o n ?  It's 

j u s t  premature. 

MR. McLEAN: W e l l ,  l e t  me p o i n t  t h i s  o u t  to 

you. You're here on a motion t o  dismiss,  which 

has some f a i  r l y  techni  cal requi  rements. A n d  

I ' v e  looked t o  g ive  Commissioner Deason t h e  

comfort t h a t  we don't have to deal w i t h  i t , bu t  

I ' m  a f r a i d  you have a motion to dismiss be fore  

you and t h a t  you need t o  deal w i t h  i t .  NOW, you 

c o u l d  p u t  i t  o f f  f o r  a wh i le ,  b u t  sooner o r  

later somebody i s  going t o  say, "well , you've 

pu t  i t  o f f  l ong  enough, so i t ' s  a dec i s ion  i n  

and o f  i t s e l f  . " 
COMMISSIONER JABER: I d o n ' t  t h i n k  I agree 

w i t h  you, Harold. Why c a n ' t  w e  dismiss t h e  

under ly ing  p e t i t i o n  on our motion -- 
MR. McLEAN: I t h i n k  t h a t  you -- 

COMMISSIONER JASER:  -- 'and f i  nd t h e  moti On 

t o  d ismiss moot as a r e s u l t ?  IS t h a t  -- 
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MR. McLEAN: Because I t h i n k  a f f e c t e d  

p a r t i e s  have a r i g h t  t o  a p o i n t  o f  e n t r y  i n t o  

t h e  a d m i n i s t r a t i v e  process t o  b r i  ng evidence 

before you. 

COMMISSIONER JABER: An affected p a r t y  t h a t  

d i d n ' t  bother t o  come today. 

MR. McLEAN: Wel l ,  we have two p e t i t i o n e r s ,  

as I understand i t . And I n o t i c e d  that they 

d i d n ' t  show up too.  

But l e t  me back up j u s t  a l i t t l e  b i t .  You 

may want to deal w i t h  t h e  motion t o  d ismiss and 

then deal w i t h  the  p e t i t i o n  on your own motion. 

But i t  i s  m y  op in ion  t h a t  you should do so by 

proposed agency ac t i on ,  because people w h o  want 

t o  b r i n g  evidence before you have t h e  r i g h t  t o  

do t h a t  on t h e i r  p e t i t i o n ,  u n l e s s  you decide on 

your own motion t h a t  you d o n ' t  want t o  hear from 

them. Then you ' re  going t o  have t o  propose an 

ac t i on ,  and then they can p e t i t i o n  f o r  formal 

hear i  ng on th'at proposed ac t i on .  

CHAIRMAN JACOBS: There's a t r o u b l i n g  

aspect o f  where we a r e  r i g h t  now, because w e ' r e  

-- and I know your ana lys i s  i s  broad and i t  

makes a b e t t e r  p o i n t  than I ' l l  make now. But 

t h e  scope o f  t h i s  d iscuss ion i s  t h a t  our 

P 
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j u r i s d i c t i o n  r e s t s  on our a b i l i t y  t o  a s c e r t a i n  

whether o r  no t  t h i s  remedy app l i es .  Yes, t h e r e  

i s  a w a y  t o  contest  a cause of a c t i o n  which says 

we d o n ' t  have -- t h a t  r e l i e f  can't be granted. 

But we c a n ' t  be s i t t i n g  here t a l k i n g  about our 

j u r i s d i c t i o n  and then say, " w e l l ,  l e t ' s  t a l k  

about whether or no t  s t r u c t u r a l  separat ion 

app l ies . "  We have t h e  j u r i s d i c t i o n  t o  take  on 

t h i s  manner o f  i n v e s t i g a t i o n  o f  conduct o r  we 

d o n ' t ,  and I don ' t  want us t o  get t rapped i n  

t h a t  box. We have the j u r i s d i c t i o n  t o  undertake 

t h i  s i nvest i  g a t i  on . 
COMMISSIONER DEASON: We may have t h e  

j u r i  s d i  c t i  on, bu t  there's a1 so the quest ion o f  

should we exerc ise t h a t  j u r i s d i c t i o n .  

MS. WHITE: Exac t ly .  

MR . MCLEAN : Prec i  Sel y . 
CHAIRMAN JACOBS: That's PreCiSefy t h e  

p o i n t  where we are  r i g h t  now. 

MR. McLEAN: That s exac t ly  t h e  p o i n t  where 

we are.  Yes, s i r ,  I agree. 

CHAIRMAN JACOBS: And then m y  analogy 

becomes do we -- i f  what we're seeking to 

accomplish here i s  t o  impose t h i n g s  that look 

like e q u i t y  r e l i e f ,  then perhaps we shou ldn ' t  
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exerc ise t h a t  j u r i s d i c t i o n  i n  t h i s  mat te r .  W e  

have o the r  avenues t o  do t h a t .  

MR. McLEAN: Maybe I could c l e a r  t h e  deck 

l i k e  t h i s .  I f  you deny -- i f  you g ran t  t h e  

motion t o  dismiss, then t h e  case i s  over.  

Nothing e l s e  happens, because you decide t h a t  

you d o n ' t  have j u r i s d i c t i o n  t o  do what t h e  

p e t i t i o n e r  wants you t o  do. 

on the  o ther  hand, i f  you deny t h e  motion 

t o  dismiss,  then t h e  i ssue  becomes, now t h a t  you 

c la im  t h a t  you have j u r i s d i c t i o n ,  what you ' re  

going t o  do w i t h  t h e  p e t i t i o n .  And among t h e  

t h i n g s  t h a t  you could do i s  decide t h a t  you ' re  

pursuing these matters i n  o the r  dockets, and 

t h a t ' s  where you want t o  handle i t ,  and you 

propose t o  e i t h e r  deny -- w e l l ,  you propose t o  

deny t h e  p e t i t i o n  on i t s  m e r i t s ,  o r  perhaps you 

move t h i s  record t o  some o the r  docket. YOU 

essent i  a1 l y  consol i date i t w i  t h  some o t h e r  

docket . 
But t h e  seminal quest ion i s  one o f  whether 

you have j u r i s d i c t i o n .  And you have a motion 

be fore  you, and my advice t o  you i s  t h a t  you 

probably need t o  deci  de t h a t  mot i  on someti m e  i n 

t h e  foreseeable f u t u r e .  I d o n ' t  t h i n k  d e f e r r i n g  

e 
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t h a t  motion f o r  a l ong  t ime i s  such a ho t  idea. 

one t h i n g  t h a t  you could e a s i l y  do i s  t o  

deny the  motion t o  dismiss and propose no t  t o  go 

forward i n  t h i s  docket because you b e l i e v e  the  

p o l i c y  suggests t h a t  you should proceed 

e l  sewhere. 

MS.  WHITE: But you could a l s o  answer 

Issue 4, which is should the  Commission proceed 

t o  hear ing on the  p e t i t i o n ,  say no t o  t h a t ,  and 

then t h e  motions t o  dismiss are  moot. 

COMMISSIONER BAEZ: I have a ques t ion  

w h i l e  M s .  wh i te  ra i sed  Issue 4, and I have a 

quest ion o f  s t a f f ,  because I t h i n k  I heard 

Commissioner Jaber suggest c e r t a i n t y .  C e r t a i n l y  

the  i n d u s t r y  deserves c e r t a i n t y ,  b u t  I ' m  having 

t r o u b l e  j u s t  f i n d i n g  c e r t a i n t y  w i t h i n  t h i s  

Commission as to what dockets a re  open and what 

they al l  mean and how they r e l a t e  to each 

o ther .  We heard mention o f  t h e  a n t i c o m p e t i t i v e  

dockets, o f  which I have very  l i t t l e  knowledge 

t o  t h i s  date what t h e  purpose o f  them -- I guess 

t h e r e ' s  th ree  o f  them -- w i l l  be. And i s  t he re  

any r e l a t i o n  t o  t h e  hear ing t h a t  you suggest i n  

Issue 4 w i t h  these o the r  dockets t h a t  a re  

a1 ready open? 
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MS. SIMMONS: Commissioner BaeZ, 1'11 t r y  

t o  address t h a t .  

To me -- I a m  no t  d i r e c t l y  i nvo l ved  w i t h  

t h e  a n t i  competi t i v e  dockets, b u t  t o  me, those 

dockets are more i n  the  way o f  regu la to ry  

d e t e c t i o n  and enforcement i n  terms o f  -- i t ' s  

more o f  our s ta tus  quo approach, almost a 

bottoms-up k i n d  o f  approach, l e t ' s  de tec t  

problems and f i g u r e  o u t  remedies. Tha t ' s  how I 

understand those dockets. 

The s t r u c t u r a l  separat ions docket, on t h e  

o ther  hand, to me i s  more redesign ing t h e  

system. And X use t h a t  term v e r y  l o o s e l y ,  our 

system o f  regu la t i on .  Be l l sou th ,  t h e  way they 

have themselves organized, i t  would almost be a 

change i n  t he  whole regu la to ry  modus operandi 

t h a t  would be under cons idera t ion .  And t o  me, 

i t ' s  more o f  a tops-down pervasive k i n d  o f  

approach t o  the  a1 1 eged a n t i  competi t i v e  i ssues . 
COMMISSIONER BAEZ: SO then i f  I hear YOU 

c o r r e c t l y ,  would s t r u c t u r a l  separat ion -- and 

I ' m  t r y i n g  t o  ge t  away f r o m  t h e  j u r i s d i c t i o n a l  

argument, which I have problems w i t h  as w e l l .  

But besides t h a t ,  s t r u c t u r a l  'separat ion as a 

remedy i s no t  somethi ng t h a t  cou ld  be consi dered 
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under these gener ic o r  these more general 

ant icompet i  t i v e  dockets? 

MS.  SIMMONS: I guess i t ' s  poss ib le ,  i f  you 

wanted t o  do t h a t ,  t o  conso l ida te  t h i s  docket 

w i t h ,  f o r  i nstance, t h e  a n t i  competi t i v e  docket 

t h a t  was set up t o  deal w i t h  B e l l s o u t h  issues.  

That could be done. I wouldn ' t  necessa r i l y  

recommend t h a t ,  because I t h i n k  t h e  approaches 

i n  t h e  two dockets are q u i t e  d i f f e r e n t ,  b u t  i t ' s  

something you could consider.  AS 1 say, I 

wouldn ' t  necessari 1 y recommend i t 

COMMISSIONER BAEZ: And he re ' s  some o f  t h e  

concerns I ' m  having. (a), I d o n ' t  b e l i e v e  our 

j u r i s d i c t i o n a l  ana lys i s  i n  -- I guess i t ' s  Issue 

1 i n  t h i s  recommendation. ~ ' m  no t  comfortable 

w i t h  t h e  fede ra l  ana lys is .  I ' m  n o t  comfortable 

w i t h  how a l l  t h i s  p lays  o u t  i n  terms o f  t he  A c t ,  

whether we have a u t h o r i t y  under t h e  A c t ,  t h e  

fede ra l  A c t ,  o r  not .  So I ' m  n o t  comfortable 

w i t h  saying we have o r  haven' t  j u r i s d i c t i o n  on 

those grounds. I d o n ' t  b e l i e v e  t h a t  i ssue  has 

been f leshed ou t ,  a t  l e a s t  n o t  f o r  m y  purposes 

anyway I 

secondly -- and I t h i n k  i t  may have been 

Commissioner Deason o r  Commissioner Jaber. And 

e 
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1 go back t o  something I sa id ,  I guess i t  was a 

couple of weeks ago. ~ ' m  t r y i n g  t o  wade through 

t h i s  mass o f  open dockets t h a t  a l l  seem t o  b leed 

i n t o  each o ther  and t r y i n g  t o  make some sense 

ou t  o f  a l l  o f  them. But c e r t a i n l y  t h e r e  appear 

-- some dockets have the  i m p l i c a t i o n  t h a t  i f  you 

decide t o  move forward w i t h  one o f  them, you ' re  

i n  f a c t  -- you know, you ' re  canning whatever 

progress o r  whatever r e s u l t s  you would poss ib l y  

make w i t h  pursuing the  r e s t  o f  them. And .I have 

a problem w i t h  t h a t ,  because -- 1'11 say i t  

again. We've been at t h i s  f o r  over two years on 

some o f  them, and t o  change -- you know, t o  

sw i tch  onto another t r a c k  midstream j u s t  doesn' t  

make sense t o  me.  

And I would l i k e  t o  understand how 

proceeding w i t h  t h i s  docket and accept i  ng your 

recommendation doesn' t  c o n s t i t u t e  changing f o r  

f o r s a k i  ng a1 1 t h e  progress o r  whatever deci  s-i ons 

we've made up t o  now i n  o the r  dockets, be i t  

OSS, be i t  t h e  pending 2 7 1  docket, even t h e  

an t i compe t i t i ve  dockets, which at t h i s  p o i n t  1 

don ' t  t h i n k  we've made much progress on, b u t  

t he re  they are. SO I want t o  know how t h i s  -- 

you know, adding one o the r  docket and one o the r  

I 
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remedies doesn' t  mean to me t h a t  1 have t o  

ignore  whatever work we've already done and 

whatever resources we've a l ready expended on 

o ther  dockets. 

39 

t h e  

MS. SIMMONS: I guess I would comment t d a t  

1 t h i n k  t h e r e  i s  a quest ion i n  terms o f  how many 

paths you want t o  go down simultaneously.  L e t  

me make c l e a r  t h a t  1 understand your concerns. 

COMMISSIONER BAEZ: I'm running o u t  O f  

f i n g e r s .  

COMMISSIONER JABER: Ten days o f  t h e  week. 

MS. SIMMONS: I t h i n k  t h a t ' s  -- 
COMMISSIONER BAEZ: And toes, t e n  days o f  

the  week, y e s .  

MS. SIMMONS: -- a very l e g i t i m a t e  

quest ion.  YOU know, based on the l e g a l  ana lys i s  

before you, t he  l egal ,  I t h i n k ,  recommendation 

i s  to -- b a s i c a l l y  t h a t  w e  should proceed as f a r  

as t h e  legal ana lys is .  I do th ink  -- i f  you 

take t h a t  just as a given f o r  sake o f  

d iscuss ion,  I do t h i n k  the re  remains a ques t ion  

o f  t im ing ,  t i m i n g  and also venue, you know, 

where do you want to d e a l  w i t h  t h i s  and when. 

COMMISSIONER DEASON: Wel l ,  kt  me Say 
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i t  i s ,  s t a f f ,  c o r r e c t  me. But,  Commissioner, I 

see t h a t  -- I don ' t  see t h a t  t h i s  s t r u c t u r a l  

separat ion p o t e n t i  a1 remedy i s necessary. I 

don ' t  t h i n k  t h a t  i t  can be combined i n  w i t h  some 

o f  our o the r  dockets. I t h i n k  i t  i s  a t o t a l l y  

d i f f e r e n t  remedy. And t h e  analogy I would use 

i s  t h a t ,  you know, we've got an automobile, and 

perhaps i t ' s  no t  running e x a c t l y  as i t  should. 

DO we f i x  i t ,  o r  do w e  scrap i t  and b u i l d  a new 

one? And I d o n ' t  t h i n k  you do both o f  those a t  

t he  same t ime. And I t h i n k  t h a t  s t r u c t u r a l  

separat ion i s  more ak in  t o  scrapping what you ' re  

doing now and b u i l d i n g  a new one. 

COMMISSIONER BAEZ: No, 1 agree w i t h  YOU. 

I t ' s  an extreme -- i t ' s  perhaps t h e  most extreme 

o f  remedies. But t h e  t r o u b l e  t h a t  I ' m  having 

understanding p a r a l l e l  paths i s  t h a t ,  again, as 

an example, an an t i compe t i t i ve  -- f i r s t  o f  a l l ,  

t h i s  docket -- and I ' m  n o t  c l e a r  i f  t h e  hear ing 

agai n t h a t  you ' r e  suggesti  ng i n I ssue  4 

c o n s t i t u t e s  having a hear ing on f i n d i n g  -- 
havi  ng a f i ndi  ng o f  a n t i  compet i . t i  ve behavior,  

because t h a t  t o  me -- and I could be wrong, b u t  

t h a t  t o  me becomes some k i n d  o f  t h resho ld  i ssue  
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as t o  whether you should even g e t  i n t o  a 

d iscuss ion o f  remedies. YOU know, you have t o  

have a bas is  f o r  i t . And I t h i n k  to some 

ex ten t ,  we're backing i n t o  i t .  

Is what we're saying here, yeah, we've got  

j u r i s d i c t i o n  t o  do i t , and we can do i t  i f  we 

want t o ,  and l e t ' s  go f i n d  o u t  i f  we should do 

i t ?  Isn't t h a t  what we're doing t o  some ex ten t  

on the  o the r  dockets? understanding, 

Commissioner oeason, what you ' re  saying i s  one 

probably has noth ing t o  do w i t h  the o the r .  B u t ,  

you know, t o  say t h a t  1 have j u r i s d i c t i o n  o r  n o t  

t o  do i t ,  w e l l ,  t h a t  serves me -- great ,  b u t  i t  

doesn't solve i t . 

COMMISSIONER DEASON: Well, I'm n o t  

comfortable saying we do have j u r i s d i c t i o n .  I ' m  

no t  comfortable saying t h a t  we do no t .  

COMMISSIONER BAEZ: And I sa id  t h a t  Up 

f r o n t  . Absol u t e l  y 

COMMISSIONER DEASON: YOU know, at SOme 

p o i n t  -- and I d o n ' t  know what t h e  f u t u r e  h o l d s .  

A t  some p o i n t ,  we may f e e l  compelled t h a t  w e  

need to exerc ise our j u r i s d i c t i o n  i n  a way which 

woul d resu l  t i n s t r u c t u r a l  separa t i  on. We ' r e  

not t h e r e  yet. , 

~~~~ ~~ ~~~ 
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CHAIRMAN JACOBS: Commissioner, t h a t ' s  a 

very t r o u b l i n g  argument, and I hope I was -- I 
was t r y i n g  t o  say we d o n ' t  do. we d o n ' t  say 

t h a t  we do an i n v e s t i g a t i o n  i n  order  t o  impose 

s t r u c t u r a l  separat ion.  W e  do an i n v e s t i g a t i o n  

t o  r o o t  o u t  and d iscover  a n t i c o m p e t i t i v e  

conduct, and then we have an arsenal  o f  t o o l s  

before us t o  deal w i t h  tha t .  W e  c a n ' t  g e t  -- in 

m y  mind, we would do ourselves a d i s s e r v i c e  t o  

say, "Le t ' s  embark upon t h i s  pa th  t o  get t o  

s t r u c t u r a l  separat ion.  I' It ' s a nons ta r te r .  we 

are  dea l i ng  w i t h  a market i ssue  and conduct i n  

t h a t  marketplace. 

And 1 keep saying t h i s ,  t h a t  t o  say t h a t  

t h i s  magical t h i n g  i s  i t  i s ,  f i r s t  o f  a l l  , 
l i m i t i n g  ourselves. I agree w i t h  what 

Commissioner Jaber s a i d  e a r l i e r .  There are  a 

ho le  hos t  o f  t o o l s  t o  deal w i t h  whatever you 

d iscover  i n  an i n v e s t i g a t i o n .  

I t h i n k ;  i f  I may, Commissioners, t h a t  t h e  

issues are  covered i n  o the r  dockets. we ' re  

do i  ng t h e  i nves t i  g a t i o n  essent i  a1 1 y t h a t  would 

-- t h a t  i s  necessary t o  de r i ve  whatever records 

you would need t o  de r i ve  t o  reach whatever 

conclusions you need t o  reach regard ing conduct 

n 
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i n  t he  marketplace i n  o the r  dockets. The 

purpose o f  t h i s  p e t i t i o n  was t o  seek a s p e c i f i c  

r e l i e f .  And i t  challenges me i n  many respects 

because i t ' s  j u s t  on t h a t  s p e c i f i e d  course t o  

a r r i v e  a t  some s p e c i f i e d  r e s u l t .  

That i s  no t  what we're here f o r .  We're n o t  

here t o  d e r i v e  a s p e c i f i e d  r e s u l t  f o r  t he  

p a r t i e s .  We're here t o  determine what 's 

happening i n  the  marketplace, whether o r  no t  

i t ' s  conducive t o  compet i t ion,  and what we may 

have t o  do t o  f a c i l i t a t e  compet i t ion.  

COMMISSIONER PALECKI :  Commissioner -- I'm 

sor ry .  

CHAIRMAN JACO8S: And then I s t i l l  go back 

t o  m y  o the r  argument, which w a s ,  I admit, one o f  

those n i  ce 1 i ttl e 1 awyers ' d i  scuss i  ons , b u t  1 

t h i n k  i t ' s  a re levan t  d iscuss ion  here. YOU 

know, I d o n ' t  want t o  g e t  i n t o  t h e  h i s t o r y  and 

a l l  t h a t  o f  t he  l a w ,  b u t  i t ' s  p r e t t y  clear t h a t  

when you order  s t r u c t u r a l  separat ion,  w h a t  you 

have e s s e n t i a l l y  done i s  en jo ined a parent  

company from exe rc i s ing  f u r t h e r  c o n t r o l  over a 

subsi d i  a ry .  That ' s i n j u n c t i v e  re1 i e f  . That ' s 

e q u i t y  re1 i e f .  And I ' m  o f  t he  op in ion  t h a t  we 

as an a d m i n i s t r a t i v e  body, i f  we wanted t h a t ,  we 
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would have t o  go t o  t h e  c o u r t  o r  t o  t h e  At to rney  

General t o  ask fo r  them t o  go t o  c o u r t  t o  get 

t h a t  re1 i e f  . 
COMMISSIONER P A L E C K I :  Commissioners, 

t he re  ' s somethi ng t h a t  I woul d 1 i ke to 

accomplish e i t h e r  i n  t h i s  docket o r  i n  one o f  

t h e  many o ther  dockets t h a t  we have open r i g h t  

now 

1 see t h a t  we do have a problem i n  t h i s  

i n d u s t r y .  1 see t h a t  we've had constant 

l i t i g a t i o n  between the  ALECs and t h e  ILKS s ince  

t h e  1996 Act was passed. ~n 90 percent  o f  these 

cases, i t  seems t h a t  t h e  ALECs b e l i e v e  t h a t  

they '  r e  being t r e a t e d  un fa i  r l y  because they a re  

being t r e a t e d  i n  a manner t h a t ' s  d i f f e r e n t  from 

the  r e t a i l  s i de  o f  t he  ILEC. They feel t h a t  

they are being d i sc r im ina ted  aga ins t .  They feel 

t h a t  they  are no t  a t  p a r i t y .  And t h e r e ' s  no end 

i n  s i g h t .  From the  i n f o r m a t i o n  I ' v e  received,  

t h e r e ' s  no l e t - u p  i n  t h i s  l i t i g a t i o n  i n  t h e  

s t a t e s  where 2 7 1  approval has been granted. 

I d o n ' t  want t o  d i c t a t e  t o  t h e  I L E C s  how 

t h i s  should be done. I don ' t  want t o  use t h e  

word "separat ion" a t  a l l ,  l e t  alone s t r u c t u r a l  

o r  f u n c t i o n a l .  B u t  I would l i k e  t o  ask the 
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ILECs t o  evaluate t h e i  r processes and l e t  t h e  

ILECS t e l l  us how they could be reorganized so 

t h a t  t h e i  r r e t a i  1 s ide  would use the same 

processes as t he  ALECs, and I would l i k e  s t a f f  

t o  make t h i s  a mat ter  o f  d iscovery.  I d o n ' t  

f e e l  t h a t  I need t o  do t h a t  i n  t h i s  docket, b u t  

I t h i n k  i t ' s  something t h a t  I would l i k e  t o  hear 

from t h e  ILEC community as t o  what they t h i n k  

t h e  bes t  manner t h a t  t h i s  could be accomplished 

i n .  

And I would l i k e  t o  ask t h e  I L E C  community 

t o  please keep an open mind. Don ' t  j u s t  g i v e  us 

a knee- jerk reac t i on  aga ins t  t h i s .  Look a t  t h e  

- amount o f  your l i t i g a t i o n  expense s ince 1996, 

and l e t ' s  t r y  to do something t o  g i v e  t h e  ALEC 

community t h e  percept ion t h a t  t hey '  r e  i n t h i  s 

together  w i t h  t h e  r e t a i l  s i de  o f  t h e  ILECS, t h a t  

you're a l l  going through t h e  same processes, 

t ha t  you ' re  a l l  l i n e d  up a t  t h e  same t i c k e t  

window, and l e t ' s  t r y  to e l i m i n a t e  some o f  t h i s  

l i t i g a t i o n .  

I d o n ' t  t h i n k  i t  needs t o  be done i n  t h i s  

docket. I t h i n k  the re  are  many o the r  veh ic les  

t h a t  w e  have a v a i l a b l e  t o  us. But t h i s  i s  an 

area t h a t  I t h i n k  the  Commission should explore.  
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COMMISSIONER JABER: I have a quest ion f o r  

Harold. r t  seems t o  me t h a t  t h e  mot ion t o  

dismiss, t h e  standard, i f  I understand i t  

c o r r e c t l y ,  Legal, t he  moving p a r t y  i n  t h i s  case, 

FCCA and AT&T, have t o  demonstrate t h a t  -- no I 

t h e  moving p a r t y  was Be l lsou th .  Bel lSouth has 

t o  demonstrate t h a t  t h e  a l l e g a t i o n s  i n  t h e  FCCA 

and AT&T p e t i t i o n s  -- we have t o  assume t h a t  

those are f a c i a l l y  c o r r e c t  and t h a t  they 've  

shown t h a t  t h e r e ' s  a cause o f  a c t i o n  f o r  which 

r e l i e f  can be had here. Tha t ' s  t h e  s tandard .  

MR. MCLEAN: That 's  c o r r e c t ,  Commissioner. 

COMMISSIONER 3ABER: I t h i n k  we may be ab le  

t o  accompl i sh what t h e  Commi ss ioners  a re  

suggesti  ng by f i  nd i  ng t h a t  t h e  re1 i e f  requested 

i s  premature. 1" r e a l l y  t r y i n g  to avo id  

reaching t h e  issue o f  j u r i s d i c t i o n .  But a t  t he  

same t ime,  I hear what you ' re  say ing w i t h  

respect to t he  motion t o  dismiss.  1 understand 

we have t o  r u l e  on the  motion t o  dismiss.  And 

why c a n ' t  we say t h a t  we c a n ' t  g ran t  t h e  r e l i e f  

requested because i t ' s  premature, we are n o t  

done w i t h  processing t h e  very  impor tan t  dockets 

t ha t  w e  have open? 
, 

MS. CASWELL: Commissioner 3aber,  can I 
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just make a -- 

COMMISSIONER JABER: Hang on. I -- 
MS.  CASWELL: okay. 

COMMISSIONER JABER: -- need our s t a f f  t o  

answer t h i s  quest ion f o r  me. 

MR. McLEAN:  The n o t i o n  t h a t  t h e  -- I ' m  a 

l i t t l e  confused. Are you suggest ing t h a t  t h e  

docket no t  go forward because t h e  remedy 

suggested i s  premature? 7: t h i n k  t h a t  you can do 

t h a t ,  b u t  does t h a t  mean t h a t  you c lose  t h e  

docket? 

COMMISSIONER JABER: I would 1 i ke to c lose  

t h i s  docket because -- 

MR. McLEAN: I have a concern, and t h a t  i s ,  

a p a r t y  has f i l e d  a p e t i t i o n  be fore  you seeking 

r e l i e f .  YOU c a n ' t  j u s t  blow t h a t  p e t i t i o n  o f f  

on t h e  m e r i t s  because you t h i n k  i t ' s  premature. 

I t h i n k  t h a t  you can propose t o  do t h a t  because 

i t ' s  premature, but I s t i l l  t h i n k  tha t  you have 

t o  a f f o r d  a p a r t y  a c l e a r  and ef- fect ive p o i n t  o f  

e n t r y  i n t o  the  a d m i n i s t r a t i v e  process. And t o  

m y  mind, t h a t  means an oppor tun i t y  t o  present 

evidence t o  you t o  persuade you what you ought 

t o  do i f  they have s ta ted  a c la im  upon which 

r e l i e f  could be based. so i t  -- 
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COMMISSIONER JABER: I thought t h e  motion 

t o  d i  sm-i ss standard ac tua l  1 y doesn ' t take you 

i n t o  t h e  mer i t s ,  that you ' re  supposed t o  k i n d  o f  

take a prima f a c i e  look ,  and i f  t h e r e ' s  a cause 

o f  ac t i on  f o r  which r e l i e f  may be had, f i n e .  I f  

the re  i s n ' t ,  you ' re  supposed t o  grant t h e  motion 

t o  dismiss.  

MR. MCLEAN: I agree. 

CHAIRMAN JACOBS: I thought t h a t ' s  what t h e  

whole d o c t r i n e  o f  r ipeness was about, t h a t  you 

blow people o f f  because i t ' s  not t i m e  yet. 

MR. McLEAN: Wel l ,  are you prepared t o  

decide t o  deny t h e  p e t i t i o n  on i t s  m e r i t s  here 

and now as a f i n a l  appealable order? 

CHAIRMAN JACOBS: I thought I heard 

Commissioner Jaber say i t ' s  not  r i p e  y e t .  

COMMISSIONER JABER: Yes. I t h i n k  YOU're 

t u r n i n g  i t  around on us, Harold. You s a i d  we've 

got t o  decide t h e  motion t o  d ismiss .  

MR. McLEAN: I t h i n k  t h a t  you do. 

COMMISSIONER JABER: A11  r i g h t .  I n  

dec id ing  the  motion t o  dismiss,  i f  we g r a n t  t h e  

motion t o  dismiss,  t h a t  disposes o f  t h e  p e t i t i o n  

f o r  s t r u c t u r a l  separat j  on. 

MR. McLEAN: I t h i n k  i t ' s  a l i t t l e  -- t h e  

~~ ~~ 
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p e t i t i o n  i s  broader than t h a t .  And I misspoke 

e a r l i e r ,  because I s a i d  i f  you granted t h e  

motion t o  dismiss, you would shut  down t h e  

docket. It i s  also t r u e  t h a t  t h e  amended 

p e t i t i o n  does deal w i t h  l e s s e r  remedies. I t  

suggests t h a t  t h e r e ' s  a whole realm o r  continuum 

o f  remedies t h a t  you might  consider.  

SO i t ' s  i n  a p e c u l i a r  posture,  t o  pu t  i t  

m i l d l y .  You have -- the  i n i t i a l  p e t i t i o n  was 

construed by the  defendant o r  by B e l l  t o  say 

t h a t  i t  addressed o n l y  t h a t  s p e c i f i c  remedy and 

no o the r ,  and they f i l e d  a motion t o  dismiss on 

t h a t  bas is .  The p e t i t i o n  was then amended t o  be 

a much broader p e t i t i o n ,  and t h e  motion I t h i n k  

i s  renewed I t h i n k  t o  t h e  ex ten t  t o  address a l l  

those o the r  th ings .  

COMMISSIONER JABER: M y  f r u s t r a t i o n  i S t h a t  

i t ' s  l i k e  -- what i s  t h e  saying? The c a r t  

be fore  t h e  horse? W e  are  t a l k i n g  about t h e  

remedy before w e  f i n i s h  t h e  docket where we're 

l o o k i n g  at t he  v i o l a t i o n s .  SO t h a t ' s  w h y  I keep 

saying i t  seems premature. 

But, you know, the  p a r t i e s  should be 

commended. I t  i s  good to know we've got 

a d d i t i o n a l  t o o l s  i n  our basket t h a t  we a r e  n o t  
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shy about exerc is ing .  I j u s t  don't want t o  

decide the  remedy be fore  I look a t  t h e  b igger  

p i c t u r e .  SO how do w e  ge t  there? 

MR. McLEAN: w e l l ,  1 have a suggest ion t h a t  

might work. I don ' t  know what t h e  p a r t i e s  would 

t h i n k  o f  i t . But i t  i s  s imply t o  propose t o  

dismiss -- s t r i k e  t h a t .  Propose t o  deny t h e  

p e t i t i o n  on i t s  m e r i t s  and ho ld  t h e  motion t o  

dismiss to be moot i n  t h e  same process. 

But I be l i eve  t h a t  you have t o  do t h a t  as a 

proposal , because otherwise you w i  11 deny 

p a r t i e s ,  namely, AT&T and the  o the r  ALECs, an 

oppor tun i ty ,  a p o i n t  o f  ent ry  i n t o  t h e  

a d m i n i s t r a t i v e  process. 

CHAIRMAN JACOBS: Commi ss ioners , 
MS. DeLoach i s  here, b u t  be fore  she speaks, we 

need t o  take about a ten-minute break t o  take 

care o f  some matters r e a l  qu ick,  and then we'll 

come back i n  about t e n  minutes and we'll have 

Ms. DeLoach speak. 

Thank you. 

(Short recess .> 
CHAIRMAN JACOBS : M r  . M C G l  o t h l  i n . 
MR. MCCLOTHLIN: Yes, M r .  Chairman. F i r s t  

o f  a l l 9  I wish t o  sponsor the  appearance of 
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Claudia Davant-DeLoach, the  a t t o r n e y  f o r  AT&T, 

who i n  a d d i t i o n  to being t h e  p e t i t i o n e r  also 

p a r t i c i p a t e s  i n  t h e  FCCA. And secondly, i f  I 

may, I would l i k e  t o  respond very  q u i c k l y  t o  

some o f  t h e  comments I ' v e  heard. 

I want t o  make the  p o i n t  very  c l e a r  t h a t  i n  

i t s  separate p e t i t i o n ,  t he  FCCA asked t h e  

Commi s s i  on t o  i n i  ti a t e  an i n v e s t i  g a t i  on o f  

s t r u c t u r a l  i ncen t i ves  . so from t h e  begi nn i  ng, 

w i t h  respect t o  t h e  FCCA pleading, a range o f  

a l t e r n a t i v e  remedies has been b e f o r e  you, and' 

t h a t  has been t r u e  w i t h  respec t  t o  AT&T s ince  

i ts amended p e t i  t i  on. 

And s p e c i f i c a l l y  i n  t h e  FCCA p e t i t i o n  we  

asked t h i s .  KCA recommends t h a t  t h e  F l o r i d a  

Con" s s i  on i mmedi a te1 y convene a proceedi ng t o  

address the  poss ib le  forms and very  real 

b e n e f i t s  o f  a s t r u c t u r a l  i n c e n t i v e  approach. 

NOW, t h e  o the r  p o i n t  I w a n t  to make i s  

t h i s .  I n  her argument M s .  Caswell t o l d  t h a t  you 

i n  t h e  Pennsylvania case t h e  Commission d i d  no t  

order  s t r u c t u r a l  separat ion.  w e l l ,  t h a t  i s  

because even though t h a t  remedy w a s  a v a i l a b l e  t o  

t h e  Commi ss ion,  t h e  Cornmi s s i  6n and p a r t i  es 

reached a r e s u l t  s h o r t  o f  t h a t .  I t  i n v o l v e d  
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some incen t i ves  and some changes, b u t  f e l l  s h o r t  

o f  t he  most s t r a i g h t f o r w a r d  form o f  s t r u c t u r a l  

separat ion.  That outcome i s  one o f  t h e  poss ib le  

outcomes a v a i l a b l e  t o  t h e  Commission i n  t h i s  

case. 

secondly, I ' v e  heard t h e  Commissioners say 

t h a t  t h e  Commission should consider perhaps 

denying t h e  motion to dismiss,  b u t  r u l i n g  t h a t  

the  remedy we seek i s  premature. w e l l ,  m y  p o i n t  

i s  t h a t  t h e  appropr ia te  p o i n t  i n  t ime f o r  t h e  

Commission t o  reach t h a t  dec i s ion  i s  a f t e r  

you've al lowed the  p a r t i e s  t o  g i v e  you evidence 

on t h a t  p o i n t .  

Now, FCCA recognizes t h a t  s t r u c t u r a l  

separat ion o r  some v a r i a t i o n  on t h a t  theme i n  

the  form o f  s t r u c t u r a l  i n c e n t i v e s  i s  an extreme 

type o f  remedy. But we've a l s o  a l l eged  t h a t  t he  

s i t u a t i o n  i s  so severe t h a t  extreme remedies are 

c a l l e d  f o r .  And so we would make t h e  p o i n t  t o o  

t h a t  w e '  r e  e n t i t l e d ,  should you f i n d  t h a t  you 

have a u t h o r i t y  t o  hear t h i s ,  we ' re  e n t i t l e d  t o  

make our case before you dec ide we're premature. 

Now I would ask t h a t  you a l l o w  me t o  

present M s .  DeLoach t o  address you. 

MS.  DAVANT: M r .  chai  rman and 
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Commi s s i  oners , I apol og i  ze f o r  be i  ng 1 a t e  today. 

1 had a personal emergency occur t h i s  morning, 

and 1 have counsel who i s  on a t r a i n  s tuck  

between the re  and Washington, and 1 have ou ts ide  

counsel who's apparent ly miss ing i n  a c t i o n .  SO 

I do apologize f o r  us n o t  be ing represented 

e a r l i e r  than t h i s  very moment. 

obv ious ly ,  I m i  ssed the  e a r l  i e r  d i  scussi on, 

bu t ,  Commissioner Jaber, I d i d  hear t h e  l a s t  

quest ion t h a t  you asked, which i s  why are we 

p u t t i n g  t h e  c a r t  before t h e  horse. And I t h i n k  

t h a t ' s  e x a c t l y  why we brought t h i s  p e t i t i o n  to 

t he  Commission's a t t e n t i o n .  We've t r i e d  a l l  

k inds o f  horses, and we've t r i e d  a l l  k inds  o f  

c a r t s .  I t h i n k  t h e  remedy t h a t  i s  suggested by 

t h i s  p e t i t i o n  i s  f a r  d i f f e r e n t  than any o the r  

process t h a t  you ' re  cons ider ing  r i g h t  now could 

address. 

I t h i n k  you can f i x  a l o t  o f  problem w i t h  a 

t h i r d - p a r t y  t e s t .  I t h i n k  you can through Oss 

and o the r  measures l o o k  a t  a l o t  o f  reasons why 

competi ti on i s havi  ng p rob l  ems i n t h i  s s t a t e  . 
B u t  you cannot ge t  r i d  o f  t h e  i nhe ren t  c o n f l i c t  

that we have between an incumbent and a 

compet i t i ve  c a r r i e r .  whereby t h e  incumbent s t i ' l l  
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c o n t r o l s  the  monopoly o r  t h e  m a j o r i t y  percentage 

o f  volume i n  the  state. I t h i n k  i t  was born o u t  

o f  f r u s t r a t i o n '  and abso lu te l y  t h e  desi  r e  t o  

p a r t i c i p a t e  i n  one o f  t h e  b igges t  markets i n  t h e  

country  t h a t  we brought t h i s  p e t i t i o n  to your 

a t t e n t i  on. 

I was no t  prepared t o  argue t h e  

j u r i s d i c t i o n a l  issue,  b u t  I can t e l l  you t h a t  if 

you r u l e  on t h e  motion t o  dismiss w i thou t  even 

g i v i n g  us the  oppor tun i t y  t o  prove t h e  evidence 

t h a t  we've a l ready a l l eged  i n  t h e  p e t i t i o n ,  1 

would argue t h a t  you ' re  not meeting t h a t  

burden. Even your s t a f f  recommendation says 

t h a t  -if f a c i a l l y ,  on i t s  face,  every th ing  we 

a l l e g e  i n  t h i s  p e t i t i o n  i s  c o r r e c t ,  then you ' re  

under t h e  o b l i g a t i o n  to a t  l e a s t  hear t h e  

evidence o f  what we've brought be fore  you. I f  

you dismiss t h i s  case before we even have the  

oppor tun i t y  t o  b r i n g  t h a t  t o  youp then 1 would 

suggest t h a t  t he  Commission has l o s t  an 

opportuni  t y  t o  hear ev i  dence t h a t  wou1 dn ' t 

necessar i l y  be admit ted i n  any o the r  process 

you've g o t  underway a t  t he  moment. 

I guess I would leave i t  a t  t h a t  and urge 

t h i  s Commi s s i  on t o  adopt s t a f f ' s  recommendation 

n 
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and move forward i n  a t i m e  frame t h a t  you t h i n k  

i s  appropr ia te  under t h e  c i  rcumstances and g i v e  

the  CLEC community an oppor tun i t y  t o  come t o  you 

and demonstrate what we've al ready p u t  f o r t h  i n  

t h i  s p e t i t i o n .  

MS. CASWELL: M r .  chairman, may I respond 

t o  t h a t ?  

CHAIRMAN JACOBS: M s .  Caswell , b r i  e f l  y. 

MS. CASWELL: F i r s t  o f  a l l ,  l e g a l l y  you ' re  

under no o b l i g a t i o n  t o  hear any evidence on any 

o f  t he  a1 1 ega t i  ons t h a t  are brought forward i n 

t h e  p e t i t i o n .  There are o the r  forums t h a t  w i l l  

g i v e  them an e f f e c t i v e  p o i n t  o f  e n t r y  i n t o  

a d m i n i s t r a t i v e  proceedings. we've mentioned a l l  

o f  those forums, a l l  o f  those dockets. I 

vehemently disagree t h a t  any o f  t h e  evidence 

t h a t  might be heard here would n o t  necessa r i l y  

be admit ted the re  . 
We've heard about t h e  same a1 1 eged problems 

at t he  workshops t h a t  we've had i n  t h e  o the r  

dockets, oss problems, d i  sc r im i  na t i on ,  1 ack o f  

p a r i t y ,  t h a t  s o r t  o f  th ing .  we d i d n ' t  hear any 

s p e c i f i c s ,  and we c e r t a i n l y  heard no th ing  t o  t h e  

ex ten t  t h a t  would j u s t i f y  s t r u c t u r a l  separat ion.  

And d o n ' t  you t h i n k  they would have come forward 
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w i t h  something l i k e  t h a t  i n  t h e  workshops i f  it 

e x i  sted? It doesn' t .  

SO you d o n ' t  have an o b l i g a t i o n  t o  hear 

every p e t i t i o n  t h a t  comes be fo re  you. P a r t i e s  

can f i l e  p e t i t i o n s  over and over and over again 

on t h e  same t h i n g ,  and you d o n ' t  have t o  go to 

hear ing on those. YOU can decide t h a t  t h e r e  a re  

o ther  e f f e c t i v e  places t h a t  those a l l e g a t i o n s  

can be heard, and t h a t ' s  t h e  case here. 

MS.  WHITE: Nancy wh i te  f o r  Be l l sou th  

Tel  ecommuni ca t ions  . 
r would wholeheartedly agree w i t h  

M s .  Caswe11 . I t h i n k  t h a t  M r .  McGlo th l fn 's  

statement t h a t  FCCA was no t  r e a l l y  l o o k i n g  f o r  

s t r u c t u r a l  separat ion , b u t  somethi ng c a l l  ed 

s t r u c t u r a l  i ncen t i ves ,  i s  j u s t  p l a y i n g  w o r d  

games. I t ' s  the  same t h i n g .  

Everyth ing t h a t  they 've  complained about 

and t h a t  s t a f f  l i s t s  on page 16 o f  t h e  rec are 

t h i n g s  t h a t  a re  being d e a l t  w i t h  i n  o the r  

dockets. A t E C s  us ing  B e l l s o u t h ' s  OSS must w a i t  

much longer  than Bel 1 South s r e t a i  1 a r m ,  heck, 

t h a t ' s  what t h i  rd -par ty  t e s t i  ng i s 1 ooki  ng a t .  

B e 1  1 South has n o t  devoted s u f f i  c i  en t  techn i  cal 

and r e l a t e d  resources necessary t o  develop OSS 

1 
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and prov ide p a r i t y  t o  ALECS. Again, t h i r d - p a r t y  

t e s t i n g .  

I t  j u s t  seems t o  me t h a t  we're r e i n v e n t i n g  

t h e  wheel over and over and over again and t h a t  

i t ' s  t ime f o r  it t o  stop. Thank you. 

MR. McGLOTHLIN: The d i s t i n c t i o n  i s  t h a t  i n  

those o the r  dockets, t he  p a r t i e s  have no t  asked, 

nor i s  t h e  commission l o o k i n g  f o r  t h e  type  o f  

remedy t h a t  w i l l  ge t  a t  t h e  r o o t  cause o f  t he  

problems. And by l o o k i n g  a t  s t r u c t u r a l  

i ncent i  ves , the  Commi s s i  on has the  oppor tun i  ty 

t o  do t h a t  i n  a separate i n v e s t i g a t i o n .  

M S .  DAVANT: And w i t h  a11 due respect t o  

o ther  counsel a t  t h i s  t a b l e ,  and w i t h  a l l  due 

respect t o  t h i s  Commission, m y  understanding o f  

the quest ion before t h e  Commission i s  whether 

you ' re  going t o  move to dismiss t h e  p e t i t i o n .  

The burden t h a t ' s  being discussed i s  n o t  whether 

you should order  such a separa t ion  at t h i s  

p o i n t .  I t h i n k ,  obv ious ly ,  t h a t  dec i s ion  comes 

a f t e r  you have a f u l l  hear ing on t h e  issue.  The 

i ssue be fore  you i s  a motion t o  dismiss and 

whether t h i  s p e t i t i o n  meets t h e  burden o f  

d ismissa l ,  which I would argue s t renuously  t h a t  

i t  does no t .  
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Now, 1 d o n ' t  t h i n k  any o f  us a r e  prepared 

t o  argue t h e  ac tua l  case be fore  you today. I 

d i d n ' t  understand t h a t ' s  why we were here. MY 

understanding i s  we' r e  arguing whether or  n o t  

t h i s  Commission i s  going t o  move t o  dismiss a 

p e t i t i o n  t h a t  on i t s  face  a l l eges  f a c t s  t h a t  I 

t h i n k  you should consider.  

MS.  W H I T E :  And w i t h  a11 due respect t o  

AT&T, I would show t h e  Commission Issue 4, which 

i s  should t h e  Commission proceed t o  hear ing  on 

AT&T and FCCA'S p e t i t i o n s  t o  consider s t r u c t u r a l  

separat ion o f  Bel lSouth, as w e l l  as o the r  

remedies. That's an issue.  

COMMISSIONER 3ABER: we need t o  back up. 

We need t o  back a l l  t he  way u p .  

CHAIRMAN JACOBS: Very w e l l .  A n y  o the r  

questions? 

COMMISSIONER BAEZ: Yes,  M r .  chairman. I 

have a quest ion f o r  M r .  McLean. Does e i t h e r  

den ia l  or -- would den ia l  o f  t h e  motion t o  

dismiss imp ly  -- i t  would be an answer i n  t h e  

p o s i t i v e  as t o  j u r i s d i c t i o n  necessar i l y?  1 know 

t h a t  i f  we dismiss -- I know t h a t  i f  w e  g ran t  

t h e  motion t o  dismiss,  i t ' s  necessa r i l y  on t h e  

grounds t h a t  t he  movants have made; co r rec t?  
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MR. McLEAN: If you deny t h e  motion t o  

dismiss,  then I b e l i e v e  you've decided as a 

mat ter  o f  law t h a t  a c la im  has been stated 

which, i f  proven up, deserves t h e  r e l i e f ,  and 

you have the  j u r i s d i c t i o n  t o  p rov ide  the  

remedy. 

COMMISSIONER BAEZ: SO We a re  -- Wel l ,  

yeah, 1 t h i n k  we've had some d iscuss ion.  A t  

l e a s t  a couple o f  us have sa id  t h a t  t h e r e  i s  a 

f a i r  amount o f  concern as t o  whether t h e  

j u r i s d i c t i o n a l  quest ion should be answered now 

a t  a l l .  And I guess I ' m  t r y i n g  t o  understand 

what t h e  i m p l i c a t i o n  o f  e i t h e r  -- t h e  

i m p l i c a t i o n  i s  c l e a r  i f  you g r a n t  the motion. 

But i f  you deny the  motion, i s  t h e  same -- i s  i t  

t h e  same i m p l i c a t i o n  as t o  j u r i s d i c t i o n ?  And 

you ' re  saying yes. 

MR. McLEAN: I f  I understand t h e  quest ion,  

yes. YOU have decided t h a t  t h e r e  has been a 

c la im  s t a t e d  upon which you have t h e  a u t h o r i t y  

t o  base r e l i e f  . I t h i n k  t h a t ' s  what would be 

necessar i l y  he ld  i f  you deny t h e  motion t o  

d ismiss.  That ' s  t he  i ssue  t h a t ' s  t r u l y  be fore  

you today, i s  whether t h e r e  has been a c la im  

s ta ted  upon which you have t h e  a u t h o r i t y  t o  base 
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r e l i e f .  

COMMISSIONER JABER: Okay. L e t  me ask the  

same quest ion a d i f f e r e n t  way. I f  we g ran t  t h e  

motion t o  dismiss, w i l l  t h a t  p r o h i b i t  t he  

p a r t i e s  o r  t he  Commission a t  a l a t e r  date from 

e n t e r t a i  n i  ng a remedy 1 i ke s t r u c t u r a l  

separat ion? 

MR. MCLEAN: If I were arguing t h a t  you 

don ' t  have a u t h o r i t y ,  I would most assuredly 

argue t h a t  you had decided be fore  t h a t  you 

d i d n ' t .  SO -- 

COMMISSIONER JABER: That 's  n o t  w h a t  I 

asked. 

MR. MCLEAN: I understand, b u t  you ' re  going 

t o  hear the  argument. Does i t  c o n t r o l ?  I d o n ' t  

know. Somebody w i l l  have t o  make t h a t  dec is ion .  

C e r t a i n l y  i t ' s  very  c lose to c o n t r o l l i n g .  I f  

you decide today -- t h i s  p e t i t i o n  i s  cast to 

suggest t h a t  you have the  a u t h o r i t y  t o  go a l l  

t he  w a y  t o  s t r u c t u r a l  separat ion.  I f  you decide 

t h a t  you d o n ' t  have the  j u r i s d i c t i o n  t o  do t h a t  

today, y o u ' l l  c e r t a i n l y  be faced w i t h  that 

argument should you t r y  t o  do i t  l a t e r .  And I 

t h i n k  a very -- 
COMMISSIONER JABER: And what would s t a f f ' s  
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recommendation be i n t h a t  regard? 

MR. McLEAN : My personal recommendation 

would be t h a t  indeed you have a1 ready decided 

t h a t  i ssue adversely. SO m y  view o f  i t  i s  t h a t  

i t  would fo rec lose  a l a t e r  cons idera t ion .  

One t h i n g  t h a t  I b e l i e v e  Ver izon brought up 

was perhaps you can decide t h a t  you have -- t h a t  

a f f e c t e d  p a r t i e s  have an e f f e c t i v e  p o i n t  o f  

e n t r y  i n t o  t h e  admi n i  s t r a t i v e  process i n these 

o ther  dockets. 1 have mixed f e e l i n g s  about 

t h a t .  It's c e r t a i n l y  one t h i n g  t h a t  you cou ld  

do today. It i s  probably t h e  l e g a l  equ iva len t  

o f  dec id ing  t h a t  t h e  p e t i t i o n  and t h e  remedy 

suggested i s  premature. YOU can say perhaps 

t h a t  t h e  motion t o  dismiss i s  moot. w i t h  

respect  t o  t h e  p e t i t i o n  on i t s  m e r i t s ,  you 

be l i eve  t h a t  t he  p a r t i e s  have an e f f e c t i v e  p o i n t  

o f  e n t r y  in t h e  o ther  dockets. I t h i n k  t h a t ' s  

t h e  l e g a l  statement t h a t  t he  p e t i t i o n  i s  

premature at t h i s  t-ime. 

COMMISSIONER JABER: Now I want to s w i t c h  

focus a l i t t l e  b i t  and t a l k  t o  M S .  Davant about 

t h e  d i f f i c u l t y  I f i n d  mysel f  i n  j u s t  as one 

Commissioner. I hear every th ing  t h e  ALECs are  

saying. And we've worked -- a t  t h e  sake o f  
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t o o t i n g  our s t a f f ' s  horn and t h i s  Commission's 

horn, we have worked d i l i g e n t l y  i n  addressing 

these issues, and you know i t  and I know i t .  

And i t ' s  n o t  over. w e ' r e  not done. W e  are  by 

no means done. And the  u l t i m a t e ,  u l t i m a t e  

remedy f o r  a l l  o f  these v i o l a t i o n s  i s  t h e  t h r e a t  

t o  Bel lSouth t h a t  they w i l l  n o t  get 271. That 

i s  t h e  u l t i m a t e ,  i n  my op in ion ,  d r a s t i c  remedy. 

NOW, whether we ge t  t he re  o r  no t ,  I d o n ' t  know. 

I d o n ' t  want t o  prejudge anything. 

But t h e  s i t u a t i o n  I f i n d  mysel f  i n  i s  

app rec ia t i ve  o f  t he  f a c t  t h a t  you a l l  have found 

an a d d i t i o n a l  tool  t h a t  perhaps we cou ld  take  

advantage o f .  The awkwardness i s ,  t o  go t he re  

today, regard1 ess o f  a1 1 these procedural , 1 egal 

veh ic les ,  I c a n ' t  g e t  pas t  t h e  r e c o g n i t i o n  t h a t  

t o  go t h e r e  today would be a s ign  t h a t  we have 

f a i l e d  already, and we're no t  even done. 

SO you he lp  me get there .  I d o n ' t  want t o  

say w e  d o n ' t  *have j u r i s d i c t i o n  t o  e n t e r t a i n  t h e  

r e l i e f  o f  s t r u c t u r a l  separat ion,  b u t  I also 

d o n ' t  want t o  say y e t  t h a t  we have i t . It's 

almost l i k e  a h i p  pocket k i n d  o f  r e l i e f  t h a t  1 

would l i k e  t o  save, bu t  I d o n ' t  want t o  get 

t he re  today. SO i f  you were i n  m y  p o s i t i o n  and 
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you knew e x a c t l y  what I was t r y i n g  t o  

accomplish, how would you ge t  me there? would 

you consider wi thdrawing your p e t i t i o n ?  It 

seems t o  me s t r a t e g i c a l l y  t h a t ' s  your bes t  

op t ion .  

MS.  DAVANT: Commissioner, I do understand 

your concerns. I would disagree w i t h  you on one 

p o i n t ,  and t h a t  i s  t h a t  s t r u c t u r a l  separat ion i s  

a d i f f e r e n t  remedy than any o the r  t h a t  you w i l l  

consider i n  t h e  2 7 1  process. 

I would a l s o  quest ion whether o r  n o t  2 7 1  i s  

as b i g  a hammer as everyone would have us 

be l ieve .  1 would agree w i t h  -- 
COMMISSIONER JABER: I can buy t h a t ,  

M s .  Davant, b u t  you ' re  i n  an awkward p o s i t i o n  

too ,  because you take t h e  r i s k  o f  t h i s  

Commi s s i  on f i ndi  ng today t h a t  we don ' t have 

j u r i s d i c t i o n  f o r  s t r u c t u r a l  separat ion.  

so l e t  me go back t o  my question, my l a s t  

quest ion o f  you. A s  a mat ter  o f  s t ra tegy ,  would 

you consider wi thdrawing your p e t i t i o n  f o r  

s t r u c t u r a l  separation? 

MS. DAVANT: W e l l ,  I would consider j u s t  

about anyth ing t h a t  t h i s  Cornmi ss ion  puts  forward 

i n  t h a t  l i g h t .  But I would a l s o  suggest, you 
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know, you can deny the  motion t o  dismiss w i t h  

the  understanding, as your s t a f f ' s  

recommendation c l  e a r l y  i ndi  cates , t h a t  t he re  ' s 

no h u r r y  t o  ge t  t o  a hear ing y e t  because o f  a l l  

t h e  o the r  processes. SO i f  you deny t h e  motion 

t o  dismiss,  bu t  u l t i m a t e l y  h o l d  tha t  t h e r e ' s  no 

reason, t h e r e ' s  no i mpendi ng c r i  s i  s t h a t  would 

requi  r e  an immediate hear ing on t h i s  i ssue,  

maybe you determine t h a t ,  w e l l  w e ' l l  ge t  

through t h e  2 7 1  process and u l t i m a t e l y  determine 

whether o r  no t  we need t o  move forward on t h e  

hear ing.  YOU can deny a motion t o  dismiss and 

y e t  n o t  move forward on the  hear ing anytime 

soon. I would suggest t h a t  s t r a t e g i c a l l y ,  t h a t  

g ives you the  h i p  pocket a1 t e r n a t i v e  you' r e  

ask ing f o r .  

COMMISSIONER DEASON: M s .  whi te ,  how do we 

g e t  o u t  o f  t h i s  morass? 

MS. WHITE: I would say t h a t  you vo te  no on 

Issue 4, you -- 

COMMISSIONER DEASON: IS t h a t  denying 

somebody due process i f  we vo te  no on Issue 4? 

MS. WHITE: No, I d o n ' t  b e l i e v e  i t  i s ,  

because you will i ssue an order  t h a t  says we 

b e l i e v e  t h i s  mat ter  should n o t  be set f o r  

~~~~ 
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hear i  ng and t h a t  i n v e s t i  g a t i  on should n o t  go 

forward because o f  several  reasons, one, we 

t h i n k  i t ' s  premature because we have a l l  these 

o ther  dockets going on; the  p a r t i e s  have a p o i n t  

o f  e n t r y  i n t o  a l l  those o the r  proceedings; and 

th ree ,  i f  they d o n ' t  7 i ke t h a t ,  you' r e  p u t t i n g  

t h i s  o u t  as an o r d e r ,  and i t  can be appealed. 

I f  you vo te  no on Issue 4, then t h e  motions t o  

dismiss are  moot, and you d o n ' t  have t o  reach 

t h e  i ssue o f  j u r i s d i c t i o n .  

COMMISSIONER DEASON: SO i f  we -- under 

your scenar io,  i f  we vo te  no on Issue 4 f o r  t h e  

reasons you j u s t  expressed, then t h e  quest ion o f  

t he  motions t o  dismiss become moot, and the re  

would be no vo te  taken on t h a t ?  

MS.  WHITE: That ' s  c o r r e c t .  That would be 

m y  p o s i t i o n .  

COMMISSIONER DEASON: M r .  McLean, YOU 

d i  sagree w i t h  t h a t ?  

MR. MCLEAN: NO, I agree w i t h  most o f  i t . 

I t h i n k  i t  has p o t e n t i a l  weakness, and t h a t  i s  

whether a cou r t ,  i f  asked t o  review t h a t  order ,  

would agree w i t h  you t h a t  those o the r  dockets 

a f fo rded  an e f f e c t i v e  p o i n t  o f  e n t r y .  And g iven 

the  m e r i t s  o f  what you ' re  cons ider ing  there ,  I 
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t h i n k  we could make a very persuasive argument 

t h a t  indeed i t  does, because, t o  k i n d  o f  

summarize what several o f  you have sa id ,  you've 

g o t  -- Commissioner 6 x 2  i s  running ou t  o f  

f i n g e r s ,  and I a m  too.  There's q u i t e  a f e w  

dockets t h a t  address t h e  very same a l l eged  

issues by the  ILECS. SO I t h i n k  w e  could make 

you a persuasive case t h a t  those o the r  dockets 

do a f f o r d  an e f f e c t i v e  p o i n t  o f  e n t r y  f o r  t h i s  

considerat ion.  

But I a l s o  have t o  say t h a t  a p e t i t i o n e r  

ought t o  be ab le  t o  come forward on t h e i  r 

v e h i c l e  and g e t  t h e i r  case heard too .  SO the re  

would be two sides t o  t h a t  argument. 

S t  r a t e g i  c a l l  y , agai n , Con" s s i  oner Jaber , 

perhaps AT&T would w a i t  u n t i l  they  s a w  a t  l e a s t  

what t h e  d i r e c t i o n s  o f  t h e  o the r  dockets were. 

But t h e  o n l y  problem I see w i t h  what Ms. wh i te  

j u s t  s a i d  i s  t h a t  a c o u r t  is going to have t o  

agree w i t h  you, i f  asked t o  agree, t h a t  t h a t  

e f f e c t i v e  p o i n t  o f  e n t r y  arose i n  t h e  o the r  

dockets . 
MR. MCGLOTHLIN: May I respond? 

CHAIRMAN JACOBS : 

another round-robi n the re  . 
W e '  re '  g e t t i  ng i n t o  
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w e l l ,  l e t  me ask t h i s .  Commissioners, do 

we want t o  have more -- do you want more 

quest ions,  o r  do you want t o  ask more quest ions 

o f  t h e  p a r t i e s ?  

COMMISSIONER JABER: I want to know i f  

Ms. Davant wants t o  take a f i v e -  o r  ten-minute 

break and talk t o  t h e  p a r t i e s  about -- I want t o  

know i f  we need a break so t h a t  you can t h i n k  

about what the  commi ss-i oners ' d i  scussi on has 

been 

MS. DAVANT: May I request a ten-minute 

break, commissioner? 

COMMISSIONER JABER: I would be i n  Support 

o f  g i v i n g  the  p a r t i e s  a ten-minute break. 

COMMISSIONER DEASON: W e ' l l  tempOrari1y 

pass t h i s  o u t  and come back t o  i t  i n  about 1 5  

minutes. 

* 7v 3v 

CHAIRMAN JACOBS: We ' l l  go back to i t e m  4 

now. 

MS. DAVANT: Commissioner, we have 

s t r a t e g i z e d  w i t h  our team as w e l l  as some o f  t h e  

o ther  p e t i t i o n e r s .  And as l u c k  would have i t , 

t h e  judge a r r i v e d  and wanted t o  have a few 

words, i f  he might. 
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MR. HATCH€=: Thank you. Joseph 

Hatchet t ,  Akerman S e n t e r f i t t ,  f o r  AT&T. Along 

w i t h  me are  counsel a l s o  associated i n  t h i s  case 

i n  t h i s  proceeding. 

I t ' s  m y  understanding t h a t  a t  t h e  t ime o f  

t h e  recess, t he  quest ion was whether AT&T would 

choose t o  withdraw i t s  p e t i t i o n .  W e  would urge 

the  Commission, s ince no th ing  i s  b e f o r e  t h e  

Commission a t  t h i s  t ime except j u r i s d i c t i o n ,  

t h a t  t h e  Commission would f o l l o w  the s t a f f  

recommendation and deny the  motion t o  d i  smi ss , 
i n  t h a t  way n o t  r e a l l y  s e t t i n g  any g r e a t  

precedent, and then perhaps t o  cont inue any 

f u r t h e r  cons idera t ion  u n t i l  some appropr ia te  

t ime. That i s ,  w h i l e  you go forward w i t h  some 

o f  these o ther  proceedings, i f  a t  any t ime i t  

appears appropr ia te f o r  you t o  consider a remedy 

such as t h a t  t h a t  has been suggested by AT&T,  

t h a t  a t  t h a t  t ime you would go forward w i t h  the  

p e t i t i o n ,  b u t  a t  t h i s  t i m e  t o  s imply rule'on t he  

motion t o  d i  s m i  ss t h a t  i s pendi ng t h i  s morni ng. 

And, o f  course, we urge t h a t  you deny t h a t  

motion and cont inue a l l  f u r t h e r  proceedings i n  

t h i s  mat te r .  

CHAIRMAN JACOBS : Quest i  ons , Commi s s i  oners? 
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COMMISSIONER DEASON: Is t h e r e  a response 

from B e l  1 south? 

MS. WHITE: Just a s h o r t  one. I mean, t h i s  

i s  -- we've t a l k e d  about t h i s  f o r  a t  l e a s t  two 

hours now. I be l i eve  I can speak f o r  Ver izon 

when I say t h a t  our p o s i t i o n  remains t h e  same. 

I t  was my understanding when we  f i r s t  s t a r t e d  

t h i s  d iscuss ion from quest ions f r o m  t h e  

Commi s s i  oners t h a t  t h e  Commi s s i  on d i d  no t  r e a l  1 y 

want t o  -- thought i t  was premature t o  reach t h e  

i ssue o f  j u r i s d i c t i o n  a t  t h i s  p o i n t .  And i f  you 

follow Judge Ha tche t t ' s  suggestion, then you are  

maki ng t h a t  deci  s i  on 

SO again, I would urge tha t  t h e  way to 

decide t h i s  i s  on your own motion decide t h a t  

i t ' s  premature t o  go forward, t h a t  t h e r e  a re  

o ther  p o i n t s  o f  en t r y ,  and t h a t  -- decide i t  i n  

t h a t  way, and t h e  motions t o  dismiss would be 

moot. 

Thank you. 

MR. HATCHEIT: May I -- 

COMMISSIONER DEASON: L e t  me make one 

observat ion a t  t h i s  p o i n t .  I ' m  so r ry .  

CHAIRMAN JACOBS: B r i e f  response. 

MR. HATCHETT: May I respond? As I 
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understand the  comment t h a t  has j u s t  been made, 

i t  sa id  why no t  ho ld  t h a t  t h e  proceedings are 

premature. I f  you do t h a t ,  then I t h i n k  you are 

s e t t i n g  a precedent, because t h a t  w i l l  be 

i n t e r p r e t e d  as meaning t h a t  you do n o t  have the  

j u r i s d i c t i o n  t o  go forward on t h e  remedy t h a t  w e  

have suggested. 

I f  you simply deny the  motion and postpone 

a l l  f u r t h e r  proceedings, i t  i s  no t  f o reve r  i n  

stone t h a t  you w i l l  ever reach t h e  remedy t h a t  

we have suggested. I t  simply means t h a t  t h e  

o ther  s ide  has no t  s u f f i c i e n t l y  convinced you 

t h a t  our a l l e g a t i o n s  were untrue. And t h a t  i s  

a l l  t h e  Commission would be r u l i n g  on a t  t h i s  

p o i n t ,  t h e  s t reng th  o f  t h e  a l l e g a t i o n s  i n  t h e  

complaint o r  i n  t h e  p e t i t i o n  t h a t  AT&T f i l e d .  

That ' s  a1 1 the  Commi s s i  on wou1 d be ho l  d i  ng , 
t h a t  those a1 1 ega t i  ons are  s u f f i  c i  ent ,  because 

on the  motion t o  dismiss,  a l l  o f  t h e  a l l e g a t i o n  

are taken -- o r  i n  our p e t i t i o n ,  a l l  o f  t h e  

a l l e g a t i o n s  are taken as t r u e ,  and you ' re  simply 

r u l i n g  on t h e  f o u r  corners o f  the p e t i t i o n  t h a t  

AT&T f i l e d .  But we b e l i e v e  t h a t  i t  would be 

i nte rp re ted  as t h i  s Commi ss ion  ho l  d i  ng t h a t  i t  

w i l l  never have j u r i s d i c t i o n  t o  even e n t e r t a i n  
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t h e  remedy t h a t  AT&T has suggested. 

MS.  CASWELL: cou ld  I j u s t  respond b r i e f l y  

to tha t?  

CHAIRMAN JACOBS: B r i e f l y .  

MS.  CASWELL: If you take t h e  approach t h a t  

Bel lSouth and Verizon have suggested, then you 

won't even need t o  r u l e  on t h e  mot ion t o  

dismiss.  It w i l l  become moot once you decide 

t h a t  you don't w a n t  t o  go t o  hear ing on t h e  

p e t i t i o n .  so t h e r e ' s  no way -- t h e r e ' s  not even 

the  merest i m p l i c a t i o n  t h a t  you've decided you 

don't have j u r i s d i c t i o n  t o  o rder  s t r u c t u r a l  

separat ion.  And i f  a t  the  end o f  a l l  those 

o ther  proceedings you feel i t ' s  t h e  appropr ia te  

remedy, then we can discuss i t  again. 

COMMISSIONER DEASON: L e t  me ask M r .  M c L e a n  

a qu ick  quest ion.  I f  we were t o  g ran t  t h e  

motion t o  d ismiss on t h e  grounds t h a t  we l a c k  

adequate j u r i  sd i  c t i  on , i s t h a t  an appeal ab7 e 

dec i  s i  on? 

MR. McLEAN: Yes, s i r 9  I b e l i e v e  i t  i s ,  b u t  

l e t  m e  add something. A motion t o  dismiss on 

the  bas is  o f  sub jec t  mat ter  j u r i s d i c t i o n  l i e s  a t  

any t ime,  so i t  could a l s o  be renewed later. I 

d o n ' t  t h i n k  necessar i l y  responsive, b u t  i t  i s  a 
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thought t h a t  crosses my mind. If you decide t o  

deny the  motion, i f  the  motion i s  renewed a t  

some l a t e r  p o i n t  i n  t ime a f t e r  -- 
COMMISSIONER DEASON: But I ' m  saying g ran t  

t he  motion t o  dismiss on t h e  grounds t h a t  we 

1 ack adequate j u r i  s d i  c t i  on . 
MR. McLEAN: I be l i eve  t h a t ' s  an appealable 

order ,  yes, s i r .  

COMMISSIONER DEASON: But then a c o u r t  O f  

competent j u r i  s d i  c t i  on coul d d e f  i ne our 

j u r i s d i c t i o n  f o r  us. 

MR. McLEAN:  Yes, s i r ,  i f  they  chose t o  do 

so. 

COMMISSIONER DEASON : O r  t h e  Legi S 1  atu r e  

could g i v e  some guidance i n  t h i s  area as w e l l .  

MR. McLEAN: They've been known t o  do that, 

yes, s i r .  

COMMISSIONER BAEZ:  SO i t ' s  an appealable 

-- i t ' s  appealable e i t h e r  way; r igh t?  

MR. McLEAN: If you issue a f i n a l  order  

today t h a t  says w e  g ran t  t h e  motion to dismiss,  

t h a t ' s  an appealable order .  ~n my op in ion ,  t h a t  

can be taken t o  the  c o u r t .  

COMMISSIONER BAEZ:  And i f  you deny t h e  

motion t o  dismiss,  same posture? 
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MR. McLEAN: Probably so. It i s  a l s o  t r u e  

t h a t  t h a t  motion can be renewed i f  denied. SO 

i f you r e  contempl a t i  ng c o n t i  nu i  ng t h i  s a c t i o n ,  

i t  i s  safe t o  say t h a t  i f  A T  wished t o  do so 

down t h e  l i n e  somewhere, they could renew t h e  

motion t o  d i  smi ss.  

COMMISSIONER BAEZ: I have a quest ion f o r  

Judge Hatchet t  and Ms. Davant. what -- and 

maybe I ' m  hammering a square peg here. what 

evidence would you produce, what d i f f e r e n t  

evidence would t h i s  Commission hear i n  a hear ing 

as you request i n  your p e t i t i o n  t h a t  w e  would 

no t  hear as a r e s u l t  o f  t h e  i n v e s t i g a t i o n s  that 

t he  s t a f f  establ ished? 

MR. HATCHET:  I hate t o  admit i t , b u t  I 

simply d o n ' t  know t h e  answer t o  t h a t  quest ion.  

COMMISSIONER f3AEZ: I ' m  going to ask s t a f f  

l a t e r ,  b u t  I j u s t  thought I would l e t  you take a 

crack a t  it. 

MR. HATCHET:  I r e a l l y  d o n ' t  know t h e  

answer to t h a t  quest ion.  

MS. DAVANT: Commissioner, i f  I might  

respond, I t h i n k  obv ious ly  t h a t ' s  why we 

requested the hear ing, was t o  allow you t o  

l i s t e n  t o  witnesses who on a day-to-day bas is  
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may have d i f f e r e n t  evidence t o  present .  r know 

counsel down t h e  t a b l e  disagrees w i t h  t h a t .  But 

I t h i n k  t h e  key issue before t h i s  Commission i s ,  

even i f  w e  d o n ' t  b r i n g  new evidence t o  t h e  

tab1 e, t he  p e t i t i o n ,  t he  reason f o r  the  p e t i  t i on 

was t h e  remedy. The remedy t h a t  you have be fo re  

you now may o r  may no t  p r o h i b i t  o r  prevent  t h e  

a c t i v i t i e s  and t he  evidence t h a t  have been 

presented i n  these o the r  cases. 

COMMISSIONER BAEZ: And i s  a d iscuss ion  o f  

t he  remedies t h a t  we may o r  may not have 

a v a i l a b l e  t o  us no t  an appropr ia te  sub jec t  f o r  

consi de ra t i on  i n the  contex t  of these dockets 

t h a t  a1 ready e x i  st? 

MS. DAVANT: N o t  t h i s  p a r t i c u l a r  remedy, 

Commi ss ioner ,  as your general counsel mentioned 

t o  you e a r l i e r .  

COMMISSIONER BAEZ: Did he mention t h a t  

e a r l i e r ?  

MS. DAVANT: I d i d n ' t  mean to speak f o r  

~ r .  MCLean. 

MR. McLEAN:  I ' m  n o t  sure what t h e  quest ion 

i s .  

COMMISSIONER BAEZ: Wel l ,  Harold,  what I 

want t o  know i s  i f  t h i s  remedy t h a t  we ' re  -- you 
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know, has been requested o r  suggested t h a t  we're 

consider ing the  appropriateness o f ,  i s  t h a t  n o t  

sub jec t  t o  proper -- it's sub jec t  t o  an o r i g i n a l  

dec i  si on o r  a p r e l  i m i  nary deci  s i  on t h a t  w e  have 

on j u r i s d i c t i o n ,  b u t  assuming t h a t ,  would i t  n o t  

be a proper remedy t o  consider under an 

i n v e s t i g a t i o n  docket t h a t  we've a1 ready got 

open? 

MR. McLEAN: Yes, s i r ,  I t h i n k  so. I t h i n k  

t h a t ' s  cons is ten t  w i t h  t h e  s t a f f  recommendation 

before you, which i s ,  upon a showing o f  a number 

o f  f a c t s ,  a l leged b u t  no t  proven be fore  you, b u t  

a1 1 eged , t h a t  you have j u r i  s d i  c t i  on t o  proceed 

w i t h  s t r u c t u r a l  separat ion.  

COMMISSIONER BAEZ: If t h a t ' s  t h e  case, i f  

that's t h e  case, then why are -- you know, why 

Issue 4? I f  you've a l ready go t  a docket t h a t ' s  

open -- I mean, I t h i n k  we've a l ready  answered 

t h a t  quest ion.  And secondly, i f  you ' re  c o r r e c t  

and whatever remedies we have, again sub jec t  t o  

some k i n d  o f  statement o r  some k i n d  o f  

determinat ion o f  j u r i s d i c t i o n  a t  t h e  appropr ia te  

t ime, I d o n ' t  t h i n k  you can separate t h e  t w o ,  

would t h a t  no t  be appropr ia te  i n  a docket t h a t  

we've a1 ready g o t  open? why are  we cons ider ing  
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-- why do we have t w i n  t r a c k s  here? And I know 

t h a t  Ms. Simmons t r i e d  t o  e x p l a i n  i t  t o  me,  

because one i s  top-down and t h e  o the r  one i s  

top-up, and I can o n l y  assume -- bottom-up. 

Excuse me. I don't know i f  I ' m  up o r  down 

anymore. And t h a t  may be t r u e  about t h e  

approach. But f guess t h e  bottom l i n e  i s ,  i f  

you ' re  l o o k i n g  f o r  a remedy and you ' re  l o o k i n g  

f o r  something t h a t  might be a v a i l a b l e  t o  you and 

you want t o  consider i t , t h e  oppor tun i t y  i s  

there ,  i s n ' t  i t , a t  t he  appropr ia te  t ime? 

YOU know, again, I d o n ' t  want t o  reach t h i s  

j u r i s d i c t i o n  today. I d o n ' t  t h i n k  i t  has been 

played ou t .  

MS.  SIMMONS: Commissioner Baez, w e  b e l i e v e  

you could do t h a t .  

MR. MCGLOTHLIN: Commissioner Baez, you've 

a n t i c i p a t e d  the  comment I was going t o  add, and 

t h a t  i s  -- l e t  me back up f o r  a moment. The 

FCCA' s p e t i t i o n  a1 1 eges t h a t  t h e  s i  t u a t i  on i s 

urgent,  and the  FCCA represents -- j u s t  t o  make 

i t  v e r y  c l e a r ,  t he  FCCA represents a very  broad 

cross-sect ion o f  t h e  ALEC community, so t h e  

problem being addressed i s  n o t  l i m i t e d  t o  AT&T'S 

p e t i  t i on. 
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COMMISSIONER BAEZ: I understand. 

MR. McGLOTHLIN: And reference has been 

made by opposing counsel t o  p o i n t s  o f  e n t r y ,  and 

I was very  concerned 'I i s t e n i  ng t o  t h e  argument 

t h a t  we might f i n d  ourselves d i  rec ted  t o  another 

docket, b u t  w i t h  no a b i l i t y  t o  b r i n g  t o  you t h e  

t ype  o f  evidence and t h e  type o f  remedies t h a t  

a re  here. 

But t h a t  i s  something w i t h i n  t h e  

Commi ss ion '  s c o n t r o l  , and i f t h e  Commission 

would a l l o w  the  p a r t i e s  t o  develop n o t  o n l y  t h e  

evidence, b u t  t he  remedies t h a t  a re  be ing sought 

i n  here, then I t h i n k  as l ong  as we have t h e  

oppor tun i t y  i n  e i t h e r  t h i s  forum o r  t h e  o the r  t o  

make t h a t  case w i t h  t h e  same end o b j e c t i v e ,  t h a t  

would a l l a y  some o f  t h e  concerns I've had abou t  

f i n d i n g  m y  c l i e n t s  i n  a p o s i t i o n  o f  be ing t o l d  

t o  w a i t ,  because we've a l l eged  very  s i n c e r e l y  

t h a t  w e  t h ink  t i m e  i s  o f  t he  essence w i t h  

respect t o  consi de ra t i on  o f  these i ssues 

COMMISSIONER BAEZ: w e l l ,  w h i l e  I have Some 

comfort  by what you sa id,  I ' m  n o t  sure t h a t  I 

have complete comfort,  because as I ' v e  s a i d  a l l  

along, I t h i n k  t h a t  everybody here has 

recognized t h e  ex is tence o f  o the r  dockets, and 
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c e r t a i n l y  the  end purpose o f  those dockets i s  t o  

f a c i  1 i t a t e  competi ti on. 

Now, what you ' re  s t i l l  suggest ing i s  t h a t  

we've g o t  t o  take up something be fore  we come t o  

some conclusion on O S S ,  on 271.  1 mean, a l l  o f  

these t h i n g s  are going t o  have some -- t h e y ' r e  

going t o  c rea te  some c r i t i c a l  mass, 1 suspect, 

and we're going t o  see some r e s u l t s  t h a t  would 

then l e a d  us t o  say, " w e l l ,  maybe th- is  i s n ' t  

working, and maybe we need t o  be l o o k i n g  a t  more 

d r a s t i c  measures I 'I 

And 1 t h i n k  t h a t ' s  where t h i s  remedy o f  

s t r u c t u r a l  separat ion comes i n .  ~ ' m  n o t  ready 

t o  d iscount  i t  as an a l t e r n a t i v e ,  b u t  i t ' s  an 

a1 t e r n a t i v e  t h a t  comes w i t h  c e r t a i n  -- t h a t  

comes under c e r t a i n  circumstances. And I'm no t  

sure t h a t  we do j u s t i c e  t o  t h e  processes t h a t  

we've a l ready go t  i n  p lace o r  underway t o  

consider now t h i s  o the r  t r a c k  absent some l a c k  

o f  r e s u l t s  from the  ones t h a t  a re  a1 ready ' 

u nde rway . 
And t h a t ' s  a concern t h a t  1 have, and I've 

s ta ted  i t  before .  I t ' s  no t  -- we've g o t  t o  have 

some l e v e l  o f  f a i t h  t h a t  t he  dockets t h a t  we've 

got ,  t h a t  t he  processes t h a t  we've g o t  a re  going 
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t o  be handled and resolved i n  a manner t h a t ' s  

f a i r e r  and t h a t  shows r e s u l t s  t o  everyone. And 

u n t i l  we can make a determinat ion t h a t  t h a t  i s  

no t  p r e c i s e l y  the  case, t o  engage i n  y e t  another 

-- you know, go down y e t  another road i s ,  i n  

e f f e c t ,  t o  d iscard  a l l  t h i s  work t h a t  we've been 

doing and cont inue t o  do. 

And 1 know t h a t  t h a t  sounds somehow u n f a i r  

i f ,  as you say, t h e  cond-i t i o n s  a re  urgent  But 

1 d o n ' t  t h i n k  t h e y ' r e  any l e s s  urgent  than they  

were yesterday when we had those o the r  

processes. I d o n ' t  t h i n k  anyone up here ,  o r  

c e r t a i n l y  anyone t h a t  was up here du r ing  those 

votes sa id ,  " w e l l ,  t h i s  i s  something t h a t  we're 

going t o  do to address those problems, b u t  w e  

can take our t ime about i t , because, you know, 

t ime i s  no t  o f  t he  essence." I d o n ' t  t h i n k  t h a t  

i m p l i c a t i o n  has ever come through. 1 d o n ' t  

t h i n k  t h a t  i m p l i c a t i o n  o r  t h a t  statement h a s  

ever been made. 

So 1 agree w i t h  you, t h e  s i t u a t i o n  i s  

urgent .  I urge you t o  l e t  us see some k i n d  o f  

r e s u l t .  L e t  us see a l i t t l e  b i t  o f  a r e s u l t  so 

t h a t  we can say, you know, i t ' s  n o t  going t o  

work. That day hasn ' t  been reached. 

ACCURATE STENOTYPE REPORTERS, U C .  
- -  



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

2 3  

2 4  

25  

80 

COMMISSIONER PALECKI: L e t  me ask M s .  wh i te  

a quest ion.  M S .  whi te ,  you ' re  aware o f  m y  

concerns and o f  t he  i n f o r m a t i o n  and ana lys i s  

t ha t  1 would l i k e  t o  receive from t h e  I L E C S .  DO 

the  o the r  dockets a f f o r d  us an oppor tun i t y  t o  

ge t  t h a t  i nformat ion t h a t  I mentioned earl i er? 

MS. WHITE: I t h i n k ,  yes, some more than 

o thers  probably. The c o l l a b o r a t i v e  1 t h i n k  i s  

probably the  one t h a t  would go f u r t h e s t  towards 

what you ' re  l o o k i n g  at. Tha t ' s  not a -- I d o n ' t  

know whether t h a t  has a docket number o r  no t .  1 

guess i t  doesn ' t , b u t  i t ' s t h e  co11 obora t i ve  

t h a t  chairman Jacobs p u t  together  t h a t ' s  meeting 

I t h i n k  two o r  t h ree  t imes a month on var ious  

issues. It has a huge t o p i c  l i s t  o f  issues.  

But 1 t h i n k  t h a t  i s  probably,  o f  a l l  t h e  

dockets, t he  one t h a t ' s  coming t h e  c l o s e s t  t o  

what you ' re  l o o k i n g  at. 

COMMISSIONER PALECKI: Well ,  I ve ry  much 

apprec iate a c o l l a b o r a t i v e  process over a formal 

docket, bu t  my concern i s  t h a t  t h i s  i s  something 

t h a t  I would l i k e  t o  ask t h e  company f o r  i n  a 

more formal discovery s i t u a t i o n .  YOU know, as 7: 

stated e a r l i e r ,  I would l i k e  t h e  ILECs t o  t e l l  

us how they can use t h e i r  own processes, t h e  

_ _ ~ ~ _ _ _ ~  ~ ~~~~ 
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same processes t h a t  t he  ALECs go through, and 

make some s o r t  o f  reorgan iza t ion  so t h a t  t h e i  r 

r e t a i l  s i de  can use the  same processes, because 

I have a r e a l  problem i n  my -- I have a very  

s t rong i n s t i  n c t i v e  be l  i e f  t h a t  90% o f  these 

dockets t h a t  we're hear ing a r i s e  because t h e  

ALEC community f e e l s  they '  r e  be i  ng t r e a t e d  

u n f a i  r l y  because they go through completely 

d i f f e r e n t  processes -- excuse m e ,  I meant ALEC 

community -- than t h e  I L E C  r e t a i l  s ide .  And 1 

would l i k e  t o  see t h a t  i n f o r m a t i o n  prov ided t o  

us by t h e  I L E C s  themselves. 

I: d o n ' t  want t o  d i c t a t e  what t h e  ILECS do, 

b u t  I want t o  explore what a r e  the p o s s i b i l i t i e s  

o u t  t he re  so we can make t h i s  more f a i r  and so 

w e  can make t h e  percept ion  t h a t  i t ' s  a more f a i r  

process so t h a t  t he  ALEC community doesn ' t  

cons tan t l y  f e e l  t h a t  they '  r e  be ing t r e a t e d  

d i f f e r e n t l y  and u n f a i r l y .  

COMMISSIONER JABER: Commi s s i  oner P a l  eck i  , 

c e r t a i n l y  i t  i s  w i t h i n  your p re roga t i ve  t o  ask 

f o r  whatever you want t o  ask f o r ,  so 1 d o n ' t  

want t o  -- d o n ' t  misunderstand m y  comments t o  

no t  be apprec ia t i ve  o f  t h a t  Fact .  But j u s t  t o  

o f f e r  a d i f f e r e n t  v iewpoint ,  some o f  what you ' re  
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w i l l  show and some o f  these o t h e r  dockets. 

That ' s  t he  f i  r s t  observat ion.  

The second observat ion,  every t ime w e  ask 

Bel lSouth t o  do something i n  a d d i t i o n  t o  what 

w e '  r e  a1 ready doing creates delay.  And I ' m  no t  

sure t h a t  t h a t ' s  l e g i t i m a t e  delay,  b u t  

nevertheless,  i t  takes t h e i r  focus f r o m  where i t  

needs to be t o  something e lse,  and i t  takes 

t h e i r  resources away from t h e  oss t e s t i n g  t o  

somethi ng e l  se. 

And t h a t ' s  no t  t o  say t h a t  what you ' re  

asking fo r  i s  no t  necessary, bu t  i t ' s  j u s t  

another v i  ewpoi n t  , somethi ng e l  se t o  t h i  nk 

about And every a d d i t i o n a l  requi  rement t h a t  w e  

pu t  on any telecom i n d u s t r y  stakeholder creates 

a cost f o r  t he  consumer. And t h a t ' s  something, 

t o  t h e  degree we can avoid,  I ' m  very  i n t e r e s t e d  

i n  avoid ing.  

COMMISSIONER BAEZ: M s .  white, d i d  you j u s t  

say t h a t  t h e  c o l l a b o r a t i v e  process was a 

docketed matter? 

MS. WHITE: NO, i t ' s  no t .  I'm Sorry.  I 

wasn't sure whether i t  was o r  no t .  

COMMISSIONER BAEZ: okay. I misunderstood. 

~~ ~~~ ~ 
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MS. WHITE: And i t ' s  no t .  

MR. McLEAN: M r .  chairman, 1'11 take  j u s t  

a second t o  c o r r e c t  something I t o l d  

Commissioners Deason and Baez. I l e d  you t o  

be l i eve ,  1: t h i n k ,  t h a t  i f  t h e  motion t o  d ismiss 

was granted, that's an appeal ab1 e o rder ,  and 

that's t r u e .  I a lso ,  I be l i eve ,  t h a t  i f  t h e  

motions t o  dismiss were denied, t h a t  would be an 

appealable order .  And indeed i t  i s ,  b u t  cou r t s  

d o n ' t  l i k e  t o  hear t h a t  k i n d  o f  appeal. It's an 

i n t e r l o c u t o r y  appeal and would very l i k e l y  be 

re jec ted .  1 j u s t  want to -- 
COMMISSIONER BAEZ: I j u s t  want t o  get some 

apprec ia t ion  f o r  t h e  mat ter  o f ,  you know, a c t i n g  

on t h e  -- i t  still proves t h e  p o i n t .  I mean, 

a c t i n g  o r  no t  a c t i n g  -- l e t  m e  back up. A c t i n g  

on the  motion t o  dismiss today makes a statement 

on j u r i s d i c t i o n .  ~ ' m  convinced o f  t h a t .  And 

whether i t ' s  appealable o r  n o t  -- I t h i n k  YOU 

sa id  i n  bo th  instances, whichever way i t  goes, 

i t ' s  appealable. That j u s t  means t h a t  someone 

e l s e  i s  going t o  decide whether we have 

j u r i s d i c t i o n  o r  no t .  

MR. McLEAN: Probably so. 

COMMISSIONER BAEZ:  A t  l east  w i t h  t h e  l e v e l  
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o f  comfort t h a t  1 have i n  dec id ing  t h i s  today. 

MR. McLEAN: The o n l y  reason I brought t h a t  

up w a s  because i n  i n t e r l o c u t o r y  k i n d  o f  appeals, 

cour ts  l i k e  t o  say, "YOU a d m i n i s t r a t i v e  f o l k s  

f i n i s h  your business, and then w e ' l l  hear from 

you. I I  

COMMISSIONER JABER: I want t o  take  t h e  

s imp les t  approach, which is not reach the  

ques t i  on o f  j u r i  s d i  c t i  on , b u t  say some p a r t i  es 

have exerc i  sed t h e i  r d i  s c r e t i o n  t o  p e t i t i o n  t h i  s 

agency f o r  a hearing, and we want t o  exerc ise  

our d i s c r e t i o n  t o  deny t h a t  request. That -- to 
take t h a t  approach would be t o  move t o  deny 

s t a f f  on ~ s s u e  4? 

MR.  MCLEAN: I b e l i e v e  so, yes, ma'am. 

COMMISSIONER JABER: Commi s s i  Oners , i t 

seems t o  m e  t h a t  would be the  s imp les t  approach. 

COMMISSIONER BAEZ: And -- Commissioner 

Jaber, I ' m  sor ry .  I d i d n ' t  mean t o  i n t e r r u p t ,  

b u t  1 t h i n k  M r .  MCtean d i d  suggest some form o r  

some k i n d  o f  statement t h a t  has t o  g e t  made. 

And i f  I ' m  reading the  comments c o r r e c t l y ,  

t h e r e ' s  some b e l i e f  a t  l e a s t  -- and I may o n l y  

be speaking f o r  mysel f  -- t h a t  t h e r e  a re  dockets 

a v a i l a b l e ,  t h a t  t he re  are avenues o r  p o i n t s  o f  
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e n t r y  i n t o  the  admi n i  s t r a t i v e  process t h a t  a re  

a l ready up and running t o  e n t e r t a i n  these k inds  

o r  issues. And i f  we i d e n t i f y  them, then we 

w i l l  have i n  fact -- no t  j u s t  i d e n t i f i e d  them, 

but c e r t a i n l y  provided a c l e a r  p o i n t  o f  e n t r y  by 

our words. 

I j u s t  wanted t o  say 1 d o n ' t  t h i n k  t h e  -- I 
j u s t  wanted t o  say f o r  t h e  record, I d o n ' t  know 

t h a t  t h e  c o l l a b o r a t i v e  process necessa r i l y  works 

here. I ' m  no t  persuaded t h a t  t h a t ' s  where we 

should park issues. But 1 am persuaded t h a t  as 

l ong  as t he  s t a f f  has gone ahead and opened, you 

know , i n v e s t i  g a t i  ons on a n t i  competi t i v e  i ssues , 
t h a t ' s  where c e r t a i n l y  t h i s  type  o f  p roo f  and 

t h i s  type  o f  evidence t h a t  FCCA and AT&T are  

proposi ng to prov ide,  t h a t  I wou1 d consider 

t h a t ' s  where i t  more p roper l y  l i e s .  

So, Commissioner, Jaber, I guess w i t h  a t  

l e a s t  some o f  t he  c l a r i f i c a t i o n  that M r .  M C L e a n  

had o f f e r e d  us,  l e t ' s  be c l e a r  on why we d o n ' t  

t h i n k  we need t o  approve t h i s  issue.  

COMMISSIONER JABER: And I d o n ' t  have 

c e r t a i n l y  any problem making s u r e  we're c l e a r  on 

why w e '  r e  vo t i ng .  

COMMISSIONER BAEZ: Please, some c e r t a i n t y .  
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COMMISSIONER JABER: But I t h i n k  -- m y  

hes i tancy i s  I ' m  no t  sure I agree w i t h  you t h a t  

those dockets necessar i l y  encompass t h e  issue.  

That ' s  m y  hesi  tancy . 
But s ince we're on those dockets, l e t  me 

j u s t  t e l l  you a l l  t h a t  I r e a l i z e  t h a t  -- ~ ' m  t h e  

prehear i  ng o f f i c e r  on those th ree  dockets, 

sally, and I want a b r i e f i n g  on those th ree  

dockets ASAP. I want t o  know why those dockets 

were opened, what they were designed t o  

encompass. And I want -- t o  t h e  degree you a l l  

have issues, 1 want t o  see those issues.  And 

t h a t ' s  when I ' m  ready to e n t e r t a i n  what remedies 

might be appropr i  a te .  That ' s  m y  hesi  tancy , 
Commissioner. I d o n ' t  even know what those 

dockets were designed t o  do. 

COMMISSIONER BAEZ: And again, a l o t  O f  

what I ' v e  sa id  -- t h i s  i s  a very  delicate 

s i t u a t i o n ,  because a l o t  o f  t h e  opinion t h a t  

I ' v e  formed i s  based on some assurances t h a t  

t h a t ' s  a proper venue o r  a proper forum f o r  

those issues. I d o n ' t  want t o  -- you know, i f  

they need t o  go back and consider i t ,  maybe we 

need t o  g i ve  t h i s  some t ime, '  b u t  t h a t  would be 

t h e  bas is  o f  m y  -- the  op in ion  t h a t  I ' m  
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avai  1 ab1 e. 

COMMISSIONER DEASON: W e l l ,  l e t  me muddy 

t h i s  water a l i t t l e  b i t  more. when we s t a r t e d  

t h i s  whole discussion, I ra i sed  t h e  i d e a  o f  how 

do we avoid the  quest ion o f  r u l i n g  on our 

j u r i  s d i  ct i  on and bas i  c a l l  y n o t  engage i n an 

i n v e s t i  g a t i  on o f  s t r u c t u r a l  separa t i  on a t  t h i  s 

t ime because I f e l t  i t  was premature. I f e l t  

t h a t  was t h e  eas ies t ,  most d i r e c t  w a y  t o  handle 

t h i s .  And a f t e r  an hour and a h a l f  of 

discuss ion,  I t h i n k  I ' m  convinced t h a t  u s u a l l y  

what I consider the  easy i s  probably not  t h e  

easy way. 

Commissioners, If" almost a t  t h e  p o i n t  

where I ' m  convinced t h a t  we should j u s t  g ran t  

t he  motions t o  dismiss and be done w i t h  i t . I f  

I ' m  fo rced t o  make a dec i s ion  on j u r i s d i c t i o n ,  

t h a t ' s  where I come down. we do n o t  have t h e  

j u r i s d i c t i o n ' .  And once w e  make t h a t  dec is ion ,  

t h a t  can be taken t o  a cou r t ,  and t h e  c o u r t  can 

de f i ne  our j u r i s d i c t i o n  f o r  us. And I f  t h a t ' s  

n o t  s u f f i c i e n t ,  then the  L e g i s l a t u r e  can de f ine  

our j u r i s d i c t i o n  f o r  us. 

So t o  move t h i s  along, I make a motion we 
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gran t  t h e  motions t o  dismiss 

COMMISSIONER JABER: So t h a t ' s  Issue 2 -- 

COMMISSIONER DEASON: W e l l ,  we have 

motions to dismiss f o r  l a c k  o f  j u r i s d i c t i o n .  I 

t h i n k  they apply t o  bo th  the  AT&T p e t i t i o n  as 

w e l l  as t h e  FCCA. And I t h i n k  t h a t  i f  we g ran t  

t he  motions t o  dismiss f o r  l a c k  o f  j u r i s d i c t i o n ,  

i t  would apply equa l ly .  It would apply  t o  both 

a t  t h e  same t ime. And i f  I ' m  mistaken on t h a t ,  

s t a f f ,  please c o r r e c t  me. 

MR. FUDGE: YOU are c o r r e c t ,  Commissioner. 

That would on l y  apply t o  Issue 2 .  I ssue 1 i s  

whether the f i r s t  motion t o  dismiss would be 

rendered moot, and s t a f f  recommends t h a t  i t  

would be rendered moot. 

COMMISSIONER DEASON: So i t  would be moot 

f o r  Issue 1, and we would be g r a n t i n g  t h e  motion 

f o r  Issue 2 ;  i s  t h a t  co r rec t?  

MR. FUDGE: We approve Issue 1 and -- 
SPEAKER G: which becomes moot? 

MR. FUDGE: I n  Issue 2 ,  you would deny 

s t a f f .  

COMMISSIONER DEASON: That's m y  motion, 

then 

COMMISSIONER JABER: Second. 
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CHAIRMAN JACOBS: W e  have a motion to 

approve s t a f f  -- 

COMMISSIONER DEASON: No, no. Deny. 

CHAIRMAN JACOBS: I'm so r ry .  I f  I 

understand, w e ' r e  approving Issue 1. 

COMMISSIONER DEASON: okay. Y O d r e  

c o r r e c t .  

MR. FUDGE: You're approving Issue 1, and 

when you ' re  g ran t i ng  t h e  motion t o  dismiss on 

Issue 2,  t h a t  would o n l y  apply  t o  t h e  remedy o f  

s t r u c t u r a l  separat ion.  There are  o the r  l i v e  

i ssues  t h a t  AT&T has a l l eged  i n  i t s  p e t i t i o n .  

COMMISSIONER 3ABER: And t h a t  motion to 

dismiss i s  t o  dismiss FCCA and A T & T ' s  request i n  

i t s  e n t i  r e t y ;  c o r r e c t .  

MR. FUDGE: That i s  correct, Commissioner, 

but  t h e i  r a l l e g a t i o n s  only go t o  t h a t  we do n o t  

have t h e  a u t h o r i t y  f o r  full s t r u c t u r a l  

separat ion.  

COMMISSIONER JABER: W e  ' r e  n o t  d i  s m i  s s i  ng 

t h e  a l l e g a t i o n s .  W e  would be d ismiss ing  t h e  

e n t i r e  p e t i t i o n .  And 1 t h i n k  t h e  motion i s  t o  

deny s t a f f ' s  recommendation and t o  approve -- o r  

t o  g ran t  Bel lSouth 's  motion t o  d ismiss  i n  i t s  

e n t i  r e t y .  IS t h a t  c o r r e c t ,  Commissioner 
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Deason? 

COMMISSIONER DEASON: Tha t ' s  my d e s i r e  i f  

we can accomplish t h a t .  

MR.  HATCHETT: May I be heard? 

CHAIRMAN JACOBS: W e  have a motion. Very 

b r i e f l y .  Go ahead. 

MR. HATCHETT: I f  i t ' s  improper, I -- 

CHAIRMAN JACOBS: I t h i n k  probably we want 

t o  go ahead and r e s o l v e  the  motion. 

Are we c l e a r  now? 

COMMISSIONER JABER: Harold, a re  YOU a l l  

c l e a r ,  because d o n ' t  l e t  us -- because what 

we're t r y i n g  t o  accomplish i s  g r a n t i n g  

Bel lSouth 's  motion i n  i t s  e n t i r e t y  and c lose  

t h i  s docket. That ' s  what we '  r e  t r y i  ng t o  

accompl i sh 

MR. MCLEAN: Does Be l lSouth 's  motion i n  i t s  

e n t i r e t y  address a l l  o f  AT&T'S p e t i t i o n ?  f have 

n o t  read i t  w i t h  t h a t  focus. MY concern i s  t h a t  

you w i l l  -- the  o r i g i n a l  motion t o  dismiss was 

somewhat aimed a t  t h e  rifle approach t h a t  

s t r u c t u r a l  separat ion was t h e  o n l y  remedy 

suggested. NOW, i n  t h e  t w o  amended vers ions,  

t h e  amended p e t i  ti on and the  amended motion t o  

dismiss,  I be l i eve  t h a t  t he  motion t o  dismiss 
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d i r e c t s  i t s e l f  t o  t h e  p e t i t i o n  i n  i t s  e n t i r e t y ,  

b u t  I have n o t  read i t  w i t h  -- 

COMMISSIONER DEASON: why c a n ' t  we d ismiss 

i t  f o r  l a c k  o f  j u r i s d i c t i o n  and l a c k  o f  c l a r i t y  

as t o  e x a c t l y  what t h e y ' r e  request ing and, g i v e  

them t h e  a b i l i t y  t o  r e f i l e ,  l e a v i n g  out a l l  

reference t o  s t r u c t u r a l  separat ion,  and they  can 

r e f i l e  i t  w i t h  a more d e f i n i t e  statement as t o  

e x a c t l y  what they '  r e  request ing.  

CHAIRMAN JACOBS: Here's t h e  th ing .  The 

amended p e t i t i o n  added t h e  i d e a  t h a t  we would 

pursue our  i n v e s t i g a t i o n ,  focus on s t r u c t u r a l  

separa t j  on, b u t  at t h e  end, whatever concl us i  on 

we a r r i v e d  a t ,  we  would then a t t a c h  t h e  

appropr ia te  remedy t o  t h a t .  

MR. McLEAN:  Yes,  s i r .  

CHAIRMAN JACOBS: Regardless o f  whether i t  

be s t r u c t u r a l  separat i  on. 

MR. MCLEAN: Yes,  s i r .  

CHAIRMAN JACOBS: The response t o  t h a t  was  

t h a t  i t  r e a l l y  was s t i l l  maintaining a p e t i t i o n  

f o r  a s p e c i f i c  remedy, and t h e  o the r  added was 

nothing, i n  essence, i t  was p u f f e r y .  

MR. M c t E A N :  I b e l i e v e  t h a t ' s  c o r r e c t ,  

M r  . chai rman. 
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CHAIRMAN 3ACOBS: And i n  m y  mind then, t h e  

very  impor tant  quest ion,  Commissioner, i s ,  i f  we 

accept the  amended p o r t i o n  o f  t h a t  p e t i t i o n  

which says do your i n v e s t i g a t i o n  and a t t a c h  

whatever remedy goes along w i t h  t h a t ,  in m y  

mind, t h a t ' s  the  more r a t i o n a l  approach, e i t h e r  

that o r  we s t r i k e  t h e  whole t h i n g  and r e f i l e  i t , 

whatever, however you want t o  do i t , b u t  --. 
COMMISSIONER DEASON: W e l l ,  I would g ran t  -- 

I would move t h a t  we g ran t  t h e  motions t o  

d i  smi ss i n t h e i  r e n t i  r e t y  , d i  s m i  ss t h e  p e t i t i o n s  

and a l l o w  t h e  p a r t i e s  t o  r e f i l e ,  expressing what 

they want us t o  accomplish and why what t h e y ' r e  

request ing cannot be done i n  e x i s t i n g  dockets 

which are  a l ready open. 

MR. MCLEAN: M r .  Commissioner, we can draw 

t h a t  o rder  and defend i t . 

CHAIRMAN JACOBS : There S a motion . 
COMMISSIONER JABER: second. 

CHAIRMAN JACOBS: A n d  a second. L e t ' s  

resolve i t . ~ l l  i n  favor .  

COMMISSIONER DEASON: Aye. 

COMMISSIONER BAEZ:  Aye. 

COMMISSIONER JABER: Aye. 

CHAIRMAN JACOBS: I'm going t o  Vote i n  

ACCURATE STENOTYPE REPORTERS, LPJC. 
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favor ;  however, i t  w i l l  g r a n t i n g  i n  p a r t  and 

denying i n  p a r t .  

COMMISSIONER PALECKI:  I would d i s s e n t  and 

vote  -- 

CHAIRMAN JACOBS: I w i l l  record  then the  

yea vote.  

COMMISSIONER PALECKI:  I would d i s s e n t  and 

vo te  f o r  t h e  s t a f f  recommendation. 

CHAIRMAN JACOBS: L e t  me express -- I've 
s ta ted  m y  theory on t h i s  e a r l i e r .  I b e l i e v e  

t h a t  we have a p e t i t i o n  f o r  a s p e c i f i c  remedy, 

which i n  my mind i s  equ i tab le  remedy, which i n  

m y  mind -- we probably could get there ,  bu t  i t  

was a s t r e t c h ,  and w i thou t  s p e c i f i c  a u t h o r i t y ,  I 

woul dn ' t . 
I c l e a r l y  t h i n k  we have j u r i s d i c t i o n  to 

e n t e r t a i n  t h e  sub jec t  mat te r ,  and I t h i n k  w e  

have j u r i s d i c t i o n  t o  l o o k  a t  t h i s  i n v e s t i g a t i o n  

and t o  do so i n  an e x i s t i n g  docket. 

Having sa id  t h a t ,  a re  t h e r e  any o the r  

i ssues  i n  t h i s  docket t h a t  we need t o  address? 

MR. FUDGE: There's a l s o  Issue 3 ,  b u t  1 

t h i n k  t h a t  has been rendered moot by t h e  

previous motion on I ssue 2 .  I ssue 3 was  t h e  

motion f o r  a more d e f i n i t e  statement and motion 
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t o  s t  r i  ke cl a r i  f i ed and amended p e t i  t i on be 

granted. And w i t h  your motion on I ssue  2,  I 

t h i n k  I ssue  3 has been rendered moot. 

CHAIRMAN JACOBS: okay. So t h a t  takes care 

o f  1, 3,  and 4. 

MR. FUDGE: Four I guess i s  rendered moot 

t o o  because o f  t h e  motion on I s s u e  2 .  

COMMISSIONER DEASON: V e r y  well. 

MR. FUDGE: And 5 -- 
COMMISSIONER DEASON: C l o s e  t h e  docket; 

c o r r e c t ?  

MR. FUDGE: Yes, s i r .  

CHAIRMAN JACOBS: okay. A 1 1  i n  favor? 

COMMISSIONER BAEZ: A y e .  

COMMISSIONER JABER: A y e .  

COMMISSIONER DEASON: A y e .  

CHAIRMAN JACOBS: O p p o s e d ?  Show i t  

passes . 
MR. MCGLOTHLLN: May I ask f o r  a b r i e f  

c l a r i f i c a t i o n ?  DO 1 understand c o r r e c t l y  t h a t  

w i t h  t h i s  r u l i n g ,  t h e  p a r t i e s  have t h e  op t ion  o r  

oppor tun i ty  e i t h e r  t o  r e f i l e  o r  t o  r a i s e  r e l a t e d  

issues i n e x i  s t i  ng dockets? 

COMMISSIONER DEASON: That was p a r t  o f  t h e  

motion, y e s .  
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MR. McGLOTHLIN: A11  r i g h t .  

COMMISSIONER DEASON: B u t  w i t h  t h e  

understandi ng t h a t  s t r u c t u r a l  separat ion would 

not be a remedy t h a t  we would consider,  because 

we've made the determinat ion we d o n ' t  have t h e  

j u r i s d i c t i o n  t o  consider t h a t .  T h a t ' s  m y  

understanding. 

MR. MCGLOTHLIN:  And by struCtUra1 

separat ion you mean the  compl ete physi cal 

separat ion,  as I understand it. 

COMMISSIONER DEASON: That's Correct .  

MR. McGLOTHLIN: Thank you. 

CHAIRMAN JACOBS: Anything e1 se? Any o the r  

cl  a r i  f i  ca t ion? Thank you, p a r t i  es 

(Concl u s i  on o f  consi d e r a t i o n  o f  I t em 4 .> 
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