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and Hoffman, representing F lo r ida  Water. 

BEN GIRTMAN and FRANK SEIDMAN, representing 

J t i l i t i e s ,  Inc.  

JACK SHREVE, Publ i c  Counsel ; CHARLES BECK and STEVE 

3URGESS, Associ a te Publ i c Counsel s , O f f  i ce o f  the  Publ i c 

:ounsel representing the Ci t izens o f  the State o f  F lor ida.  
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P R O C E E D I N G S  
MS. MOORE: Commissioners, Item Number 3 is a 

pecommendation to propose a rule on acquisition adjustments for 
dater and wastewater utilities. Staff has both a primary 
recommendation and an a1 ternative recommendation. The 
alternative is a rule that codifies the Commission's current 
~olicy, which is that an acquisition adjustment will not be 
included in rate base absent proof of extraordinary 
3 rcumstances. 

The primary recommendation is a rule that differs 
mly in the way it treats negative acquisition adjustments and 
it comes into play if the utility files for a rate increase 
Mithin five years of the date of the order approving the 
transfer of assets and if the difference between the purchase 
Drice and the net book value of the utility is more than 20 
aercent o f  the net book value. 

Staff believes the primary recommended rule still 
provides a good incentive to the utilities to consolidate and 
to take over small troubled utilities, but better recognizes 
the concerns of ratepayers and concerns raised by Public 
Zounsel about overpaying for rate base. 

CHAIRMAN JACOBS: Very well. I see we have parties 
here to parti ci pate. 

Mr. Friedman. 
MR. FRIEDMAN: Martin Friedman, law firm of Rose, 
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hndstrom and Bentley. 

MR. McDONALD: Marty McDonal d, Rut1 edge, Eceni a,  

' u rne l l ,  and Hoffman on behal f  o f  F lo r ida  Water. 

CHAIRMAN JACOBS: Mr. G i  rtman. 

MR. GIRTMAN: Ben Girtman and Frank Se 

Oepresenti ng U t i  1 i ti es , Inc .  

CHAIRMAN JACOBS: Mr. Beck. 

dman 

MR. BECK: Char l ie  Beck, Jack Shreve, and Steve 

3urgess on behal f  o f  the  c i t i zens  o f  F lo r ida .  

MS. MOORE: Who would l i k e  t o  go f i r s t ?  M r .  

'riedman, I guess you ' re  on the  end. 

MR. FRIEDMAN: Yes. My comments are going t o  be 

w i e f ,  and so I was e lected t o  go f i r s t .  

CHAIRMAN JACOBS: Very we1 1 . 
MR. FRIEDMAN: I want t o  address something i n  the 

s t a f f  recommendation t h a t  r e a l l y  goes t o  the  crux o f  the whole 

i ssue o f  encouraging the  acqui s i  ti on o f  smal 1 t roub l  ed systems. 

4nd I th ink  t h a t  there i s  a problem w i t h  the  way tha t  the r u l e  

def i nes what ext raord inary c i  rcumstances are. 

t o  me t h a t  what you are t r y i n g  t o  do i s  t o  encourage 

del 1 -managed, we1 1 - f i nanced companies and i ndi  v i  dual s t o  

acquire systems t h a t  are t roubled. 

I mean, i t  seems 

The problem i s  t h a t  someone t h a t  meets those c r i t e r i a  

and purchases a t roubled system f inds  i t s e l f  i n  the pos i t i on  o f  

f i nd ing  t h a t  t h a t  s i t u a t i o n  created by the  p r i o r  owner i s  
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extraordinary circumstances and they lose the incentive t o  
negotiate the best purchase price they can negotiate. One 
instance t h a t  i s  coming up later this afternoon is on Birkham 
Enterprises (phonetic), where exactly the same t h i n g  happened. 
They acquired a trouble system and the s t a f f  i s  recommending 
t h a t  because they purchased a trouble system t h a t  had DEP 

problems, and they brought i n  - -  and the staff recommendation 
says they brought i n  the management, and the funds,  and a l l  of 

these things t h a t  you want people t o  do for small systems, and 

yet a l l  of a sudden t h a t  is considered an extraordinary 
circumstance and they lose the benefit of having come i n  and 

taken over t h a t  troubled system. 
And t h a t  loses for the Commission the incentive on 

people t o ,  number one, acquire the small systems, because i f  

they acquire them a t  less t h a n  rate base they d o n ' t  get any 

benefit for i t .  And, number two, i t  loses the incentive t o  buy 

i t  a t  the best price possible because i f  they can pay $100,000 

for a $100,000 rate base company, they are going t o  get a 
$100,000 rate base. 
t o  get the purchase price instead of the rate base. And there 
is  no harm t o  the customers i n  t h a t  because they are getting 
a l l  of those things t h a t  you want  t o  happen t o  small poorly 
run, poorly managed ut i l i t ies  companies. 

I f  they pay less t h a n  t h a t ,  they are going 

And so I t h i n k  t h a t  the problem w i t h  the rule as I 

see i t  i s  the way t h a t  i t  defines extraordinary circumstances, 
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because i t  causes the problem t h a t  i t  i s  intended t o  create - -  
;o remedy, which i s  t o  get rid of those small poorly managed, 
loor1 y f i nanced compani es . 

COMMISSIONER JABER: Mr. Friedman, do you have 
iuggested 1 anguage? 

MR. FRIEDMAN: You know, that 's  the hard th ing  about 
2xtraordinary circumstances - - no. The answer is  no, I do not 
tould be the short answer, Commissioner Jaber. And some o f  the 
2arlier drafts o f  the rule had longer explanations and more 
;hings t h a t  should be looked a t .  T h i s  one just says i n  

letermi n i  ng whether extraordinary ci rcumstances have been 
lemonstrated, the Commission will consider evidence provided t o  
;he Commission such as anticipated retirement of acquired 
jssets and condition of the assets acquired. 

Well, t h a t  leads you t o  believe t h a t  i f  you are going 

to retire required assets and t h a t  i f  the condition of those 
assets are not very good, then you are going t o  f i n d  t h a t  i s  an 
2xtraordinary circumstance and you are going t o  give a negative 
acquisition adjustment. Well, t h a t  i s  exactly w h a t  you are 
trying t o  accomplish i s  t o  get rid o f  those people t h a t  are 
nanaging small systems t h a t  have assets i n  poor condition. And 

naturally w h a t  you are going t o  do i s  infuse new capital and 

retire the parts of the system t h a t  need t o  be taken care o f .  

And so there i s  just an inherent problem w i t h  the 
rule accomplishing w h a t  the legislative intent was and t h a t  the 
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s t a f f  so n i c e l y  pointed out on Page 2 o f  the recommendation 

Ahen i t  c i t e d  from Order 25729 s t a t i n g  a l l  o f  those th ings tha t  

de are look ing t o  do and encourage i n  the  acqu is i t i on  o f  

smaller u t i l i t i e s  by l a rge r  be t te r  financed, be t te r  maintained. 

So I th ink  t h a t  i t  needs t o  be reworked some on the  

d e f i n i t i o n  so t h a t  you don ' t  penalize people f o r  doing exact ly  

dhat you are intending f o r  them t o  do. 

COMMISSIONER DEASON: Mr. Friedman, l e t  me ask you a 

question on t h a t  po in t .  Obviously you are f a m i l i a r  w i t h  both 

the primary and the  a1 ternate recommendations, correct? 

MR. FRIEDMAN: Correct. 

COMMISSIONER DEASON: Under the  primary, as I 

understand it, and we may need some c l a r i f i c a t i o n  from s t a f f ,  

but as I understand i t  under the primary recommendation t h a t  20 

percent - -  i n  the  case o f  a negative acqu is i t i on  adjustment, 

the f i r s t  20 percent i s  bas i ca l l y  recognized so t h a t  there i s  

not the penal ty  t h a t  you speak o f .  

benef i t  t h a t  i s  shared, i f  t h a t  i s  the  proper term t o  use. And 

l e t  me continue. And a lso I understand t h a t  there i s  a 

f i ve-year  per iod there where i f  there i s  not a r a t e  case f i l e d ,  

there i s  no impact on the  company i n  the  sense t h a t  ra tes s tay  

the same. While the  amount may be booked, i t  r e a l l y  i s  not 

used f o r  surve i l lance purposes and the  company cou ldn ' t  be 

brought i n  f o r  an overearnings i nves t i ga t i on  dur ing tha t  

f i ve - year per i od . 

I n  other words, there i s  
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So how do you view t h a t  compromise? I view i t  as a 

compromise pos i t ion .  And how do you view i t  i n  regards t o  the 

point  you were making t h a t  there i s  no incent ive f o r  the 

acquir ing u t i l i t y  t o  make the  best deal t h a t  they can? 

MR. FRIEDMAN: I f  t h a t  i s  your i n te rp re ta t i on ,  then I 

agree. I d i d n ' t  i n t e r p r e t  the  r u l e  t h a t  way. The r u l e  t o  me 

says t h a t  i t  i s not i n c l  uded absent extraordinary 

circumstances. That i s  a whole i s s f e  you deal w i th .  And then 

you say unless, and then you p u l l  i n  the  20 percent. I f  your 

i n t e r p r e t a t i o n  i s  correct ,  t h a t  b a s i c a l l y  the u t i l i t -  gets the 

f i r s t  20 percent, then I c e r t a i n l y  have a less  o f  a problem 

u J i  t h  the  d e f i n i t i o n  o f  ext raord inary circumstances because 

you're on ly  deal ing w i th  t h a t  w i t h  regard t o  everything over 20 

percent. I d i d n ' t  i n t e r p r e t  t he  r u l e  as saying t h a t .  

COMMISSIONER DEASON : We1 1 , maybe I ' m i n t e r p r e t i n g  i t  

inco r rec t l y .  Maybe I was j u s t  hoping t h a t  was what i t  was 

saying, and maybe - -  but  l e t ' s  ask s t a f f  a t  t h i s  po in t  t o  

c l a r i f y  the i n t e n t .  

COMMISSIONER JABER: Let  me t e l l  you, Commissioner, 

I ' m  reading i t  the  same way you are, and t h a t  has a lso been 

re in forced by discussions I have had w i t h  s t a f f .  So t h a t  i s  a 

good c l a r i f i c a t i o n  t o  make up f r o n t .  

MR. WILLIS: Let me c l a r i f y  t h a t ,  because I t h i n k  Mr. 

Friedman has i t  r i g h t .  The 20 percent on ly  comes i n  i f  the  

Cornmi ss i  on doesn ' t desi r e  t o  make an acqui s i  ti on adjustment , 

FLORIDA PUBLIC SERVICE COMMISSION 
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and i t  only comes i n t o  p lay  when there i s  a negative 

acqu is i t ion  judgment where t h a t  f i r s t  20 percent doesn't  get  

booked no matter what. That po r t i on  i s  there and doesn't  get 

appl i ed. 

I f  the Commission decides there are extraordinary 

circumstances where the  Commission wants t o  apply a negative 

acqu is i t ion  adjustment, t h a t  po r t i on  o f  the  r u l e  does not  come 

i n t o  p lay  the way i t  i s  wr i t t en .  Now, i t  could. I f  you decide 

t h a t  i s  what you want t o  do, you could do t h a t .  

COMMISSIONER DEASON: But as I read it, t h a t  whole 

issue i s  not t r iggered unless they choose t o  f i l e  a r a t e  

proceeding and then i t  i s  f a i r  game a t  t h a t  po in t .  

MR. WILLIS: Well, t h a t  i s  correct .  That i s  exact 

r i g h t .  

extraordinary circumstances, doesn't  book a negative 

I f  the Commission doesn't  book - -  doesn' t  f i n d  any 

Y 

acqui s i  t i on adjustment , nothing i s tri ggered unl ess the company 

f i l e s  f o r  a r a t e  case w i t h i n  the f i v e  years contained i n  the 

r u l e  and - - 
COMMISSIONER DEASON: Okay. But here i s  another 

c l a r i f i c a t i o n ,  and t h i s  I am unclear on and I need i t  

c l a r i f i e d .  

sometime dur ing t h a t  f i ve -yea r  period, the  company f i l e s  f o r  a 

r a t e  case, i s  a l l  o f  t he  negative acqu is i t i on  adjustment a f a i r  

issue o r  i s  the  20 percent s t i l l  f o r  the  b e n e f i t  o f  the u t i l i t y  

regard1 ess o f  ext raord i  nary circumstances? 

I f  there i s  a negative acqu is i t i on  adjustment 

FLORIDA PUBLIC SERVICE COMMISSION 
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MR. WILLIS: The 20 percent i s  s t i l l  f o r  the u t i l i t y  

regardless. I t ' s  on ly  the excess, o r  the  80 percent. 

MR. FRIEDMAN: Well, t h a t  i s  i n t e r e s t i n g  because t h a t  

i s  the  not  the way I read the r u l e .  But l e t  me make sure I 

understand t h i s .  So notwithstanding whether the  issue o f  

ext raord inary circumstances has anything t o  do w i t h  it, the 

u t i l i t y  gets the b e n e f i t  o f  the f i r s t  20 percent. And i t  i s  

on ly  the  amount over 20 percent t h a t  r e a l l y  comes i n t o  p lay  

under the  theory o f  ext raord inary c i  rcumstances? 

COMMISSIONER DEASON: That i s  my understanding. 

CHAIRMAN JACOBS: Right.  That i s  my understanding. 

COMMISSIONER JABER: I n  f a c t ,  i t  i s  the  amount over 

20 percent o f  the d i f fe rence between booked value and purchased 

p r i ce ,  correct? And i t  i s  easier - -  I always have t o  read the  

hypothet ical  f i r s t .  The language i s n ' t  as c lea r  as we had 

hoped. And, Marshall ,  I know t h a t  you a l l  have gone through 

d i f f e r e n t  versions and maybe there i s  a way t o  work w i t h  the  

companies and Publ ic  Counsel t o  make sure t h a t  the language i s  

rea l  c lear  t o  avoid problems i n  the  fu tu re .  But can you do it 

i n  the  form o f  a hypothet ical  using 100,000 and 60,000? 

MR. WILLIS: 100,000 and 60,000. 100,000 being the 

book value and 60,000 being the  purchased p r i ce?  I t h i n k  I 

need t o  do t h i s  i n  two ways t o  make the  r u l e  very c ear. For 

instance, i f  you had no ext raord inary circumstances and we go 

t h a t  route f i r s t ,  t h a t  would t r i g g e r  the  f i ve -yea r  amort izat ion 

FLORIDA PUBLIC SERVICE COMMISSION 
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if the  r u l e  where 80 percent o f  the  excess would be looked a t  

f the  company came i n  f o r  a r a t e  case, but  would not  i f  they 

t idn'  t. 

And i n  t h a t  case, i f  the  r a t e  base, the  actual r a t e  

lase a t  the time o f  t rans fe r  was 100,000, you would have 

;20,000 t h a t  would f a l l  under t h a t  20 percent because 20 

iercent o f  100,000 i s  20,000. That would be the  amount t h a t  

vould be there regardless i n  r a t e  base. 

CHAIRMAN JACOBS: They got  t h a t .  

MR. WILLIS: They would get  t h a t  regardless. The 

-emai n i  ng po r t i on  - - 
MR. FRIEDMAN: Regardless o f  the extraordinary 

3 rcumstances? 

MR. WILLIS: Well, I ' m  g e t t i n g  there. Let me f i n i s h  

r i t h  the examples. 

less the 60, $40,000 i s  the  excess amount which we would not  

recognize f o r  overearni ngs purposes or  any other purpose unl ess 

the u t i l i t y  f i l e d  f o r  a r a t e  case, f o r  a r a t e  increase. 

dould not be - - i t  would not  recognized i f  the  company f i l e d  

f o r  indexing pass-throughs, t h a t  i s  the  one prov is ion  t h a t  i s  

l e f t  out o f  the  ru le .  But i f  the  company f i l e d  f o r  a r a t e  

case, l i m i t e d  proceeding, two other sections l i k e  t h a t ,  a 

s ta f f -ass i s ted  r a t e  case, i t  would be recognized. The 

unamortized po r t i on  would be recognized a t  t h a t  po in t  o f  the 80 

percent. 

Under t h i s  circumstance you take the  20,000 

It 
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Now, l e t ' s  take another example - - 
COMMISSIONER DEASON: Before you leave t h a t ,  j u s t  so 

t h a t  i t  i s  c rys ta l  c lear ,  the  100,000 r a t e  base, 60,000 

purchase p r i c e ,  leav ing a 40,000 po ten t i a l  negative acqu is i t i on  

adjustment, how do you ca lcu la te  the  20 percent, how i s  t h a t  i n  

t h i s  p a r t i c u l a r  example? 

MR. WILLIS: Well, i n  t h i s  case you have a purchased 

p r i c e  o f  $60,000, so you have a po ten t i a l  acqu is i t i on  

adjustment o f  40,000 here. The acqu is i t i on  adjustment, the  20 

percent i s  ca lcu lated based upon the  actual r a t e  base, so the  

20 percent would be ca lcu lated on the  100,000. The po ten t i a l  

acqu is i t i on  adjustment i s  40. I t h i n k  I misspoke awhile ago 

when I said 60. But the  po ten t i a l  acqu is i t i on  adjustment i s  

$40,000, so the  excess amount over t h a t  would be $20,000 i n  

t h i s  example t o  get i t  cor rec t .  

COMMISSIONER DEASON: So 20,000 i s  preserved as the  

amount t h a t  i s  a t  issue i f  the  company f i l e s  a r a t e  case w i t h i n  

f i v e  years. 

MR. WILLIS: Wi th in  f i v e  years, t h a t  i s  correct .  

That i s  the amount t h a t  i s  preserved and w i l l  be amortized over 

the f i v e  years. The other $20,000 i s  automat ica l ly  i n  r a t e  

base no matter what. 

COMMISSIONER DEASON: And t h a t  i s  where the incent ive 

comes i n  f o r  the  company t o  bargain f o r  the  very best p r i c e  

t h a t  they can. 
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MR. WILLIS: Yes. Now, if you took the example where 
the Commission found there were extraordinary circumstances and 
a party argued that there should be a negotiate acquisition 
adjustment applied, a party could argue that it could be a 
partial negative acquisition adjustment or the complete amount. 
They could argue in this case using this example, a party could 
argue that the full $40,000 should be implemented as a negative 
acquisition adjustment from the very beginning because the 
Commi ssion found extraordinary circumstances. 

The way the rule is written, that other section 
doesn't apply at all if the Commission were to say we agree, a 
negative acquisition adjustment of $40,000 should be applied in 
this circumstance, there is no 20 percent provision the way the 
rule is written. That section is totally ignored in this 
circumstance because the Commi ssion is applying a negative 
acquisition adjustment. 

Now, the Commission the way the rule is written a so 
has the alternative, like I said before, of applying a partial 
negative acquisition adjustment if they didn't believe it went 
to - - the reasons stated didn't go to the full effect of the 
whole $40,000, they could choose to say only 20,000 would be 
recognized as a negative acquisition adjustment because there 
was a reason for the purchase of the system, we need to provide 
an incentive, we will only implement half of it. 
possibility is there the way the rule is written. 

I mean, that 
But I just 
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danted t o  make i t  r e a l  c lear  t h a t  i f  the Commission found there 

dere extraordinary circumstance there i s n ' t  a 20 percent the  

day the  r u l e  i s  w r i t t e n  t h a t  automat ical ly goes i n t o  r a t e  base 

mder t h a t  circumstance. And I th ink  t h a t ' s  what Mr. Friedman 

i s  r e f e r r i n g  to .  

MR. FRIEDMAN: That i s  my problem exac t ly .  

COMMISSIONER DEASON: So your problem i s  t h a t  i f  

there i s  a case f i l e d  and a pa r t y  r a i s e s  ext raord inary 

circumstances i n  the  example j u s t  c i ted ,  the  f u l l  40,000 

po ten t ia l  negative acqu is i t i on  adjustment i s  a t  issue. 

MR. FRIEDMAN: Right, because o f  t he  f a c t  t h a t  the 

extraordinary circumstances are the  circumstances t h a t  w i l l  

almost always e x i s t  when you buy a t roubled u t i l i t y .  And tha t  

i s  what you want t o  do, you want people t o  buy the  t roubled 

u t i l i t i e s ,  but  a t  the same t ime under t h i s  d e f i n i t i o n  o f  

extraordinary circumstances i t  doesn' t  work. You are g i v ing  

the d is incent ive when you should be g i v ing  an incent ive.  

CHAIRMAN JACOBS: Well, i t  was my understanding tha t  

there i s  where the  balancing occurs, because the  idea i s  t o  

avoid r a t e  shock t o  the  ratepayers. The idea i s  t h a t  the  

company would hold o f f  on r a t e  proceedings for a per iod o f  

time. And i f  you are w i l l i n g  t o  do tha t ,  then the  incent ive i s  

there. But i f  you are not  w i l l i n g  t o  do t h a t ,  then t h a t  i s  

exact ly  the t r a d e - o f f .  

MR. FRIEDMAN: Well, the problem i s  t h a t  there may be 
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reasons f o r  f i l i n g  f o r  a r a t e  increase other than j u s t  ge t t i ng  

your r e t u r n  on t h i s  ex t ra  investment, so t o  speak. The 

addi t ional  cap i ta l  t h a t  you are p u t t i n g  i n  the  system, 

addi t ional  expenses. Maybe the system was no t  running wel l  and 

das going i n t o  d is repa i r  because the  p r i o r  owner j u s t  hadn' t  

kept up w i t h  ra tes and t h a t  was the  problem. That i f  he had 

compensatory ra tes the  system could have been maintained 

be t te r ,  upkept be t te r  and more e a s i l y  financed. 

So the reason f o r  the r a t e  case may have absolutely 

nothing t o  do w i t h  an acqu is i t ion  adjustment, and ye t  you are 

penal iz ing them by saying, gee, i f  you come i n ,  though, f o r  a 

r a t e  case, then a l l  o f  a sudden we are going t o  throw t h i s  

acqu is i t ion  adjustment issue a t  you. But t h e  problem - -  t h a t  

s t i l l  doesn't  go t o  the  centra l  problem, which i s  t h a t  you 

s t i l l  w i l l  f i nd  an extraordinary circumstance i n  every case 

where somebody buys a t roubled u t i  1 i ty. 

CHAIRMAN JACOBS: Commissioners, we have k ind  o f  

engaged i n  a dialogue w i t h  Mr. Friedman, and I don ' t  know i f  - - 
MR. FRIEDMAN: And I was going t o  be the  shortest 

presentation. I apologize. 

CHAIRMAN JACOBS: Could we get everyone t o  do t h e i r  

presentations and then - -  
COMMISSIONER JABER: Mr. Chairman, may I have j u s t  

one short  question o f  Mr. W i l l i s  before I l ose  the thought. 

Can Mr. Friedman's concern, Marshall, be addressed w i th  the 
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f l e x i b i l i t y  t o  prove up the  f i ve -yea r  amort izat ion period? I 

not iced i n  the d r a f t  r u l e  you say t h a t  the  f i ve -yea r  per iod - -  
i t  should be a f i ve -yea r  per iod unless a shorter o r  longer 

per iod can be j u s t i f i e d .  Can some o f  t h a t  concern be addressed 

by extending the amort izat ion per iod  on a case-by-case - -  
MR. WILLIS: Yes, Commissioner Jaber. 

COMMISSIONER JABER: O r  shorten it, ac tua l l y .  To 

address Mr. Friedman's concern you would want t o  shorten the  

amort i za t  i on per i od . 
MR. WILLIS: That i s  cor rec t .  And t h a t ' s  one t h i n g  I 

was going t o  po in t  out  here i f  I got a chance. There are th ree  

th ings  t h a t  I would l i k e  t o  - -  i f  I could have the  oppor tun i ty  

t o  respond here. One o f  those i s  a c t u a l l y  your concern. The 

r u l e  does al low you t o ,  w i t h  good reason, shorten o r  lengthen 

the  amort izat ion per iod o f  f i v e  years. F ive years i s  s o r t  o f  

automatic unless a p a r t y  br ings t h a t  up. 

The other t h i n g  I would l i k e  t o  b r i n g  up i s  t h a t  

treatment t h a t  we are recommending here f o r  the  negative 

acqu is i t i on  adjustment i s  no d i f f e r e n t  than what has been done 

f o r  the l a s t  18 years when the p o l i c y  f i r s t  came out .  That i s  

what the Commission has been doing and we haven' t  changed t h a t .  

The other t h i n g  I would l i k e  t o  po in t  out ,  the  t h i r d  t h i n g  i s  

t h a t  dur ing those whole 18 years we have on ly  recognized four  

negative acqu is i t i on  adjustments. Out of a l l  the  t rans fers  the  

Commission has approved, there  has only  been four  circumstances 

FLORIDA PUBLIC SERVICE COMMISSION II 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

17 

that the Commission has determined a negative acquisition 
adjustment was appropriate. So i t  ' s not - - w h a t  I ' m  trying t o  
say i s  i t  doesn't happen a l l  the time. 
Ahere i t  happens i n  every single case. 

I t ' s  not a b i g  issue 

COMMISSIONER DEASON: And under your proposed rule, 
your primary proposed rule is  the same standard as has been i n  

zxistence w i t h  current Commission policy for a l l  these 18 years 
as you indicate? 

MR. WILLIS: That  is  correct. And just like 
Zommissioner Jaber s a i d ,  you could f i x  t h a t  problem, too.  You 
could you lean (phonetic) t h a t  way and - - two ways you could 
f i x  i t .  You could say there was a good reason for you t o  buy 

this, b u t  we t h i n k  the purchase price is  a b i t  too low and we 
d a n t  t o  recognize part of t h a t  t o  benefit the customers and 

part of i t  t o  benefit the company, so you would recognize a 
partial negative acquisition adjustment. 

COMMISSIONER JABER: There is a difference, though. 

The difference i s  we have taken a stab a t  g iv ing  an example of 

an extraordinary circumstance, and i n  doing t h a t  have we 
inadvertently restricted the definition of extraordinary 
circumstance? T h a t  is  a difference. 

MR. WILLIS: Well, le t  me take a shot a t  this before 
Ms. Moore does, b u t  I d o n ' t  t h i n k  we have. We have taken 
several orders of this Commission i n  the p a s t  where we have 
stated w h a t  we thought  extraordinary circumstances were and the 
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way the rule is addressed, we have just tried to outline in our 
rule those circumstances the Commission has already stated in 
prior orders that have lead to extraordinary circumstances. 
doesn't even mean that they will in this case. 

I mean, the way the rule we tried to draft is that 
these are just examples. We are trying to be very open with 
the utility industry and the customers, with Public Counsel 
saying this has happened in the past, the Commission has 
recognized this circumstance as being extraordinary. That 
doesn't mean that it is going to be in this case, it just means 
it s a ci rcumstance. 

It 

I mean, I would be happy if you we just completely 
stripped the rule of any reasons for extraordinary 
circumstances, but I don't know that the industry would be 
because they have been looking for certainty as to what the 
Commission has looked at. So it's my understanding through the 
workshop process that they wanted to have these extraordinary 
circumstances in the rule that the Commission has looked at in 
the past. 

COMMISSIONER JABER: Regardless of which approach we 
take, one o f  my goals has been to provide certainty. Not just 
to the companies, but also to the consumers and consumer 
advocates. And what I'm trying to avoid is relitigating each 
and every - -  or litigating each and every time the issue of 
extraordinary circumstances. Do you think the primary 
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eliminates that problem? See, do you envision in every 
transfer case we are going to look at the threshold issue of 
extraordinary circumstances? 

MR. WILLIS: No, I don't. I think the primary 
eliminates to a good deal those cases where you would be going 
to a hearing to litigate extraordinary circumstances. I think 
the parties are going to look at this portion of the rule on a 
negative circumstance and see whether or not they can live 
within the framework of the rule. 

CHAIRMAN JACOBS: Are you done, Mr. Friedman? 
MR. FRIEDMAN: Yes, sir. 
MR. McDONALD: In response to what Commissioner Jaber 

just stated, it would be Florida Waters' position that if a 
uti 1 i ty or another party requests an acquisition adjustment and 
that request is denied by the Commission, that decision cannot 
be modified. That would give Florida Water and the other 
utilities and the Commission, I believe, the finality that the 
Commission is looking for. 

If no party requests an acquisition adjustment, then 
perhaps the Commission should not address that acquisition 
adjustment potential and let it lie until brought to its 
attention. But it would be Florida Waters' position that if a 
utility, or OPC, or any party requested an acquisition 
adjustment and that request is denied, that decision cannot be 
modified. Also, Florida Water has concerns with staff's 
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41ternative A. 
The specific concerns w i t h  s ta f f ' s  Alternative A are w h a t  has 

a1 ready been d i  scussed. 

Florida Water does support s ta f f  Alternative B. 

We d o n ' t  recall any discussion or comments i n  the 
record of the rulemaking workshop i n  support of this 80 

percent/20 percent approach, and the 20 percent figure appears 
t o  be an arbitrary figure. One fear t h a t  the Commission might 

have is  t h a t  the purchase price may be gamed so t o  speak. 
the fair  market value is  less t h a n  80 percent, a potential 
purchaser may wish t o  pay more t h a n  80 percent t o  get i tself  
around this clause, and t h a t  i s  certainly not t o  the benefit of 

any customer. 

I f  

COMMISSIONER DEASON: Explain t o  me how t h a t  would 

happen, because I 've got  some concerns i n  t h a t  area, too, as t o  
how - -  on w h a t  basis the 20 percent applies so t h a t  the correct 
incentive is  sent t o  the u t i l i t y  i n  a l l  circumstances. So 

explain t o  me how you - - how do you justify w h a t  you just sa id?  

MR. McDONALD: I t h i n k  t h a t  a u t i l i t y  i s  safe i n  

paying 80 percent i n  t h a t  rate base would be rate base i n  the 
absence of extraordinary circumstances. 

COMMISSIONER DEASON: And t h a t  i s  my concern. And 

t h i n k  I agree w i t h  you. 
indicated, $100,000 rate base, $60,000 purchase price, what  you 

are indicating is  t h a t  the u t i l i t y  really doesn't have any 

incentive t o  negotiate anything below 80,000. 

In the example which Mr. Willis just 
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MR. McDONALD: Correct. 

COMMISSIONER DEASON: Because the  20 percent i s  

appl ied t o  the 100,000 r a t e  base. 

MR. McDONALD: That i s  correct .  

COMMISSIONER DEASON: So once they negotiate 80,000, 

they r e a l l y  don ' t  have the incent ive.  So I guess my question 

i s  should we change t h a t  sharing from applying i t  t o  r a t e  base 

and applying i t  t o  the r e s u l t i n g  negative acqu is i t ion  

adjustment. For example, as opposed t o  20 percent o f  r a t e  

base, maybe i t  should be 40 percent o f  the negative acqu is i t ion  

adjustment should be retained by the company so t h a t  there i s  

an incent ive t o  negotiate the very lowest p r i ce ,  because t h a t  

maximizes the negative acqu is i t ion  adjustment and maximizes the 

40 percent o f  t h a t  t h a t  would be retained by the  company. Have 

you thought about an a1 te rna t i ve  along those 1 ines? 

MR. McDONALD: I understand what you are saying, 

Commissioner. I t ' s  F lo r ida  Waters' pos i t i on  t h a t  none o f  t h a t  

i s  necessary. We can j u s t  deal w i t h  the extraordinary 

circumstances exception t o  the r a t e  base, which I bel ieve the 

Commi ss i  on has a1 ways done. 

COMMISSIONER DEASON: So you are s a t i s f i e d  w i t h  

s t a f f ' s  a l te rna t ive  which i s  codi fy ing the e x i s t i n g  po l i cy?  

MR. McDONALD: A l te rna t i ve  B, t h a t  i s  correct ,  

Commissioner. So long as there i s  some f i n a l i t y  language as 

Commissioner Jaber stated e a r l i e r .  
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CHAIRMAN JACOBS: Does tha t  complete your 

presentation. 

MR. McDONALD: Yes, s i r .  Thank you, Mr. Chairman. 

CHAIRMAN JACOBS: Thank you. Mr. Girtman. 

MR. GIRTMAN: Ben Girtman representing U t i l i t i e s ,  

Inc.  

Commission Deason and Mr. W i l l i s  regarding the  i n t e n t  t h a t  

there be no change t o  h i s t o r i c a l  precedent regarding the  

terminat ion o f  negative acqu is i t ion  adjustments. The s t a f f  

recommendation as revised we d i d n ' t  fee l  adequately presented 

our views and our w r i t t e n  comments presented t o  the  Commission 

on the  15th o f  October. 

So, I took the  l i b e r t y  o f  prov id ing a copy t o  each o f  

I am very encouraged t o  hear the  discussion between 

you t h i s  morning a t  your desks. 

anyone wants them. We have served copies on everybody. We do 

have speci f i c  1 anguage i n  there regarding suggested changes. 

U t i l i t i e s ,  Inc .  s t rong ly  prefers  A l te rna t i ve  B. We bel ieve 

t h a t  i t  has worked i n  the  past. We bel ieve i t  i s  simple i t  i s  

c lear ,  i t  i s  enforceable. It has s p e c i f i c i t y  and i f  f o l  owed 

by the Commission i t  has f i n a l i t y .  

I have add i t iona l  copies i f  

A t  the  same time, U t i l i t i e s ,  Inc .  i s  seeking t o  reach 

a reasonable compromise on e i the r  a l t e rna t i ve ,  and t h a t ' s  why 

we have presented the  proposed language i n  both o f  the 

a l te rna t ives .  

t o  Mr. Friedman's comments, he i s  r i g h t  on po in t  on the 

One other comment I would l i k e  t o  make i n  regard 

FLORIDA PUBLIC SERVICE COMMISSION 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

23 

Zoncerns t h a t  he has raised. But I want t o  reemphasize i f  i t  

ias gone by anybody t h a t  on A l te rna t ive  A, the primary 

representation o f  s t a f f  i n  Paragraph 3 regarding negative 

3cquis i t ion adjustments, the f i r s t  sentence makes i t  very c lear  

that  a proponent o f  a negative acqu is i t ion  adjustment has t o  

set f o r t h  extraordinary circumstances unless the  d i f ference i n  

the purchase p r i c e  and net book value i s  over 20 percent. So 

i f  you get more than 20 percent, extraordinary circumstances 

t o t a l l y  out o f  the window. It i s  an automatic appl icat ion o f  

the ru le .  

S 

The reason f o r  requ i r ing  extraordinary circumstances 

applies i n  a l i t t l e  b i t  d i f f e r e n t  context, bu t  i t  applies i n  

30th negative and pos i t i ve  acqu is i t ion  adjustment 

circumstances. You have got t o  have a good reason t o  move away 

from r a t e  base. You have got t o  have a good reason. And i f  

you haven't got a good reason you shouldn' t  change it. 

pay more than r a t e  base and you t h i n k  i t  i s  j u s t i f i e d ,  there 

are going t o  be cost savings t o  the  customers f o r  whatever 

reason, you can apply f o r  t ha t ,  bu t  you have got t o  have a 

reason. Those are extraordinary circumstances. I f  you pay 

less than r a t e  base, before you move away from r a t e  base you 

have got t o  have a good reason. That i s  what extraordinary 

circumstances are. And so i t  t o t a l l y  el iminates t h a t  incent ive 

f o r  anything above 20 percent. 

I f  you 

I t h i n k  Commissioner Deason may be on t o  a po in t  
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there, and i t  addresses one o f  t he  po in ts  we b r ing  out i n  our 

comments. Twenty percent i s  j u s t  t o t a l l y  an absolutely 

a r b i t r a r y  number. It has no basis i n  anything. 

substantiated by any kinds o f  studies,  i t  i s  j u s t  c lear  out o f  

the a i r .  And, qu i te  f rank ly ,  i t  i s  exceedingly low. My c l i e n t  

i s  w i l l i n g  t o  - -  

It i s  not  

COMMISSIONER JABER: So i s  zero. 

MR. GIRTMAN: Sure. Except you have the  s ta tu to ry  

requirement t o  set  r a t e  base a t  a ce r ta in  value, o r i g i n a l  cost  

and then you depreciate it. And you have got t o  have a good 

reason f o r  moving i t  away from tha t .  So, t h a t  i s  the p o l i c y  

you have fol lowed i n  over 100 case over close t o  20 years. And 

so we are saying A l te rna t i ve  B i s  a be t te r  approach. 

s tay  w i t h  the  f i n a l i t y  and the  s i m p l i c i t y  o f  it. 

L e t ' s  

Now, i f  you want t o  go t o  A l te rna t i ve  A and impose 

some k ind  o f  delay i n  a r a t e  case based upon the negative 

acqu s i t i o n  adjustment amount, then t h a t  i s  c e r t a i n l y  something 

you can consider. There are some problems w i t h  doing tha t ,  not 

the l eas t  o f  which i s  uncompensated conf iscat ion o f  property. 

Now, you can argue a whole l o t  o f  d i f f e r e n t  th ings on t h a t  

issue. But i f  I could, I would l i k e  t o  b r i e f l y  summarize some 

o f  our comments and why we are t r y i n g  t o  come t o  workable 

language i n  e i t he r  A l te rna t i ve  A o r  A l te rna t ive  B. 

We bel ieve i t  i s  possible t o  reach something t h a t  can 

work f o r  everybody, even i f  you want t o  go w i t h  the  approach o f  
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th i s  de fer ra l  o f  r a t e  shock concept which I t h i n k  qu i te  f rank l y  

i s  spurious, because i f  an increase i n  ra tes by the  buyer t o  

f u l l y  compensable ra tes i s  t o  be considered r a t e  shock, then 

the customers have obviously been bene f i t t i ng  from rates t h a t  

w e  less  than f u l l y  compensable. The rates have been 

subsidized by the previous owner and the ratepayers have 

i e n e f i t t e d  from tha t  subsidizat ion.  

With a r a t e  increase request, customers are only  

i e ing  asked t o  pay rates based on the  depreciated cost o f  

i u i l d i n g  the  u t i l i t y  i t s e l f .  So the  r a t e  shock concept, whi le  

it may have p o l i t i c a l  appeal, i t  has no ra t i ona l  o r  f inanc ia l  

3ppeal. The customers have been bene f i t t i ng  from years by not 

iay ing a f u l l y  compensable ra te .  

My c l i e n t  i s  w i l l i n g  t o  compromise on t h a t  i f  we can 

reach something tha t  has workable numbers. They are w i l l i n g  t o  

stay out f o r  a reasonable per iod o f  t ime and not  ask f o r  a r a t e  

increase. But the spec i f i c  wording recommendations we have i n  

the d r a f t s  you have before you we bel ieve w i l l  address some o f  

the spec i f i c  concerns t h a t  U t i l i t i e s ,  Inc.  has. 

CHAIRMAN JACOBS: Mr. Girtman, I can agree tha t  there 

i s  some room f o r  debate, but  i t  i s  d i f f i c u l t  t o  ra i se  tha t  

wgument w i t h  customers. And we can look a t  the  case we have 

today. Those customers have had b o i l  water not ices and other 

t h i  ngs . 
MR. GIRTMAN: Sure. 
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CHAIRMAN JACOBS: And i t  i s  d i f f i c u l t  t o  make the  

argument t o  them t h a t  they have been ge t t i ng  some k ind  o f  value 

or  they have been incu r r i ng  some k ind  o f  bene f i t .  

MR. GIRTMAN: P o l i t i c a l l y  i t  i s  very d i f f i c u l t  t o  

deal wi th ,  I understand tha t .  What we are look ing a t  i s  the 

numbers. And we are a lso t r y i n g  t o  pay a t ten t i on  t o  the  

concern t h a t  customers have when they have been operating o r  

using a u t i l i t y  system and paying a ce r ta in  ra te ,  they get used 

t o  i t , they got habi t ized. You know, my r a t e  i s  $20, and t h a t  

i s  a, quote, f a i r  r a t e  i n  my mind. And when somebody comes up 

and asks f o r  a 50 percent o r  whatever number increase i n  t h e i r  

ra tes,  t h a t  i s  a v a l i d  knee j e r k  react ion,  sure. 

And so my c l i e n t  i s  sens i t i ve  t o  tha t ,  and I th ink  

the  other u t i l i t i e s  are, too. And i f  we can come t o  some 

reasonable reso lu t ion  o f  some o f  the  wording problems i n  D r a f t  

A, i t  can be workable. That ' s  what we are asking, and t h a t ' s  

why we have presented and taken the  t ime t o  s p e c i f i c a l l y  

present t o  you some spec i f i c  recommended language. The 20 

percent, I t h ink  Commissioner Deason has a question about, and 

we c e r t a i n l y  fee l  very s t rong ly  about. That i s  an 

inappropr iate number even i f  you go w i th  D r a f t  A. 

The f i ve-year  per iod,  i f  you w i l l  look a t  our 

prepared comments on the bottom o f  Page 2 and the  top o f  Page 

3,  three years was ta lked  about i n  the workshop. Even the  

s ta tu te  o r  requirement f o r  amort izat ion o f  r a t e  case expense i s  
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set  a t  only four years. 

have got another year i n  the  app l ica t ion  process and g e t t i n g  

the  order out, so you are t a l k i n g  s i x  years. I mean, where i s  

the  incent ive i n  tha t?  It i s  nonexistent. And you need t o  t i e  

down - -  I remember reading i n  the s t a f f  recommendation they 

were t a l  k ing  about a company could come i n  and use a pro jected 

t e s t  year, t h a t  shouldn' t  be done i n  t h i s  k i n d  o f  s i t ua t i on .  

You need t o  t i e  t h a t  down t o  a h i s t o r i c a l  t e s t  year and use the  

language l i k e  we have proposed i n  there. Set t h a t  t h i n g  a t  

three years. It delays a r a t e  case f o r  a reasonable per iod o f  

t ime. 

over. 

I f  you go f i v e  years, i n  essence, you 

It i s  a c t u a l l y  going t o  be four years before the  case i s  

COMMISSIONER DEASON: Mr. Girtman, l e t  me ask you a 

question, though. Under s t a f f ' s  proposed f i ve -yea r  

amort izat ion, assume the  u t i l i t y  acquires another system and 

they are able t o  s tay out f o r  four years, bu t  they j u s t  c a n ' t  

stay out any more f o r  reasons which Mr. Friedman al luded t o .  

MR. GIRTMAN: Right.  

COMMISSIONER DEASON: When they come i n  80 percent o f  

t h a t  acqu is i t ion  adjustment has already been amortized, and so 

therL i s  on ly  20 percent o f  what i s  l e f t  t h a t  i s  even subject 

t o  an issue. Wouldn't you agree w i t h  tha t?  

MR. GIRTMAN: Well, 20 percent i s  20 percent. I t ' s  

not something t o  be ignored. I mean, the  other side i s  bigger 

and t h i s  i s  smaller, bu t  s t i l l  i t ' s  20 percent. And you c a n ' t  

FLORIDA PUBLIC SERVICE COMMISSION 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

28 

j i v e  away 20 percent, no t  and stay i n  business. I t h i n k  M r .  

Iriedman had a very good po in t ,  too, i s  t h a t  i f  you have t o  

:ome i n  f o r  a r a t e  increase f o r  matters t h a t  are t o t a l l y  

i r re levan t  t o  the  acquis i t ion,  you ' re  hung. So maybe what you 

Zould do i s  s p l i t  t h a t  i n  A l te rna t i ve  A. 

improvements, f o r  example, t h a t  were required so you wouldn't  

have t o  b o i l  water, and you don ' t  deal w i t h  the  negative 

acqu is i t ion  amount, maybe j u s t  separate them. 

nore complicated, bu t  i t  i s  a possible so lu t ion .  

I f  you come i n  f o r  

It gets a l i t t l e  

COMMISSIONER DEASON: My question, po in t ,  whatever 

you want t o  c a l l  i t  i s  under s t a f f ' s  proposal, i f  you c a n ' t  

stay out t h a t  whole f i v e  years, you come i n  the  four th  year, 

there i s  on ly  20 percent o f  t h a t  t h a t  i s  l e f t ,  t h a t  could 

become an issue, but  then i t ' s  the  same standard t h a t  appl ies. 

It i s extraordinary c i  rcumstances. 

MR. GIRTMAN: No, s i r ,  i t ' s  not .  

COMMISSIONER DEASON: It ' s not? 

MR. GIRTMAN: No, s i r .  Because i f  you look on the  

bottom o f  my dra f t ,  the  page t h a t  you have i n  f r o n t  o f  you, i t  

i s  Attachment A, s t a r t i n g  Line 21, Paragraph 3, i f  you have it. 

It i s  negative acqu is i t ion  adjustments. The extraordinary 

c i  rcumstance requi  rement doesn ' t apply t o  anythi ng over 20 

percent. It applies t o  on ly  the f i r s t  20 percent and then 

a f t e r  t h a t  i t  i s  f ree  f o r  a l l .  You d o n ' t  have t o  make any 

f ind ing,  you don ' t  have t o  have any other j u s t i f i c a t i o n  f o r  
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zhanging from r a t e  base other than the  f a c t  t h a t  the  d i f fe rence 

das more than 20 percent. And t h a t  i s  a rea l  problem. 

MR. WILLIS: Commissioner Deason, t h a t  i s  cor rec t ,  

because the whole po in t  o f  the  r u l e  was not  t o  r e l i t i g a t e  the  

issue o f  extraordinary circumstances over again. 

Commission decides t h a t  there are no extraordinary 

circumstances, bu t  they w i l l  go ahead and give you r a t e  base, 

but your purchased pr ice ,  the  d i f fe rence between the  purchased 

p r i ce  and r a t e  base exceeds t h a t  20 percent threshold, then 

there i s  an amount t h a t  f a l l s  under t h a t  incent ive paragraph i n  

the r u l e .  And t h a t  incent ive paragraph i s  appl ied f o r  f i v e  

years. 

inappropr iate t o  go back and - - 

I f  the  

It i s  going t o  be applied. I t h i n k  i t  would be 

COMMISSIONER DEASON: Well, l e t  me ask you, what i s  

the  standard then? L e t ' s  go back t o  the  example, 100,000 r a t e  

base, 60,000 purchased pr ice ,  40,000 po ten t ia l  negative 

acqu is i t ion  adjustment. They go along f o r  four years, i t  i s  

amortized down, what would be, i t  would be down t o  $8,000 which 

could be a t  issue, a l l  r i g h t .  I f  they f i l e  t h a t  r a t e  case, 

there i s  an issue on $8,000. How do we l i t i g a t e  t h a t  issue a t  

t h a t  po in t  i n  t h a t  r a t e  proceeding? 

MR. WILLIS: The way the  r u l e  i s  w r i t t e n  there i s  no 

l i t i g a t i o n .  The $8,000 gets appl ied. 

COMMISSIONER DEASON: It gets appl ied as a negative 

acquis i t ion? 
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MR. WILLIS: Correct. 
COMMISSIONER DEASON: So t h a t  i s  the compromise. 
MR. WILLIS: T h a t  i s  exactly right. Tha t  is  the 

compromise. The whole idea behind the rule was l e t ' s  decide 
extraordinary circumstances up front. 
are extraordinary ci rcumstances and doesn ' t come t o  the 
Commission t o  argue t h a t ,  then t h a t  is  over w i t h .  

I f  no one believes there 

COMMISSIONER DEASON: So i t ' s  automatic. The $8,000 

would be treated as a negative acquisition adjustment i n  t h a t  
rate case. 

MR. WILLIS: T h a t  i s  correct. I t  i s  automatic and 

everyone knows about i t  up front. 
MR. GIRTMAN: I respectfully disagree on the 

interpretation of t h a t  rule. 
I have two problems w i t h  t h a t .  One, I d o n ' t  t h i n k  t h a t  the 
negative acquisition adjustment - - excuse me, extraordinary 
circumstances issue is  decided once and they are all f u l l y  up 

front and could never be litigated again under this rule. 

I d o n ' t  t h i n k  i t  does that. And 

Second, I t h i n k  i t  creates a significant problem 
saying we are going t o  gu t  80 percent of this amount for no 
reason other t h a n  we d o n ' t  wan t  rates t o  increase. Tha t  i s  
just not  appropriate, quite frankly, Commissioners. There are 
ways t o  get t o  where you want t o  go, I do believe, and we have 
sincerely tried our best i n  our draft t o  provide a mechanism t o  
do that. The two issues i n  our - - 
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(Tape changed. ) 

MR. GIRTMAN: - -  be whether the 20 percent i s  

appropriate - - ac tua l l y  3 - - and as ra ised by Commission Deason 

whether t h a t  20 percent o r  whatever percent should be appl ied 

t o  the  d i f fe rence amount as opposed t o  the r a t e  base. And, the 

t h i r d  question i s  the amort izat ion per iod,  because s i x  years i s  

j u s t  t o o  long. 

You know, i f  I was buying a u t i l i t y  system personal ly  myself I 

wouldn' t  mess w i t h  it. 

issue, they are going t o  have t o  decide t h a t ,  b u t  I wouldn't  

mess w i t h  it. 

It i s  j u s t  no t  worth being a t  r i s k  t h a t  long. 

I won't  speak f o r  my c l i e n t  on t h a t  

COMMISSIONER DEASON: Let  me ask s t a f f  a question a t  

t h i s  po in t .  

want t o  - -  they want t o  go ahead and l i t i g a t e  whether there i s  

ext raord inary circumstances and be a t  po ten t i a l  r i s k  f o r  the 

e n t i r e  negative acqu is i t ion  adjustment, i s  t h a t  an opt ion t h a t  

they have? 

I f  a company makes an acqu is i t ion ,  and they do not  

MR. WILLIS: Yes, t h a t  i s  an opt ion.  

COMMISSIONER DEASON: So by your pr imary they s t i l l  

r e t a i n  the  same p o l i c y  t h a t  i s  under - -  t h a t  we have been 

fo l lowing.  A l l  they have t o  do i s  when they make t h a t  

acqu is i t i on  i nd i ca te  t h a t  we want t o  go ahead and l i t i g a t e  

whether there i s  extraordinary circumstances r i g h t  now and get 

i t  resolved once and f o r  a l l .  

MR. WILLIS: They could do t h a t .  
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MR. GIRTMAN: I would respec t fu l l y  disagree on t h a t  

one, too.  Because the e x i s t i n g  r u l e ,  as I remember reading it, 

says t h a t  the proponent o f  an accusation adjustment can ra i se  

the issue. It doesn't say you can r a i s e  the issue saying there 

i s  no negative acqu is i t ion  adjustment and prove a negative, 

i t ' s  j u s t  not  i n  the r u l e .  I t ' s  not  i n  t h i s  ru le ,  e i t he r .  

COMMISSIONER JABER: I was look ing f o r  t h a t ,  too,  Mr. 

W i l l  s. Could you p o i n t  us t o  the  language you t h i n k  gives 

them some f l e x i b i l i t y  i n  t h a t  regard? 

MR. WILLIS: I t ' s  on Page 23. What i t  does say i s  

t ha t  any e n t i t y  bel ieves a f u l l  o r  pa r t i a l  negative acqu is i t ion  

adjustment should be made has the  burden t o  prove the  existence 

o f  those extraordinary circumstances. That r u l e  does ind ica te  

tha t  the  pa r t y  who wishes a negative acqu is i t ion  adjustment or 

pos i t i ve  has the burden t o  prove t h a t .  Whether l e g a l l y  t h a t  

p roh ib i t s  somebody from b r ing ing  the  question up before the 

Commission immediately saying I want i t  l i t i g a t e d  now, I don ' t  

t h ink  t h a t  stops another party a t  t h a t  po in t  from coming 

forward and saying they do or  don ' t .  

COMMISSIONER DEASON: Let  me ask f o r  a c l a r i f i c a t i o n ,  

and we may need t o  change the  wording. But i t  i s  your i n t e n t  

tha t  i f  a u t i l i t y  acquires another u t i l i t y  and there i s  a 

negative acqu is i t ion  adjustment t h a t  resu l t s ,  t h a t  instead o f  

fo l lowing the de fau l t  procedure, I c a l l  the de fau l t  procedure 

being the  20 percent sharing and the  amort izat ion over f i v e  
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y e a r s ,  t h a t  i n s t ead  of  following t h a t  d e f a u l t  procedure t h a t  
any p a r t y ,  Publ ic  Counsel could come i n  and s a y  I t h i n k  there 
is  ex t r ao rd ina ry  circumstance,  I'm going t o  go ahead, I want i t  

l i t i g a t e d  now. Or the u t i l i t y  could s a y ,  I d o n ' t  want t o  
follow the d e f a u l t  procedure, I d o n ' t  t h i n k  there a r e  
ex t r ao rd ina ry  circumstances,  I am entitled t o  not  have any of 
t h i  s negat ive acqui si t i  on adjustment recognized, and I want i t  

l i t i g a t e d  now. They would have t h a t  op t ion?  
MR. WILLIS: Yes. I t h i n k  the way the rule i s  

written - -  let  me put  i t  this way. 
is  written is  t o  have t h a t  decided up f ront .  That any p a r t y  
t h a t  believes there should be an a c q u i s i t i o n  adjustment should 
have t h a t  and request t h a t  t o  be decided up f r o n t .  

I b e l i e v e  the way the rule 

COMMISSIONER JABER: That there should be one. Well, 

the company would not  come i n  and say  t h a t  there should be a 
negat ive a c q u i s i t i o n  adjustment.  

MR. WILLIS: Right .  

COMMISSIONER JABER: Okay. So you would agree t h a t  
the language probably needs t o  be c l a r i f i e d  i n  t h a t  regard? 

I f  you want t o  a l low the company the MR. WILLIS: 

l a t i t u d e  t o  say  I want the ex t r ao rd ina ry  circumstances done now 
and not l a t e r ,  yes, i t  would have t o  be rewritten t h a t  way. 

MR. GIRTMAN: Commissioners, I t h i n k  t h a t  there is  a 
po ten t i a l  here f o r  address ing  successfully ma t t e r s  w h i c h  i f  we 
d o n ' t  do r i g h t  now, do i t  c o r r e c t l y  now a r e  going t o  generate  a 
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vhole l o t  o f  l i t i g a t i o n  and you are going t o  make us lawyers 

- ich.  

COMMISSIONER JABER: We d o n ' t  want t o  do tha t .  

MR. GIRTMAN: I mean, I'll send my son t o  Harvard. 

But what I was going t o  suggest i s  there has been, I 

think, a very good discussion done i n  the  workshop and i n  the  

j r a f t s  t h a t  were done, the  comments t h a t  were done and the  

questions t h a t  were ra ised here. 

) r a f t  A ,  s p e c i f i c a l l y  focused on tha t ,  and b r i n g  these concerns 

that you a l l  have ra ised and t h a t  we have ra ised and l e t ' s  go 

through l i n e - b y - l i n e  and t r y  t o  f i x  some o f  these things. 

- e t ' s  get i t  r i g h t  i s  what we are t r y i n g  t o  say so we don ' t  

lave t o  l i t i g a t e .  I mean, we have got  Wedgefield (phonetic) 

:omi ng . 

It may be worth workshopping 

COMMISSIONER DEASON: Well, l e t  me t e l l  you what my 

mot ivat ion and my goal i s .  

incent ive  t o  bargain f o r  the  very best purchase pr ice ,  because 

I t h i n k  i n  the long-term the  u t i l i t y  bene f i t s  and so do the  

customers. Get the very lowest p r i ce ,  and i f  you need an 

incent ive  t o  do t h a t ,  I ' m  w i l l i n g  t o  do tha t .  And I want you 

t o  maximize t h a t .  And I want t o  t ry  t o  pu t  together some type 

o f  a sharing mechanism where everybody fee l s  a l i t t l e  happy 

about the u t i l i t y  bargaining f o r  t h a t  very best p r ice ,  

everybody shares, and t h a t  we t r y  t o  avoid l i t i g a t i o n .  That i s  

what I want t o  accompl i sh .  

I want the  u t i l i t i e s  t o  have 
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COMMISSIONER JABER: Commi ssioner Deason, would you 

also add onto t h a t  t h a t  we are t r y i n g  t o  be spec i f i c  on what 

the  regulatory r i s k s  might be so t h a t  when they go t o  the  

bargaining tab le  they can also take t h a t  i n t o  account. Because 

I agree w i th  everything you have sa id  on ly  t h a t  my addi t ional  

goal i s  t o  up f r o n t  i d e n t i f y  what the  regulatory  r i s k s  are so 

t h a t  i n  t h e i r  negot ia t ion s t ra tegy they can account f o r  t h a t  

one way or  the other.  

COMMISSIONER DEASON: I have no problem w i t h  tha t .  I 

would agree w i t h  tha t .  

COMMISSIONER JABER: And t h a t  i s  where the f i n a l i t y  

issue comes i n t o  p lay,  I th ink .  

CHAIRMAN JACOBS: We haven't heard ye t  from Publ ic  

Counsel. 

COMMISSIONER PALECKI: I agree w i t h  both o f  you, but  

I ' m  not sure how we get there from here. 

COMMISSIONER DEASON: Well, we need t o  hear from 

Publ ic Counsel. We don ' t  r e a l l y  know where they are on t h i s ,  

and tha t  i s  a key player.  

CHAIRMAN JACOBS: Mr. Burgess. 

MR. BURGESS: Thank you, Mr. Chairman. I ' m  going t o  

s t a r t  by addressing some o f  the  comments t h a t  Mr. Girtman has 

raised i n  the  discussions w i th  the  Commissioners. Just t o  

c l a r i f y  perhaps some o f  the  terms t h a t  are being used. I ' m  

hearing terms l i k e  there i s  20 percent, t h a t  the  u t i l i t y  i s  a t  
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risk for six years, and 

20 percent even i n  the 

36 

Mr. Girtman saying t h a t  they are losing 
ast year, and i t  wou ldn ' t  even be worth 

i t .  We're t a l k i n g  about a windfall. We're t a l k i n g  about a 
return on and depreciation expense on an investment t h a t  this 
new owner doesn't have. I t ' s  a l l  windfa l l .  

We have seen where the actual returns on equity end 
up being 50 and 70 percent. T h a t  i s  not a t  risk. T h a t  gets 
down t o  the question of how much of t h a t  do you share w i t h  the 
customers. There is  nothing a t  risk about t h a t .  I f  a company 
comes i n  i n  year one under staff Recommendation A ,  i n  year one 
the company automatically - -  i f  they come i n  before anyth ing  

happens they automatically get a return on and depreciation 
expense based on a rate base t h a t  i s  20 percent above the 
amount of money they actually have invested. There is  no loss 
associated w i t h  t h a t ,  i t  i s  just a question of how much of the 
windfall  should they get. 

And I agree w i t h  the po in t  t h a t  Commissioner Deason 
t o  make sure t h a t  we d o n ' t  have a 
ncentive i n  there t h a t  gets the u t i l i t y  t o  
i t s  best bargain a t  a certain poin t  and 

g t h a t  the proportionality should be based 
on the difference between the purchase price and the former 
rate base, rather t h a n  based on the former rate base i tself .  
And I t h i n k  t h a t  i s  certainly worth looking i n t o ,  and I would 

agree w i t h  that. 

raised about trying 
disincentive or an 
stop trying t o  make 
t h a t  perhaps by doi 
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But I j u s t  want t o  make sure tha t  when we are t a l k i n g  

about - -  what we're t a l k i n g  about here i s  i f  the  company comes 

i n  i n  the  fou r th  year, o r  the  t h i r d  year, o r  t he  second year, 

o r  even the  f i r s t  year, they are going t o  be earning money 

based on the  rates on investment t h a t  they do not have a t  

stake. That ' s  a w ind fa l l .  That ' s  a good th ing .  Now, i f  there 

i s  a sharing o f  i t  and the  customers get some bene f i t  o f  i t , 

wel l ,  then i t ' s  good f o r  the  customers, too. But there i s  no 

loss under Mr. W i l l i s '  plan, under s t a f f  Recommendation A. 

There i s  no loss t o  the customers. So, I mean, t o  the  - -  
COMMISSIONER JABER: Mr . Burgess, reconci 1 e tha t ,  

because t h a t  i s  something I ' m  sens i t i ve  t o .  But reconci le  tha t  

w i th  the  s i tua t ions  where you have the company who has had a 

poor owner, hasn ' t  made the  improvements, the u t i l i t y  i s  

actual l y  i n  poor shape, no t  prov id ing qual i t y  o f  service, and 

the new owner i s  put i n  the  posture o f  immediately making 

improvements t o  the system. 

MR. BURGESS: So t h a t  they need t o  recover t h e i r  

investment, okay. 

COMMISSIONER JABER: Right away. 

MR. BURGESS: Right.  My understanding o f  the  way 

t h i s  would be would be i f  t h a t  happened, the u t i l i t y ,  the new 

owner i s  whole up t o  the  po in t  o f  t h a t  20 percent d i f f e r e n t i a l .  

I f  the new owner must make addi t ional  investment r i g h t  away 

tha t  i s  20 percent o f  t he  current  r a t e  base or  less ,  they are 
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iutomatically covered because they get the 20 percent i n  there. 
I mean, t h a t  20 percent differential i s  there. Or i f  i t  i s  
2ased on the proportionality between the difference they get 
that automatically. 

I f  they come i n ,  l e t ' s  say they make an investment 
and they come i n  i n  year one, they automatically get the 
investment t h a t  they have got  t o  make, the investment t h a t  they 
actually have made, plus a portion of whether i t  i s  based on 40 

percent of the differential or 20 percent of the previous rate 
base, plus a return on t h a t .  So they're automatically going t o  
get more t h a n  a reasonable rate of return t h a t  would be 
determined by the Commission, because they will automatically 
be returning - -  earning a return on more money t h a t  they have 
got actually invested. 

COMMISSIONER JABER: Okay. I f  we accept staff 's  
proposal t h a t  could happen. B u t  the b ig  picture i s  the 
customers a l so  get a company t h a t  can provide qua l i ty  of 

service long-term a t  rates t h a t  are probably a t  t h a t  p o i n t  

compensatory. T h a t ' s  the b ig  picture. 
MR. BURGESS: I t h i n k  we are i n  agreement. I t h i n k  I 

am i n  absolute agreement w i t h  you t h a t  the incentive i s  there 
for them t o  purchase and the incentive is  there for them t o  
stay o u t  of a rate increase unless i t  i s  absolutely necessary 
because of add i t iona l  money t h a t  they have got  t o  p u t  i n ,  and 

i n  t h a t  case - -  
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COMMISSIONER JABER: I don't think we are in 
agreement, because what I'm saying is that 20 percent, or 
allowing them to immediately recover not only the incentive but 
the new rate base is that the customers are served by the new 
company right away. Whereas - -  and that is through an 
acquisition, a proactive acquisition policy as opposed to 
letting the company continue to deteriorate facilities and 
quality of service to a customer who gets forced into an 
abandonment situation and there is no telling who is going to 
provide service to that customer. 

MR. BURGESS: I'm afraid I don't see - -  I can't 
construct a scenario where there is a disincentive for a 

purchase a 
investment 

uti1 ity to purchase - - for a prospective owner to 
troubled utility even if it has to have additiona 
to bring it up to speed. 

COMMISSIONER JABER: Shady Oaks doesn't 
fami 1 i ar to you? 

sound 

MR. BURGESS: I am not familiar with that case. But 
if you talk about they are going to get a return on their 
investment, on their actual dol 1 ar investment plus something 
more depending on how the numbers shake out, plus additional 
investment that is reasonable and prudent as necessary, it 
seems to me automatic. They are getting a return and a 
depreciation on greater than the amount of actual investment 
that they are going to have automatically through the 
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regulatory  process. That seems t o  me a p o s i t i v e  incent ive.  

CHAIRMAN JACOBS: I s  i t  possible t h a t  - -  as I 

understood you, Mr. W i l l i s ,  t o  say t h a t  i f  they came i n  f o r  a 

l i m i t e d  proceeding based on improvements t h a t  they made t o  the 

system, then we are i n  the  same scenario. 

d i f ference there. 

words, i n  order t o  keep t h a t  narrow incent ive there,  t h a t  i f  

they come i n  and they make the improvements t o  a system t h a t  

has been i n  d is repa i r ,  and t h a t  we carve t h a t  out t o  g ive  

them - - essen t ia l l y  t o  r e t a i n  the  extraordinary circumstances 

stamp, i f  you w i l l ,  f o r  t h a t  l i m i t e d  proceeding. I s  t h a t  

possible? 

It doesn't  make a 

I s  i t  possible t o  carve t h a t  out? I n  other 

MR. WILLIS: That i s  very possible, and you could 

j u s t  - -  the way the  r u l e  i s  w r i t t en ,  there are four  p a r t i c u l a r  

instances where t h i s  r u l e  would be applied, where t h a t  negative 

acqu is i t ion  adjustment, the  80 percent t h a t  i s  remaining would 

be applied. And t h a t  i s  under 367.081, which would be a r a t e  

case; 0814, which i s  a s t a f f - a s s i s t e d  r a t e  case; 0817, which i s  

a l i m i t e d  proceeding; and 0822. Those are the  d i s t i n c t  

circumstances. I f  you wanted t o  carve out l i m i t e d  proceedings 

and say t h a t  wouldn't  apply, you j u s t  take t h a t  po r t i on  out o f  

the ru le .  

Another a l t e r n a t i v e  i s  i f  you bel ieve the  20 percent 

i s  too low, then t h a t  can always be ra ised and you could ra i se  

i t  t o  what you bel ieve would be the proper incent ive  under t h i s  
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por t ion  o f  the  r u l e .  

CHAIRMAN JACOBS: Mr. Burgess, l e t  me get you 

f in ished,  and then I w i l l  i t  get t o  you, Mr. Girtman. 

MR. BURGESS: Thank you. That was a l l  t h a t  I had. I 

j u s t  wanted t o  address what I t h i n k  i s  some very good po in ts  o f  

the primary s t a f f  recommendation, and address some o f  the 

points t h a t  I have heard from the  u t i l i t i e s ,  and t h a t  i s  

bas i ca l l y  j u s t  t h a t  I don ' t  know o f  a scenario under which they 

do not receive more than t h e i r  actual investment and t h a t  seems 

t o  be an incent ive.  

And i f  I may, w i t h  your indulgence, re l i nqu ish  t ime 

de might have ava i lab le  t o  Mr. Beck who has addi t ional  

comments. 

MR. BECK: Just very b r i e f l y ,  Commissioners. We are 

very g r a t i f i e d  and appreciat ive o f  the  s t a f f ' s  primary 

recommendation. We fee l  i t  i s  a very rea l  improvement over 

what ex i s t s  now. Having sa id t h a t ,  we want t o  g ive one l a s t  

plug f o r  our proposal because I t h i n k  i t  addresses a l o t  o f  

your concerns. And t h a t  i s  simply t o  share a negative 

acqu is i t ion  adjustment and t h a t  way there  i s  always a bene f i t  

both f o r  the  company and f o r  the  customers. There i s  no 

instances where both won't benef i t .  

And we t h i n k  the overa l l  way i n  which i t  i s  be t te r  

than the primary s t a f f  proposal i s  t h a t  i t  permanent. 

words, the bene f i t  i s  there. There i s  a permanent bene f i t  t o  

I n  other 
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the u t i l i t y  and there i s  a permanent bene f i t  f o r  the customers 

dhen you share the negative acqu is i t i on  adjustment. 

COMMISSIONER JABER: Mr. Beck, your proposal, d i d  i t  

jeal  w i t h  the never modifying the decis ion on acqu is i t i on  

adjustments? Remi nd me. 

MR. BECK: The f i ve -yea r  provis ion? 

COMMISSIONER JABER: Yes, t he  f i n a l  i t y  issue. 

MR. BECK: We d i d n ' t  address t h a t  one way o r  the  

3ther. I guess i t ' s  i m p l i c i t ,  though, t h a t  i t  would be a f i n a l  

decision rhen you have a sharing where both pa r t i es  bene f i t ,  

t h a t ' s  it. 

CHAIRMAN JACOBS: Mr. Girtman, very b r i e f l y .  

MR. GIRTMAN: Thank you, Commissioner. Has anybody 

here volunteered f o r  a headache? I don ' t  t h ink  so. When you 

take over one o f  these l i t t l e  systems, i t  i s  a headache, and 

you have got t o  have an incent ive  t o  do it. 

COMMISSIONER JABER: Well, i t ' s  a business. And you 

evaluate the  purchases o f  a business. And i f  you choose a 

business t h a t  gives you a headache, then t h a t ' s  your problem. 

MR. GIRTMAN: Exact ly.  But you have got t o  have an 

incent ive t o  make the business decision. 

COMMISSIONER JABER: No, you don ' t .  

MR. GIRTMAN: We1 1 , I don ' t  know - - 
COMMISSIONER JABER: That 's  d o l l a r  signs. And i f  you 

don ' t  see the d o l l a r  s ign i n  the  purchase o f  - -  
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CHAIRMAN JACOBS: I would tend t o  - - here would be my 

response. Yes, you do have t o  have incentives, b u t  those 
incentives are not isolated t o  this rule. There are inherent 
reasons why a business would even look a t  a proposition like 
this. And some of those benefits are internal and economical 
t o  t h a t  entity. B u t  there ought t o  be a public policy. We do 

have a public policy t h a t  says i t  is  i n  the best interest of 

the citizens t o  see you - - t o  add t o  your 1 i s t  of 

considerations when you consider this kind  of a transaction. 
So we are not here t o  premise or t o  actually quantify your 
decision, we are here t o  supplement those other factors. 

MR. GIRTMAN: Right ,  I agree w i t h  that. The other 
p o i n t  t h a t  I wanted t o  make is  although Util i t ies,  Inc. i s  
wi l l i ng  t o  work on some k ind  of draft using Alternative A as an 
approach, we need t o  always remember the constitution, and t h a t  
this i s  private property, although i t  is  regulated private 
property. The customers are not  equity owners i n  the u t i l i t y  

unless they own stock i n  a publicly-held company. 
So they d o n ' t  have the rights or responsibilities of 

an equity owner. They can't go bankrupt i f  they have problems. 
They can't do a l o t  o f  th ings .  B u t  the poin t  i s  t h a t  i f  we are 
going t o  do something t h a t  changes the basic principles of 

private property, even though you buy a piece of private 
property a t  a discount, i t ' s  s t i l l  private property and i t  is  
s t i l l  rate base regulation t h a t  you have got t o  have a real 
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good reason t o  move away from. Thank you. 

CHAIRMAN JACOBS: Very we1 1. 
COMMISSIONER DEASON: Let me say one th ing  about 

Pub1 i c  Counsel, Mr. Beck, and the sharing proposal. 
the concept of sharing i s  a good one. 
t h a t .  
I t ' s  a two-step process and i t  is  the lesser of .  And one o f  

the lesser of calculations i s  the 150 percent applied t o  
equity, and i n  some of these ut i l i t ies  the equity investment is  
just so small t h a t  t h a t  might not be a real meaningful 
incentive. 

I t h i n k  

I have already stated 
I t h i n k  your particular proposal is  fairly complicated. 

And i t  seems t o  me i f  we could have something a 
l i t t l e  more simple t h a t  people pretty well understand going i n  

w i t h  not a l o t  o f  calculations and comparisons, you know, 
lesser o f ,  lesser t h a n ,  or whatever, t h a t  may be preferable. 

MR. BECK: Commissioner, I appreciate those comments. 
I t h i n k  our proposal is  subject t o  change. And, aga in ,  we pu t  
t h a t  limitation i n  there simply - -  i t ' s  a policy judgment on 
how high a profit level would you w a n t  the companies t o  have as 
an incentive. T h a t  i s  essentially your judgment whether t o  
have t h a t  limit a t  a l l  or not .  I mean, we t h i n k  i t  i s  
appropriate, but  one poss ib i l i ty  i s  t o  take i t  out  and say 
straight sharing. 

CHAIRMAN JACOBS: Very well. We have had a 
substantial period o f  discussion on this. 
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COMMISSIONER DEASON: Let  me say something. I t h i n k  

de have had some very f r u i t f u l  discussion here and I th ink  we 

have l a i d  out some concepts, and I am encouraged by what M r .  

i i r tman  said t h a t  wh i le  he i s  support ive o f  the a l te rna te  t h a t  

s t a f f  i s  recommending, t h a t  he i s  open t o  negot ia t ing  t r y i n g  t o  

see i f  there i s  some common ground. I know we have already had 

one workshop. 

de do have the s t a f f ' s  proposal out ,  the pa r t i es  have had a 

chance t o  analyze i t , there are some d i f ferences,  bu t  I th ink  

there i s  some common ground. 

I guess I ' m  going t o  j u s t  ask a question, since 

It may be bene f i c ia l  t o  defer t h i s ,  set  i t  f o r  

another workshop. I don ' t  t h ink  i t  has t o  be a Commissioner 

vJorkshop, j u s t  a workshop f o r  s t a f f  and the  pa r t i es  t o  come. 

I would pre fer  t h a t  they take s t a f f ' s  current  proposed 

proposal, which I t h i n k  has been re fe r red  t o  as A l te rna t i ve  A 

as the s ta r t i ng  po in t ,  and see i f  i t  cannot be f ine- tuned.  

may be tha t  everyone can come back and might not be t o t a l l y  

happy, but would be w i l l i n g  t o  say t h a t  t h i s  i s  a workable 

so lu t ion  tha t  we can l i v e  wi th .  

I t  

CHAIRMAN JACOBS: We are proposing the  r u l e  today, 

r i g h t ?  So - -  
COMMISSIONER DEASON: Yes. But once you propose it, 

I th ink  you get i n t o  a p r e t t y  s t ructured format. And I ' m  open 

t o  a correct ion on t h a t ,  but  I would rather  have a r u l e  t h a t  i s  

a l i t t l e  b i t  more agreeable t o  the pa r t i es  before i t  i s  ever 
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proposed. 

MR. WILLIS: I f  you propose the  r u l e  as i s ,  then you 

w i l l  get  i n t o  t h a t  structured format. 

t ha t  po in t  - - I mean, there i s  two options. No one could 

p ro tes t  i t  and the  r u l e  would be f i l e d ,  and Ms. Moore may want 

t o  address t h i s  more. 

I f  i t  i s  protested a t  

COMMISSIONER JABER: Chr is,  before you get s tar ted,  

Commissioner Deason, ra ther  than - -  I support the  de fer ra l  f o r  

continued negot ia t ion and discussion, bu t  can we make i t  even 

less  formal by no t  c a l l i n g  i t  a workshop, j u s t  l e t t i n g  s t a f f  

and the pa r t i es  s i t  down. We have never - -  and Mr. E l i a s  and 

Harold McLean can correct  me i f  I ' m  wrong - - we have never s a t  

down and done l i k e  informal negotiated rulemaking. That i s  

so r t  o f  the  d i r e c t i o n  I would g ive s t a f f  and the  par t ies .  

Something t h a t  doesn't  r i s e  t o  the  leve l  o f  f o rma l i t y  o f  a 

workshop because we have done tha t ,  bu t  something l i m i t e d  t o  

the discussion on t h i s  recommendation. 

MS. MOORE: I th ink  we could j u s t  have a meeting w i t h  

the par t ies ,  but  negotiated rulemaking i s  i t s  own formal 

process. I t h i n k  what you are suggesting i s  j u s t  - -  
COMMISSIONER DEASON: Well, I j u s t  want t o  make sure 

tha t  whatever meetings take place t h a t  everybody - - there may 

be pa r t i es  t h a t  are not here today t h a t  want t o  pa r t i c i pa te ,  

and I don ' t  want anybody t o  be excluded i f  they wanted t o  

pa r t i c i pa te .  And t h a t ' s  what my concern i s .  
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CHAIRMAN JACOBS: Commissioners, I absolutely agree 

w i th  the idea o f  fu r ther  negot iat ions,  but  i t  occurs t o  me t h a t  

I bel ieve t h i s  r u l e  i s  - - t h i s  docket has been deferred once, 

i f  not twice from agenda. 

been and should have been ample oppor tun i ty  t o  b r i ng  forward 

and address those concerns. 

It occurs t o  me tha t  t h a t  could have 

Perhaps a workshop could do tha t .  

I hope what I ' m  hearing from the  pa r t i es  i t  could, but  I am 

k ind o f  t h ink ing  i f  we went ahead w i t h  the  process and maybe 

see i f  we can th ink  outside the  box a l i t t l e  b i t  here. What 

I ' m  t h ink ing  i s  propose the  r u l e  w i t h  a comment cycle. Is t h  

possible? 

t 

MS. MOORE: Well , i f  you vote t o  propose a r u l e  then, 

yes, i t  i s  published i n  the  FAW and there are 21 days t o  f i l e  

zomments. 

COMMISSIONER DEASON: But you don ' t  get  t h a t  

face- to- face negot iat ions through comments tha t  people are 

s i t t i n g  around a tab le  and saying, we l l ,  you know, I ' m  w i l l i n g  

to concede t h i s  i f  you w i l l  concede t h i s .  And I may not  l i k e  

it 100 percent, but  I can l i v e  w i t h  i t  and work w i t h  it. You 

mow, I th ink  you get tha t .  

MS. MOORE: And, too,  somebody could ask f o r  a 

iear ing a t  t h a t  po in t ,  which - -  
COMMISSIONER PALECKI: I agree. I th ink  we are more 

l i k e l y  t o  have pos i t i ve  resu l t s  i f  we have a less formal 

neeting scenario where the pa r t i es  can ac tua l l y  k ind  o f  hash 
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through t h e i r  d i f ferences. 

get there.  

I t h i n k  a de fer ra l  i s  the  way t o  

MS. MOORE: I ' m  not  sure i f  there i s  a reason not  t o  

c a l l  i t  a workshop, though, and j u s t  no t ice  i t  as a s t a f f  

workshop and j u s t  make sure i t  gets the required not ice.  

COMMISSIONER DEASON: Yes. And I t h i n k  s t a f f  has the 

f l e x i b i l i t y  t o  make i t  as informal - -  I mean, as f a r  as - -  I 
want t o  c a l l  i t  a workshop j u s t  t o  no t ice  i t  so everybody i s  

aware o f  it. And i f  they want t o  come, you know, they can come 

and pa r t i c i pa te .  

today w i l l  c e r t a i n l y  be there,  bu t  there may be others t h a t  we 

don ' t  know o f  r i g h t  now. 

I feel  conf ident the pa r t i es  t h a t  are here 

CHAIRMAN JACOBS: Well, i t  sounds l i k e  I hear a very 

strong agreement, and I w i l l  go ahead and add a consensus t o  

tha t .  

COMMISSIONER DEASON: And I th ink  the  pa r t i es  have 

the bene f i t  o f  s t a f f ' s  proposal out  there. They a lso have the 

bene f i t  o f  t he  discussion t h a t  we have had here today, and 

hopefu l ly  i t  w i l l  help f a c i l i t a t e .  

MR. GIRTMAN: Thank you, Commissioners. 

COMMISSIONER JABER: Should s t a f f ,  though - - 
Chairman, j u s t  t o  g ive them s o r t  o f  a t ime frame. We don ' t  

want t h i s  t o  take too long. But I ' m  cautious, I don ' t  want t o  

give you a deadline, e i t he r .  Because i f  you are negot ia t ing 

and i t  i s  going wel l  and you need more time, I wouldn' t  want t o  
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r e s t r i c t  s t a f f  i n  t ha t  regard. But a t  some po in t ,  you know, 

you want t o  exercise your judgment t o  b r i ng  i t  back. 

COMMISSIONER DEASON: I agree w i t h  t h a t .  I th ink  we 

are very close. I am very op t im is t i c  t h a t  we are very close. 

And I am op t im is t i c  t h a t  i f  we can have a workshop a f t e r  a l l  

the no t i ce  and a l l  o f  t h a t  i s  done, t h a t  we can come back w i t h  

a product t h a t  even i f  the  pa r t i es  don ' t  agree 100 percent, 

t ha t  we w i l l  fee l  more comfortable proposing as a ru le .  And i f  

it has t o  go t o  hearing, f i n e ,  bu t  I ' m  op t im is t i c  t h a t  we can 

propose something tha t  may not have t o  go t o  hearing. 

CHAIRMAN JACOBS: Very we l l .  It sounds l i k e  we have 

a consensus f o r  de fer ra l .  I would add - - I would re i t e ra te ,  

ac tua l l y ,  the comments o f  Commissioner Deason e a r l i e r .  What 

our primary focus here from a pub l i c  p o l i c y  context i s  t o ,  yes, 

g ive incent ive  f o r  the companies t o  negotiate the  best possible 

p r ice ,  bu t  t o  ensure or  t o  the  best extent possible t h a t  there 

are meaningful benef i t s  t o  the  ratepayers t h a t  are derived from 

t h a t  d i rec t i on ,  show Item So, w i t h  tha t  negot ia t ion,  as we l l .  

3 i s  deferred. 

.- * * * * :- 
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