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Please state your name and business address for the record. 

My name is Michael Gallagher. 

Orange Avenue, Suite 2000, Orlando, Florida 32801, 

My current business address is 390 N. 

By whom are you employed and what is Y O U J .  position‘? 

I ani employed by Florida Digital Network, Inc. (”FDN”). I ani FDN’s 

founder and serve as the company’s President and Chief Eseciitive Officer. 

What are your responsibilities as CEO of FDN? 

As CEO of FDN, I ani ultimately responsible to the sliai-eholders for all 

aspects of FDN’s operations and perfomiance. 1 aim involved iii the day-to- 

day business dealings of the company and the decision-making on everything 

from marketing and sales strategies, product development, network 

arc 11 it e c t Lire and d ep 1 o yni e 11 t , fi n anc i ng , lzuiii an res o urc e s , c LI s to 111 el- care, 

regrilatot-y changes, etc. 

Please describe your eclucation and your work experience in the 

telecommunications sector. 

I received a B.S. Degree in Mathematics nit11 a minor in Physics froin 

Rollins College. Prior to co-founding FDN in 1998, T served as Regional 

Vice President for Brooks Fiber Coniniunications where J had overall 

responsibility for operations, engineering, finance and sales i n  the State of 

T ex as. B rooks F i be r C om ni un i c at ions TII erg ed i 11 to World C o in on Jan 11 ary 

3 1 ,  199s. Prior to holding the VP position at B I - O O ~ S ,  I was President of 

Metro Access Networks (MAN), a second-generation Texas CLEC founded 

in 1993. At MAN, I developed all business strategies, designed network 
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architecture, secured contracts with the company’s original customer base, 

and had overall responsibility for operations and performance. MAN merged 

into Brooks Fiber in March 1997. Prior to MAN, I worked for Inteiiiiedia 

C o 111 t i i  11 11 i c at i o 11s and W i 1 1 i ani s Te 1 ec 0111 111 ~i n i cat i o 11 s G ro up ( W i 1 T e 1) as sal es 

representat ive, secur-i ng contracts \vi th large coiiiiiierc i a1 c lis toniers. 

It-Iave you previously testified before this Co~nniissiori? 

Yes, I have testified in Docket No. 01009s-TP (FDN’s arbitratio11 of an 

interconnection agreement with BellSouth) and in Docket No. 960786-TL 

(BellSouth’s S 27 1 case). 

Please describe Florida Digital Network. 

FDN is a Florida-focused, fdi-service, facilities-based provider of local, 

interexchange, and advanced telecommunications services. FDN offers voice 

services, dial-up and dedicated data services, and, through an affiliate, 

Lnteniet arid other enhanced services. FDN was founded in 1998 with the 

mission of offering bundled service packages (local, long distance and 

Intemet) to small- and niediuni-sized businesses. FDN launched operations 

in Orlando, Fort Lauderdale and Jacksonville in 1999, arid ixi West Palm 

Beach, Mianii and the Tanlpa Bay area in the first quarter of 2000. FDN 

provides service to these niarkets with its own Class 5 Nortel DMS-500 

central office sts.i tches, which i t  connects to end-users through collocated 

facilities at more than ZOO BellSouth wire centers, and through the purchase 

of imbundled network elements (UNEs) from ILECs such as BellSouth. 

Based upon in formiation provided by BellSouth, FDN is the largest procurer 
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of UNE voice-grade loops from BellSouth in Florida. FDN does not at this 

time provide service using the UNE platform or resold services. 

What is the purpose of your rebuttal testimonjr in this proceeding? 

As to Issue No. 1,  m y  rebuttal testimony first addresses FDX’s COIIC~I-11s wit11 

BellSouth’s UNE rates and rate structure. FDN believes that the 

Comnission tuust set iower UNE rates and must structure those rates such 

that competition can progress in more than just limited geographic areas. 

As to Issue No. 5, I wil l  deiiionstt*ate that BellSouth, through its cost 

study filed September 24, 2001 (and revised on Oclober S, 2001), and 

through its direct testimony filed on November 8, 2001, fails to offer a 

reasonable, workable solution to address the present inability of competitive 

carriers to offer xDSL services where B e l l S ~ ~ l t h  has deployed Digital Loop 

Carriers (“DLCs”). Many of the bases for my rebuttal testimony in this area 

are closely related to, and are addressed more extensively in, the direct 

testimony I submitted to the Conunissiol1 in Docket No. 0 1 O098-TP, in which 

FDN is seeking an arbitration award that would require BellSouth to offer 

xDSL loops with unbundled packet switching. Rather t I m  repeating all of 

those arguments here, I have attached a copy of pertinent excerpts of my 

direct testimony from the arbitration as Exhibit - (MPG-l), and I will refer 

to that exhibit it i n  this testimony as niy “Arbitration Testimony.” 

The Coinmission mList carcfdly consider the tschllical and pricing 

matters at issue in this docket if i t  is to require BellSouth to offer I I ~ W  UNES 

that would enable competitive carriers to provide xDSL services where 
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BellSouth has deployed Digital Loop Carriers (DLCs). As set forth in my 

Arbitration Testimony, Bel IS o ~ i  th  ’ s DLC -do m i iiated ne trim rk arc hi tecture in 

Florida deprives ALECs of the opportunity to provide xDSL-based services 

to end- 11 s e rs and , the re fo re, t 11 e C omm i s s i o 11 s 110 ti 1 d est ab 1 i sh an end -to - end 

xDSL UNE loop, iiicluding digital subscriber line access multiplexer 

(DSLAM) filnctionality and transport, that would pennit FDN to provide 

x D S L- b as e d s e rv i c es . 

If the Coniinission grants FDN’s request in Docket No. 010098 or if 

the Commission approves a new UNE or UNEs of a similar nature in ally 

other proceeding, reasonable TELRTC-based prices for such new UNE or 

UNEs will need to be established in this docket. 

Q. Do you believe the Conmission should modify BelISouth’s loop rates 

and rate structure? 

A. Yes. BellSouth’s UNE rates in Florida are simply too high to foster 

competition, and in this regard, I wanted to call the Coiuniission’s attention 

to rate levels in relation to rate zones. 

One can look at the price of a two-Li-ire UNE loop in Zone 1 under 

interim stipulated rates and under final reconsideration rates and observe that, 

on the siirface, the rate decreased from $13.75 to S 1.2.79, However, the fact 

of the niatter is there \isas 1’10 net UNE cost decrease to ALECs like FDN. 

Forty BellSouth wire centers, niany in  densely populated areas, were 

shifted fi-om a Zone 1 to a Zone 2 classification as part of the Commission’s 

decisions in this case. Whereas 71% of FDS’s loops u-odd be in Zone 1 
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under the interim stipulation, only 37% of its loops are in Zone 1 under the 

final and reconsideration orders. The number of Zone 1 wire centers 

decreased so dramatically that FDN’s preexisting 59 Zone 1 central office 

collocations became 33 Zone 1 central offlice coIlocations, without FDN 

having mads any facilities changes. In the Orlando area. for example, 5S% 

of FDN’s Orlando area loops were Zone 1 under the interim regime; but now 

only 24% are. The Mapol ia  and Pine Hills ivire centers in Orlando were i i i  

Zone 1 under the interiiii stipulation; but now Pine Hills is in Zone 2 even 

though i t  neighbors and abuts Magnolia (still in Zone 1)  and has a similar 

total line count. 

With the Commission’s final and reconsideration decisions, rates for 

all loops in the 40 fonner Zone 1 (now Zone 2) wire centers went from 

$13.75 to S17.27, an increase of $3.52 per loop, Hence, on an overall basis, 

from interim rates to final reconsideration rates, FDN’s total UNE costs will 

increase, not decrease. I expect that the same will likely be true for other 

ALECs in Florida. 

The approved costs will drive the rate levels. In the rate design 

process, the manner and the degree of shifting costs for recovery through one 

coniponent rate rather than another (such as from recurring to nonrecurring) 

or throu$i one rate grouping rather than another (among rate bands or rate 

zones) have raniifications that must be considered just as the rate levels 

themselves must be considered -- they all impact whether the end result is 
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fair, just and reasonable and they all impact the users’ ability to acquire the 

s erv ice. 

FDN believes that the Coniniission may not have adequately 

coiisidered all of the impacts resulting froin the dramatic rate structure 

change that occurred when designating so inany interim Zone 1 wire centers 

as Zone 2 wire centers. One of the Coniinission’s rate setting goals ii i  this 

and other UNE pricing proceedings should be to facilitats competition. 

While the UNE rates in Zone 1 may be loiver than before, the nunibel- of 

Zone 1 wire centers is so extremely limited that the Conmission inay 

promote competition only in a few, sinal1 geographic pockets. Moreover, the 

Zone 2 rates are at a level such that i t  is estreniely difficult for CLECs to 

compete in  Zone 2. FDN’s own plans to expand into new Zone 2 mal-kets are 

on hold as a result. 

The Commission must lower all UNE rates and must structure rates in 

pricing zones siicli that competition is not limited to a iiiiiiute portion of the 

state. 

Moving next to Issue No. 5, why do you maintain that BellSouth’s DLCS 

preclucle ALECs from offering DSL service? 

DSL transmissioris must be multiplexed into packetized data bits before the 

data streanis can be aggregated on high-volunie transniissioii facilities bound 

for the Inteiiiet. In the classic DSL model, this muitiplcsing is done by a 

DSLAM located in  the central office. Hon*ever, where DLCs are deployed as 

a break in  the transinksion path, this DSLA-Yl function niust be performed at 
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the remote terminal. Therefore, the carrier must locate at the reniote terminal 

a DSLAM or, in  the case of Next Generation Digital Loop Carriers 

(“NGDLCs”), DSL-capable line cards that perform DSLAM functionality. In 

my Arbitration Testimony, I explained why ALECs, unlike BellSouth, cannot 

\+hly collocate DSLAMs or line cards at reniote terininds. Therefore, 

BellSouth today is the oiily carrier i n  Florida able to offer DSL service where 

its DLCs are deployed. 

Why is i t  important for the Commission to ensure that ALECs are able 

to provide XDSL service where BellSoutli has  deployed DLCs? 

DSL is the only widely available techlology that enables a consumer to 

achieve high-speed data service over their existing copper telephone lines. 

However, the development of competitive DSL services in BellSouth’s 

region in Florida is thwarted by the fact that approximately 90% of 

BellSouth’s Florida access lines now pass through DLCs. Therefore, the 

BellSouth region in Florida is effectively closed to DSL competition. As I 

explained in m y  Arbitration Testimony, FDN’s inability to offer DSL 

services also undermines its viability i n  the voice services market, as 

customers increasingly are demanding bundled service offerings. The 

competitive disadvantages already suffered by ALECs will be inagnified 

significantly if BeHSoiith obtains interLATA authority in Florida arid thereby 

beconies the only carrier that can offer one-stop shopping of local, 

interexchange and DSL services 011 a ubiquitous basis. 
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What are the components of a “hybrid coppedfiber sDSL-capable 

1 0 0 p ? ” 

There are three components in any hybrid coppedfiber loop. The first two 

components are subloops: (1) the copper subloop betLFVeeri a remote terminal 

aucl a customer (“distribution”), and (2) the fiber subloop between a remote 

tei-niinal and a central office (“feeder”). The third conipoiisnt is the DLC that 

connects the two subloops, together with any supporting equipment necessary 

to perfomi whatever switching fhct ions may be required based upon the 

riatiire of the transmission. For circuit-switched voice traffic, this third 

coinponent includes voice-grade DLC line cards that are used to pass the 

transmission from the distribution to the feeder. To be “xDSL-capable,” 

however, the DLC component must either include DSL-capable line cards or, 

if such cards are not supported by the DLC system, a DSLAM. The DSL line 

card or DSLAM performs packet switching ftinctionality at the remote 

terminal so that i t  is possible to transmit the DSL-based services between the 

distribution pairs and the feeders. 

Does the term “hybrid coppedfiber si-DSL capable loop” appropriately 

capture the definition of the new UNE that is needed to  enable ALECS to 

offer sDSL services in  BellSouth’s Florida territory? 

No. The “hybrid coppedfiber” terminology would not completely serve the 

Conimission’s purpose. In addition to BellSouth’s millions of fiber-fed DLC 

loops, approximately 1.2 niillion of BellSouth’s access lines in Florida pass 

through DLCs that use copper feeders, and could be described as “hybrid 
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coppericopper” loops. For pirrposes of DSL services, these aggregated 

copper feeders are no different from fiber feeders; the DSL traffic still must 

be multiplexed at the remote teiminal. The Commission should, therefore, 

use a terminology that includes unbundled packet switching and that is not 

dependent upon a particular type of infrastructure. 

Wqr is unbundled packet switching a necessary conipoiieixt of a11 sDSL- 

capable DLC loop? 

DSL transniissions must be converted into packetized data bits at the DLC. 

Therefore, for a DLC loop to be xDSL-capable, packet sn3ching must be 

perfomied by a DSL line card or DSLAM at the remote terminal. To provide 

xDSL service, ALECs niust be able to purchase this fLinctionality on an 

unbundled basis as part of any loop that passes through a DLC 

Would any purpose be served by the creation of a new hybrid UNE loop 

that did not include unbundled packet switching? 

No. Consideration of a “new” hybrid UNE loop without unbundled packet 

switching woiild serve no purpose, since BellSouth is already required by 

federal rules to provide unbundled access to feeder and distribution subloops, 

and the Conmission is already establishing rates and terms for these subloop 

elements in this docket. 

Hen. has BellSouth defined “hybrid copper/flbet- sDSL-capable loop” in 

its testimony and its cost study? 

BellSouth’s proposal unbundles only one of the three necessary components 

of a hybrid coppedfiber xDSL-capable loops. Its proposal includes the 

9 
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above. However, BellSouth would require ALECs to purchase their own 

dedicated network feeder and packet switching facilities, rather than offering 

unbundled packet swi tchirig and feeder transport as part of a single wholesale 

“loop.” Because BellSouth woiild require ALECs to yurcliase an entire 16- 
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port DSLAM, rather than a port 011 a comnion DSLAM, the ALEC is forced 

to purchase capacity sufficient for 16 ciistoniers, rather than one at a time. 

Similarly, BellSouth wo~iId reqiiire an ALEC to purchase the full capacity of 

a DS1 feeder, which can also support approximately 16 custotners. 

BellSouth’s offer is the opposite of unbundling, as it would force ALECs to 

purchase capacity for approximately 16 customers at a time, even if an ALEC 

wants to serve only a single customer in a given remote teiminaI serving area. 

Can BellSouth’s proposed offering be properly described as a “loop?” 

No. A loop is a transmission path between the central office and the loop 

demarcation point at the customer premises, and includes all features, 

fii 11c t i o ns, and cap ab i 1 i t  ies o f the transin i ss io 11 fac i 1 i t  ies , Bel 1 S out 11 ’ s 

proposal, by contrast, would require an ALEC to purchase entire network 

facilities that are designed to serve IiiimeroLis end-users, rather than the 

option of purchasing a single line. When FDN purchases voice grade UNE 

loops, i t  buys onry the transmission path between its custonier and the central 

office, at a rate based upon the long-run incremental cost to BellSouth of 

providing the single line. Similarly, to provide DSL services to individual 

10 
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Q 9  

A. 

Q* 

A. 

customers, FDN seeks to purchase xDSL-capable loops; BellSouth would, 

instead, make it  purchase a network. 

Can BellSouth’s proposed offering be properly described as offering 

u n b u n d I ed p a ck e t s w  i t cli i r i  g ? 

No. Unbiindled packet switching should mean that an ALEC‘ could purchase 

the switching that i t  needs, not that the ILEC would offer to sell the ALEC its 

ow11 switch. For example, when BellSouth provides unbundled switching for 

voice services, either as a stand-alone UNE or as part of the UNE Platform, it 

cannot simply offer to sell to each ALEC its own dedicated Class 5 switch; 

instead, the switchiiig i s  sold based on incremental usage of BellSouth’s 

switching fac i 1 it i e s . 

Would it  be consistent with TELRIC for BellSouth to require ALECs to 

purchase DSLAM and fiber infrastructure in bulk, rather than on a h e -  

at-a-time basis? 

No. As I understand it,  TELRIC is based upon the incremental cost of 

providing the additional service. BellSouth’s proposal would exceed 

TELRIC standards by forcing ALECs to purchase greater capacity than 

needed to provision senice to its custoniers, thereby precluding ALECs 

S 

of 

the benefit of the econoniies of scale of the BellSouth network. Through its 

unnecessary requirement that ALECs purchase their own DSLAMs arid DS 1 

feeders even to serve a single customer, BellSouth’s proposal would deny 

ALECs the ability to share in BellSouth’s econoniies of scale and would 

thereby ensure that ALECs would have a significantly higher average unit 

11 
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cost for a particular facility than would BellSouth, which has a significantly 

larger output and customer base over which to spread i t s  fixed cost. 

Economies of scale lower the iticrtmbent’s per-customer costs of providing 

senice.  ALECs mist  have access to the same technologies and economies of 

scale and scope that are available to ILECs. To compete effectively with the 

ILEC for the same custoiners, ALECs niiist be able to attain similar 

economies of scale. By denying ALECs the benefits of economies of scale 

and forcing them to purchase excess capacity, BellSouth’s proposal 

controverts basic TELRlC principles. 

Where it  has deployed DLCs, does BellSouth require ALECs purchasing 

voice-grade loops to purchase their own dedicated DLC line cards and 

DS1 feeders? 

No. Regardless of whether BellSouth’s voice grade loops pass through DLCs 

or not, i t  sells an end-to-end loop at the single standard UlUE loop rate 

calculated by the Commission. These rates represent the average long-run 

incremental cost of providing individiial voice-grade loops. 

Is BellSouth’s proposed rate structure for hybrid loops fair, just a d  

reason able? 

KO. If the Commission required BellSouth to offer “hybrid copper-fiber 

xDSL-capable loops,” but only in the nianner and at the rates proposed by 

BellSouth, FDN would remain completely unable to offer xDSL s e n k e  

where BellSouth has deployed DLCs. First, the rates proposed by BellSouth 

are clearly and completely non-viable. Second, even if the rates were 

12 
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reduced dramatically, FDN would remain impaired because BellSouth’s 

proposed hybrid service would, at best, be available only after substantial 

delays and/or special construction charges or, at worst, not at all. 

In niy Arbitration Testimony, I demonstrated that i t  is impossible for 

FDN to incur the costs of placing its own cleclicrttecl DSLAMs and DS I 

feeders in every one of BellSouth’s 12,000 RT sewing areas where it hopes 

to provide service. Further, as FDN proved in the arbitration (through late- 

filed exhibit 13), even if FDN collocated an 8-port DSLAiM, the cash flow on 

such a project would be negative before depreciation and return 011 

investment. This is why FDN has advocated unbundled access to 

BellSouth’s facilities. BellSouth has proposed adoption of the very cost 

structure that I demonstrated could not be viable, in which every ALEC 

would be required to place redundant dedicated facilities at every 

neighborhood remote temiinal. The rates proposed by BellSouth in this 

proceeding are so clearly and completely non-viable for competitors that they 

illustrate why BellSouth’s proposal is economically unrealistic, and that 

ALECs will remain impaired unless they are able to obtain unbundled access 

to a UNE platfomi that includes packet switching and the feeder and 

d i s t r i b uti on s Lib loops 

Please explain your assessment that Bellsou th’s proposed rates are 

‘‘ c I e a r l y an d c om p let el y n on -\,i  a b 1 e .  ’’ 

BellSouth’s proposed rates are far too high to enable FDN to ilse the hybrid 

loop offering to profitably provide xDSL service to Florida consumers. 

13 
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BellSouth’s proposed rates are even significantly higher per customer than 

BellSouth’s retcril rate for DSL-based high-speed Internet services -- in some 

cases, by hundreds of dollars per month per customer. FDN would obviously 

be utiable to offer xDSL services i f  i t  had to pay BellSouth more for just one 

of the many underlying components o f  this service than ths total ainount it 

coiild charge for its own retail service in the competitive market. In many 

cases, FDN would be paying to BellSouth an average of S 1 OO-300 per line or 

more and, in some cases, even in excess of $1240 for a line, while BellSouth 

is offering its own retail service for less than $50. 

Please describe BellSouth’s retail charges for its xDSL-based serikes.  

Through its TSP, BellSouth sells its DSL-based FastAccess Internet Service to 

residential customers for $49.95, or for $45 if purchased bundled with certain 

other BellSouth services. These prices include Internet access and content 

senice, enmil accounts, 1 OMB for personalized web pages, a newsgroup 

account and other typical features offered by ISPs. In addition, BellSouth’s 

rates should reasonably be expected to include its recovery of the costs of 

providing retail service, such as advertising, customer senice, and billing. 

W h a t  portion of BellSouth’s S45-50 retail charge for DSL-based services 

is attributable to its wholesale costs of proividing DSL transport and 

packet switching through DLC loops? 

Of the S45-50 retail charge, approximately $2 1 could be attributed to Lntemet 

and enhanced services, as BellSouth sells these separately for $20.95 per 

month. Another couple of dollars per month are attributable to the costs of 

14 
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providing transport from the central office to an Intemet connection point. 

Using the Commission’s resale discount rates as a proxy, approximately 16- 

22% of the remaining costs are attributable to retail costs such as advertising, 

customer service and b i h i g .  Therefore, the portion of its S45-50 retail charge 

attributable to the DLC loop and DSLAM packet snitching sho~ild be in the 

approximate range of S 16-22. Further, BellSouth’s rates for the DLC loop 

with packet switching should be measurably less than $33 per month, which 

is the rate in BellSouth’s FCC tariff for DSL transport sold to ISPs to provide 

service to BellSouth’s voice customers (“wholesale ISP rate”). lh i s  

wholesale ISP service is more expensive to provide than DLC loops alone 

because it includes connectivity from the central office to a single connection 

point in each LATA. Therefore, the Commission should view with great 

skepticism any BellSouth rate for DLC loops that exceeds $25. 

How did you determine that the rates offered in BellSouth’s proposed 

cost study exceed BellSouth’s retail and wholesale ISP rates for sDSL 

loops? 

Using the rates proposed by BellSouth, I calculated the monthly recurring 

charges that would be assessed to FDN in Zones 1 and 3 at each remote 

tenninal at which i t  ordered hybrid loops. The BellSouth proposaI includes 

three groups of charges. The first assesses monthly recurring charges for a 

16-port DSLAM, which FDN would incur upon initiating service to its first 

custoniier in each RT serving area and again every 16 customers thereafter. 

The second charge is for each dedicated DS 1 proi*ided to FDN, which I have 
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estimated to be sufficient for up to 26 DSL lines. The third type of charge, 

the per line activation recurring charge, appears to represent the charge for 

the distribution subloop, and is applied based upon the number of active 

customers trrmed up by EDN. To calculate the real \\.odd meaning of these 

proposed charges to FDN, I added together the total charges that would apply 

based upon a range of possible customer combinations, and then determined 

the average charge per customer that woiild apply. 

What did you determine from your calculations? 

Fn short, providing viable service using BellSouth’s proposed rates is 

economically impossible, even before considering FDN’s own costs of ISP 

sewices and retail support. My calculations demonstrate that BellSorrth’s 

proposed charges would, in every circumstance, exceed not only BellSouth’s 

wholesale ISP rate, but also its residential retail rate for xDSL-based services. 

Even in Zone 1, the least expensive zone, BellSouth’s charges for the 

provision of service to a single customer would be alnlost $700 per month. 

On top of this S700 charge, FDN would incur the costs of providing Internet 

services, transport from the central office to the Internet, and the costs of 

providing retail service. While the cost per customer would decrease 

somewhat as FDN obtained more customers to f i l l  up the 16 ports on the 

DSLAM that BellSoLith had dedicated to FDN, even if an ALEC happened to 

need exactly 16 lines in every remote-telminal sening area where i t  had 

customers wishing to purchase DSL, BellSouth’s per customer charges wodd 

still be 532.6s in Zone 1 up to S109.44 in Zone 3. Moreover, if the ALEC 

16 



1 

Number of DSLAM DS1 Distribution 
Customers Monthly Monthly Subloop 
in Z 0 3 E  I Charges Charges Monthly 
RT Serving C h a r g es 

Area 
1 S 524.37 $ 149.48 S 10.56 
2 S 524.37 $ 249.48 s 21.12 
4 S 524.37 $ 149.48 S 42.24 
8 S 524.37 $ 149.48 S 84.48 
12 S 524.37 S 149.48 S 127.72 
16 S 524.37 $ 149.48 S 165.96 
17  S 1045.74 $ 298.96 $ 179.52 
32 S 1048.74 S 298.96 S 337.92 

2 

Total 
Monthly 

Recurring 
C 11 a r g es 

$ 634.41 
$ 694.97 
$ 716.09 
$ 758.33 
$ 800.57 
!$ 842.81 

S 1527.22 
$ 1635.62 
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obtained a Z 7th customer, its per customer costs would increase dramatically 

again because it would need to purchase an additional DSLAM and DSl 

feeder. Therefore, no matter what number of customers FDN had, and no 

matter how efficiently FDN could provide service, it would lose money under 

BellSo~ith’s proposed rates. 

Please state the remainder of your calculations. 

I calculated the following average charges per customer using BellSouth’s 

proposed rates: 

Figure 1: Zone 1 Average Monthlv Recurring Charges Per 

S 11 b s crib e r U t i  cl e r Bell S out h ’ s Prop o s a 1 

Average 
Monthly 
Cost Per 

Subscriber 

$ 684.41 
$347.49 
$ 179.02 

$94.79 
$66.71 
$52.68 
$ 89.84 
$52.68 
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1 

Number of DSLAM 

in ZONII 3 Charges 
RT Serving 

Area 
1 $ 794.60 
2 $ 794.60 
4 S 794.60 
8 S 794.60 
12 S 794.60 
16 S 794.60 
17 S 1589.20 
32 S 1589.20 

Customers hlontlily 

2 

3 

DS1 Distribution Total Average 

Cltarges Monthly Recurring Cost Per 
NIonthly Subloop I\Ionthly hlonthly 

C 11 a rges C h n rges Sub sc r ib e r 

$419.71 s 33.55 $ 1247.86 $1247.86 
S 4 19.71 6 67.10 $ 1281.41 $ 640.71 
$419.71 S 134.20 $ 1345.51 S 337.13 
$ 419.71 $ 268.40 S 1482.71 $ 185.34 
S 419.71 S 402.60 S 2616.91 $134.74 
$ 419.71 S 536.80 $ 1751.11 $109.44 
$ 837.42 $ 570.35 S 2998.97 $176.41 
$ 839.42 S 1073.60 5 3502.22 $ 109.44 

Figure 2: Zone 3 Averao,e hlonthlv Recurring Charges Per 

Sribscriber Under BellSouth’s Proposal 

4 
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If the rates for UNEs are based upon TELRIC, why are you comparing 

BellSouth’s proposed rates with its retail rates? 

My comparison between BellSouth’s retail rates and its proposed hybrid 

loophetwork rates denionstrates several key points. First, it illustrates 

clearly that BellSouth’s proposed scheme of separate DSLAMs and feeders 

for each ALEC at each of BellSouth’s 12,000 remote terniinals w o d d  not be 

a cost effective or viable means of ensuring competition for xDSL services. 

Second, it denionstrates that CLECs woiild remain impaired if BellSouth’s 

proposed rate structure were adopted. Therefore, a detaiied TELRIC analysis 

of BellSouth’s current hybrid loop study would not appear to be wan-anted; 

instead, the Cornmission should reject the study and require BeIiSouth to file 

a new cost study that offers xDSL loops, including unbundled packet 
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switching and transport between the customer and the central office, on a per 

loop basis. 

If, hypothetically, ALECs collocated their own DSLAMs at BellSouth’s 

remote terminals and secured their own dedicated transport to the 

central office, either through BellSouth’s hybrid loop offering or 0x1 their 

own, how many xDSL customers could they realisticall). hope to  

subscribe? 

While the results woiild vary by ALEC and market, an ALEC could not 

reasonably expect (in its early ycars of operations) to obtain a “take rate” of 

more than a small, single-digit percentage of the total possible market for 

DSL sewice. Most of BellSouth’s 12,000 remote terminals serve a small 

number of customers, some as few as a hundred lines. Therefore, as 

demonstrated in my calculations above, the rates proposed by BellSouth 

would be so prohibitively expensive as to never make economic sense given 

the few customers that any given ALEC might serve from an individual 

re 1110 t e I oc at i o n . 

Would the use of shared DSL facilities by each carrier be more efficient 

than the use of separate, dedicated facilities? 

Yes, The aggregation of all ILEC and ALEC traffic through shared 

DSLAMs would be the best way to ensure efficiency not only for ALECs, 

but also for BellSouth. If each carrier used its own facilities, there would be 

a much less efficient allocation of DSL ports. For example, if BellSouth had 

seven DSL customers at an RT, and three ALECs had four, two, and two 
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customers, respectively, i t  would be much more efficient for the four carriers 

together to use 15 ports on one 16-port DSLAM than to use less than 25% of 

the total capacity of four separate DSLAMs. 

resu\thig from shared use wi l l  enable all carriers to reduce their per customer 

costs and thereby lower their retail prices. Even more significantly, pooling 

the DSL needs of all carriers could generate sufficient dernand to enable the 

use of higher-capacity facilities, such as 96-port DSLAbls or DS3 feeders, 

which are more efficient and cost-effective i f  utilized sufficiently. These 

higher-capacity facilities are more effkieiit and would yield lower per 

subscriber costs. Shared facilities would reduce costs for both ALECs and 

BellSouth, and woirld increase the deployment of broadband to Florida 

c o 11 s i i  niers and businesses . 

Could the establishment of an unbundled xDSL loop in the manner that 

you have proposed inhibit BellSouth’s ability to offer broadband services 

in Florida? 

No. While diversity of facilities in soine cases proinotes innovation and 

diverse service offerings, the space and infi-astnicture resoui-ces at most 

remote tenniiials is insufficient to support it. Aggregation of ALEC and 

BellSouth traffic onto the same DSLAMs and feeders will  lead to the most 

efficient use of these limited resources, thereby reducing costs to conwtiiers 

and making it  more likely that carriers will be able to justify having DSL 

capability in a greater number of areas. In addition, the development of 

competitive service offerings will  lead to lower prices and a higher overall 

The higher utilization rate 

20 



1 

2 

3 

4 

5 

6 

7 Q* 

8 

9 A. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

penetration rate for DSL subscription. Falling costs and prices should lead to 

an increase in subscribership that would in some remote terminal areas justify 

the installation of higher capacity facilities, such as 96-port DSLAMs and 

DS3 feeders, the benefits of which I have discussed above. Therefore, the 

availability o f  unbundled xDSL loops with packet switching will encourage, 

not stifle, broadband deployment in Florida. 

Are there any other reasons that the use of shared DSL facilities at 

remote terminals would promote DSL competition‘? 

Yes. If each carrier has separate DSL facilities at the remote tenninal, 

consumers would not be able to enjoy the benefits of line sharing (voice and 

ADSL services from separate carriers on the same line) unless all voice and 

data CLECs placed facilities at the remote terminal and established cross- 

connections to BellSouth and with each other. The installation of cross- 

connection facilities will be difficult in the inaccessible and cramped 

conditions of most remote teminals, and will fLirther drain limited remote 

terminal space and resources. The rates and temis for the provisioning of 

these cross-connect facilities could be expensive and cumbersome. In a 

separate fac i 1 i t  ies architecture, the distribution pair from the customer 

carrying both voice and data traffic woiild terminate at the data carrier’s 

DSLAM, which would only be connected to that carrier’s dedicated feeder 

facilities. Cross-connects tvould, therefore, need to be established to transmit 

the voice traffic to the voice carrier’s facilities. However, carriers not 

offering DSL would likely not have facilities collocated at the remote 
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terminal to receive voice traffic in this manner. Their additional demand for 

remote terminal space and infrastnicture will  only further exacerbate the 

resource scarcity I have described and, in many cases, it will not be possible 

to acconiniodate. Therefore, Florida consiiiners could often be denied the 

ability to select different carriers to provide voice and data services 011 the 

same telephone line. 

Would a shared facilities model make it easier for a customer to select. 

different carriers to provide voice and data services on the same 

telephone line? 

Yes. Under a shared facilities model, the coninion remote terminal DSLAM 

would be connected to the common feeder facilities bound for the central 

office. Therefore, the voice traffic could be routed over this comnion feeder 

and then transmitted to the central office, where it could be received by the 

voice carrier in the same nianner that it receives traffic from other BellSouth 

W E  loops. Carriers providing only voice services would not be required to 

locate facilities at the remote terminal, and additional cross-connect facilities 

at the remote temiinal would not be needed. 

Would a shared facilities model promote competition i n  other nays? 

Yes. As another example, in  a shared facilities architecture, it would be 

niuch easier to permit customers to switch DSL providers with niininial 

disruption and cost. First, if all carriers were using the same DSL.kh4, i t  

n ould be far less likely that the ciistomer would be required to make 

significant chariges to its niodenis and softnrare. Second, the technical work 
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to complete a carrier change request could be completed by a simple 

conversion at the central office. By contrast, under BellSouth’s proposed 

plan, the custonier’s distribution pair would be wired to a particular carrier’s 

facilities at the remote teiminal, and the convcrsion would need to be 

performed there. Cutovers performed at one of BellSouth’s approximately 

200 central offices would require only a few minutes of work However, if 

ctitovers must be performed at BellSouth’s remote terminals, it is more likely 

that the conversion could be delayed due to the difficulty in traveling to and 

obtaining access to the correct facility. It is not even clear that BellSouth 

would be willing to perform such cutovers, or whether it would simply 

require the customer to cancel their existing service and then order a new 

connection. The more difficult i t  is for consumers to take advantage of 

competitive choices, the less likely it is that the benefits of competition will 

develop. 

Mr, Kephart of BellSouth testifies that the DSLAM portion of the DLC 

loop offering is exempt from unbundling requirements under the four- 

p3rt test established in the UNE Remand Order. Do you agree? 

KO. As I demonstrated in my Arbitration Testimony, the Florida 

Conimission can and should order BellSouth to offer unbimdled xDSL loops 

with unbundled packet switching because, witliout such relief, ALECs’ 

ability to offer sDSL services in Florida would be impaired. A CLEC is 

impaired, among other reasons, when no alternative exists that would offer a 

redistic opportunity to provide a competitive service. In m y  Arbitration 
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Testimony, I demonstrated that ubiquitous collocation of DSLAMs at remote 

terminals is technically and economically infeasible for FDN, and that no 

viable alternatives from BellSouth, self-provisioning or third parties are 

available that would enable FDN to offer xDSL senlices where BellSouth has 

deployed DLCs. As evidence of this reality, no ALEC had collocated, OL’ 

even requested to collocate, at a BellSouth remote terminal in the entire State 

of Florida. My Arbitration Testimony fnrther illustrates that FDN’s inability 

to offer xDSL services also impairs its ability to offer voice 

t e 1 econini 11 11 i cat i on s se i-v i c es, as c o 11s uiiie r s increasing I y are de i n  aiid ins 

bundled teleconiiiiunications services that meet all of their service 

requirements. 

In  your Arbitration Testimony, you asserted that ubiquitous ALEC 

collocation of DSLAhls at remote terminal would be technically and 

economically infeasible. BellSouth’s proposal in this docket, if adopted, 

would offer CLECs the opportunity to purchase the use of n collocated 

DSLAM at its remote terminals. Does BellSouth’s hybrid loop proposal 

change your conclusion in your Arbitration Testimony that ALECs 

would be impaired without access to unbundled xDSL loops with packet 

s IY i tch in g ? 

No. First, as I demonstrated above, the unreasonably high rates proposed by 

BellSouth would completely preclude their use by a competitor. Second, 

even i f  the Commission lowered the rates, in rtiany or even most cases, 

BellSouth’s proposed service would often be available, if at all, only with 
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substantial complications and/or delays that an ALEC could not afford to 

incur. If BellSouth rejected an order for the proposed hybrid loop service on 

the basis that facilities were unavailable, the ALEC would remain impaired in 

its ability to offer xDSL services for the reasons set forth in m y  Arbitration 

Testimony. Therefore, BellSouth’s proposal is an illiisiori that would do 

nothing to relieve the impaimleiit faced by ALECs in the Florida DSL 

market. 

Why do you believe that the hybrid loop proposed bj. BellSouth would 

often be unavailable? 

The vast majority of BellSouth’s 12,000 remote temiinals are likely too small 

and lack sufficient power resources and connectivity to support additional 

DSL facilities for each and every ALEC wishing to provide xDSL services. 

Additional DSLAMs could require expansions of remote terminal space 

capacity, power generation, and climate control facilities, that may be 

impossible or prohibitively expensive. In addition, BellSouth’s proposal 

would require each ALEC to obtain a separate, dedicated transport facility 

back to the central office, which could prematurely exhaust the limited 

supply of feeder facilities that are available to ALECs. My Arbitration 

Testimony explains that dark fiber will often not be available to ALECs at 

remote terminals, and that it is not economically feasible for an ALEC to 

obtain rights -0 f- way and c on s t ru c t new fib er fac i 1 it i es b s tw ee n B el 1 S o 11 t h ’ s 

remote terininals and central offices, Furthermore, inany of BellSouth’s 

12,000 remote terminals are unobtrusive cabinet boxes that are located, 
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among other locations, in residential neighborhoods. The public interest 

would not be served by utiiiecessary and inefficient expansions of these 

facilities. 

Why would ALECs face additional delays in procuring sDSL-capable 

loops i f  BellSouth’s proposal is ncloptecl? 

Under BellSouth’s proposed requirement that each ALEC prtrchase its own 

DSLAM and DS 1 feeder at every remote tenninal, ALECs woiild face delays 

of months or longer in attempting to initiate service to its first customer in an 

RT serving area while new DSLAM and DS 1 facilities w r e  installed and 

connected and any infrastructure upgrades needed to support these facilities 

were completed. By contrast, if unbundled xDSL loops w x e  offered on a 

line-at-a-the basis, wherever BellSouth has DSL facilities, ALECs could 

obtain unbundled xDSL loops to provide service to a customer with the same 

speed that BellSouth could provide service to that customer. Without the 

ability to offer service at the same speed as BellSouth, it would be difficult 

for ALECs to win the DSL business of ciistoniers located in RT serving areas 

where they had not already established their own DSL facilities. 

Should BellSouth be required to offer xDSL loops with unbundled 

packet switching on a stand-alone basis and in combination with voice- 

grade UNE loops? 

Yes. As 1 demonstrated in tny hbitration Testimony, to compete, ALECs 

niust be able to utilize the full features and capabilities of the loop, including 

the ability to provide both circuit-switched Ieoice servics and ADSL data 
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service on the same distribution pair, just as BellSouth provides for its own 

cirstomers. Without this ability, ALECs will Linnecessariiy be forced to incur 

greater costs in order to provide voice and data service over separate loops 

aiid may, in soiiie cases, be precluded from providing both services i f a n  

additional loop is not available. This conibination offering is provisioned by 

employing line sharing 011 the distribution subloop, and the voice and data 

traffic are separated by the DSLAM or DSL line card at the DLC and sent to 

the central office oti separate feeder transniissions. BellSouth provisions its 

own service in this riiaiiner. The Conmission should require BcllSouh to 

offer the same capability to Florida ALECs. 

Based upon your testimony, how should the Commission define the new 

UNE needed to enable ALECs to offer xDSL services in Florida? 

The new UNE should be defined as an xDSL loop, from the customer NID to 

the central office, with titibundled packet switching. The Commission should 

require BellSouth to offer unbundled packet switching as part of any loop 

that, to be xDSL-capable, would require packet switching on the customer 

side of the central office. The Commission should not l imit  its ternihology 

to hybrid coppedfiber loops, since the UNE is also needed where Be!lSouth 

has deployed copper-fed DLCs. 

Would it be technically feasible for BellSouth to offer sDSL loops with 

unbundled packet switching in the manner that you have proposed? 

Yes. BellSouth already provides such loops to itself for its own use. blr. 

Kephart admits in his testimony that the hybrid loop offering outlined in his 
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testimony is technically feasible. The only significant difference from a 

technical perspective between his proposal and FDN’s is that, in FDN’s 

proposal, the DSL transmissions are aggregated on shared DSL multiplexing 

facilities a i d  feeder transport to the central office. This arrangement is also 

technically feasible for BellSouth to provide. 

You have testified that BellSouth’s requirement that ALECs purchase 

dedicated DSEANls and DSl feeders violates TELRIC principles and 

that the Commission should reject, rather than adjust, BellSouth’s cost 

study. Puttiiig that contention aside, did BellSouth calculate the 

individual rate elements for hybrid loops consistent with TELRIC? 

No. Even a preliminary review of BellSouth’s hybrid copper/flber loop cost 

study demonstrates that the proposed rates are not TELRIC-compliant. For 

example, the proposed rates for the DS1 component of the hybrid loop 

(element A.20.1 of the cost study) is much higher than the rate that BellSoiith 

proposes for an equivalent DS I subloop for other services. The disparity 

between these rates appears to be based upon BellSouth’s me of different 

network design models in developing its cost studies for these two elements 

\\*hich, in reality, are the same. BellSouth irlitness Caldwell’s testimony 

indicates that the standard DSl cost study evaluated all DS1 loops, while the 

hybrid loop stucly only evaluated DS 1 s bet\ireen remote terminals and central 

offices. The resulting charges would be much higher for the Hybrid 

CoppedFiber DS 1,  as set forth in  Figure 3 below: 
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Figure 3: 

A.9.2 Unbundled sub-loop DS 1 feeder 

DSl 

Zone 1 $46.27 S 149.48 

Zone 2 $62.45 $173.40 

Zone 3 $120.65 $419.7 1 

How do BellSouth’s proposed DS1 rates violate TELRIC principles? 

BellSouth’s study fails to utilize a single unified network design in the 

determination of its unbundled DS 1 subloop rates. FCC Rule 5 I .505(b)( 1) 

requires that the total element long-nin incremental cost of a UNE should be 

measured based upon the “lowest cost network configuration.” This 

Comparison of Proposed DS1 Rates 

A.20.1 Hvbrid CopperjFiber 

- 

Commission has also recognized that a single unified network design is most 

appropriate. The use of different engineering assumptions violates TELRIC 

principles because BellSouth has not used the lowest cost network 

assumption across the board. Use of a single unified network assumption that 

takes into account demand for all types of loops, including stand-alone loops, 

loop/port combinations, and xDSL-capable loops, would better reflect the 

economies of scale and scope in the ILEC network. 

Are there other examples of non-TELRtC-compliant rates in BellSouth’s 

p r o p os a 1 ? 

Yes. BellSouth’s cost study includes a charge for an iinriecessary and 

inefficient network design in the central office. Even though BellSouth 

would force each ALEC to pay the cost of its own dedicated DS 1 from each 
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retiiote temiinal, BellSouth would not pennit the ALEC to terminate the DS 1 

at its own collocation cage. Instead, BellSouth proposes that each DS 1 

tennillate into a DSL hub bay, and then BellSouth worild charge an additional 

“administrative DSI” charge for transport from this bay to the ALEC cage. 

For this short and unnecessaty component, BellSouth would impose the same 

excessive charge that i t  imposes for the DS 1 between the rsinote temitial and 

the central office. Aside from the fact that this proposed rate for a DS1 is 

excessive, as I discussed above, this extraneous element is inefficient and 

co  in t e rp rod 11 c t i ve a id  sho ul d b e e 1 i ni in at ed I 

Based upon your testimony in this docket, what do you believe Fyould be 

the appropriate rate structure for BellSouth’s provision of xDSL loops 

with u n b u n d le d p a c ke t switch i 11 g ? 

The rate structure for xDSL W E  loops should include two basic product 

types: data-only and voice-and-data. Each should be offered on a line-at-a- 

time basis, with a single loop rate for each zone. The rates should represent 

the sum of adding tinbiindled packet switching to different types of already 

existing UNE loops. The only new calculation necessary to compose the 

TELRIC-compliant rates for the two types of sDSL loops is a TELRIC-based 

charge for packet switching on a per line basis. For data-only xDSL loops, 

this surcharge would be added to the applicable rate for a line shared loop. 

For combined voice and data xDSL loops, the packet switching surcharge 

would be added to the applicable rate for a UNE loop. 
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How would BellSouth be compensated for shared use of DSLAM 

facilities? 

BellSouth could be compensated in the same way it is currently compensated 

for shared use of its other facilities. Costs could be developed per DSLAM 

or line card port, and BellSouth could seek approval to recover the costs of 

unused capacity through use of an appropriate fill factor. This pricing wi l l  

more accurately reflect BellSouth’s incremental cost of providing the W E  to 

ALECs. 

\V h at is you r recommend at io n to t h e C o m miss io 11 ‘? 

The Commission should reject BellSouth’s hybrid loop cost study and require 

BellSouth to file a new study that offers xDSL loops, with and without voice 

capability, including unbundled packet switching and transport between the 

customer and the central office, on a per loop basis. 

Does this conclude your rebuttal testimony? 

Yes.  
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I. 

Ms. Blanca Bay6, Director 
Division of Records PI. Repofling 
Florida Public Service Commission 
2540 Shumard Oak Blvd. 
T a1 I ahassee, FL 32 3 9 9-08 5 0 

Re: Docket KO. 01009s-TP - Petition by Florida Digital Netnork, Inc. for 
arbitration of certain tenns and conditions of proposed interconnection and resale 
agreement with BellSouth Telecommunications, h c .  under the 
Telecommllnications Act of 1996. 

Dear Ms. Bay6, 

Please find enclosed for filing in the caplioned docket an original and seven (7) copies of 
the Direct Testimony and Exhibits of Mr. Michael P. Gallagher to be filed in the 
captioned proceeding and an acconlpanying Certificate of Service. Also enclosed is a 
copy of the test of the testinlony on diskette. 

I f  you have any questions regarding this Notice or the Petition, p h s c  call me at 
407-S35-0460. 
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BEFORE THE FLORIDA PUBLIC SERVICE COMTtIISSION 

In Re: Petition of Florida Digital Xetwork, ) 
Inc., for Arbitration of Certain Terms and } 
Conditions of Proposed Interconnection and 1 
Resale Agreement 154 th BellSorrth Telsconv ] 
niunications, Lnc. Under the Telecom- } 

Docket N0.O 1 OOgS-TP 

niunicatior~s Act of 1996 1 

1 hersby certify that a true and complete copy of the prefiled dirsct testimony and 
eshibits of Michael P. Gallagher filed in the captioned docket was s e n ~ . d  on the 
follo~ving by ovemight delivery this 7'h day of May, 2001, 

Mr. James Meza, XI1 
C/o Ms. Nancy H. Sims, Dir., Reg. Relations 
150 South Monroe Street, Suite 400 
Tallahassee, FL 32301 -1 556 

MS. Felicia Banks 
Fiorida Public Service Comm'n 
2540 Shumard Oak Blvd. 
Tallahassee, FL 32394-0550 

c 
Florida Digital xeht'ork 
390 North Oranse Asenue 
Suite 2000 
Orlando, FL 32501 
(407) 835-0460 
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BEFORE THE FLORIDA PUBLIC SER\-‘ICE COhlh.IISSION 

In Re: Petition of Florida Digital Nehvork, } 
Inc., for Arbitration of Certain Tenns and ) 

Conditions of Proposed Lnterconnectiorl and ) 
Resale Ageenlent with BellSollth TeIeconl- ) 
munications, h c .  Under the Teleconl- ) 1 
munications Act of 1996 

Docket No.01009S-TP 

DIRECT TESTI&IOhT ASD EXHIBITS OF 
blICRAEL P. GALL.4GHER 

FILED OX BEHALF OF 

FLORIDA DIGITAL fi;ET\\’ORK. IKC. 

June 8,2001 
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Q. Please state your name and address. 

A. My name is Michael P, Gallagher. My business address is 390 North 

Orange Avenue, Suite 390, Orlando, Florida, 3 x 0 1 .  

Q. W h o  clo you work for? 

A. I ani Chief Esecittic'e Officer of Florida Di,oital Neti{.orE;, h c .  ("FDN'!). 

Q. W'hat are  your I-csponsibilities as CEO of FDN'.) 

A. As CEO of FDN, I am ultimately responsible 10 ths shareholdsrs for ,211 

aspects of FDN's opsrations and performance. On a managenzerlt level, 

FDN's President i% Chief Operating Officzr, Chief Financial Officer and 

General Counsel report directly to me; F'Ds's Engineering & Operations, 

Ciistonisr Service, and Sales Vice Presidents report to the President E: COO, 

ivho is also in charge of FDN's Marketing and IS functions. I am involtred in 

the day-to-day business dealings of the company and the decision-making OII 

everything from marketing and sales strategies, product development, 

network architecture and deployment, financing, human resources, ciist"- 

carc, regulatory Chaiiges, etc. 

Q. Please describe your  education and y o u r  1vor-k esperiencc in  the 

te lecommunicat ions sector. 

A. I receked a B.S. Dsgree in Mathematics with a minor in  Physics from 

Rollins College. 

Prior to co-founding FDN in 193S, 1 served a j Regional \'ice 

President for Brooks Fiber Conmimications n*here 1. had overall 

responsibility for operations, engineering, finance and sales in the State of 

1 
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Texas. Brooks Fiber Communications merged into 'CVorldCom on January 

3 1, 1998. Prior to holding the VP position at Brooks, 1 was president of 

Metro Access Networks (MAN), a second-generation CLEC in Texas 

founded in  1993. At MAN, I developed all businsss strarzgies, dzsigned 

network architscture, secured contracts ivith tile compan)"s original customer 

base, and had overall responsibility for operations and perfomiance. MAN 

nicrged into Brooks Fibsr in  M a r c h  1997. Prior to M \ N ,  I u*orked for 

In teiniedi a Communications and \Vi 1 li  ani s Telsco n ~ n ~ u  ni cat io ns Group 

(WilTel) as sales representative securing contracts i v i t h  large coniriiercial 

c 11s t oniers. 

Q. Have you previously testified in a regulator)* proceeding before a 

state utilit)' commission, the FCC or a hearing officer? 

A. No. 

Q. W h a t  is the  purpose of your  testimony in  th i s  proceeding? 

A. I will address the interconnection agreement issuzj FDX could not 

resolve with BellSouth and which FDX raised in its Arbitration Pztition. 

Q. Please briefly describe FDS's operations. 

A. FDK is a facilities-based Florida CLEC. FD;'S i j also an JXC, a data 

services provider (both dial-up and dedicated), and, through an affiliate, Fl3i.I 

offers ISP and other Lntemst sm*ices. FDS was fmxled in  199s with the 

mission of offering packaged services (local, 10112 distance and Internet) to 

2 
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small- and medium-sized businesses. FDN launched operations in Orlando in 

Apnl 1999 and espanded to Fort Lauderdale in May 1999 and to Jacksonville 

in  Junc 1999. A second round of expansion in JVest Palm Bzach, Miami and 

the Tampa Bajr a m  was completed in the first quarter of 2000. 

F D S  owns and operates Class 5 hTorte\ DhIS-500 central o f f ix  

switches i n  Orlmdo, Tan~pa,  Jacksonville, and Ft. Laudsrdale. FDN’s 

switches ars connectzd bq’ fiber optic cable oitzned and operated by FDN to 

nearby incumbent local eschange carrier (or “ILEC”) tmdznl su.itchss. FDN 

Ieasss collocation cages or has J ’ i r tud  collocation s p x z  i n  over IOU lLEC 

wire centers. Remote switching equipment is insta1led at these collocation 

sites and from these sitsls FDN accesses rLEC mT l o q x  ~onncct ivi ty  from 

the collocation sites to the central LLEC tandem sn*itch is via T-1 circuits 

leased from the L E C .  - FDX relies upon its rights under thc federal 

Teleconimunications Act of 1996 (the “Act”) to obtain “last mile” access to 

Florida consumers through the purchase of unbundled nebvork dements 

(UNEs) from XLECs such as BdlSouth. 

‘. 

FDX uses BellSouth’s TAG gateiwy for electronic orderin:. Using 

systems and sofrware FDX developed on its on’n, FDS transmits I*irtiially afl 

of its local s c r lke  rsqnests (”LSRs”) to Bell electroniczlly with minimal 

~ n x i i i a l  intenvention. The vast majority of FOX‘S LSRs to BellSouth are for 

2 wire voice grade WE loops. Based on information from BellSotlth, 

bsliei es that F D S  is by far thc largest procurer. of LP-!! ipoice-gzdz loops in 

Florida and that FDS has installed more ui.\’E loops tb.an all other CLECs in 

3 
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Florida combined. Throu$ relief sought in this proceeding, FDN intends to 

expand its use of BellSouth UNEs for the provision of competitive \oca\ 

\voice and data sznrices to both business and residential users in the State of  

Florida. 

ISSUE 1. 

1. IKTRODUCTIOX 

Q. \Ifhat is the purpose of FDS’s high-speed data propo~al ’?  

A. FDN seeks the ability to offer its customers a combination of circuit- 

svdched voice sewices, such as local dial tone, and packet-switched high- 

speed data services, such as Digital Subscriber Line (DSL) services. FD’I;I is 

able to provide DSL to sonle end-users in  Florida by collocating its own DSL 

niultiplesers (DSLAMs) in BellSouth’s central offices. HoiyeLrer, FDN is 

precluded from providing hish-speed data service where BellSouth has 

dsployed Digital Loop Carrier (DLC) facilities. Except in the territoq sewed 

by SBC Conlmilnications, h c . ,  CLECs are generally precluded fronl offering 

DSL service where DLCs are deployed. The seventy of this limitation on 

competition is felt notvhere more than Florida, as mure t h l  60% of all 

BellSouth x c e s s  lines in Florida pass through DLCs according to BellSouth- 

In F D Y s  esperiencc i n  its initial Florida markets, FDY bdieves the 

percentage of DLCs approaches 70%. BellSouth does not offer W’ resale O r  

UNE products that would enable CLECs to provide higll-specd data sen*ice 

to consumers who arc senred by DLC loops \!her2 the CLEC is the  ice 

provider. Th? purpose of my testimony is to offer the factual basis required 

4 
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for the Florida Conmission to order BellSouth to offer UNE and resale 

products, in accordance with applicable law, that wil l  be essential for FDX 

offer high-speed data services on an ubiquitous basis in Florida over the same 

customer loops that i t  uses to provide its voice sen-icss. This issue is of 

paraniount importance for FDN to be able to laL1n:h a facilitizs-based 

competitive local voice option for residential sttbscrib2rs. Florida is ahnost 

completely without facilities based local i*oice compstition for residzntial 

subscribers at this time. 

Q, What is DSL? 

A. DSL is a technology initially developed to enable high-speed data 

transmission over traditional copper loop facilities, DSl, modems placed on 

each end of a copper loop traiisniit information at rates far escseding those 

typically achieved by traditional “dial-up” modzms, allowing consumers to 

utilize the growing number of bandwidth intensiJpe applications and to 

maximize efficiencies and productivity, TO protide a L*iabk DsL 

transmission service, the loop between the customer 2nd the DSLhil must 

typically be shorter than 18,000 feet, free of bridssd tap, load coils and 

rcpeaters, and free from interference caused by nearby fiber-based 

t el eco mmu n i c a t io n s . 

its voice service on a ubiquitous basis in Florida? 

5 
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the consumers served by these offices. However, FDN is unable to provide 

DSL service to approximately 70% of these end-users because of the 

presence of BellSouth DLCs. 

Q. W h a t  are DLCs? 

transmission facility bound for the central office. Deployment of DLCs and 

niainteiiance and switching costs. In the past, and still today tluouyhaut   no st 

of the countv, the vast majority of last mile 1 0 0 ~ s  consist of “home run” 

copper facilities between the customer and the central office. However, in 

the past quarter-century, as Florida’s population gre\s esplosivelj,, BellSouth 

deployed a tremendous number of DLCs at remote tcnninals (RTs) in its 

distribution network. Attached hereto as Exhibit _I (MPG-1) is a diagram 

comparing traditional copper nehwrk architecture with DLC deployment. 

Q. 

s e t-v ice? 

Wh>* do  BellSouth’s DLCs preclude FDS from offering T)sL 

A. DSL cannot be transmitted through a DLC unless i t  i s  first 

niultiplexecl for digital transmission to the central office. Therefore, the 

carrier must locate at the remote terminal a D S L u I ,  or, in the case of Xext 

Gcneration Digital Loop Carriers (*:NGDLCs”), DSL-capable line cards thnt 

6 
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remote terminals. Therefore, BellSouth today is the only carrier in Florida 

able to offer DSL senpice where its DLCs are deployed. 

Q .  

i n  t h e  territory served by SBC? 

A. SBC offcrs a wholesale n y - p r i c e d  broadband loop product that 

includes transmission from the customer to the rcnlo;e terminal, DSLA-b’L 

functionality at the RT, and transmission to the central office, whsrc CLECs 

pick up thc traff‘ic from SBC‘s packet susitch. Veiizon is developing a 

similar product. As I wil l  explain in morc detail b s b v ,  FDN seeks a s indar  

UNE from BellSouth, tailored to the technical specifizations of BellSouth’s 

Florida nettvork. 

Q. 

DSL only  on non-DLC loops? 

A. It would be i’ery difficult as demand for DSL increases. h most 

Florida central offices, more so than in most of the rz j t  of the nation, FDN 

will not be able to succeed in  the l-oice or data nwket  if it is limited to 

providing DSL senice  only to end-users who can be sen-ed from the central 

office. As I stated preiriouslq., more than 60% of Bd1South’s Florida access 

lines pass through DLCs and cannot be s e n d  from the central office. Ofthe 

remaining 30-40Y0 of the end-user base, nlany canqoi receive central office 

W h y  can CLECs provide high-speed data  s e n i c e  over DLC loops 

Can FDY sustain long-term viab i l io  i f  it is limited t o  providing 

I based DSL due to 

coils or rzpeaters, 

market closed to 

escesske loop lengths, the presence of bridgsd taps, load 

or other factors. With such a high percentzge of the DSL 

central-o ffice-only strategies, CLECS wil l  not be able to 

7 
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compete. Furthermore, if  BellSouth is the only cafirier that can provide DSL 

to a substantial percentage of consumers, i t  can leverage its market power to 

suppress competition for voice semices, as 1 h3i.e indicated abo1.e. 

Therefore, an exclusive central office strategqf not only fail i n  the DSL 

market, but i t  could also fail in the yoice senices  markt‘i as well. My point is 

well illustrated by the failure of niany exclusive central-office based CLEC 

strategies, even where the rate of DLCs is milch lolver than Florida. Of the 

three major national DSL CLECs, NorthPoi1lt h2s already dissolvsd i n  

bankrlrptcy and Covad and Rhythn~s are in SerioLls financial peril a d  could 

be bankrupt durins the course of this year. 

0. 

data services? 

A. A large and groning number of residential and business customsrs are 

seeking carriers that can satisfy all of their teleconvnunications needs, 

including voice and high-speed data senmices. These customers wmt to be 

able to obtain these services through a single point of contact and on a single 

bill. If FDN is unable to offer high-speed data sen-icss, i t  v d l  not only lose 

opportunities in  the data market, but it ! \ r i l l  also be unable to remain 

competitive in  the voice local exchange and intereschanse markets 

Florida. 

Q. 

urgent?  

JVhj’ it is important for FDX to b e  able t o  offer  both w i c e  and 

Is FDS’s objective to proyide high-speed data s e r i k e  i n  Florida 

8 
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A. Absolutely. It is well established that early entry and early name 

recogpition are crucial to success in markets for llew technologies and new 

services. BellSouth understands this as well, as i t  is asgessively deploying 

DSL in Florida today even as i t  denies competitors thc m a l e  and U“ DSL 

products that CLECs need to compete. lVith each day that passes, FDN f d k  

further behind BellSouth in  the high-speed data nlarket, 2nd the probability of 

losing its existing and prospective voics custonlers g r o w .  In Florida alone, 

BellSouth by the end of April 2001 had 133,015 high-spzed data subscribers 

in  the State of Florida, 43,291 of which ]\’ere added 111 the first qiwtci 3,001, 

Florida customers reprcsent nearly one-half of Bel[South’s DSL lines region- 

wide, and zpprosirnately one-half of its first qriartsr growth. 

FDN’s efforts to obtain the m a l e  and LJ”E products for a bundled DSL 

voice offering are extremely urgent and are of utmost importance to FDN’s 

Therefore, 

short-term and long-term viability in the state. 

Q. DOCS FDS’s inability t o  offer Iroice and high-speed data on  the 

same te lephone  line impair its ability t o  offer local exchange \*oice 

scrj,ices i n  Florida? 

A. Yes. First, as I mentioned, FDX’s inabilitj- to offer high-speed data to 

I I I O S ~  customers impairs its ability to sell voice seniccs to customers looking 

for ii bundled senrice offering from a single carrier, Second, FDS is impaired 

in i;s ability to sell local exchange voice services b>. BeliSouth’s rinnecessar)’ 

Florida to injure coinpetitors in  the voice ma:ket. To illustrate, if zi 

9 
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prospective FDN customer today is obtaining both voice and data services 

from BellSouth, they are not able to lnigtate their local exchange \-loice 

service to FDN’s faci!itiss-based voice sewice without having BellSouth 

disconnect thzir data senpice, even though BeIlSouth eajily has the capability 

to continue to provide data service on the line, Bec;iuje FDN is unable in 

most cases to offer DSL senlice to the custonier on th? same telephone line, 

the customsr is likely to lose intersst in  obtaining I-oiie telephone services 

f i o n ~  FDN, even when FDN is able to offer superior pricing and service. 

BellSouth’s ability to manipulate its market poLser to injure competitors will  

only increase as competitive DSL providers continue to disappear. 

Q. 

cons u mers? 

A. Jn markets where only one or only a few providers are available, these 

providers have fewer incentives to provide quality service or competitive 

rates to their customers. As BellSouth has solidified its growins control Over 

the DSL market in  Fiorida, i t  recently raised its retail DSL prices in the state 

and discontinued some of its competitive promotions. If competitors are 

denied nieaningfd access to BsllSouth’s last mile connections to end-users, 

price increases could be expected to continue. 

Q. I n  this arbitration, is FDX requesting the  same relief 5OtIght b’ 

iClC1 WorldConi i n  Docket So. 000649-Tp that  BellSouth be required t o  

provide sDSL s e n i c e  t o  FDX customers? 

HOJV does the lack of competitive DSL pr0i.ider-s affect Florida 

10 
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A. NO. FDN is not in this arbitration seeking to require BellSouth to 

provide retail xDSL or ISP services to consumers who are also FDN 

customers. Instead, FDN proposes to purchase isholesale access to 

BellSouth’s unbundled network elements purstimt to Section 25 1 of th? Act. 

BellSouth \vould not be required to ha1-e end-user relationships, s ~ ~ c h  as 

billing or customer service, with FDN’s customers. KO; iL.oiild Bel lSo~th  be 

required to connect the custoniers from the central o f f ix  to an ISP’s point of 

presence, or to provide Internet service itself; instead, as with othsr UXES, 

FDN would access the loop via its collocated facilities in BellSouth’s central 

offices. Thereforc, the decision in the MCI WorldCom arbitration in Docket 

No. 000639-TP regarding BdlSouth’s obligation to proteide xDSL senice is 

not relevant in this arbitration. 

XI. BELLSOUTH SHOULD BE R]EQUIRED TO OFFER 

UNBUKDLER BROADBAXD LOOPS AS A 7 - l ~ ~  

Q. TO enab le  FDN t o  provide bundfed  I*oice and high-speed data 

service products Ji.here DLCs are deployed, does FDN require access to 

faciIi tks t h a t  are different from the  Ui\;Es offered in other BellSouth 

Florida i t )  terconnect ion agreements? 

A. Yes. At the time that the current national list of UXES was 

established in the FCC’s UN‘E R e m a d  Ordel. in  1999, the FCC formalized a5 

UNEs only the network elements needed for local eschangc and DSL service 

in an E E C  nshvork in which the predominant last mile connections are home 
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run coppcr loops. BellSouth’s existing network in Florida is very different 

from the FCC’s conceived model, with more far more fiber and DLCs. h e  

to the diffmnces bctwesn BellSouth’s DLC-dominated Florida netxvork and 

other ILECs’ coppsr-based distribution systems, it is nzcessary to establish 

additional mTEs and/or apply the FCC’s standard tg unbundls packet 

sLvitching in  order to ensurc that CLECs 

service in Florida using UXEs. 

Q, Can t he  Florida Commission cstab 

can yroividz ubiquitous sDSL 

ish new USES? 

A. Yes. Section 1,51(d)(3) of the Act explicitly authorizes state 

commissions to establish additional unbundling obligations. When the FCC 

established the basic list of UNEs that must be unbundled by all ILECs, the 

FCC emphasized that “section 25 1 (d)(3) grants stzis conmlissions the 

authority to impose additional obligations upon incunlbent LECs beyond 

those imposed by the national list.”‘ Ths Line SIIcrrijrg Order, which sought 

to promote unbundled CLEC access to DSL, furiher encouragsd stat2 

c o 111 171 i s s i o n s ’ to i nip os e add i ti on a\ ,  p ro - co mp e t i t  i v e 1’2 qu i r erne n t s c o ns is t e n t 

ti-ith the national franwvork established in this order.”’ 

Q. 

d a t a  s e n i c e s  in DellSouth’s t c r r i t o q  in  Florida? 

A. Where BellSouth has dsployed Digital Loop Carrier facilities, 

rsquirzs access to unbundled DSL-capable transnlission facilities bctLveen the 

W h a t  new U S E S  are necessary to  enable FDS t o  offer high-speed 

12 
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customer's Network Interface Device and the BellSouth distribution frame in 

its central offices, including all attached elt;ctronics that psrfonn DSL 

muItip1esing and splitting fUnctionalities. 1 ivill describe these facilities as 

"broadband loops." FDN seeks thz abiliv to obtain both t\*holt? loops for a 

combined voice and data sersice and the high-fquenc>* portion thtrr'of for 

data-only service. 

Q .  

classified as rl UNE under  the  UKE Remand Order? 

A. Undcr niy description, broadband loops includs the packet sn*i th ing  

and splitter functionalities that are perfomed by BtliSouth's equipnierit 

located at a remote tcmiinal. The traditional mT loop does not include the 

DS LAhl. 

Q. Why JvouId t h e  network elements necessary t o  provide high-speed 

data service oser  DLC loops be different f rom t h e  definition of a non- 

DLC loop? 

A. AS 1 stated above, FDX is not able to offer sDSL senice over DLC 

loops using only the existing UNEs. Li the UlVE Remarid O d e i . ,  the FCC 

determined that CLECs could place their C J L ~ ~  DSLAMs i n  ILEC central 

offices on the same tenns and conditions th3t ths ILEC located its On'n 

DSL,kM, and that they were therefore not impaired by a lack of unbundled 

access to lLEC DSL.4hls i n  the central office. A j  I v d l  e:iplain in  more 

detail beloit., C L E O  arc not able to self-provijion or ot'neni'ise obtain 

DSLAM functionality et ILEC remote terminal j on an equivalent bejis. 

HOW does this facilit). differ f rom the  DSL-cnpable loop that  is 

13 
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Even in rare cases where such provisioning may be technically feasible, the 

option is financially impossible for FDN and other CLECs. Therefore, as I 

will explain below, CLECs would be impaired i f  E L 4 . 3 1  functionality is not 

included as part of the broadband loop W E .  

Q ,  Is there a regulatory precedent for recluil*ing incumbeIlts t o  

provide a platform of UNEs that comprise DSL transmission o w -  loops 

with f iber feeder at prices based OH for\vard-IooE;ing, economic cost? 

A. Yes. In a proceeding relating to the SBC-14t-neritsch merger, the FCC 

required SBC to offer to CLECs a ‘*Broadband Offering,” which the k’cc 

dzscribed as a “combination of nztlvork elements proLtided as a w h o l ~ s a l ~  

arrangement. The Broadbarld Offcring mllst be offered, alone and in 

combination with a voice offering, at rates, t m n s ,  and conditialls that are 

7 7 3  

just, rzasonable, and nondiscriminatory and priced in accordance with the 

TELRIC methodology applicable to lrnbundled netivork  element^.^ SBC’S 

Broadband Service, \vhich is available in SBC’s thirteen-state region today, is 

functionally equkalent to the broadband loop reqlissted bj? FDX in this 

arbitration. Thsrefore, FDS is seeking from BellSouth what SBC already 

offers to CLECs in its thirteen-state region. 

Q. H m e  auy regulators classified broadband loops as a USE? 

3 Amsriiech COT., Transferor and SBC Communications, Inc., Transferee, For Consent to Transfer 
Connol of Corporations Holding Commission Licensss and Lines Pursuznt to Sections 2 14 and 
j 10(dj o f t h z  Communications Act and Parts 5 ,  22,21, 2 5 ,  63, 90,  9 j, and 101 of ths Commission’s 
Rules, CC Dockst KO. 9s-141, ASD File KO. 99-49, Second hlemorandum Opinion and Order, FCC 
00-336 (rel. Septcmbst S, 2000) (-.Project Prorrfo Ordz?’), at 5 20. 

4 Projccf Pronto Order at 1 6 (footnot? omitted). 

14 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

A. Yes. The FCC described the offering as a combination of nehvork 

elements and required that it be priced according to the TELRIC cost 

methodology used to price UNES.~  The Illinois Commerce Conmission 

recently c r s a t d  the broadband loop with packet sn-itching firnctiondity as a 

new UXT. Nmi~roLis other state commissions are no\i* considerins thz issue. 

Although the issue is also pending i n  an FCC proccding, the FCC has 

indicated that i t  expects that issues related to access to DLC loops will be 

addrsssed i n  state arbitration proceedings. 

Q. 

combination of network elenien ts t o  proJ.ide jyholesale DSL capabilit;)’? 

A. Verizon has developed a draft proposal for a product that is 

fhctionally equivalent of SBC‘s Broadband Offering and the broadband 

UN‘E loop proposed by F I N  in this case, called its Pzcket Access at Remote 

Terminal Service (PARTS). 

Q. 

territory t h a n  iri SBC a n d  ’t‘erizon’s regions? 

G 

Hase  any XLECs other than  SBC made plans t o  offer ;1 similar 

Yes. 

Is CLEC access to DLC-sewed customers less urgent in  BellSouth 

5 The FCC did nut fornirtlly classify the offering as a W E  becaiise i t  has reserved that issue to a 
pendin: generic case that w i l l  be applicable to all ILECs. See Deplojmect of Wireline S e n k e s  
Offering Advanced Telecommunications Capability, CC Docket 98-147, CC Docket 96-9S, Order 
Recomideratior: and Secortd Firrllrer- A’olice offroposeti  Rlt/en:aking iti CC Docket KR. 98-147 and 
Fiffh Frirthcr h’otice of Proposed Rir/erIrding itt CCDockcr 96-95, FCC 00-297, at %$ 8 1-s3, 103-12, 
119-2s (rel. At!;. 10, 2000). 
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1 

2 

A. 

BellSouth's inassit*e deploymait of DLCs in the state. 

Absolutely not. h fact, this issue is more urgent in Florida because of 

SBC offered its 

3 

4 

broadband sen ice  in  conjunction with its rollout of DSL-capable DLC loops, 

and \'enzon has stated that i t  has not yet provided DSL o;'er DLC  loop^. By 

5 

6 

contrast, BellSouth has already provisioned a tremendolls number of DSL 

lines over DLC loops in Florida. In the absence of a broadband loop m E ,  a 

7 

3 

higher psrcentage of Florida end-users arc depril-ed of competitive choice o f  

DSL and mice providers than would be o ~ c ~ m - i ~ i g  in SBC and Verizon 

. 9  territory. 

10 Q. W h a t  s tandard must t h e  Florida Commission employ i n  deciding 

11 

12 

13 

14 

15 

whether to  create any ne,,. EXES? 

A.  FCC Rule 51.317 prescribes the legal standard to be used by state 

commissions when creating new USES,' 'CVhen prospsctive UKEs implicate 

specified proprietary rights of thz ILECs, a state mllst find that access to that 

elenlent is "necessary." Whcn no proprietary rights are implicated, the state 

16 

17 

I S  

19 

20 

21 

22 

need only find that CLECs Fvould be "impaired" ivithout accc'ss to the 

eh- ien t .  Under FCC rules, a network element is considered to be proprietary 

only if  the ILEC demonstrates that i t  has intrested resources to d w l o p  

proprietary infomiation or fiinc tionalities that ai2 protected by patent, 

copyright or trade secret  la^.^ The discrete elements such 2s line sharing, 

packet s\vitching, and fiber functionality that comprise the unbundled access 

that are sought here ha1.e bszn prei*iously deemed non-proprietav by the 

7 47 C.F.R. g 5 I .3 17. 

8 Se2 47 C,F.R. 3 5 1.3 17(a). 
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implicate BellSouth’s proprietary rights. 

Therefore, in  this arbitration, none of FDN’s proposals would 

For these reasons, the Florida 

UNEs should be created. 

new USES? 

A. When evaluating whether to \inbundle a nzht’ork eIement m d c r  the 

the network element impairs a c a n i d s  ability to provide the services i t  seeks 

to  offer. “A requesting carrier’s abilit}. to provide service is ‘impairsd’ if, 

taking into consideration the availability of a1tematii-e elements outside the 

ILEC’S n e t w r k ,  inchtding self-provisioning by a requesting cainer or 

acquiring an altemative fiom a third-party siipplier, lack of access to that 

element materially diminishes a requesting carrier’s ability to providz the 

services i t  seeks to offer.”” The FCC nl1e.s establish that the “totality of 

circun~stances” n1ust be considzred to determine \irhether ;In a1tsmatiJ.e to the 

ILEC’s network is available in  such a nlamcr that a requesting carrier can 

i-ecdisticnlly bz expected to actiially provide seneices using the alternative. 

When detel-mining whether to require addition?+\ unbtlndlin:, FCC Rule 

5 1.3 17(b) requires that the Commission consider the cost, timeliness, qi’ality, 

ubiquity, and impact on network operations that may bc associaicd with any 

I 1  

9 See U,VE R e n i n d  Order at 5 180 & 305;  Lix? Sharing Order at 5 25. 

1.0 47 C.F.R. 9 5 ! . 3  17(b). 

1 1 WIYE Remand Ordzr at 1 62. 
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1 

2 

3 

4 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

1 s  

19 

20 

22 

altematives to unbundling. In addition, other factors such as promotion of 

the rapid introduction of competition; facilities-based competition, 

investment, and innovation; or certainty to requesting carriers regarding the 

mailability of the e h n e n t  may also be considered by thz Cornmi jsion.” 

Q. If  broadband loops were not ;Ii.ailnble as ~1 USE, are the re  any 

viable alternatiws avnilnblt. t o  FDS t o  proyide llig]l-speed (lata service 

where BellSouth has deployed DLCs? 

A. 

today to custo~ners senled by DLC loops in Florida. 

Q. What  options do you believe tha t  BellSouth may assert as 

justifications for withholding U S E  designation of broadband loops? 

A. 1 am aivarz that lLECs have alleged that at least threz altematives arc  

available to CLECs -- CLEC collocation of DSLk\.lj at the remote terminal, 

the use of ail-copper loops, and construction of their own distribution 

network. None of these options offer L-iable options for F D S  or other 

CLECs. I f  left only with these options, FDN ivolild be not onlj’ impaired but 

prevented from being able to offer DSL service to a growing majority of 

Fior-ida consumers, and, as ~2 result, would be impaired in  its ability to offer 

t-oics local exchange services as well. 

Q. 

by DLCs by collocating DSLAhXs at BellSouth’s r emote  t c rn i inds?  

A. KO. The cost of proi*iditig ubiquitous sen.ice tluoughout thc state of  

Florida by collocating DSLA3ls at remote terminals would be staggerin&’ 

No. If viable altematives ivere aiwailable, FDS would be selling DSL 

Could FDN proi-ide ub iqu i tous  DSL sert-ice t o  end-users  served 

. 
12 Sez 47 C.F.R. $ 5 1.3 1 i ( c ) .  
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1 

2 

3 Q. Could FDX construct its o n n  fiber-optic transmission between 

4 RcllSouth’s remote terminals and  central offices for the purpose of 

5 providing DSL service through remotelF-colloc;lted DSLAMS? 

6 A. NO. Such an endeavor would be prohibitivsljr costly and time- 

7 consuming. The FCC noted that “rhe costs associated ivith self-provisioning 

8 01- piirchasiiig a h - ” - m  elements from third-party slippliers are reletrant to 

. 9  [a] determination of whether the element is a practical and economical 

10 alternative to the incumbcnt LEC’s unbundled network element.”” The cost 

11 of constructing new fiber facilities would be incrsdibly expensive, and 

12 completely unaffordable, to FDN or to a third-party supplier. Such 

13 construction would require FDN to incur tremendou j costs to secure rights- 

14 of-waj., dig up the path of the fiber, and install equipment. These costs 

15 would not justify the coniparativeiy limited revenues that could be realized 

16 from high-speed data services to the limited number o f  end-users served by a 

17 single remote terminal. 

18 

19 for its DSL connectivity? 

20 

21 

22 

23 

transport between the remote terminal and FDN’s facilities, such as those it 

has collocated at BellSouth’s central office. 

Q. HOW would these costs conlpare to  t h e  costs borne bj’ BdlSouth 

A. BellSouth has already years ago secured ri$ts-of-way and incufled 

niost of the costs of placing fibcr. Unlike FDS, BsllSouth \t.ould not be 

required to place new fiber in order to carry neli* traffic. When BdlSollth 

informs CLECs that no dark fiber is available, that does not mean that no 

13 UPv% Retmmirl Order at 72. 
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2 3  

fiber is available for BeZlSoirWs use. EECs typically reserve a substantial 

amount of fiber capacity between their remote teminals and central offices. 

Therefore, BellSouth would not have needed to place new fiber facilities to 

add DSLAMs and DSL to its reniots terminals. Firrthsrmore, even i f  its 

bandwidth were exhausted bshseen an RT and centra] office, BellSouth can 

upgade  its bandwidth by changing the electronics on thz ends of its l i t  fiber 

to secure additional bandwidth for its DSL. This option, ii-hich BellSouth 

will  not provide to CLECs, is tremendously cheaper than installation of new 

fiber. 

Q* 

DSLAbIs at BellSouth’s DLCs? 

A. No. In many cases, collocation may not be physically possible, and in 

all or nearly all cases, it would be prohibitik-ely expensive and time 

consuming for FDN. 

Q, 

terniinals be physically impossible in some circumstances? 

A. The vast majority of BellSouth’s 12,000-pli1s remots terniinals in 

Florida are cabinets, which are much smaller than other typical RT structures, 

such as huts or controlled environnientaI vaults. ).Ianq’ DLCs therzfore are 

housed in strwtures that are too small to support additional collocation o f  

DSLAMs and necessary supporting infrastmcturz by sei-era1 CLECs, or 

perhaps e;.en by a single CLEC. DSLAhfs rsquire power and climate con t rd  

infrastructure that likely is often not asailab\e at a rsniote terminal. Addition 

Even if dark. fiber was available, j ~ o u l d  FDX be able t o  collocate 

W I ~  wuAd CLEC DSLAnI collocation at BellSouth remote 

21 
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of this additional infrastructure would require even more space, which may 

not be available. 

Q. l l 'hy would collocation of a I)$LAbI at BeIiSouth remote 

terminals be prohibiti,.ely espenske  and t ime-consuming for FDN? 

A. DSL.01 power and tempsratiire control rqriirzments e.scecd the 

standards of many remote terminals. CLECs 1;ould incur tremendous 

expense and delays in  arranging for sufficient poxer c a p c i t y  and 

infrastructure. In addition, as I noted above, if space within the RT were 

unavailablz, FDX would be requirzd to build an external structurz to house its 

facilities, which ~ o u l d  require substantial time and expsnse, including, but 

not limited to, securing acquisition of new land andlor establishment of new 

rights-of-way and all other approvals from local authorities necessary to 

constnict FDX's own remote terminals. Remote terminals are often located in 

residential neighborhoods and are subject to  increasing scrutiny. 

Neig$borhoods now quiet about the presence of a single remote temiinaf may 

well object to plans by numerous CLECs eacll to place their o x n  remote 

terminals. FDX, which does not have long-standing relatior~ships with local 

aiithori ties, could experience significant delays or espsnses in securing such 

permission, i f  not outright rejection. On top of  thsss expenses, BellSouth 

might seek to charge FDN for cross-connection facilities to its r w " e  

terminal. Taken together, ubiquitous coliocation of DSLAMs at BellSouth 

reniotz terminals would cost FDS millions of dollars and would require years 

of difficult, i f  not impossible, efforts. 
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Q. 

at a remote terminal for the purpose of offering DSL? 

A. No. DSLBLMs are very often too expensive to justify at a rcmote 

terminal due to the smaller number of customers that x z  served by an RT. 

Also, the FCC has determined that, i n  applying t1x cost factor of the 

impairment test, the state commission should consider tils economics of scale 

enjoyed by incunibents as a result of their Libiq1iitou.s nsnrorks.” Unlike at a 

central office, the level of concentration present at a rzniote terminal is oftm 

as low as a hundred or a few hundred lines in total. .At least in  thsir- early 

years of operations, CLECs cannot realisticdly hope to obtain a “take rate” of 

more than a small, single digit percentage of the total possible market for 

DSL service. BellSouth is able to gamer a higher take rate, at least initially, 

because of its greater name recognition and establishsd relationships with 

existing customers. Therefore, the cost of establishing a DSLAbl collocation 

arrangement and fiber connectivity at each remote terminal niay be so 

prohibitive as to never make economic Sense gil-en the fetv customers that 

any given CLEC might serve from an individual remote location. h d e e d ,  if 

collocation of a stand-alone DSLAM at the remote tmninal were the only 

amilable “option”, DSL compztition in markets sen-d by DLCs mizht never 

Could FDN cost-j ustify these high x)sL&.lI[ collocatiou expenses 

develop. 

Q. Would CLECs 

terminals 011 the  same 

own DSL operations? 

14 Uh’E Remand Order at 5 S4. 

be able to collocate J>SL.AMS at BellSouth remote 

terms and  conditions afforded by BelLSouth t o  its 

23 
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1 A. No. First, as I mentioned before, BellSouth has indicated that i t  i d 1  

2 not proside the l i t  fiber to CLECs that BellSoLlth’s DSL utilizes for transport 

3 to the central office. Second, CLECs Jvill be severely disadvantased 

4 wherever BellSouth deploys Nest Generation Digital Loop Carrier 

5 (‘XGDLC”) sptenis, bscaLlse BsllSouth Ivi11 be able to use digital lin? cards 

6 rathcr than DSLAMs at the remote terminal. These line cards, which perform 

7 the rolz of the DSLAM in  NGDLC architecture, are sniall pieces of electronic 

8 equipment that that are pliisged directly into the channel bank assembly of 

9 the Digital Loop Carrier.” Line cards are sigificantly smaller and cheaper 

1.0 and are more effective even than the smallest conimercial DSLpLhl.. I 

11 understand from BeltSouth’s statements in other proceedings that it has 

12 opposed collocation by CLECs of line cards at BellSouth NGDLCs. 

13 Therefors, BellSouth wotild deny the ability of CLE:Cs to place D S L W  

14 functionality at the remote terminal on the s m e  terms and conditions that it 

15 affords to its own operations. 

16 Q. You testified tha t  i t  would be prohibitiF-eIv t ime-consuming f o r  

17 FDN t o  collocate stand-alone DSLAMs connect t o  lit  fiber at 

18 BellSouth remote terminals. At what point does the  resulting delay t o  

19 FDiV’s cleploynient cons t i tu tc  an inlpairmcnt of FDS’s abiIi@ t o  pI‘OFbide 

20 high-speed da ta  service? 

21 

22 

23 

A. Even i f  FDX had sufficient fiinding to collocate remote DSLAiils 2nd 

construct or obtain l i t  fiber to the central office, the process in  my estimation 

would reqLiire i ~ ~ e l l  more than o n t  year before F J X  could start to prok*ide 

1 j See, e.g., Pronra Ordam at 5 16. 
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19 

20 

21 

service, and perhaps much longer. Construction of new external remote 

facilities or placement of new fiber could require tims-consuming public 

approval processes. Furthermore, i t  is my understancling that in  one of the 

few instances wherr: c? CLEC attempted to collocate a DSLAII3 at an ILEC 

reniotz terminal, cross-connection and constntction issues rsninined 

rinrcsolved more than one year after the initial collocation request IVX niadc. 

The FCC has held that “delays caused by the tinaiyiilnbility of tmbundfsd 

network elements that exceed six months to one year may, taken together 

with other factors, materially diminish the ability of competiti\*e LEG to 

provide the services that they seek to FDN and the investors on 

which i t  relies place a valuable premium on speed to market, which is critical 

in the telecomnzunications market, especially for 1ie\v advanced sewices. 

The FCC observsd the importance of speed to market, noting that “incilmbznt 

LECs can take advantase of delays caused by the UnaLVailability of unbundled 

network elements by using their unique access to most customers to gain a 

foothold in  new markets, and, in  markets \\*here senices may be offered 

. 
18 See CJNE Reirrnnd Order at ‘J‘ 93, 
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years to build new remote structures, collocate I)SLAMs, obtain cross- 

connections and deploy lit fiber, all while BellSouth adds thousands of new 

DSL customers in  Florida every month, FDN suffer serious competitive 

injuries. Delays increase the risk that FDN \vi!! fall irreparably bdiind 

BellSouth in  the high-speed data market, and filrther eriable BeIlSouth to use 

its groiving control of the Florida DSL market to injure FDN’s position in the 

\loice services market. 

Q. Would i t  be possible for FD8 to offer DSL on a ubiquitous basis 

over home r u n  copper loops that do not pass through the  Bellsouth’s 

DLCS? 

A. No. In the first instance, many DLCs are deployed at locations where 

copper loops are longer than 18,000 feet, and are therefore too long to c a w  

DSL signals. Even where home nin copper loops are DSL-capable, the 

quality of the DSL transmissions would be inferior to DLC loops and 

thersfore would not be competitive in the consumer market. Ths FCC 

concluded that “the quality of alternative net\:ork elements available to the 

competitive LEC is relevant to a determination of lt-hether a requesting 

carrier’s ability to provide senlice is impaired‘’ and that “a material 

degradation in senmice quality associated with using an alternative element 

will materiallj. diminish a compstitor’s abilib’ to effictivelj, provide 

s e r ~ i c e . ” ’ ~  

remain available for DSL. 

Second, in  many BellSouth sening areas, no copper facilities 
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Q. 

served by BeIlSouth DLC facilities? 

A. NO. FDN cannot replicats BellSouth’s facilities in order to sell DSL. 

Even i F  FDN had at its disposal the billions of dollars that ILECs are 

spsnding 011 the d e p l o y ”  of DLC loop facilities, i t  would. cost FDN 

billions on top of that amount to produce a ftinctionally equivalent last mile 

d is t r i b 11 t i  o 11 ne t LV o r k to c a r ry F DN ’ s o ivn t s lec 0 ~ I ~ I L I  n i c at i o 11s. B 2 I 1 S o 11 t h ’ s 

DLC facilities utilize BcllSouth’s existing copper distribution nstLvork, 

existing rights-of-way, and existing remote temlinal facilities. Frirthsnnore, 

construction of a new distribution nehvork kifould require several years at a 

minimum. Therefore, this is clearly not a realistic option for F D X  Further, I 

believe that competitive J*oice service to residential users Isodd bc 

accelerated, as competitors to Bellsouth would have access to both parts of 

the competitive “bundle” of voice and data. 

Q. 

DLCs from a third-part? prol-idel-? 

A. No. 1 ani not aware of any third-party provider that could and  odd 

provide the last mile distribution faci 1itie.s necessarq) for high-speed data 

services to FDX or other CLECs on  a ubiquitous basis throushout BellSoLlth 

tmitory, or even in a small fraction of that territory. Any third party  odd 

face the same obstacles that pret*ent FDX from constructing its o x n  last mile 

distribution network. Gken  FDN’s interest in obtaining Such access, I 

Could FDN self-prosision DSL transport to end-users who arc 

Can FDX obtain DSL transport  t o  end-users served bj. BellSouth 
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party provider were available in Florida. 

Q. 

introduction of competit ion for high-speed data serl'jces i n  Florida? 

A. Yes. I agree tvith the FCC's finding in the PrOjcc't Pronto.Ordsr that 

the aipnilability of a broadband offerins would promote the rapid introduction 

of competition.'" FDX \vould plan to obtain this servicz as soon as possibls 

alld l\*ol\ld be able to offer DSL soon thereafter. The availability of a 

broadband UXE loop Lvould have a far more immediate and profound effect 

on DSL compztition in Florida than it had in SBC's rzgion due to ths higher 

percentage of BellSouth DLCs deployed in the state. 

Q .  

packet switch ing function a1 i ty? 

IVould t h e  ;Ivnilnbilit)s of a broadband U S E  promote the rapid 

Would the  broadband U S E  loop that you haye proposed include 

Q. H a s  the  FCC established a test used t o  determine  whetller packet 

A. Except for the '.impair" standard I described abotpe, the FCC has not 

issusd a generally applicable test to detemline jvhether packet switchin: 

shodd be ~inbundled. Hotvever, in the 1999 UiW Re,rrajrd Oi-deI-, the FCC 

created a four-part test setting forth one set of circllmstances where packet 

s\i.itching clearly must be unbundled. L E C s  liaise argued that 2 state 

conmission niay order unbundling of packet switchins only when this tczd is 

satisfied; hov:el*er, nothing in the Order suggests that packet siyitching ma)l 

20 Projzcr Prorlro Order at 3: 23, 20. 
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plugged into the channel bank of the NGDLC. BellSouth will not allow 

CLECs to collocate their own line cards at the NGDLC. Where traditional 

DLCs are deployed, although BellSouth nominally allows CLECs to 

collocate stand-alone DSLAIcls at the remote terminal, sitch collocation is 

subject to untenable terms and conditions, for the rsasons 1 explained above. 

These reasons include, but are not limited to, the fact that BellSouth refuses 

to allow C L E O  to connect the DSLAhk to the lit fiber that is used to carry 

BellSouth’s high-speed data service to the central office. Because dark fiber 

is often not available, a CLEC DSLAM ~vou ld  be stranded at the reinotr: 

terminal. Therefore, whether BellSouth deploys DLCs or NGDLCs, CLECS 

are denied colIocation of DSLAM functionality on the same terms and 

conditions applicable to BellSouth’s DSLAM functionalib*. Finally, i t  should 

be beyond dispute that BellSouth has deployed packet sn-itching functionality 

for its own DSL services. Therefore, the FCC’s four-part test is satisfied, and 

BellSouth must be ordered to offer unbundled packet sxitching where i t  has 

deployed DLCs. 

Q. Sh o d d  unbund led  packet SJvitching be macle available generall), 

or only where the Conimission conducts a remote  terminal b), remote 

t e r m i n ;1 f u n b u n d 1 i n g an a I y s is? 

A, Because these conditions arc satisfied in  the \past majority, if  not all, 

of BslLSoutll’s DLC deployments, a general linbundling requiren;ent is 

warranted. Othenvise, BellSouth i r - i l l  be able to effectively prevent CLECS 

from obtaining service in a timely and affordable manner by dclajing entry 
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over protracted and expensive litigation addressing each one of BellSouth’s 

hundreds or thotisands of DLC sites. 

Q. Have any state commissions found  that 1;LECs are required t o  

unbundle  packet switching at DLCs gcnerfilIj. using the  FCC’s four -pa r t  

s t a n d a rd? 

A. Yes. The Illinois Commerce Commission forlnd that the test h3d bzcn 

satisfied i n  ordering Aineritech to Ilnbiindle broadband I ~ o p s . ~ ’  Ln addition, 

the New E’ork Public Service Commission declined to make this 

determination od’ because Verizon  vas not yet currently deploying packet 

switching for its own use or for the use of an affiliate. The New York 

Comniission held that, w r e  Verizon to deploy packet styitching for its own 

use or to its affiliate, i t  would have to offer it to all competitors.23 The facts 

of the Kew York case were materially different than here because of the far 

more advancsd stage of BellSouth’s DSL deployment over DLCs and 

ongoing utilization of packet suitching for DLC l o o p  in Florida. Had the 

Florida facts been before the Kew York Commission, a general unbundling 

of packet switching clearly would have been warranted. 

Q. Is t h e  Florida Coniniission required t o  applj‘ a four -par t  test 

es t:ibhshed in  the  ]Fee's uiJrE R c i m ~ z d  OJ*&r fo r  unbundl ing Of packet 

switching i f  before i t  can  des igna te  b roadband loops as USES? 

23 Proceeding on the hlo:ion of th; Conm~ssion to Exanline Issucj Cor.csming thz Pro-.ijion of. 
Digital Subscribsr L ~ I X  Senices, Case 00-C-0 127, Opinion and Order Concerning Verizon’s 
b.‘holesale Provision of  DSL Capabilities Opi ion  Xu. 00-12 W.Y. P.S.C. October 31,2000). 
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A. NO. AS I stated previously, the Florida Commission can and should 

order unbundling of packet switching if  it finds that CLECs would be 

inipaired without such access, pursuant to the temls of  FCC Rille 5 1.3 17. 

The foiir-part test  from the WNE Remarid Order is onl>* one of many routzs 

that the Coti1n1ission could take to find such impainn:nt. AbOL'c all, the 

Conmission ShoLlld consider that the filndanlental pllvoje of thz FCC tzst is 

clearly to enable CLECs to offer high-speed data senvice wherz the ILEC has 

deployed Digital Loop Carriers. If FDN had such access, it would '0s 

providing high-spsed data over thssc loops to&)-. fjMSouth's coiitr ivccl 

argiinients that the UNE R e m a d  Order precludes the unbundling of packet 

switching fails when viewed in thc contest of the purposs of the FCC's order 

and the reality today that CLECs lack meaningful access to DLC loops. 

Therzfors, the BellSouth should be required to unbundle packet-slyitched 

broadband loops in  Florida. 

111. BELLSOUTI-It IS REQUIRED B y  SECIIOS 2 jl(C)(4) OF THE 

FEDERAL ACT TO OFFER ITS HIGH-SPEED D,I'TA SERVICE FOR 

FSSALE 

Q. Shou ld  BellSou th  be required t o  offer w-holesale high-speed data 

se rv ice  t o  F D 3  for resde  pursuant  t o  Sect ion 25l(c)(4) of  t he  

Telecommunicat ions Act of 1996? 

A .  Yes. EellSouth and its affiliates are required to offer, on a discounted 

vt holesale basis, all of their r?tai 1 telecolnmllnications senlices, including 

xDSL and other high-spesd dzta sewices, pursuant to the resale obligations 
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applicable to incumbent local exchange carriers under Section 25 l(c)(4) of 

the Federal Act. While resale is not FDN's preferred m a n s  of accc'ss, and, 

under FCC Orders, is not a substitute for U N ?  access, the Act doss reqiiire 

BsllSo~th to offcr i t ,  and BellSouth shorlld be rqii irsd to provide F D S  Such 

21 

5 access in this case. 

G Q. Does BellSouth offer for resale its high-speed data  s e n i c e s  today 

7 

8 

9 

10 

11 

12 

13 
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15 

u n d e r  the terms of Section 251(c)(4)? 

A. No. BellSouth's only nholesale high-speed data service in  Florida is 

its voluntary, market-rate offer to Illtenlet SerilicI: Providers (ISPs). 

BellSouth offers this senrice only for telephone lints on which BellSouth is 

the local exchange can-ier. Therefore, this service is not a lons-term option 

for FDN, which sesks to combine high-speed data seneices on the same line 

as its facilities-based local exchange service. Furthermore, since BellSouth 

considers the service to be voluntary, there is no guarantee that it will 

continue to be niads available at rates, terms and conditions that ivould allow 

16 

17 

1s 

a conipztitor to conipets x i t h  BellSouth's retail senvice. 

Q. If a resold DSL product  ])*ere a\*ail;lble p u r s u a n t  to  Section 

251(c)(4), could BcllSouth refuse to resell DSL t o  C L E O  for use on  lines 

19 

20 A. KO. An L E C  cannot impose unreasonabls or discrinlinatorq' 

21 h i t a t i o n s  on resale services provided tinder Section 25 1 (c)(4). 

22 Q. 

w h e r e  i t  is n o t  t b e  local escbange  carrier? 

W h a t  retail p roduc t s  does Be1lSout.h offer t o  provide hi$-speed 
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A. To the best of my knowledge, BellSouth’s consumer high-speed data 

service is sold as BellSouth Fast Access Lntemet Sewicc?. FDN seeks to be 

able to resell the telecommunications portion of this service, tt.hich, 

depending on BellSouth’s deployment, could be pro\*id=d either o w r  DSL, 

portion of this service as BellSouth’s retail DSL serr*icz, but for the piirposes 

uses to providz consumer high-speed data sert..ices. BsIlSouth offcrs other 

higher-capacity high-speed data services, SLlCll as y- 1 sei-vice, h i t  tlicse 

sewices are not a subject of this arbitration. 

Q. On what  basis has BellSouth refused t o  offer resold DSL service 

under Section 251(c)(4)? 

A. BellSouth claims that its DSL services arc exempt from the resale 

obligations of Section 25 l(c)(4) of the Telecommunications Act, which 

applies to retail telecommunications services. As 1 understand its position, 

EellSouth maintains thnt its local eschange carrier entity does not sell retail 

DSL, but instead sells DSL only to Internet S e n i c e  Providers (ISPs). This 

position is based upon the FCC‘s 1999 decision that sales of DSL to ISPS are 

25 1 ( ~ ) ( 4 ) . ~ ~  Hoiyever, the BellSouth group of companies, taken together, is 

the largest retail DSL provider in Florida. BellSouth docs sell retail DSL 

tluough an ISP thF.t i t  owns and controls. BellSouth’s ISP obtains DSL from 
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BellSouth’s local exchange conipany. BellSouth promotes and sells its 

telephone and DSL services using the same advertisements, customzr s e n x e  

and sales agents, and Internet sites, including ~~7~~v.Bel lSouth .com.  

Revenues from DSL sales and ts;leconlnl~lnications senices are reported 

together and accrue for the benefit of the sanie BellSotlth shareholders. If 

BellSouth were permitted to avoid its Section 2 j 1 obligztions by selling all of 

its telecomrrltlnications service on a ivholesale basis to other affdiatss, it 

jvould rmder the unbundling and resale obligations of the Federal Act 

meaningless. Therefore, retail sales of teleco111nlunicat ions serviczs by any 

BellSouth affiliate should be attributed to the local exchange carrier operation 

for the purposes of Section 25 1. 

Q. Have any courts interpreted an l[]LEc’s resale obligations where 

retail services are sold by an affiliate of the  XLEC rather than by the 

ILEC itself? 

A. Yes. Ln ASCENT 11. FCC,2G decided in JanL1ar-y 2001, ths United 

Statt‘s Court of Appeals for the District of Coliimbia held that retail sdes  of 

advanced telecommLlnications services by ILEC affiliates are subject to the 

resale obligations of the Act. Thz court found that an ILEC may not "sideslip 

fj 25  1 (c)’s rsquirements by simply offering telecommunications s z n k e s  

through C? u*holl>; owned affiliate.” Although the case involved a rsgulation 

pertaining only to SBC, the logic OF the decision applies equally to BZllSouth. 

Thcrefors, the FCC’s ISP exemption cannot be rs2d to esempt BdlSouth 
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from its obligation to reseli thc retail teleconununications senice that is 

provided by any BellSouth affiliate. 

for resale t h e  retail DSL products of separate ISp aftiliates? 

A. y e s .  On hlay 7, 2001, the Connecticut Dspartnient of Utility Control 

incumbent, Southern New England Telephone Conlp?,ny ( W E T ) ,  to resell 

SNET that are virtually identical to those offered by BellSouth. As the DPUC 

permitted] to avoid 4 25 1 (c) obligations as applied to advanced services by 

repeated claim that this holding has no application to the services i t  offers 

ignores that d ec is ion’s plain language. 3 2 7  

Q. IS  FDS asking t h a t  BellSouth be required to resell both t h e  

BellSouth’s ISP? 

A. NO. Section 251 applies only to teleconmunications sen’iczs, and 

that is all that FDX is seeking to resell. MOli*ever, BellSouth cannot rzfuse to 

s e p x a t e  its telecommunications service from its enhanced senice; for the 

27 Petition of  D3Lnet C o m n l u n i c a t i + ~ ~ j ,  LLC Regarding Section 25 l(c) Oblisations of tht Southem 
Xew Enzland Telephor,t Company, Docket 01-01-17, Draft Decision at 9 (Conn. D.P.U.C. >lay 7, 
2001) (intern11 ci:aiior.; ornitled). 
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telecommunications senices separately from any enhanced services, even if 

i t  only sells them as a bundled productm2' 

Q. 

public, hoJ1. should t h e  resale rate u n d e r  Section 2 j1(c) (3)  be calculated? 

I f  BcllSoutl~ onIy offers a bundled DSL and JSP product  to t h e  

A. BellSouth's ctirrt'nt bundlsd ADSLflnternst Ser\.ice rntz, according to 

its hteinet web site, is $49.95, which includes DSL transport and unliniitsd 

from BellSouth, the cost is 520.95. Therefore, in  the absence of any 

Internet sen-ice, the DSL transport service should bc attributed to have a 

retail rate of The existing resale discount rates established by the - 

Florida Commission would be applied to the BelISouth would 

be free to avail itself of any procsdures available undsr this Commission's 

niles and prior decisions to seek modifications to the discount rates or to seek 

the establishment of a specific rate applicable to DSL. 

IY. 

CO31311SSION DECISIOSS 

Q. 

FDN'S REQUEST XS KOT I[S'CCOMKXEPX WITH PRIOR 

Prior arbitration decisions i n  Florida have  rejected argunlents 

t h a t  Bel lSouth shou ld  be required to provide splitters t o  CLECS. l[S 

FDS's request inconsistent with those dccisions? 

28  Policy z?.d Rulss Coriceming the Intzrsta:?, Intsrexchanse LIar'r;etplace, CC Docket 96-6 I ;  199s 
Biennial Reglator) .  R e v i w  - Rsvieiv of Customer Premises Equipnlent 2nd Enhanced Sen*ices - 
Unbcndling R u k j  in the In:trexchangt, Exchange Access and Local Exchmge klarkets, CC Docket 
9S-1S3,  Report a:d Ordcr, FCC 01-9s (rel. hiarch 30,2001), zt 5 39. 
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A. No. FDN recognizes that the Commission has previously decided not 

to requite BellSouth to offer iinbundkd splitters to CLECs in the central 

office. The fact that FDN’s proposed broadband UNE loop includes splitter 

functionality at the remote ttlm~inal is not inconsistent it-ith these prior 

findings. In the central office env i ro~u” t ,  therz is 110 dispiite that CLECS 

are able to collocate equipment, and in these prior cases, CLECs sought 

unbiiridled splitters for reasons other than complete infsasibility. At r m o t e  

terminals, as I have explained previously, CLECs cannot realistically 

collocate DSL.4Ms. For the same reasons, CLECs camlot collocate splitters 

at RTs. In addition, unlike thz central office that may have multiple 

DSLAMs, it u*ouId be nonsensical to ha1.e nlultiple splitters all lined up to 

connect to a single (BellSouth) DSLAM. 

Fiirthermors, i n  NGDLC systems, the splitter is an inseparable part of 

ths same h i e  card equipment that performs DSL,&V functionality. Unlike 

most current central office deployments, ivhere the splittst is a separzte item 

of equipment, inclusion of splittsr functionality rsquires no additional burden 

on BellSouth. I am not awarc of any tecknicallq. feasible m e m  of 

psrrot-nming splitter functionality in NGDLC loops other than by the lin? card. 

Ths fact thzt thc splitter functionality is included does not a l w  the 

Commission’s overall impairment analysis for broadband loops. 

Q. 

d id  not endor se  the  XLECs’ refusal t o  sell DSL s e n k c ?  

W q  do you believe that tbe Lirte Shmiig ~ccaiisider.utioii Order 
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A. The FCC did not find that ILECs may lawfully rehse to provide DSL 

service on lines on which it is not the retail voice carrier. On the contrary, 

the FCC deterniined only that AT&T’s request iyas  beyond the scope of a 

reconsideration order, which, for procedural reason j! was Iimited to 

consickration of the ILECs’ obligation to provide access to line sharing to 

data CLECS W ~ O  ivould provide DSL service, The FCC specifically noted 

that i t  did I ~ O L  rule on the merits of AT&T’s argument, ins;sad noting that any 

party aggrieved by an ILECs refiisal to provide service could file a petition 

alleging that the lLECs practice constitutes all umeajonable praciics in 

violation of the cornnion carrier obligations to provide service to the public 

on a nondiscriminatory basis, pursuant to Section 201 of the Communications 

Act OF 1934. 

Q. Has FDX considered pursuing a complaint at the FCC based on 

Sec t ion  201 to require ILECs t o  sell DSL service t o  requesting consumers 

w h o  subscribe t o  CLEC w i c e  sen-ices? 

A .  Eot at this time, As 1 stated before, FDN is not seeking a requirement 

that BellSouth providc retail xDSL service to FDS’s local exchange 

customers. Instead, FDN is seeking access only to the resale and mT15 

products that i t  is entitled to under Section 25 l(c) o f the  Telecomml1nications 

Act of 1996 so that it may provide its oivn retail DSL, s m i c e .  Ho*t=:Ver, i f  

FDX later decided to pursue a different strategy, 1 w-otild considcr filing 8 

Section 201 complaint at the FCC. BellSouth can offer no reasonable 

justification for its policy, which clearly appears desisned to leverage its 
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market power in  the hish-speed data market as an anticompetitive tool to 

injure its competitors in  the \loice services market. Because competitive 

providers of DSL have been unable to offer DSL senics where DLCs are 

present, there have always been fewer competitive options in  BellSouth 

territory i n  Fioida to the extremely high percentage of  such loops. KO!\*, 

with numerous competitive DSL providers folding or downsizing even in  

markets where copper loops were more readily availabls, i f  FDN does not 

obtain the relief requested in  this case, there is a y e q *  rsal possibility that 

BellSouth will in the foreseeable fiiture be the only rcrnaining L>SL pi wider 

in  its incumbent rzgion in Florida. Therefore, Bel[South’s ability to exert 

unreasonable and unlawful anticompetitive pressures on the voice services 

market wil l  continue to incrzase. For these reasons, BellSouth’s rcfiisal to 

offer xDSL service to Florida consumers who purchase fxilities-based voice 

service from CLECs is unreasonable and unlawful. 

ISSUE 2 -- SETTLED 

ISSUES 3A & 3B. 

Q. Issues Kos. 3A and 3B concern trouble ticket closure and charges.  

Please describe FDS’s position on  Issues Kos. 3.4 and 3B. 

A. FDX espzriences a significant number of trouble conditions for loss of  

dial tone or other service problems that FDN believes arc attribirtable to 

BellSouth’s service or faciliiies. Accordingly, FDS has a kern intc‘rest in 

BellSouth’s disposition of trouble tickets and how FDS might b: charged 

for trouble tickets. FDN does not dispute BellSouth’s request to charge 
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