
HOUSTON 
WASHINGTON, D.C. 
DALLAS 
LOS ANGELES 
NEW YORK 
THE WOODMNDS 
LONDON 

Via Federal Express 

ANDREWS & KURTH L.L.P. 
AlTORN EYS 

Ms. Blanca S. Bayo, Director 
Division of the Commission Clerk 
and Abinistrative Services 

Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-0850 

1701 PENNSYLVANIA AVENUE, N.W. 
SUITE 300 

WASHINGTON, D.C. 20006.5805 . 

January 30,2002 

TELEPHONE: 202.662.2700 
FACSI M I 1 E 202.662.2739 

MARK F. SUNDBACK 
DIRECT. 202.662.2755 

EMAlL ADDRESS. 
MSUN D BAC K@AKLLP.COM 

Re: Review of the retail rates of Florida Power & Light Company, 
Docket No. 001 148-E1 

I 

Dear Ms. Bayo: 

Enclosed on behalf of South Florida Hospital and Healthcare Association are the original 
and eight copies of the Motion To Compel Discovery Requests in the above referenced docket. 

Please acknowledge receipt and filing of the above by stamping the duplicate copy and 
returning same in the enclosed self-addressed stamped envelope to the undersigned. 

Thank you for your assistance in connection with this matter. 

Very truly yours, 

a- Enclosures - cc: Counsel for Parties of Record 
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BEFORJ3 THE FLORIDA PUBLIC SERVICE COMMISSION 

In Re: 1 
Review of the retail rates of 
Florida Power & Light 1 Date Filed: January 30,2002 
Company 

1 Docket No. 001 148-E1 

MOTION OF SOUTH FLORIDA HOSPITAL 
AND HEALTHCARE ASSOCIATION 

TO COMPEL DISCOVERY REXPONSES 

To: Honorable Commissioner Braulio L. Baez 
Prehearing Officer 

Pursuant to Rule 28-106.303 of the Florida Administrative Code (“FAC”), the 

South Florida Hospital & Healthcare Association ( “SFHWA”) hereby moves for issuance 

of an-order compelling full responses to two interrogatories to which Florida Power & 

Light Company (“FPL”) has declined to provided complete answers. 

I. 

SFHHA propounded its third round of discovery requests in the captioned 

proceeding on December 21, 2001, including SFHHA interrogatories Nos. 32 and 33. 

Interrogatory Nos. 32 and 33 read as follows: 

Interrogatory No. 32 

Please identify the entities receiving gains on the sales of interests in 
FiberNet, Adelphia Communications Corp. and the one-third ownership 
interest in the cable limited partnership (referenced in Document 
Production Request No. 24) all as described in the FPL Group 2000 
Annual Report, and the amount of such gain for each entity. 

Interrogatory No. 33 

Who were the other partners in the cable limited partnership (referenced in 
Document Production Request No. 24), and why was an FPL affiliate a 
partner in the enterprise? Identify the assets contributed, or any other 
consideration hmished, by FPL or an FPL affiliate as part of the 
participation in or formation of the partnership or the acquisition of any 
ownership share in the partnership. 
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FPL has objected to Interrogatory Nos. 32 and 33. FPL has limited its responses 

strictly to FPL, without reference to any FPL affiliates. FPL maintains that because the 

interrogatories relate in part to “transactions between FPL’s unregulated affiliates, or 

between an unregulated affiliate and an unaffiliated entity,” there is no reason why the 

requested information should be produced. Appendix A contains FPL’s statements 

regarding Interrogatory Nos. 32 and 33. As a consequence, FPL avoided responding to 

the balance of the interrogatories. 

11. 

FPL’s objections are without merit. As FPL well knows, a rate-regulated entity 

has many opportunities to shift value away from ratepayers to unregulated entities where 

the value may be realized exclusively for the benefit of investors. SFHHA 

Interrogatories Nos. 32 and 33 involve precisely that issue, which may explain why FPL 

is so anxious not to respond. 

FPL Group owned an interest in an entity called Adelphia Communications Corp. 

as well as in a cable limited partnership. According to the FPL Group Annual Report for 

2000, the FPL Group sold its common stock in Adelphia Communications for a gain of 

approximately $150 million. Additionally, FPL Group enjoyed “a $108 million . . . gain . 

. . on the redemption of its one-third interest in a cable limited partnership . . . .” A copy 

of the relevant portion of the Annual Report is attached hereto as Appendix B. 

Adelphia Communications and, potentially, the cable TV partnership, engaged in 

business transactions with inter alia, FPL. At present, there is no assurance that the 

unnamed cable TV partnership, or Adelphia, did not receive value, for instance by a 

transfer of assets owned by, or rights of access to property of, FPL, in manners which 

transferred substantial value from ratepayers to holders of equity interests in the 
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anonymous cable TV partnership or Adelphia. Certainly the fact that the FPL Group 

originally was invited or allowed into the cable TV partnership indicates the other 

partners envisioned that the FPL corporate family had something of value to contribute to 

the partnership. Indeed, part of Interrogatory No. 33 seeks to understand exactly what 

was contributed by the FPL corporate family as part of being admitted as a partner in the 

cable partnership. 

Of course, as the owner of an existing network consisting of thousands of miles of 

right-of-way in Florida’s most densely populated areas, FPL has characteristics of very 

high value to cable TV and telecommunications enterprises. FPL would hardly have 

been the first utility to have attempted to capitalize on this value.’ But the right-of-way 

and other assets have been assembled as part of FPL’s electric operations. The sale of 

interests in Adelphia and the cable TV partnership of course may be the result simply of 

investing serendipity. Alternatively, if valuable rights or assets at one time held by FPL 

were conveyed to Adelphia or the cable TV partnership at below market value, that also 

would tend to increase the value of owning a share of such enterprises. 

In order to determine whether these gains came at the expense of ratepayers, it is 

important to know why an FPL affiliate became involved in the respective enterprises 

(e.g., Interrogatory No. 33), and what consideration was fumished during formation of 

and participation in the partnership (Interrogatory No. 33). One way to transfer value 

fiom regulated FPL operations to FPL Group shareholders would be a two step process: 

first, convey rights or assets of FPL to an entity such as Adelphia or the cable TV 

partnership, its owners or an intermediary (thereby obscuring the transactional trail); and 

second, have the other owners of Adelphia or the cable TV partnership pay the FPL 

For instance, AEP and a number of other utilities have announced plans to form a new company 1 

which would hold rights to access the utilities’ rights of way for telecommunications purposes. 
3 
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Group compensation, ostensibly for transfer of FPL Group’s ownership interest in such 

entities, which would recognize the market value of the rights or assets conveyed by FPL. 

In that way, the gain on the sale of the equity interest accrues to FPL shareholders even if 

the asset originally belonged to FPL. There is nothing particularly novel about this 

structure; regulated entities attempt from time to time to capture value in this way, 

although how they attempt to distract attention from such transactions or shield them 

from full disclosure (e.g. ,  by contending that reports such as the Diversification Report 

would be sufficient disclosure although transactions through intermediaries may not be 

adequately reflected in such reports) varies from state to state and utility to utility. But 

ratepayers and this Commission are entitled to know if such activities have occurred in 

the FPL corporate family, especially given the dearth of h l l  discovery in rate cases for 

FPL during the last 18 years. 

Therefore, FPL’s attempt to avoid furnishing the responsive data is without merit. 

FPL should not be permitted to deprive ratepayers of value on the basis that its affiliates 

ultimately profited from a transaction - - indeed, that is exactly the point why such a 

transaction should be scrutinized, not ignored or shielded from review. 

111. 

Pursuant to FAC Rule 28-106.303(~), SFHHA has conferred with FPL, the 

subject of this motion to compel, and SFHHA understands that FPL objects to the 

motion. 

IV. 

WHEREFORE, for the foregoing reasons, SFHHA respectfully requests that FPL 

be compelled to fumish full responses to SFHHA Interrogatories Nos. 32 and 33. 

4 

WAS:91906.1 



Respectfidiy submitted, 

/zZL?k F U -  
Mark F. Sundback 
Kenneth L. Wiseman 
Andrews & Kurth L.L.P. 
1701 Pennsylvania Avenue, N.W., Suite 300 
Washington, D.C. 20006 
Ph. (202) 662-3030: Fax (202) 662-2739 

ATTORNEYS FOR SFHHA 

January 30,2002 
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APPENDIX A 



SUNDBACK COPY 

BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Review of the retail rates of ) Docket No. 001 148-E1 
Florida Power & Lipht Conpanv. 1 Dated: January 23,2002 

FLORIDA POWER & LIGHT COMPANY’S RESPONSE TO 
SOUTH FLORIDA HOSPITAL ASSOCIATION’S THIRD REQUEST 

FOR PRODUCTION (NOS. 15-25) AND INTERROGATORIES (NOS. 20133) 

Florida Power & Light Company (“FPL”), pursuant to Ruie 28-106.206, Florida 

Administrative Code and RiiIes 1.340 and 1.350, Florida Rules of Civil Procedure, hereby 

responds to South Florida Hospital Association’s Third Request for Production (Nos. 15-25) and 

Interrogatories (20-33) as follows: 

- In troductioq 

FPL incorporates its prior objections and clarifications, served on January 3,2002. Its 

responses included herein are without waiver of those prior objections and c!arifications, 

AI1 documents marked confidentizl (identified in the Confidential Documents Log 

attached hereto) shall be subject to a confidentiality order or agreement to be agreed upon 

between the parties, and shall be produced subject to such xder or agreemenL 

Remoose to Request for Productioq 

15, The documents provided in response to this reqcest will be made available for 

inspection at FPL‘ s General Offices at 9250 West Flagler Street, Miami, Florida 33 174 during 

normal businzss how. 

16. FPL has no documents responsive to this ques t .  



Florida Power & Light Company 
k k e t  Na 001148-Ei 
SFHA Third sct Intcmgatorier 
Intcrrogitory No. 32 
Page 1 of 1 

Q. 
Please identify the entities receiving gabs on the -ales of interests in FiberNet, Adelphia 
C ~ ~ n ~ n u n i ~ a t i ~ n ~  Corp. and the one-third ownership interest in the cable limited partnership 
(referenced in Document Production Request No. 24) a l l  as described in the FPL Group 2000 
Ann-d Report, and the amount of such gain for each entity. 

k 
FPL's fiber-optic lines were sold to FPL FiberNet at net book value and no gain was recorded. 
The other transactions didn't involve FPL. 



Florida Power & Light Company 
Docket No. 00114SEI 
SFKA Third Set Intcrrogitoria 
Interrogatory Na 33 
Page 1 of 1 

Q* 
Who were the other partners in the cable limited partnership (refaenced h Document Production 
Request No.24), and why was an FPL affiliate a partner in the enterprise? Identify the assets 
contributed, or any other consideration furnished, by FPL or an FPL affiliate as part of the 
participation in or formation of the partnenhip or the acquisition of any ownership share in the 
partnership. 

A 
FPL did not participate in the referenced cable limited partnership. Therefore, this interrogatory 
is beyund the scope of proper discovery an4 consistent with FPL's earlier abjection, FPL is not 
required to respond. 
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FPL Group 2000 Annual Report 

by a December 2000 filing that provided certain operational demils 
of the proposed RTO. 

Under the proposed form of RTO, FPL would contribute 
its transmission assets to an independent transmission company, 
GridFlorida LLC (GridFlorida) that would own and operate 
the system. A separate corporation would be formed to own 
the voting interest in and manage GndFlorida. In return for its 
transmission assets, FPL would receive a non-voting ownership 
interest in GridFlonda. which could be exchanged for non-voting 
stock of the managing corporation. FPL would account for i ts  

interest in GridFlorida using the equity method. 

FPL Energy - FPL Energy's earnings continue to benefit from 
the significant expansion of its independent power generat ion 
portfolio. which has more than tripled since 1997 to over 4.100 
mw at December 31, 2000. In 2000. hmar Power Partners. 
a natural gas-fired plant in the Central region became operational 
and added approximately 1,000 rnw to FPL Energy's operating 
porrfolio. .In 1999, FPL Energy acquired the Maine assets, 
which totaled 1.159 mw and in 1998, FPL Energy invested in 

two natural gas-fired plants in the Northeast. adding 295 mn. 
In addition. approximately 400 mw of wind projects have been 
added In the West and Central regions since 1997. 

In 2000, FPL Energy's net income also benefited from 
increased revenues generated by the Maine assets as a result of 
warmer weather and higher prices in the Northeast during May 
2000, and lower O&M expenses at Doswell. In 1999. the effect of 
a $176 million ($104 million after-tax) impairment loss (see Note 
10) and higher administrative expenses to accommodate future 
growth more than offset the benefits of the growing generation 
portfolio and improved results from Doswell. FPL Energy's 1998 
net income includes the effect of a $3j million ($21 million 
after-tax) charge for the termination of an interest nte swap 
agreement, which was partly offset by the receipt of a $31 million 
($19 million afier-tax) settlement relating to a contract dispute. 

Deregulation of the electric utility marker presents both 
opportunities and risks for FPL Energy. Oppormnities exist for the 
selective acqulsition of generation assets that are bemg divested 
under deregulauon plans and for the construction and operation 
of efficient plants that an sell power m competitive markets. 
Substantially all of the energy produced in ZOO0 by FPL Energy's 
independent power projects was sold through power sales 
agreements with utilities that expue in 2001-28. As competitive 
wholesale markets become more accessible to other generators, 
obtaining power sales agreements wdl become a progressively 
more competitive process. FPL Energy expects that as its existing 
power sales agreements expire, more of the energy produced 
will be sold through shorter-term contracts and into competitive 
wholesale markets. 

Competitive wholesale markets in the United States continue 
to evolve and vary by geographic region. Revenues from electricity 
sales in these markets will vary based on the prices obtainable for 
energy, capacity and other ancillary services. Some of the factors 

affecting success in these markets include the ability to opeme 
generatlng assets efficiently, the price and supply of Fuel, tnnsmission 
constraints, competition from new sources of generation, demand 
growth and exposure to legal and replatov changes. 

FPL Energy has approximately 540 net mw in California. 
niost of which are wind, solar and geothemd qualiking facilities. 
The output of these projects is sold predominantly under long- 
term contracts with California utilities. Increases in natural gas 
prices and an imbalance between power supply and deinand, as 
well as other factors, have contributed to significant increases in 
wholesale electnay prices in California. Utilittes in California had 
previously agreed 10 fised tariffs to their retail custoniers. n.hich 
resulted in significant under-recoveries of nhulesale electricity 
purchase costs FPL Energy's projects have not received the 
majority of payments due from Califomia utilities since November 
2000. On Apnl 6. 2001, Pacific Gas and Electric Company (PG&E) 
filed for protection under the U.S. Bankruptcy laxvs. Earnings 
from projects that sell to PG&E represent approxiniately 15% of 
FPL Energy's earnings from California projects. At December 31, 
2000. FPL Enerm's net investment in California projects was 
approximately $270 million. It is impossiblt. to predict what the 
outcome of the situation in California will be 

Corporate and Other - Beginning in 2000. the corporate 
and other segment includes FPL FiberNet's operating results. FPL 
FiberNet was formed in January 2000 to enhance the value of 
FPL Group's fiber-optic nemork assets that were originally built 
to support FPL operations. Accordingly. FPL's existing 1,600 miles 
of fiber-optic lines were transferred to FPL FiberNet in January 
2000 In 1999. net income for the corporate and other segment 
reflects a $149 million (S96 million after-tax) gain on the sale of 
an investment in Adelphia Communications Corporation common 
stock, 3 S108 million (S66 million after-tax) gain recorded by FPL 
Group Capital Inc (FPL Group Capital) on the redemption of its 
one-third interest in a cable limited partnership, costs associated 
with closing a retail marketing business of $11 million ($7 million 
aher-tad and the favorable resolution of a prior year state tax 
matter of S10 million ($7 million after-tax). In 1998, net income 
for the corporate and other segment reflects a $36 million ($25 
million after-tax) loss from the sale of Turner Foods Corporation's 
assets, the cost of temdnating an agreement designed to fur 
interest rates of S26 million ($16 million after-tax) and adjustments 
relating to prior years' tax matters. including the resolution of 
a $30 million audit issue with the Internal Revenue Service. 

LIQUIDITY AND CAPITAL RESOURCES 
FPL Group's capital requiremen& consist of expenditures to meet 
increased elecuicit). usage and Customer growth of FPL, investment 
opportunities at FPL Energy and expansion of FPL FiberNet 
Capital expenditures of FPL for the 2001-0.3 period are exl>ected 
to be appro?rimately $3.3 billion, including S3.1'biUion in 2001. 
As of December 31, 2000, FPL Energy has commitments totaling 
approximately $380 million, primarily in connection with the 25 



CERTIFICATE OF SERVICE 
DOCKET NO. 001 148-E1 

I HERBY CERTIFY that a true and correct copy of the foregoing has been furnished by 

-& facsimile and U.S. Mail to the following parties, this 29 hay of January, 2002. 

Robert V. Elias, Esquire 
Division of Legal Services 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, Florida 32399-0850 
John T. Butler, P.A. 
Steel Hector & Davis, LLP 
215 S. Monroe Street, Suite 601 
Tallahassee, Florida 3230 1 

R. Wade Litchfield 
Attomey 
Florida Power & Light Company 
700 Universe Boulevard 
Juno Beach, Florida 33408-0420 

Thomas A. Cloud/W. Christopher Browder 
Gray, Harris & Robinson, P.A. 
Post Office Box 3068 
Orlando, Florida 32802-3068 

John W. McWhirter, Jr., Esquire 
Attorney for FIPUG 
Mc Whirter Reeves 
400 North Tampa Street, Suite 2450 
Tampa, Florida 33601-3350 

INTERESTED PARTIES: 

Lee E. Barrett 
Duke Energy North America 
5 400 Westhe imer Court 
Houston, Texas 77056-53 10 
Mr. Paul Lewis, Jr. 
Florida Power Corporation 
106 East College Avenue, Suite 800 
Tallahassee, Florida 3230 1-7740 

David L. Cruthirds, Esquire 
Attorney for Dynegy, Inc. 
1000 Louisiana Street, Suite 5800 
Houston, TX 77002-5050 

WiIliam G Walker, 111 
Vice President 
Florida Power & Light Company 
215 South Monroe Street, Suite 810 
Tallahassee, FL 32301-1 859 
Michael B. Twomey, Esquire 
Post Office Box 5256 
Tallahassee, Florida 323 14-5256 

Joseph A. McGlothlin, Esquire 
Vicki Gordon Kaufman, Esquire 
Attorneys for FIPUG 
McWhirter Reeves 
1 17 S. Gadsden Street 
Tallahassee, Florida 3230 1 
Mr. Jack Shreve 
John Roger Howe 
Office of Public Counsel 
c/o The Florida Legislature 
1 1 1 West Madison Street, Room 8 12 
Tallahassee, Florida 32399- 1400 

Melissa Lavinson 
PG&E National Energy Group Company 
7500 Old Georgetown Road 
Bethesda, Maryland 208 14 
Jon C. Moyle, Esquire 
Cathy M. Sellers, Esquire 
1 18 North Gadsden Street 
Tallahassee, FL 32301 
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WV Atlantic, Ltd 
145 NW Central Park Plaza, Suite 101 
Port Saint Lucie, FL 34986 

Steven H. McElhaney 
2448 Tommy’s Turn 
Oviedo, FL 32766 

Xichard Zambo, Esq. 
Florida Industrial Cogeneration Assoc. 
598 SW Hidden River Ave. 
Palm City, FL 34990 

Linda Quick 
South Florida Hospital and Healthcare 
5363 Taft Street 
Hollywood, FL 33024 

Harry W. Long, Jr. 
Tampa Electric Company 
Post Office Box 11 1 
Tampa, Florida 33601 
Leslie J. Paugh, Esquire 
Landers & Parsons, P.A. 
3 10 West College Avenue 
Tallahassee, Florida 32301 

Myron Rollins 
Black & Veatch 
Post Office Box 8405 
Kansas Citv. MO 64 1 14 
G. GarfieldR. Knickerbocker/S. Myers 
Day, Berry Law Firm 
CityPlace 1 
Hartford. CT 061 03-3499 

Thomas J. Maida/N. Wes Strickland 
Foley & Lardner Law Firm 
300 East Park Avenue 
Tallahassee, FL 32301 

James J. Presswood, Jr. 
Legal Environmental Assistance Foundation 
11 14 Thomasville Road 
Tallahassee, FL 32303-6290 

Frederick M. Bryant 
Florida Municipal Power Agency 
206 1-2 Delta Way 
Tallahassee, FL 32303 
- 

Homer 0. Bryant 
3740 Ocean Beach Blvd., Unit 704 
Cocoa Beach, FL 3293 1 

Beth Bradley 
Director of Market Affairs 
Mirant Americas Development, h c .  
1 155 Perimeter Center West 
Atlanta, GA 30338-5416 
Diane K. Kiesling, Esquire 
Landers Law Firm 
P.O. Box 271 
Tallahassee. FL 32303-6290 
Lee L. Willis 
James D. Beasley 
Ausley & McMulIen Law Firm 
227 South Calhoun Street 
Tallahassee, Florida 3230 1 
Ms. Angela Llewellyn 
Tampa Electric Company 
Post Office Box 1 11 
Tampa, Florida 3 3 60 1 

~ 

Jennifer May-Brust, Esq. 
Colonial Pipeline Company 
945 East Paces Ferry Road 
Atlanta. GA 30326 
Mi c he I1 e Hers he 1 
Florida Electric Cooperatives Association, Inc. 
29 16 Apalachee Parkway 
Tallahassee. FL 3230 1 

Bruce May, Esquire 
Holland Law Firm 
Post Office Drawer 8 10 
Tallahassee, FL 32302-0s 10 

Michael Briggs 
Reliant Energy Power Generation, Inc. 
801 Pennsylvania Avenue, Suite 620 
Washington, DC20004 
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Sofia Solemou 
526 15 Street, Apt. 14 
Miami Beach, FL 33 139 

Bill L. Bryant, Jr., Esquire 
Natalie B. Futch 
Katz, Kutter, Haigler, Alderman, Bryant & Yon, P.A. 
106 East College Avenue, 12'h Floor 
Tallahassee, Florida 3 23 0 1 

Thomas J. Maida, Esquire 
Foley & Lardner 
106 East College Avenue, Suite 900 
Tallahassee, FL 32301 

Daniel Doorakian 
Moyle, Flanigan, Katz, Raymond & Sheehan, 
P.A. 
The Perkins House 
1 18 -North Gadsden Street 
Tallahassee, Florida 32301 

Thoinas W. Kaslow 
Calpine Eastern 
The Pilot House, Znd Floor 
Boston, Massachusetts 02 1 10 
Marchris Robinson 
Manager, State Government Affairs 
Enron Corporation 
1400 Smith Street 
Houston, Texas 77002-736 1 

Timothy S. Woodbury 
Vice President - Strategic Services 
Seminole Electric Cooperative, Inc. 
163 13 North Dale Mabry Highway 
Tampa, Florida 33688-2000 

Mark F. Sundback 
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