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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Investigation af ueqaiﬁition } 891309-WS
Rd]ﬂﬁtm&nﬁ Fﬂliw ) 25729
- ) 2717792

The toliawing'aommiﬂﬁianarﬁ partiﬂipat@dAin*tbaAd;spasition of
this matter:

THOMAS M. BEARD, Chairman
BETTY EASLEY

BY THE COMMISSION:

n Novenber 17, 1989, the Office of Public Counsel (OPC) filed
a Petition to Initiate Rulemaking Froceedings or Alternatively to
Issue an Order Initiating Investigation. OPC proposed a specific
amendment to Rule 25-30.040(3){oc}, Florida Administrative Code,
regarding the treatment of acgquisition adijustments in rate base

By Order Ho. 22361, issued January 2, 19%0, we denied OPC's
reguest to initiate rulemaking and instead initiated an
investigation of our policy on acguisition adjustments. As part of
our investigation, we reguested and received written comments from
interested persons and held an informal workshop on March 28, 1%90,
to discuss the Commission's current policy and OPC's proposed
changes. By proposed agency action (PAA) Order Ho. 23376 issued
August 21, 1290, we declined to make any changes to our acguisition
aﬁ;yatmeut policy. On September 11, 1990, OPC filed a protest to
Order Mo, 23376. Pursuant to Bection 120. 5?(2}, Florida Statutes,
we afforded all parties the opportunity to be heard on this matter
at an oral presentation on July 2%, 1991. This Order contains our
final dispoesition of this procesding.

ACQUISTTION ADJUSTMENT POLICY

ur policy on acguisiticon adjustrents since approximately 1953
sen that absent @wtraarﬁinarf circumstances, the purchase of
y aystem at & p?@wdtm oy discount shall not affect rate
;ha purpose of this pollicy, as stated in PAA Order HNNo.
has been to oreate an incentive for larger utilities to
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acguire small, troubled utilities. We believe that this policy has
done exactly what it was designed to do. Since its implementation,
many small utilities have in fact been acquired by larger
utilities, and we have changed rate base in only a few cases.

OPC charges that the relationship between rate base and
utility investment is broken upon the sale of a utility. An
acquiring utility must therefore establish the extent to which its
own investment is prudent without regard to the seller's rate base
or investment level. OPC believes that investors in the selling
utility recover their investment through the sale of the utility;
the buyer's investment is represented by the purchase price. By
not allowing the buyer to incresse rate base to equal the purchase
price through a positive acguisition adjustment, OPC claims, the
Commission is not allowing the buyer to earn a return on imprudent
investment.

OPC seens to view positive and negative acquisition
ad justments somewhat differently. For positive acquisition
adjustments, OPC believes that appropriate standards must be
established for the buyer to show, and for the Commission to
evaiuate, the prudence of the acguisition at a premium so the sale
of a utility does not increase customer rates without any new
assets being devoted to utility service. But for negative
acguisition adiustments, OPC believes that the Commission has no
alternative wxrept to automatically impose an adijustment.

OFC asserts that if the negative acguisition adjusipent is not
nposed wpon the buyer, the Commisgion is ¢reating & mythical
nvestment above the actual compitment of capital by the buyer.
his error, OPC arvgues, is further compounded hky the buyer's
recovering depreciation expense on this mythical investment.

OPC also argues that this Commission does not have the
stat %*@vv authority fto give the buver the rate base of the seller.
Secrion 36?.&%3{2;{&}, Florida Startutes, refers to "the investment
< ubility.?® OPC claims that the seller is not the "utility®
T in this definition, tfthe buver is. Therefore, OPC
the "investment of the utility® must be the prudent

s

made by the buyer.
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(collectively, the utiliﬁy companies) make several arguments in
response to OPC. First, they point out that OPC suggests an
inconsistent use of purchase price. Where a negative acguisition
adjustment pertains, the investment of the utility means the
purchase price paid by the buyer, but where a positive acquisition
adjustment is considered, the investment of the utility means the
net book value, or rate haﬁ&¢ of the seller. The utility companies
also argue that if the Commission were to adopt OPC's view, the
incentive for larger wutilities +to rescue small, distressed
utilities would be erased. Further, the utility companies assert
that OPC's position conflicts with prior unchallenged Commission
decisions allowing positive acquisition adjustments. in
conclusion, the utility coppanies also argue that our current
policy comports with our broad authority to interpret and implement
our statutory authority in a panner which best serves the long term
interests of the ratepayers.

Oon the peoint of statutory interpretation, we disagree with
OPC. We do not think that Section 367.081(2)(a), Florida Statutes,
limits us from including in rate base only that which an acguiring
utility has invested in the system, i.e., the purchase price, as
OPC asserts. This Commissiocn hasg consistently interpreted the
"investmant of the utility"® as contained in Section 367.081(2) (a),
Florida Statutes to be the original cost of the property when first
dedicated to public service, not only in the context of acguisition
adjustments, but elsewhere as well. In our current policy on
acguisition adjustments, we do not deviate from this
interpretation, nor do ws exceed our statutory authority.
Furthermore, OPT has clited no auvthority to support its contention
that we have misinterpreted the statute.

We still believe that our current policy provides a much
needed incentive for acguisitions. The buyer earns a return on not
just the purchase price but the entire rate base of the acquired
utility. The buver also receives the benefit of depreciation on
the full rate basge. Without these benefits, large uvtilities would
have noe incentive to look for and acquire ﬁm&li, troukbled systens.
The customers of the acguired utility are not harmed by this policy
%WGangg, awm&ra&iy, upuw acguisition, rate h& L2 h&ﬁ not changed, 80
it not changed Indead, we think the customers receive

ich ammau? te & better gqguality @{ service  at &
e rate. wWith new ownevship, there are beneficial changes:
ation of financial pressure on the utility due to its
o obtalin capital, the ability to attract capital, a
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Protection ﬁg&nﬂy i 8, naﬁnnﬁd caata due to economies of
scale and the abil t@ buy in bulk, the introduction of more
professional and experienced management, and the elimination of a
general disinterest in utility a?eratiaﬁs in the case of developer
owned systems.

Some utilities that are actively acquiring troubled utilities
have found that our policy has given them the ability to make some
purchases at a premium because of the balancing effect created by
purchases made at a discount. Thus, our current policy offers
enough incentive for utilities to wmake multiple purchases at a
discount and still purﬁhage a4 troubled utility that can only be
purchased at a premium.

At the July 29, 1991, oral ﬁrﬁﬁﬁﬁtatlﬁnﬁ OPC stated that any
incentive for acquisition should be in the form of a higher rate of
return. We do not belleve that this would create the necessary
incentive. To illustrate, if an acquired system with a net boock
value of $100,000 was purchased for $80,000 and we raised the
return on eguity by 200 basis points, a utility with 50% eguity
would benefit after taxes by approximately $470. If the award were
400 basis points, the incentive after taxes would be approximately
$9240. We do not think that this is an adequate incentive for the
acguisition of any troubled systen.

In consideration of the foregoing, we conclude this
investigation of our acguisition adijustment policy without making
any change thereto. We note that ocur staff has opened a docket,
Docket HNo. $11082~-WsS, wherein rales on acguisition adjustments will
be addressed.

it is, therefors

ORDERED by the Floride Public Service Commission that this
investigation of current Commission policy on acguisition
adjustments is concluded and that policy, as described in the body
of this Order, is hereby confirmed. It is further

ORDERED that this dockeb ig closed.
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By ORD} 'wﬁ the Florida Public Service Commission, this _}7¢h
day of _FEBRUARY U T ygez ‘ |
STEVE TRISBLE, (7
axviﬁian c¢f Red®rds and Reporting
{ SEAL)Y
MIF

BOTICE OF FURT CEEDINGS OR JUDICIAL REVIEW

The Fiar;ﬁa Public Service Commission is required by Section
120.59(4}), Florida Statutes, to notify parties of any
administrative hearing or judicial review of Commission orders that
ig available under Sections 120.57 or 120.68, Florida Statutes, as
well as the procedures and time limits that apply. This notice
should not be construsd to mean all reguests for an administrative
hearing or judicial review will be granted or result in the relief
sought.

Any party adversely affected by the Commission's final action

ir this matter may reguest: 1) reconsideration of the decision by
£il 3 ny a motion far fﬁ*ﬂﬂﬁiﬁ&r&%lﬂﬂ with the Director, Division of
§¢ rds and ﬁ@?%fﬁiﬂq within fifteen {15 days of the issuance of
th zm order in the fore presc cribed by Rule 25~22.060, Florida
Administrative Code; ov 2 judicial review by the Flcorida Suprenme
Court in the case of an %i%@ﬁriﬁ, gas or telephone utility or the
First District Court of Appesl in the case of a water or sewver
atility by §§&imq a notice of appesl with the Director, Division of

® rds and Reporting and filing a copy of the mﬁt*gb mf appeal and
vhe filing feae w*t% t%& appropriate court This filing must be
completed within thirty {30 day *%w isguance of this corder,
rxaxm<mt v &w}a @*E,* of hppellate Procedure. The
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