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E. Earl Edenfield, Jr. 
General Attorney 
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Ann H. Shelfer 
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Tallahassee, FL 32301-5027 
Tel. No. (850) 402-0510 
Fax No. (850) 402-0522 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Complaint of BellSouth ) 

Telecommunications and Information ) 

Disputes. ) 

Telecommunications, Enc. against Supra ) Docket No. 00 1097-TP 

Systems, Inc., for Resolution of Billing ) 

) Filed: February 22,2002 

BELLSOUTH TELECOMMUNICATIONS, INC.+S MOTION TO STRIKE 
PORTIONS OF THE DIRECT TESTIMONY OF OLUKAYODE F&AMOS 

AND DAVID NILSON 

BellSouth Telecommunications, Inc., (“BellSouth”) files this Motion to Strike 

Portions of the Direct Testimony of Olukayode Ramos and David Nilson, and says: 

I. BACKGROUND 

On January 3 1, 2002, the Florida Public Service Commission (“Commission”) 

issued an Order Setting Matter for Rehearing and Establishing Procedure that, among 

other things, set forth the issues to be addressed in this proceeding. Those issues, which 

were adopted from the Commission’s Order Establishing Procedure (Order No. PSC-0 1 - 

0388-PCO-TP) dated February 15,2001, are: 

Issue 1: 

Issue 2: 

Issue 3: 

Issue 4: 

Should the rates and charges contained (or not contained) in the 
1997 AT&T/BellSouth Agreement apply to the BellSouth bills 
at issue in this Docket? 

Did BellSouth bill Supra appropriately for End-User Common 
Line Charges pursuant to the BelISoutWSupra interconnection 
and resale agreement? 

Did BellSouth bill Supra appropriately for changes in services, 
unauthorized local service changes, and reconnections pursuant 
to the BellSouth/Supra interconnection and resale agreements? 

Did BellSouth bill Supra appropriately for secondary service 
charges pursuant to the BellSoutWSupra interconnection and 
resale agreement? 



The scope of these issues was defined by the Commission in two Orders: (1) the 

Commission’s Order Granting Oral Argument and Granting in Part and Denying in Part 

Motion to Dismiss (Order No. PSC-00-2250-FOF-TP) (“Order on Motion to Dismiss”); 

and (2) the Commission’s Order Denying Motion for Reconsideration or Clarification of 

Order on Motion to Dismiss (Order No. PSC-01-0493-FOF-TP) (“Order on 

Reconsideration”). These Orders limited the scope of this proceeding to billing disputes 

arising under the 1997 BellSouWSupra Resale Agreement. In its Final Order on 

Complaint (Order No. PSC-0 1-1 585-FOF-TP) dated July 3 1, 2001 , l  the Commission 

discusses the issue limitations imposed on this proceeding in the Order on Motion to 

Dismiss: 

In Order No. PSC-00-2250-FOF-TPY issued November 28, 2000, 
we determined that the relevant agreement in this instant matter is the 
resaIe agreement entered into by BellSouth and Supra on June 26, 1997, 
approved by us on October 8, 1997, and effective June 1, 1997, through 
December 1999. For clarification, we found that those issues in dispute 
arising on or after October 5, 1999, the effective date of Supra’s adoption 
of the AT&T/BellSouth agreement, were to be addressed by the sole and 
exclusive remedy available, pursuant to the terms of the adopted 
agreement, which is private arbitration. 

Final Order on Complaint at p. 3. 

As discussed in more detail below, Supra has raised a number of issues 

surrounding other agreements that Supra had with BellSouth that have no relevance to 

this proceeding. Specifically, BellSouth objects to: (1) testimony surrounding the 

circumstames leading up to the execution of the October 23, 1997 Supra/BellSouth 

Interconnection Agreement; (2) testimony concerning the unbundled network element 

’ Although the Final Order on Complaint was not made a part of the re-hearing proceeding, the 
Commission’s discussion of its interpretation of the Order on Motion to Dismiss and the Order on 
Reconsideration, both of which are a part of the re-hearing proceeding, is relevant here. 
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(“UNE’’) provisions of the October 23, 1 997 SupraBellSouth Interconnection 

Agreement; (3) testimony regarding the circumstances leading up to Supra’s adoption of 

the AT&T/SellSouth Interconnection Agreement in 1999; and (4) testimony conceming 

the private arbitration arising under the adopted AT&T/BellSouth Interconnection 

Agreement. 

rI. TESTIMONY REGARDING THE CIRCUMSTANCES LEADING UP TO 
THE EXECUTION OF THE OCTOBER 23, 1997 SUPRA/BELLSOUTH 
INTERCONNECTION AGREEMENT. 

A. Direct Testimony of Olukayode Ramos (Page 4, Line 1 through Pa= 
6, Line 13 and Page 7, Line 21 through Page 8, Line 12). 

In these portions of his testimony, Mr. Ramos embarks upon a self-serving, 

pejorative recitation of the events leading up to the execution of the 1997 

Supra/BellSouth Interconnection Agreement.2 Mr. Rmos’ testimony in this regard is 

irrelevant. First, to the extent that Mr. Ramos is challenging the validity of the 1997 

SupraBellSouth Interconnection Agreement, such a challenge is without merit and 

beyond the scope of any issue in this proceeding. Second, even assuming that the 1997 

SupraBellSouth Interconnection Agreement is invalid, which it is not, such a finding 

would have no impact on whether certain charges were properly billed under the 1997 

SupraBell S outh Resale Agreement. 

It cannot be argued rationally that the circumstances leading up to the execution 

of the 1997 SupraA3ellSouth Interconnection Agreement (a Commission-approved 

agreement under which the parties operated for a number of years) have any bearing on 

Anticipating Supra’s testimony, BellSouth witness Patrick Finlen filed direct testimony addressing the 
issue of the circumstances leading up to the adoption of the Supra43etlSouth Interconnection Agreement. 
If the Commission grants BellSouth’s Motion, then page 4, line 14 through page 13, line 7 of Mr. Finlen’s 
testimony should also be stricken. 
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an issue in this proceeding. The Commission made it clear on page 2 of the Order Setting 

Matter for Rehearing and Establishing Procedure that “[tlhe scope of this proceeding 

shall be limited to the issues raised by the parties in ... the first Prehearing Order ... 

unless modified by the Commission.’’ If Supra believes that its testimony concerning the 

circumstances leading up to the execution of the 1997 SupraBellSouth Interconnection 

Agreement should be considered in this proceeding, then the proper avenue is for Supra 

to request that the Commission expand the current list of issues. Absent such 

Commission approval, the testimony of Mr. Ramos (Page 4, Line 1 through Page 6 ,  Line 

13 and Page 7, Line 21 through Page 8, Line 12, together with Exhibits KR-2, KR-3, and 

KR-4) should be stricken. 

B. Direct Testimony of David Nilson (Page 41, Line 1 through Page 43, 
Line 10 and Page 49, Line 11 through Page 50, Line 8). 

Based on the same grounds as stated above for the testimony of Mr. Ramos, the 

testimony of Mr. Nilson should also be stricken. Again, there is nothing in the 

circumstances leading up to the execution of the 1997 SupraBellSouth Interconnection 

Agreement that is relevant to this proceeding. Thus, the testimony of Mr. Nilson (Page 

41, Line 1 through Page 43, Line 10 and Page 49, Line 11 through Page 50, Line 8, 

together with Exhibits DN-2 1, DN-22, DN-24, and DN-25) should be stricken. 

111. TESTIMONY CONCERNING THE UNBUNDLED NETWORK 
ELEMENT (‘W“’’) PROVISIONS OF THE OCTOBER 23, 1997 
SUPRNBELLSOUTH INTERCONNECTION AGREEMENT. 

A. Direct Testimony of Olukayode Ramos (Page 6, Line 15 through Page 
7, Line 19). 

In this portion of his testimony, Mr. Ramos discusses the UNE provisions in the 

1997 SupraBeliSouth Interconnection Agreement and their supposed impact on the 
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provisions of the SuprdBellSouth Resale Agreement. This is simply another instance of 

Supra attempting to expand the issues beyond those delineated by the Commission. The 

ability, or inability, of Supra to exercise its rights under the provisions of the 1997 

SupraBellSouth Interconnection Agreement has no relevance to whether BellSouth 

properly billed Supra under the provisions of the SupraElellSouth Resale Agreement. 

If Supra believed that its rights under the 1997 SupraBellSouth Interconnection 

Agreement had been violated, then it was incumbent upon Supra to bring that grievance 

to the Commission. The Commission should not allow this proceeding to become a 

forum for Supra to pursue general grievances under long-expired agreements. Instead, 

the Commission should only entertain testimony strictly related to the issues as defined in 

the Order Setting Matter for Rehearing and Establishing Procedure. Thus, the testimony 

of Mr. Ramos (Page 6, Line 15 through Page 7, Line 19, together with Exhibit KR-5) 

should be stricken. 

B. Direct Testimony of David Nilson (Page 32, Line 14 through Page 40, 
Line 17 and Page 50, Line 10 through Page 58, Line 15 and Page 65, 
Line 6 through Page 69, Line 4 and Page 70, Lines 5 - 13). 

Based on the same grounds as stated above for the testimony of Mr. Ramos, the 

testimony of Mi. Nilson should also be stricken. Again, there is nothing about the 

provisioning of UNEs, or lack thereof, under the terms of the 1997 Supra/BellSouth 

Interconnection Agreement that is relevant to the issues as framed in this proceeding. 

Thus, the testimony of Mr. Nilson (Page 32, Line 16 through Page 40, Line 17 and Page 

50, Line 10 through Page 58, Line 15 and Page 65, Line 6 through Page 69, Line 4, and 

Page 70, Lines 5 - 13, together with Exhibits DN-5, DN-6, DN-7, DN-8, DN-9, DN-IO, 

DN-11 , DN-12, DN-13, DN-14, DN-15, DN-16, DN-17, DN-18, DN-19, DN-20 (with all 
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subparts), DN-26 (with all subparts), DN-27, DN-28, DN-29, DN-30, DN-3 1, DN-32, 

DN-33, DN-34, DN-35, DN-36, DN-37, DN-38, DN-39, DN-40) should be stricken. 

IV. TESTIMONY REGARDING THE CIRCUMSTANCES LEADING UP TO 
SUPRA’S ADOPTION OF THE AT&T/BELLSOUTH 
INTERCONNECTION AGREEMENT IN 1999. 

A. Direct Testimony of Olukayode Ramos (Page 8, Line 17 through Page 
11, Line 7). 

BellSouth does not dispute that the provisions of the AT&T/BellSouth 

Interconnection Agreement are relevant to this proceeding to the extent that the 

Commission needs to determine whether the rates and charges in the AT&T/BellSouth 

Interconnection Agreement apply to the bills at issue in this proceeding. In fact, a large 

portion of Mr. Nilson’s testimony is directed to that issue. BellSouth has no objection to 

that testimony. 

BellSouth does object, however, to the testimony of Mr. Ramos that discusses his 

version of the events leading up to the adoption of the AT&T/BellSouth Interconnection 

Agreement. Similar to BellSouth’s discussion in Section I1 of this Motion, Supra does 

not challenge the validity of the AT&T/BellSouth Interconnection Agreement. To the 

contrary, Supra relies on the AT&T/BellSouth Interconnection Agreement as the basis for 

its testimony that BellSouth improperly billed Supra. Given this reliance on the 

AT&T/BellSouth Interconnection Agreement, Mr. Ramos’ incessant complaining about 

the circumstances surrounding Supra’s adoption of the AT&T/BellSouth Interconnection 

Agreement is simply not relevant. Mr. Ramos’ testimony is unfairly, and inaccurately, 

designed solely to try and paint BellSouth in a bad light and has nothing to do with the 

billing issues in this proceeding. Thus, the testimony of Mi. Ramos (Page 8, Line 17 
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through Page 11, Line 7, together with Exhibits KR-6, KR-7, KR-8, and KR-9) should be 

stricken. 

V. TESTIMONY CONCERNING THE PRIVATE ARBITRATION ARISING 
UNDER THE ADOPTED AT&T/BELLSOUTH INTERCONNECTION 
AGREEMENT. 

A. Direct Testimony of David Nilsoa (Page 30, Line 15 through Page 32, 
Line 2 and Page 43, Line 12 through Page 49, Line 9 and Page 58, 
Line 17 through Page 64, Line 17)* 

In his testimony, Mr. Nilson makes reference to the private arbitration 

proceedings between Supra and BellSouth under the AT&T/BellSouth Interconnection 

Agreement. This testimony should be stricken for two reasons. First, the Commission 

has already considered the proper forum for claims arising under the AT&T/BellSouth 

Interconnection Agreement. In its Order on Motion to Dismiss, the Commission ruled: 

. . . we find that the dispute resolution provisions in each of the agreements 
should be strictly followed. 

Accordingly, we find that Supra’s Motion to Dismiss should be granted as 
to the portion of the Complaint alleging Supra’s failure to pay for services 
received under the present agreement, because of the exclusive arbitration 
clause. 

Order on Motion to Dismiss at p. 4. 

It is ironic that the very issues Supra requested be removed from this proceeding 

for lack of the Commission’s subject matter jurisdiction, are the very issues that Supra 

has improperly attempted to insert back into this proceeding. The Commission has 

already determined that the proper forum for Supra to address these issues is private 

arbitration, not this proceeding. It is therefore inconceivable that this testimony can in 

any way be relevant to any issue in this proceeding. 
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The second reason that the Commission should strike Mr. Nilson’s testimony3 is 

that activities associated with the arbitration proceeding are confidential. As noted in the 

AT&T/BellSouth Interconnection Agreement (Section 14.1 of Attachment 1): 

BellSouth, [Supra], and the Arbitrator(s) will treat any arbitration 
proceeding, including the hearings and conferences, discovery, or other 
related events, as confidential, except as necessary in connection with a 
judicial challenge to, or enforcement of, an award, or unless otherwise 
required by an order or lawful process of a court of governmental body. 

Supra’s attempt to introduce excerpts of a discovery deposition is a blatant 

violation of the AT&T/BellSouth Interconnection Agreement and should not be 

condoned by the Commi~sion.~ Supra has not demonstrated, not even attempted to 

demonstrate, that it is attempting to introduce this material into this proceeding under any 

of the confidentiality exceptions set forth in Section 14.1 of Attachment 1 of the 

AT&T/BellSouth Interconnection Agreement. Nor has Supra attempted to protect this 

confidential material by redacting it fkom the public version of Mr. Nilson’s testimony. 

Further, Supra’s deliberate disclosure of these codidential materials is not consistent 

with representations made by Supra regarding the confidential nature of discovery 

materials in other proceedings. 

The Commission should not tolerate Supra’s egregious conduct in attempting to 

introduce irrelevant and confidential materials into this proceeding. Therefore, the 

testimony of Mi. Nilson (Page 30, Line 15 through Page 32, Line 2 and Page 43, Line 12 

BellSouth specifically refers to page 43, line 12 through page 48, line 15, which quotes portions of a 3 

discovery deposition taken by Supra in the private arbitration. 

BellSouth is not asking the Commission to take any enforcement action against Supra in this proceeding. 
BellSouth is considering its legal recourse against Supra and Supra’s counsel and, if appropriate, will 
pursue that legal recourse in a separate proceeding. 

4 
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through Page 49, Line 9 and Page 58, Line 17 through Page 64, Line 17, together with 

Confidential Exhibits DN-40, DN-4 1 ,  and DN-42) should be ~tr icken.~ 

WEREFORE, for the reasons discussed above, BellSouth respectfully requests 

that the Commission grant BellSouth’s Motion and strike the referenced portions of the 

testimony of Supra witnesses Ramos6 and Nilson. 

Respectfully submitted this 22“d day of February 2002. 

BELLSOUTH TELECOMMUNICATIONS, INC. 

LM) NANCY B. WITE 
JAMES MEZA 111 
c/o Nancy H. Sims 
150 So. Monroe Street, Suite 400 
Tallahassee, FL 32301 
(305) 347-5558 

R. DOUGLAS U C a Y  C&@y 
E. EARL EDENFIELD JR. 
Suite 4300 
675 W. Peachtree St., NE 
Atlanta, GA 30375 
(404) 3 3 5-0763 

434794 

BellSouth also objected to Exhibit DN-40 in Section I11 of this Motion. As BellSouth has not seen the 
confidential testimony and exhibits, BellSouth assumes that this testimony and related exhibits relate to the 
private arbitration. 

If the Commission grants BellSouth’s Motion in its entirety as to Mr. Ftamos’ testimony, then the entire 
testimony of Mr. Ramos should be stricken as the only remaining portions of the testimony would be non- 
substantive testimony concerning Mr. Ramos background and employment history. 
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