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ATTORNEYS AT LAW , -  

JON C. MOYLE, JR. 
E-mail : jmoylejramoy lelaw .com 

The Perkins House 
118 Nordi Gddsden Street 

Tallahassee, Florida 32301 

Telephone: (850) 681-3328 
Facsimiie: (850) 681-8788 

March 28, 2002 
West Palm Beach Office 

(561) 659-7500 

Bv Hand Delivery 

Chairman Lila A. Jaber 
Commissioner Braulio L. Baez 
Commissioner Rudolph Bradley 
Commissioner J. Terry Deason 
Commissioner Michael A. Palecki 
Blanco Bayo’, Director, Division of 

Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-0842 

Commission Clerk and Administrative Services 

Re: Proposed Codes of Conduct Rule, Rule 25-7.072, 
Florida Administrative Code, Docket No. 011368-GU 

Dear Commissioners: 

By Order dated February 28, 2002, the Florida Public Service Commission 
(“Commission”) issued a Notice of Rulemaking in the above-captioned docket. In its Order. the 
Commission proposed to adopt new Rule 25-7.072, Florida Administrative Code (the “Proposed 
Rule”). The Commission’s Notice was published on March 8, 2002, in the Florida Administrative 
Weekly. According to the Commission’s Notice, the “Purpose and Effect” of the Proposed Rule 
is “to prevent cross subsidization by natural gas utilities of their unregulated marketing affiliates 
to avoid giving them unfair advantage over competitors.” On behalf of NU1 Energy, Inc., 
(“NUIE”) we provide the following comments on the Proposed Rule. 

I. NUI Energy’s Interest in the Proposed Rule 

NUIE is a corporation organized under the laws of the State of Delaware. NUIE has been 
selling natural gas to small and midsized retail customers in Florida on an unregulated basis for 
over seven (7) years ,and currently has nearly 1,000 customers in Florida. NUIE competes 
directly with other unregulated gas sellers including FPL Energy Services, Inc. (“FPLES”), a 
utility-affiliated gas marketer, in selling natural gas service in Florida. Vmjsaffected by the : f 
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Proposed Ruk because (1) NUIE is an affiliate of NU1 Utilities, Inc. d/b/a City Gas Company 
of Florida (“CGF”), a natural gas utility under the jurisdiction of the Commission. and (2) as 
discussed herein, the Proposed Rule does not prohibit or restrict the continued cross-subsidization 
of FPLES by its Commission-regulated parent utility company, Florida Power & Light Company 
(“FPL”). 

11. Specific Comments on Proposed Rule 25-7.072. F.A.C. 

A .  NUIE Supports the Ob-iectives of the Proposed RuIe 

NUIE supports the Commission’s stated objectives to prevent cross-subsidization by natura[ 
gas utilities of their unregulated marketing affiliates and ensure that the unregulated affiliates do 
not enjoy an unfair advantage over their non-affiliated competitors. NUIE believes that the 
Proposed Rule has been designed to protect and provide benefit to retail energy customers in 
Florida in two important ways: (1) by ensuring that utility customers are not subsidizing the 
activities of unregulated enterprises through the utility’s rates, and (2) by creating and fostering 
a robust and fair competitive marketplace for the sale of unregulated natural gas, where consumers 
can reap the benefits that result from suppliers competing on a level playing field. 

B. The Proposed Rule Does Not Go Far Enough to Prevent Cross-Subsidization 

However, NUIE respectfblly submits that the Proposed Rule, as currently drafted, falls 
somewhat short of the Commission’s stated goals. Because the Proposed Rule only addresses the 
relationship between regulated and their unregulated marketing affiliates, 
rather than addressing the broader issue of cross-subsidization practices by all regulated utiIities -- 
including electric utilities that are affiliated with unregulated natural gas marketing companies -- 
over 3.9 miIIion Florida utility ratepayers will not enjoy the benefits or protection afforded by the 
Proposed Rule and will continue to subsidize the activities of unregulated natural gas affiliates 
through the marketing and cost accounting practices of their regulated utilities. As a result, 
existing anti-competitive practices will continue to thrive in Florida’s unregulated gas marketplace. 

As published, the Proposed Rule reaches only the relationships between regulated gas 
utilities and their unregulated marketing affiliates. Therefore, FPL, a regulated electric utility 
in Florida, a major purchaser of gas and a substantial capacity holder on the Florida Gas 
Transmission (“FGT”) system, and its unregulated gas marketing affiliate, FPLES, would entirely 
escape the application of the Proposed Rule. As a result, FPL’s cross-subsidization of FPLES’s 
unregulated natural gas business, and the attendant unfair competitive advantage FPLES enjoys 
over competing natural gas marketing entities, will continue unabated. It is troubling that the very 
activities the Commission is seeking to prevent through the Proposed Rule are already occurring 
in Florida. Moreover, these activities, seem to be considered “business as usual” at FPL and 
FPLES, and will continue even following the enactment of the Proposed Rule. 
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C. Facts Revealing Cross-Subsidization of FPLES by FPL 

The Commission’s Bureau of Auditing Services (“Bureau”) prepared an audit report entitled 
Florida Power and Light Natural Gas Audit. Twelve Months Ended December 3 1. 2000, Audit 
Control No. 00-353-4-1, (hereafter “Audit Report,” attached as Exhibit A to this letter), which 
documents the audit by the Bureau of the purchasing and selling practices of natural gas by FPL 
and FPLES during the year 2000. As documented in the Audit Report, the Bureau has uncovered 
facts that show that FPL and FPLES are engaged in a course of conduct that violates the 
fundamental tenets supporting the Proposed Rule. Specifically, the Audit Report reveals the 
fo I lowing : 

1. FPL electric service ratepayers are cross-subsidizing the business of FPLES. 

Audit Report Disclosure No. 4 states: 

Florida Power and Light Energy Services (FPLES), the non-regulated 
gas marketing affiliate of Florida Power and Light, only records 
revenues and cost of gas, and sales and administrative costs related to 
customers that are outside of Florida Power and Light’s utility territory. 
If customers of FPLES are in Florida Power and Light’s utility territory, 
the revenue, cost of gas and other sales and administrative costs related 
to those customers are recorded as utilitv revenue and expenses. FPLES 
customers that are out of territory are approximately 30% of all of its 
customers. Therefore, approximately 70% of the business of FPLES is 
r - .  

Audit Report, Disclosure No. 4, p. 10 (emphasis added). 

Audit Report Disclosure No. 4 concludes: “[Iln addition, because gas sales operated at 
a loss in the year 2000, the loss related to in-territory customers was passed through utility 
operations.” Audit Report , Disclosure No. 4, p. 10. 

2. FPLES management costs in F’PL’s electric utility service territory are 
absorbed and subsidized by FPL. 

Audit Report Disclosure No. 5 describes FPL’s practice of recording FPLES’s in- 
territory revenues and payroll in the regulated FPL utility and not in FPLES books. Because of 
this practice, FPLES revenues and payroll are not included in the percentage allocation used to 
allocate common management related costs. Audit Report Disclosure No. 5 recognizes that 
“[slince total management fee allocation costs are $123,133,181, if in-territory gas operations 
were recorded in FPLES instead of the utility, an additional $123,133.81 would have been 
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removed from FPL utility operations and charged to FPL Group Capital.’’ Audit Report 
Disclosure No. 5 ,  p.  12. 

3. F’PL is subsidizing FPLES’s marketing efforts. 

Audit Report Disclosure No. 6, which describes charges to FPLES, states: “The cost of 
some brochures and mailings used to promote the sale of gas was paid by Florida Power & 
Light, charged to in-territory (ER 94).” Audit Report, Disciosure No. 5 ,  p.  14. The Audit 
Report opines that “[tfhe time the utility employees charge to ER 94, as mentioned above. 
represents amounts that are charged directly to the utility for in-territory business. Therefore, 
these utility employees are working for the non-regulated gas business. ” Audit Report. 
Disclosure No. 5 ,  p. 15. Audit Report Disclosure No. 5 further states: 

Using the company’s methodology of charging in-territory revenues and 
expenses to the utility and out-of-territory revenues and expenses to 
FPLES, costs of items used for both in-territory and out-of-territory 
should have been allocated. They were not. If the Commission 
determines that non-regulated operations should not be included in utility 
books, the entire amount of revenue and expense related to in-territory 
gas should be removed and transferred to FPLES. 

Audit Report, Disclosure No. 5 ,  p. 15 (emphasis added). 

4. The relationship between FPL and FPLES may be creating an environment 
that lessens retail competition within the state of Florida to the detriment of 
gas consumers. 

In Audit Report Disclosure No. 3, Commission Auditors opined that “[tlhe ability of FPL 
Group to be able to support FPLES so that it can stay in the market in spite of a loss condition 
may contribute to an anti-competitive environment since many small companies could not sustain 
a similar loss.” Audit Report, Disclosure No. 3, p. 9. 

5. FPL and FPLES are sharing employees, which would be in violation of 
Section 2(c)(5) of the Proposed Rule. 

Specifically, Audit Report Disclosure No. 4 expressly describes the natural gas marketing 
“sales blitz” and regular marketing practices in which FPL employees engaged on behalf of 
FPLES. Audit Report Disclosure No. 4 recognizes that: “FPL employees are selling the services 
which is being billedoby FPLES but recorded by FPL. They represent themselves as FPL 
employees and not as FPLES employees.” Moreover, per Audit Report Disclosure No. 6, “[tlhe 
number of customers of FPLES increased 135% (from 91 to 214) in July of 1999 because FPL 
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utility employees participated in the sales blitz that occurred from February to April 1999.” Audit 
Report. Disclosure No. 6, p. 14. 

These provisions and others in the Audit Report make abundantly clear that the great 
majority of FPLES’s business in Florida is subsidized by FPL electric utility ratepayers, in clear 
contravention of Chapters 350 and 266, Florida Statutes, which prohibit such cross-subsidization 
by the utility ratepayers of Florida. NUIE submits that to comply with Chapters 350 and 366, 
Florida Statutes, and the prohibition on cross-subsidization therein, all of FPLES’s gas business 
expenses and revenues -- not just out-of-territory expenses and revenues -- must be separated from 
FPL’s utility operations. As FPL currently operates, its electric utility ratepayers are subsidizing 
FPLES’s marketing and other business expenses. 

111. Conclusion 
NUIE submits that in order for the Commission to achieve its stated objectives to prevent 

cross-subsidization of unregulated natural gas marketing affiliates by regulated utilities and to 
prevent unfair competitive practices involving unregulated natural gas marketing affiliates, the 
Proposed Rule should be expanded to apply to the operations of all utility-affiliated gas marketing 
companies -- not just regulated utilities -- with respect to the operation of the affiliate within 
the regulated utility’s service territory. 

In order to achieve its objectives, NUIE would propose that the Commission either (1) 
modify the proposed definition of “Marketing Affiliate” in Rule 25-7.072( 1) to read as follows 
(underline language is added): (1) Marketing Affiliate means an unregulated business entity that 
is a subsidiary of a gas utility or electric utilitv or is owned by or subject to control by the gas 
utility’s or electric utility’s parent company, and sells gas at the retail level to a transportation 
customer within the gas utility’s or electric utility’s service territory, and make other conforming 
changes within the Proposed Rule; or (2) initiate a separate rulemaking to impose simiIar 
requirements on electric utilities and their unregulated marketing affiliate; or (3) consider 
amending the existing Cost Allocation and Affiliate Transactions Rule, Rule 25-6.1351, F.A.C., 
to address these issues; or (4) initiate a proceeding to specifically address the cross-subsidization 
issues addressed in the Florida Power and Lkht  Natural Gas Audit. Twelve Months Ended 
December 3 1. 2000, Audit Control No. 00-353-4- 1. 

Therefore, NUIE’s support of the Proposed Rule must be qualified because, in NUIE’s 
opinion, the Proposed Rule does not fully achieve the Commission’s stated objectives. Only when 
FPL’s cross-subsidization of FPLES and the resulting unfair competitive advantage it enjoys in 
the natural gas marketing area are adequately addressed by the Commission’s rules can the 
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Commission fully achieve its objectives of preventing ratepayers’ subsidization of unregulated 
affiliates and fostering competition that will benefit Florida utility ratepayers. 

Attorneys for NU1 Energy, Inc. 

cc: Paul J. Chymiy, Esquire, NU1 Corporation 
PSC Staff and Interested Parties 

Exhibit A: Florida Power and Light Natural Gas Audit, Twelve Months 
Ended December 3 1, 2000, Audit Control No. 00-353-4- I 
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DIVISION OF REGUUATORY OVERSIGHT 
AUDITOR'S REPORT 

MARCH 26, 2001 

TO: 
PARTIES 

FLORIDA PUBLIC SERVICE COPJhllSSION AND OTHER I N T E R E S T E O  

We have spplied the procedurEs describsd in this report to 2udit t h s  
purchasing and selliEg practices of natural 92s by Florida Power 2nd Light and FPL 
Energy Services, Inc., a subsidiay of FPL Group, Inc. during the ye3r 2000. 

* .. I- - .4-- . 
This i s  an internal accounting report prepared 2 i k r  performing a limited scope audit. 
Accordingly, this rEport should not be relied upon for m y  purposz except to rs;ist t k  
Commission staff in the performance of their duties. Subs:antiz1 additional work would 
- . z v ~  to be performzd to satisfy gznerzlly accepkd suditing s:andzrds and produce 
2udited financial statements for public usz  

-1- 
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SU id F A  ARY 0 F SI G N I F ICAN-T P ROC E 0 U R E S 

Our audit wzs performed by examining, on 2 t2.s: bzsis, certain transactions 2nd 
x c o u n t  bzknces which v e  believe zrz iuf;?cient to k s s  our  opinion. Our examindim 
did not Entail a complete revi5w of  211 fifizncizl trxisxtions of the company. Our m o ~  
impofiant audit procedures 
when ussd in this report: 

summaizxl bslovi. T h s  following dzfinitions ~ p p l y  

Scanned-  The documznts of zccounts wxs rzEd quickly looking fcr obvious errofs. 

Compiled- The exhibit amounts w e e  reconciled v4it.h thz genertl ledger, and accounts 
were scanned for'error or inconsistency. 

FPL ENERGY SERVICES (FPLES) : In ordsr to &.'lsrmine if sales to zi-iliatss wzfz 
following sfifliate trmsaction rulas, verified selected purchaszs of gzs from FPL's 
Energy Management and Trading invoices. Compared spot trades for Florida POWS 
and Light, FPL Energy Services and FPL Energy. 

In order to determine if  FPLES was charging its cus:omers reduced raks subsidized by 
FPL, verified gas revznues to monthly billing records. Read contracts with s d e c k . 5  
customers and recalcuIatsd bills. 

. *. 

In order to detekmine whether th2w wzs cros:-subsidy, conpiled the cAcuIations of tI-12 
Management Fee to determine the accuracy of all the components included in the fsz 
and alloation basi,s to the companies 2nd ~ ~ ~ ~ j ~ ~ ~ / e d  types of charges included in the 
Risk Management Fee. 

- 2  - 



Rezd company procedures for the purchase of Gas 2nd the cade of conduct policy. 

Read PSC Order NO. 00-2235-FOF-El - Cost N o d o n  and APiliats Trans2ctions. 
R ~ s d  applicsble FERC O r d e r s .  Fiead N A R K  Whits  Pzper on Aff i l iak Transactions. 

FLORIDA POWER A N D  LIGHT (FPL): 

In order to determine if i! cross-subsidy existed berY2usz of common us2 of empioyezs 
and whether employees szlling 92s represznted themsdves 2s FPL employess, 
scsnned a pzyroll lisiing of % I \  utility employees who v m k d  for F P l  Energy Sswices 
during various months in 2000. Selected employens for ints-viws. Verifizd informtion 
provided by intw&wees. Verified that the r s k k d  psyrotl charged to FPL 
Energy Servicesindudes overhz2.d costs; also, verifisd thzt cnarges for rent expensz 
and furniture and computer charges wer2 zlsa chxged to FPL Energy Services. 

TO determine c o h f  gas sold, scanned szlected montns of th2 utility's Monthly GZS*'-' 
Closing Reports and the Natural Gzs Price Computttions ~0rk jh23ts .  Verified m y  
selected adjustments. 

Determined from the N2tural Gzs Receiving Reports 2nd Natural G 2 s  Requisitions how 
the sdes to FPL Energy S2rvices ars recorded. 

C o m p r t d  the unit prices from various sales, including F P t  Energy Szwices, for 2000, 
from the Miscellaneous Bills for Natural Gss S&s to cjzltermine if m x k t  r z k  was 
charged. 

Conpared'ihe Gas usage from the Natural G x  Price Computztions w o r k s k . e t s  to 
acfual meter readings. 

Read compzny procedures for the purchzsz of ~ 2 . s  2nd the cock of conduct policy. 

Read any related Internal Audits. 

Recalculated vaiious electric utility bills for Florida Power G.nd Light customas who ars 
also FPL Energy Services, lnc. customers to d&rnine if F P t  customers using FPLES 
were getting discounts on electric service. 

SCOPE LlMITATION: 

We were not able to perform a test of the actual Utility purchas2s of gas beczuse the 
answer to DocumenVKecord Request 34 (dated 2/22/01) was not complete. The 
answer to the request (dated 3/7/01) provided a list of gas vendors for the utility for 
requested months, however, no invoice amounts w e e  included. On 318101 we notified 
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our FPL coordinator 1 d  additiofial inforrztion Y;ZS nezded. As of thz end of the sudit I 
this was not provided. Ini:ially, DocunsnVRemrd Raquest 9 (11231Q1) 2 s h d  for 
documentation related to various g z s  purchzs2sI the m w e r  provided (dztzd 2/9/01) 
wzs copies of the Monthly G ~ s  Closing Rt?ofis, which dekail the p s  purcf72s3j by 
vendor. However, thsss amounts re?resznt va ious  invctices and our szmpk 'could  not 
be selected from thes2 r22orts. Request 34 was wri tkn 2 s  a follow up to Rzquzs: 9, in 
order to receive more dstzil for the amounts included in tne Monthly Gas Closing 
Reoorts and to be zble to sdec t  a szmpfe. We will follow u p  this work in the upconing - .  

Fukl Ciause Audit.' 

* .  

' I  
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AUDIT DISCLOSURE NO. 1 

Subject: Fuel Clause And Transportation 

Statement of Fact: One of the objectives of this zudit w x  to dekrmine if t h s  sales of 
gas to FPL Services snd  othzr gss companies were removxl  from the cost of fue! that 
flowed through the fuel ckuse and whether transportation wzs includsd in the amounts 
charged to the affiliate. 

Schedule A-2 f rom the Fuel Recovery Clauss w ~ s  reviewed to detwnine the gas 
accounts that fio? through the fuel clausz. It w2s determined that accounts 501.1 20- 
Recoverable Fuel Gzs Steam Generation axaccoun t  547.1 20-Hecoverable Fuel G2s 

' Otherpower Generation relate to gas. Accounts 547.121 and 547.122 also relate to 
'gas in that they are the depreciation of thz Fort Cauderdale and Martin Gas pipelines. 
These relate to the actual utility plant projects and not to the transportation related to 
sales of g ~ s  on the Florida Gas Transmission pipeline. 

A few charges to account 501 .I 20 and 547.120 weir2 traced to source documentation to 
determine how the items were charged (ie. from inventory or directly), and whether 
sales to other companies were removed from the accounts that went to the fuel clause. 

Source documentation consisted of the Natural Gzs Requisition. The requisition shows 
the gas used at each location for each unit times an average unit price that is  
determined as follows: 

Total Cost of Commodity for the Month + 
Total Transportation Cost for the Month + 
FGT Gas Lateral Payments - 
Less Sales of Gas + 
Plus or Minus Imbalance Adjustments + 
Gas Adjustments To True-Up Accruals= 
Total Cost 1 (Divided by! 
Gas Used from CFlS (Plant Metering) = 
Unit Price to Cost to Expense 

Opinion: The sales of gas to affiliates and other g z s  companies are r2moved frorr, 2-e 
inventory cost at the sales price which is basad on the daily market. This cost is  
sometimes higher than the purchase price and sometimes lower. Prices lower than the 
, FPL purchasewice usually occur-because the company buyina the fud ordered i t  at a 
fixed price the prior month. 

The attached schedule summarizes the monthly transactions. The schedule shows that 
for the year, Florida Power and Light made a profit on the gas sales based on the 
commodity price alone. However, we cannot determine from tha sales schedules 
provided, which sales are bundled (with transportation) and which are unbundled 
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(without transportation). A review of the daily sales tickets to Florida Power and Light 
Energy Sewices (FPLES) shows that there wsre ocusions where FPLES bought 
bundled g z s  from FPL and this is probably true for other sales. When FPL sells gas to 
other companies, including the a f i l k t e ,  i t  i s  usually sold unbunaed  (without 
transportation). 1 he  tickets do show, however, that when a bundled sale is made, the . , .  -5aryc:  ib ni gI3 enough to include a charge for trmsportation. 

The schedule also shows that FPLES paid more than the average price of gas sold in 
each month and that there were sales at lower prices and higher prices. Review of the 
daily tickets show that the sales w a s  m s d e  to Florida Power and Light Energy Services 
at an amount over the daily market rste. 

I c 

c 
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FLORIDA POWER AND lK3HT 
ANALYSIS OF OAS SALES 

NOTE A 

APRIL 1,8.rs,m 5,513, 
MAY 885,508 3,107,747.37 3.51 22,726,227 72,092,m.a 3.1 7 
JUNE 3,119,914 13,852,224.78 4.44 2O,m0,318 91,607,m.@3 4.30 
JULY 937,007 4.51 6,161.63 4 . 9  21,51)8,91 B 93,624,790.00 4.3s 

SEPTEMBER 1,26,119 6,436,9G6.01 5.15 19,%,253 91,419,972.18 4.n 
OCTOBER Tn,CBl 4.Q32.766.38 5 . B  17,214,633 91 ,DEB.t46.70 5 .B  

AUGUST 1,44531 4 S , ~ , S O l . 9 4  4.42 2 1,937, I31 85,666,43532 3 91 

4 , s  NOVEMBER 1,646,973 8,229,332.57 5.00 14,976,351 83,€57,28.06 

3.n 

5 07 
4.56 
5.45 

5.43 

1,051 i119.74 
1 ,m,m .01 
I ,ni,978.1t3 
t ,782,066.07 
2.1 4 1,893.10 
2pI,54).63 
2,263,087.u) 
2,624,863.51 
3.aM.043.m 
2.924. t1)3.R) 

4.50 

5 #  
4m 

4.m 5.10 
4.57 5.04 
5 . s  5 81 

5.43 
6.18 

2.63 
2.64 
2.93 
3.12 
4 . B  

4. to 
462  
4 0 3  
4.52 

4.18 

NOTE A: BEFORE IMBALANCE‘AND ACCRUAL AOJUSTMENTS AND FGT LATERAL PAYMENTS 

\ 



AUDIT DISCLOSURE NO. 2 

Subject: Cost Allocation Order 

Statement of Fact: According to the Cost Allocztion 2nd AfizIizte Transaction Order 
PSC-00-2235-FOF-E1, dzted November 27, 2000, m zhiliate must be charged thz  
higher of fully allocsted costs or market,  however, the ruk is not spplicable to 'fuel 2nd 
related transportstion serviczs that bre subject to Commission review and approval in a 
cost recovery proceeding". J 

Deal tickets for several days in the  year were obtained and comparzd for prices charged 
to aII companies FPL sold ~ 2 s  to and to what f PL paid for the  gas. 

Opinion: The utttity sells c a s  to t he  non-reaulatod subsidiaw. Florida Power and Liqht 
Energy SeGces (FPLES) and prices i t  at market price plus a profit margin. 

.*- c 
.- - .,- 

Fully allocated costs would include an allocation of costs of the Energy Marketing and 
Trzding Group since i t  is msking the purchases for FPLES, in addition to bundled or 

- unbundled commodity costs. FPLES has its own buyer, but is not allowed to purchese 
commodity from anyone but FPL Energy Marketing and Trsding (a division of the utility). 
This requ';rement wzs mzde  because  of risk managzmmt. 

Since gas purchases are recovered through the fuel CIEWZ,S, and fuel transactions 
recovered through the clause are exempt from the sfiilizte rule requiring the company to 
t rmsfe r  costs at the higher of fully allocated costs or market, it appears that FPL is 
exempt from the affiliate transaction rule. - 

I' 



Subject :  Compatitive Pricing 

Opinion: The pricing mode\ used by F ? E S  r b z y  cantribute to the low p r i t i s  that  
c x z x l  the mmplzinl.  me zbility of F?L Grouo to be zble to s u ~ p o n  F?CE3 sa that i t  
 in stay in the mar'rcet in spite of a Icsr andi t ion  may csntnkuts  to an zntiam;;etitive 
Environment since r r m y  smal l  c3npznies  csuld not sus:zin a simiiar loss. H a v e v e r ,  

-inere s r e  other r l z r k c t e r m P L G v e  Szrent czr;?cznies that srs in s pcsition similar 



AUDIT DISCLOSURE NO. 4 

Subject: Utility V.S. FPLES 

Florida Fower and Light's utility territory. If customsrs of FPLES are in Florida Poivzr 
and Light's utility territory, thz revenue,.cost of ~ 2 . s  2nd othzr sales and administrative - - - -  

c 

Eosts relsted to thoss customers are recorded 2 s  utility revenue and expenses. I - P E S  
customers that are out of territory are approxintt3ly 3uy0 O( ail ai Its cust omsr  s. 
Therefore, appro.ximately 70% of the business of FPLEs i s  recorded in the utility. The 
percent varies bzsed on the usage of the in-territory customas and direct payroll which. 
is charged baszd on work o r d m  to in-territov, or out-of-territory time. 

FPL employees..+re selling the service which is being billed by FPLES but recorded by 
FPL. They represent themsdves as FPL employees and not as FPLES employees. 
The number of customers of FPLES increzsed 57% (from 91 to 214) in July of 1999 
because FPL utility employees participated in a s d s s  blitz that occurred from February 
to April of 1999. 

- 

Opinion: Althouoh the customers receive bills from FPLES, the non-regulated 
subsidiary, the revenues, cost of Q Z S  and trmsoortation, and the sales and 

2dministrative costs related to customsrs in FPL utility territory are recorded in the 
regukted utili . FPL representatives believe that in-territory business is bass 

h t  and should be recorded in the utility business. Whether n o w  - 
regulated revenues and expenses should be included in regulatory operations needs 

4 

be determined. 

In addition, because gas sales operated at a loss in the year 2000, the loss related to in- 
territory customers was passed through utility operztions. The company provided an 
income statement of in-territory revenues and ~ x p e n s z s  charged to utility operations'. It 
follows this disclosure. It shows a loss of S216,363 for in-territow unregulated Q ~ S  sales 

'that is recorded in utility books. However, the loss does not include an allocation of 
* corporate overhead costs ($123,133.18 see mmzgsment  fee disclosure) or overhed 

on payroll charged (51 92,622.78 see payroll disclosure). In addition. the incorn? 
statement was provided the Izst week of the audit and could not be verified. 
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AUDIT DISCLOSURE NO. 5 

SUBJECT: MANAGEMENT FEE 

STATEMENT OF FACTS: Costs that rekte to all divisions are accumul'ated and 
allocated to non-regulated operations using a thrs-e-part formula consisting of revenues, 
plant, snd payroll. Overall, 7.22% of thesz costs were slloczted to non-regulated and 
92.78% to regulated. The 7.22Y0, or $8,886,285 wzs charged to FPL Group Capital, 
Inc. The company does not charge this amount down to the individual divisions that 
make up Group Cslpital. Therefore, the amount related to FPLES is not on the FPLES 
income'stztement, -However, the affiliate alIocAion b x i s  for 2000 shows .25% of the 
7.22% relates to FPLES. 

L 

The types of costs allocated include infomztion management, human resources, 
finance, corpgate communicstions, .auditing, and resource analysis and planning. 
These amount'ed to $87,521,399. 

In addition, in the year 2000, a category called change in control v e s  charged. Several 
- of the officers contracts contained performance incentive provisions relating to bonuses 

and stock options that would be received over the life of the contract if certain 
performance goals were met. The contrscts also stzted that 100% of the incentives 
would be paid when t he  stockholders approved a merger. Therefore, on December 15, 
the incentives that relate to future performance were required to be paid. An amount of 
$35,611,782 was recorded for this change of control provision. Of this amount, 
$33,041,748 w ~ s  recorded in utility operations (Account 930.299) and $2,570,034 was 
allocated to non-regulated operations and charged to FPL Group Capital, Inc. It i s  
included in the $8,886,285 above. 

Total of the aft'iliated costs for common business units of 587,521,399 and the change 
of control of $35,611,782 is $123,133,181. 

Because FPLES's ia-t~rr i tnry re venues and payroll are recorded in the  utility and not in 
the FPLES books, these revenues and payroll are not included in the percentage 
allocation used to allocate common management fee related costs. 

OPINION: Common overhead costs that relate to the operation of in-territory g;ls are 
not separated and not charged on the FPLES in-territory gas income statement. 

, A revised allocation schedule was prepared that included the  revenues shown in the 
income statement in disclosure four and in-territory payroll provided in another request. 
Inclusion of these items increases n e  management fee allocation to FPLES from .25% 
to .35% or an increase of . IO%. Since totaI management fee allocation costs are 
$123,133,181, if in-territory gas operations were recorded in FPLES instead of the 
utility, z n  additional'$I 23,133.18 would have been removed from FPL utility op era tions 
and charged to FPL Group Capital. 

-12- 
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FPL UTILITY 

FPL ENERGY &I 

r 

PALM INSURANCE 

FPLES 

FIBERNET 

TOTAL 

ii 

2000 FPL Affiliate Allocation Basis 

Rovanues 2000 Gross PPbE Total Payroll AVO 
Aclual % 2000 Avoraoo % . 2000 AcUFcst Y 4  Y. 

$6,360,801 ,290 89.62% S 16,160,910,67R 9 1.66% $654,350,722 95.52% 92.27"/, 

$631,610,301 0.90% $1,557,24 1,274 7.73% $2 1.462.9 13 3.13% 6.59% 

$30,935,445 0.44% $0 0 .oo " I  so 0.00% I). 15% 

0.35% 533.4 42,352 0.4 7% $14,298,011 0.07% $3,503,087 0.5 1 % 

0.65Ye $40,635,859 0.57% $ tOO,48O,Om 0.54% $5,700,000 0.03% 

$7,097,4 2524 7 IOO.OO% S20,140,96 1,656 100.00% 685,016,722 100.00% 100.00% 

i 

C 
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AUDIT DISCLOSURE NO, 6. 

Subject: Charges to FPLES 

Sta tement  of Fact: A list O f  dl pzyroll c k r g s d  by thz utility to FPLES far May and 
June 1999 2nd May, June 2nd November 2000 WES obtained. This lis: provided 
includes payroll charged to FPLES for Expens? Requisition (ER) 99 - s;biIiate charges, 
which represents aftilizte c h a p  for Energy Services for out-of-territory business 2nd 
charged to FPL utility businzss for ER 94 - revenue enhancement charges which 
represents chages for the in-territory business. This is explsined furtha in Disclosure 
No. 4. 

Approximately 15 employees from this l ist  were selectzd for interviews based on the 
different loations charged 2nd on whether thzy charged time to specific months and 
not others. An additional 10 employees were selected from organizational charts for 
specific business units whicb includes sdes  represmtttives and account managers. 
These. employees were interviewed to determine the duties they performed, if it 
2ppeared  they charged enough time, if they knew of m y  other individuzls in their 
business unit who worked in the g z s  business and to obkin  m y  other information which 
could be relevant to the audit. Some of the i n t e w i e w ~ e s  mentioned other employees in 
their business unit who may have charged to the g x  business. These employee 
names were verified to time records to determine that they charged some of their time. 
TJe au ditors also ver Xed that the p a y ”  raed to FPl FS is inclusive of overheads, 
These overheads (79.22%) are not rem rded on in-territory g z s  pzyroll. They, thereforz! 
m d  in the Income Statement for in-territory operetions shown in Disclosuce 

4. Therefore, a laroer loss would be sh own in this stztsment i f  these 0verhe24s wer e 
included. (Payroll 
- Gxpense, addiiionai loss) 

c 

- 
199.67 times 79.22% = $192,662.78 add i t i w l  

-3 

Various employEes mentioned training given to them and a sales blitz they attended. 
The number of customers of FPLES k c r e x e d  135% (from 91 to 214) in July of 1999 
beczuse the FPL utility employees participated in the sdes  blitz that occurred from 
February to April 1999. 

The cost of some brochures - and mailings ussd  to promote the sale of g z s  was paid by-- 
Florida Power a n d m y d  to in-territorv @ha raed to FR 94). The invoices 
r e k t e d  to these costs provided by the compmy total approximately -+and are 
dated March, April, June and July 2000. FPLES gas operations is charged rent 
expense along with furniture and computer charges for i ts  k.VO employees which work 
exclusively for gad. 

In addition, i t  w s  determined that the salary of the manage r s  that supervise some of 
the people interviewed were not charged to ,the in-territory g x  operations. The portion 
of salary related to revenue producing products for the52 people and the other 
administrative staff are charged to a utility work order number 2830. Total charges fw 
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this work order are 5338,933.87 for the year 2000. Thzse people did also charge 2 
percentage of their time to an out-of-territory work order. 

Audit Opinion: For the employees that were intewie\,a/ed, i t  appears the'time spent on 
the Gzs business correktes with the information given to US in the interviews, 

However, the time the utility employees cnarge to ER 94, as mentioned above, 
;&resents smounts that are charged directly to th e utility f-ness. 
Therefore, these utility employees are workiflg for the non-regulated gas  business 

- 

r 

Pa roll 
f l - T e r r i t o r y  Income Stztement. It is therefore, included in 

f 192 662.78 for in-territory employees, are never charged to 

Utility costs. - 

It could not bedetermined if  one of the risk managment employees was properly -.:- 
allocated to FPLES. We requested information March 20 which was still not received at 
the  conclussion of the audit. 

'The costs for some sales brochures and mailings mentioned in the intewiews, which 
totsled approximately 525,303, were charged to in-territory only. The costs are, 
therefore, included in utility expenses. B e c a u s e  of the timing of receiving the answers 
to these audit requests, we were unsble to do further testing on charges made to FPL 
utility costs  related to in-territory gas to determine i f  other charges such as this werz 
also charged 100% to the utility. Using the compsny's methodoloqy of charaina in- 
!errit ow r e v m  le s and exp+nsw !n the uti1 
expenses to FPLES, costs of items used for both in-territow 2nd nut c -  nf te rritory should- 
have been allocated. They were n v  t he  C, ommission determines that non-regulated 
operations should not be included in utility books, the entire amount of revenue and 
e x p i b e  rE! iated to in-territory gas should be removed and transferred to F P L E L  

. .  tty andsut-of-territory revenues and 

L 

Some of the  payroll for the manzgers that was charged to work order 2830 of 
9338,933.87 also relates to iri-territory g ~ s  and is not included in the income statement 
attached to disclosure four. If the Commission determines that non-regulated 
operations should not be included in utility books, the amount that relates to FPLES 
products should be charged to FPLES. We were unzble to determine the portion of this 

Secause we received the responss the las t  week of the audit, we were unable to o b k k  43, 
information necessary to determine an allocation methodology. 

amount that relates strictly to gas since there are other revenue enhancing products. FPC 

'5 
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AUDIT DISCLOSURE NO. 7 

SUBJECT: RISK MANAGEMENT EXPENSES 

STATEMENT OF FACTS: FPLES purchzsss 92s through FPL Energy-Marketing and 
Trading (utility) exclusively. A company representative explained that this is because 
FPL Energy Marketing 2nd Trading is responsible for risk management. 

The risk management system is called the "nucleus" system. Traders input all trades 
into the sys'tem, and the system matches the deal tickets with the confirmations. The 
system reports are reviewed by FPL Utility personnel. Before July 2000, risk 
management for FPLES wzs being p2rformed by FPLES which had its own version of 
'nucleus." . 

By FPLES using theutility's risk management system and personnel, two objectives are 
met. One, a segarztion of duties a d ;  two, there is  no duplication of the system which 
monitors the t r X e s  (nucleus). 

*. :J 

Three different situstions occurred with resard to FPLES payments for the u s e  of the 
nucleus' system. 

1. FPLES incurred expenses in 1998 2nd 1999 for the installation and implemenktion 
of the "nucleus' system. The amounts follow: 

Total 1998 $612,000 

Total 1999 - $61 1,434 

None of these expenses were allocated back to FPL Utility for the costs zssociated with 
the 'in-territory sales." 'In-territory sdes and costs are are discussed in Audit 
Disclosure 4. 

2. The expense for the use of ~nuc1eus" for FPLES for the year 2000 is 515,000. This 
was'paid in November 2000 2nd charged to FPLES. None of this is allocated to FPL 
utility operations for 'in-territory cost of sales." 

3. The expense for utility personnel to review the "nucleus" reports for July through 
December 2000 was S3'282.48 and charged to FPL utility 'in-territory" account. <?EL 
only personnel charge to FPLES for 'out-of-territory cost of sales' was $343 in the 

+ moniiiof JUIV 2000. 

OPINION: 
from year to year. For the years ended ! 7 1 ! a n d  12/31/99, FPLES app ears to be 

P y i n g  for both the 'in-territory" and  'out-of-territory' risk management costs. 

It appears that the treatment of risk management expenses is inconsistent 
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For the year ended 12/31/00, FPLES is paying for nucleus but not for any of the payroll 
zssociated with risk management except for a minor amount of $343. 

Using the company me thodology of charging in-territory to the utility and out-of-territory 
to F P t E S ,  the charges showld hsve all been alloczted. If the ’in-territory sales 2nd 
expenses” should be included on FPLES books only and not separated as noted in 
Disclosure 4, then the entire risk manzgement expense should be on FPL Energy 
Services books. - 
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