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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Petition by Customers ) Docket No. 020896-WS 
of Aloha Utilities, Inc. f o r  ) 
deletion of a portion of 1 Filed: September 17, 2002 
territory in Seven Springs 1 
area in Pasco County. 1 

1 

RESPONSE TO MOTION TO DISMISS 

T h e  Citizens of the State of Florida, through their 

attorney, the Public Counsel, hereby respond to the Motion to 

Dismiss filed by Aloha Utilities, Inc. (IfAlohatf) on September 5, 

2002. The Citizens submit: 

1. On July 16, 2002, Dr. Abraham Kurien forwarded to the 

PSC a petition (hereinafter Vustomers l Petition" or 'Ithe 

Petition'') signed by 1491 customers of Aloha Utilities. Among 

other things, the Customers' Petition requested the Commission to 

g r a n t  relief from being captive customers of t h e  utility 

monopoly . 
2. In response to the Petition, the Commission established 

Docket No. 020896-WS, to consider the issues raised in the 

Petition. 

3 .  Notwithstanding the Commissionls own decision to 

establish a separate docket, Aloha claims the Customer% Petition 

should be deemed an untimely motion f o r  reconsideration 

(Paragraph 3 of Aloha's Motion). The customers' requests f o r  

relief are distinct from any issue resolved in Docket No. 010503- 



WS. The Commission's decision to establish a separate docket is 

a proper procedural treatment f o r  the issues raised in the 

Customers' Petition. 

4 .  In paragraph 4 ,  Aloha reiterates i ts  position t h a t  it 

has taken an appeal from Order No. PSC-02-0593-FOF-W, regarding 

the establishment of a Citizens' Advisory Committee. Unless the 

District Court overturns the Commission's order ,  however, the 

Commission's order is a valid pronouncement requiring the 

establishment of a Citizens' Advisory Committee. 

5. In paragraph 5, Aloha seems to be arguing that the 

Customers1 Petition is simultaneously both premature and 

untimely. It is nei ther .  Should the District Court uphold the 

Commission's decision on the water treatment process, the 

Petition seeks an acceleration of that requirement. 

6. In its paragraphs 6-9, Aloha argues t h a t  the Commission 

does not have the  authority t o  remove the  Seven Springs area from 

Aloha's certificated area, n o r  do the customers have standing to 

make such a request. Aloha cites Storey v. Mayo, 217 So.2d 304 

(Fla. 1968), as authority f o r  its contention. Aloha's reliance 

on Storey v. Mayo is misplaced. In Storey, the PSC had approved 

a territorial agreement between Florida Power and t h e  City of 

Homestead. A group of customers challenged the Commission's 

approval of the territorial agreement. The Supreme Court upheld 

the Commission's authority to approve the territorial lines, 

stating: 

3 

Service areas are not specifically 
controlled by requirement or certificates of 
public necessity and convenience. However, 
in some measure the Commission does c o n t r o l  



the areas served by the companies by virtue 
of its prescribed powers, including the 
specific power * * to require repairs, 
improvement, additions and extensions to the 
plant and equipment of any public utility 
reasonably necessary to promote the 
convenience and welfare of the public and 
secure adequate service or facilities for 
those reasonably entitled thereto * * * . I r  

Fla. Stat. 5 366.05 (1967), F.S.A. The 
regulatory powers of the Commission, as 
announced in the cited section, are exclusive 
and, therefore, necessarily broad and 
comprehensive. Fla. Stat. 5 3 6 6 . 0 3  (1967), 
F . S . A . ;  Florida Power & L i g h t  Co. v. City of 
Miami, 72 So.2d 270  (F la .  1954) 
[Id., at 3071 

Moreover, the Court adds: 
When the Commission approved t h e  subject 

agreement, it, in effect, informed the 
respondent electric company that it would not 
have to serve the particular area because 
under the circumstances it would not be 
reasonable to require it to do so. Fla. 
Stat. 5 366.05, F.S.A., supra. There was 
certainly competent, substantial evidence to 
support this conclusion and the Commission 
had the power to act in t h e  premises. The 
petitioners here are in the posture of 
customers demanding service of a particular . 
regulated utility. The regulatory agency has 
heard the matter and with evidentiary support 
has concluded that under the circumstances it 
would be unreasonable to require the utility 
to render the service. This in substance is 
the ultimate impact of t he  arrangement with 
the Commission has approved. 
[Id., at 308) 

In Storey,  then, the customers were challenging 

the Commission's authority to make a pronouncement on 

the service territory. In the instant case, on the 

other hand, the customers a r e  asking t h e  Commission to 

exercise its authority over a service territory in a 

particular fashion. Contrary to Aloha's 

(mis)interpretation, the Supreme Court's ruling in 



Sto rey  actually supports the Commission's authority to 

grant the Customers' Petition, should the Comission 

deem it proper. 

Respectfully submitted, 

JACK SHREVE 
Public Counsel 

S'tewn C. Burg@s 
deputy Public Counsel 

Office of Public Counsel 
c/o T h e  Florida Legislature 
111 West Madison St., Rm. 812 
Tallahassee, FL 32399-1400 

(850) 488-9330 

Attorneys f o r  the Citizens of 
the State of Florida 
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CERTIFICATE OF SERVICE 
DOCKET NO. 020896-WS 

I HEREBY CERTIFY t h a t  a t r u e  and exact copy of t h e  above and 

foregoing RESPONSE TO MOTION TO DISMISS has been fu rn i shed  by 

hand-delivery* o r  U . S .  Mail to the following parties of r eco rd  

t h i s  17th day of September, 2 0 0 2 .  

Lorena Holley, Esqui re*  
Florida P u b l i c  Service 

2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-0850 

Commission 

V. Abraham Kurien, M.D. 
1822 Orchardgrove Avenue 
New Port Richey, FL 34655 

F. Marshall Deterding,  E s q .  * 
Rose, Sunstrom & Bentley, LLP 
2548 Blairstone P i n e s  Drive 
Tallahassee, FL 32301 

State Rep. Mike Fasano 
Florida House of 

8217 Massachusetts Avenue 
N e w  Port Richey, FL 34653 

Representatives 

a 


