
C O S T  R E C O V E R Y  G R O U P ,  I N C .  
14252 Puffin Court, Clearwater, Florida 33762 

Tel: 727-473-5787, Fax: 7 27-57 3-5675, E-MAIL: powck@aol.com 

September 19, 2002 

Ms. Blanca S. Bay0 
Florida Public Service Commission 
Director, Division of Records & Reporting 
2549 Shumard Oak Blvd 
Tallahassee, Florida, 3230 1 

Dear Ms. Bayo: 

Enclosed for filing please find the following the documents: 

1) Orignal and seven copies of Luxury Resorts International, Inc. d/b/a The Atlantic, 
Petition for Emerency Variance or Waiver From the Individual Metering 
Requirement of Rule 25-6.049(a) of the Florida Administrative Code. l O 1 3 s  - 0 2  

/ a  j 3 9 - - C A  2) Letter From Luxury Resorts International Requesting Representation 
by Marc Mazo. 

3)  Midavit of Marc Mazo. / O / Y C - @ 2 -  

I would appreciate your date stamping this letter signifying the receipt of the above 
documentation and returning a copy to me by return mail in the self addressed stamped 
envelope provided. 

Thank you for your help in this matter. 

Yours very truly, /&dg 
Marc D. &o 
Authorized Representative 
Luxury Resort International, Inc. d/b/a The Atlantic 

Cc: Bromley Kelly, LRI 
Enclosures 
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STATE OF' FLORIUII 
BEFORE 'WE PUBLIC SERVICE COMMISSION 

IN RE: 

Li+mury Resort I n t e r n a t i o n a l .  Inc 
d /b /a /  The Atlantic 

Petitioner 

PETITION FOR EMERGENCY VARIANCE OR WAIVER 
FROM RULE 25-6.#49(5) (a) 

OF THE FLORIDA ADMINISTRATIVE CODE 

COMES NOW the Petitioner Luxury Resort International, Inc* 

d/b /a  The A t l a n t i c  arid hereby petitions the Florida P u b l i c  

Service Commission f o r  a variance or waiver p u r s u a n t  to Section 

H120.542 of the Flo r ida  S t a t u t e ,  Section #28-1O4 e 002 F.A.C. I and 

Section #28-1O4.002 O f  t h e  F.A.C.. 

I. Applicable Rule : The applicable rule from which 

petitioner seeks a variance or waiver is Rule 25-6.049(5) (a) o f  

the Florida Administrative Code which states in p e r t i n e n t  p a r t  

t h a t ;  

(5) (a) "Individual electric metering by the utility company 
shall be required f o r  each separate occ~ipancy unit of new 
commercial. establishments, res ident ia l  buildings, condominiums, 
cooperatives, marinas ,  and t x a i l e r ,  mobile home and recreational 
vehic le  parks  for which cons t ruc t ion  i s  comlenced dfter J a n u a r y  
I., 19131. 

The Literal seyuirements of Rule 25-6.049 (5) ( a )  provide t h a t  

the Petitioner should maintain individual electric metering f a r  

each unit o f  its cmdominri-um h o t e l .  However, a conf l ! i . c r t  between 

Sec t ion  25-6,049(5) (a) and Section 25-6,049(.!) ( a )  ( 3 )  ;irises when 

the f a c t s  of this parLicuLar case a re  t a k e n  into c o n s i d e r a t L m  



Ownership structure of the A t l a n t i c  will be pursuant to Chapter 

718, Florida S t a L u t e s ,  however, the Atlawtic w i l l .  operate in 

accordance with Chapter 509,242 of the Florida S t a t u t e s  a s .  a 

Public Lodging Establ i shment .  It will be a "Hotel" as defined by 

Section 509.242 {I) (a), F.S., and a "Resort  Condominium" as 

defined by Section 509.242 (1) (e), F . S . .  

Pursuant  to 509.242(1) (c), a "Resort Condominium" is any 

u n i t  or group of u n i t s  in a condominium, cooperative, or 

timeshare p lan  which is rented more than three times in a 

calendar year f o r  periods of less than 30 days or 1 calendar 

month, whichever i.s l.ess, or which advertises and holds o u t  to 

the public as a place r e y u l a r l y  rented f o r  per iods  of less than 

30 days or 1 calendar month, whichever is less.  

Section 509.242 (I) (a) defines a hotel as any public lodging  

establishment containing sleeping room accommodations f o r  25 or 

more guests and p r o v i d i n g  services generally provided by a hatel 

and recognized as a hotel in t h e  community in which i t  is located 

or by the industry. Based on this definition, the Atlantic will 

a l s o  be a hotel, 

exceptions t o  the ind iv idua l  metering requirement of the rule, In 

pertinent p a r t  the exception s t a t e s :  

(5) (a) (3) "For electric used in specialized-use housing 
accoinmodations such as hospitals, nursing homes, l i v i n g  
f a c i l i t i e s  located on the same premises as, and occupied operated 
in conjunction with, a n u r s i n g  home or other health care facility 
providing at least t h e  same level and types o€ services as a 
nurs ing  home, convalescent home, facilities certificated under 
Chapter 651, Flo r ida  S t a t u t e s ,  co l lege  dormitories, convents, 
s o r o r i t y  housesI f r a k e r n i t y  houses, motels, hotel$, and s i m i l a r  
f a c i l i t i e s  I I' (Emphasis Supplied) 
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11. Underlyinq S t a t u t e  F. S a 366.05 (1) : The app l i cab le  

portion of the underlying statute indicates that the commission 

shall have t h e  power to prescribe fair and reasonable r a t e s  and 

charges, classifications, standards of q u a l i t y  measurements, and 

service rules and r e g u l a t i o n s  to be observed by each public 

utility. Rule  25-6.049(5) (a) & 25-6.049(5) (a) ( 3 )  have been 

adopted to accomplish this pr inc ip l e .  The implementation of fair 

and reasonable r a t e s  and charges by the public utility companies 

in Florida is a goal  of the Publj-c  Service Commission e s t ab l i shed  

by the l e g i s l a t u r e .  See F.S-  3 6 6 . 0 3 .  

In addition, pursuant  to docket # 810308-EU September 2 ,  

2981, it appears t ha t  the i n t e n t  of Rule 25-6.04915) (a) and Rule 

25-6.049(5) (a) ( 3 )  i s  to serve the public interest regard ing  

energy conservation. Petitioner believes both the underlying 

statute requiring fair and reasonable rates, and the purpose af 

energy conservation are both  be t t e r  served, if in f a c t ,  

petitioner’s facility is master metered. 

11s. T y p  e of Action Requested: Petitoner requests the 

Commission grant an emergency variarice or waiver from t he  l j - t e r a l  

requirement of R u l e  25-6.049 (5) ( a )  wherein condominiums must be 

individually metered, and allow Luxury  Resorts International, 

Inc. to master meter the A t l a n t i c .  

The reason f o r  t h e  emergency request pursuant to Section 

#28-1O4.0OSy is as f~ol lows:  

1) P e t i t i o n e x . ,  its Architect.,  General Contractor, and 

J_?lorida Power E;, L i g h t  have been c o l l a b o r a t i n g  on this projec t  f o r  

many months. The A t l a n t i c  was at a11 times planned to o p e r a t e  as 

a full service f i r s t  c l a s s  hotel, w i t h  ownership st ructure  under 
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Chapter 718, Florida S t a t u t e s .  Original discussions w i t h  all 

parties led to the conclusion that T h e  A t l a n t i c  was clearly a 

similar facility as defined i.n Rule 25-6.049(5) ( a )  ( 3 ,  F.A.C., and 

the re fo re  exempt f r o m  any  i n d i v i d u a l  metering requirement. 

2 )  The pro jec t  is permitted and ready to break ground, and 

a n y  de lays  would be cause a f i n a n c i a l  hardship  on the P e t i t i o n e r .  

3 )  As a result of recent review of the p l a n s  f o r  the 

Atlantic by counsel. f o r  FP&L, i t  was determined that FP&L s h o u l d  

no t  allow the P e t i t i o n e r  to cons t ruc t  the Atlantic with master 

metering w i t h o u t  f i r s t  having requested and recieved a variance 

or waiver from the F lo r ida  Pub l i c  Service Commission. 

4) All architect and engineer ing  plans c u r r e n t l y  permitted 

f o r  the Atlantic show master metering of the faciltity. T o  change 

the p l a n s  and implement i n d i v i d u a l  metering would be a hardship 

on t he  Petitioner as a result of architect and engineering cos ts ,  

and costs of delay in c o n s t r u c t i o n  to draw new plans and have 

them permitted. 

IV. Facts Which Demonstrate Substantial Hardship and/or - - 
V i o l a t i o n  of P r i n c i p l e s  . o f  Fairness: Luxury Resorts 

I n t e r n a t i o n a l ,  Inc. ,  (he , re inaf te r  LRI) , i s  the developer of The? 

Atlantic Condominium 14ote1, located a t  601  North ] E t .  Lauderdak 

Beach Boulevard, Ft. Lauderdale, Flo r ida ,  33304. LRI i n t e n d s  to 

s e l l  occupancy u n i t s  at the Atlantic to owners seek ing  an 

investment in a lht Class  Beachfront  Resorts 

Petitioner was granted permission by t h e  C i t y  Commission o f  

the C i t y  of Ft. Lauderdale f o r  the constuction of a hotel, 

restaurant, and retail faciltity on September 8,  1999. [See  

Attached Exhibit “1”) . 
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May 24, 2002, the Zoning Administrator f o r  the City of Ft. 

Zauderdale, Constuct ion Services Bureau, approved t h e  use of a 

temporary trailer and parking lot affiliated w i t h  an approved 

site p lan  far construction o f  the Petitioner's one hundred 

twenty- four  ( 1 2 4 )  room 5-s t a r  luxury hotel with restaurant and 

retail, ( S e e  E x h i b i t  "2"). And, on J u l y  2 3 ,  2002, the City of Ft. 

Eauderdale issued a building permit f o r  the development o f  

P e t i t i o n e r ' s  15 story c o n d d h o t e l .  (See  Exhibit " 3 " )  . 
Ft. Lauderdale Code-ULDR, Section B. A-1-A Beachfront Area 

(JQW District, Section ( 5 ) ,  titled, "List of Permitted Uses", 

(See  Exhibit " 4 ' 9 ,  s t a t e s  t h a t  the use  of t h e  p rope r ty  developed 

in the ABA district is l imi ted  to t h e  following: 

i, "Hotels and s u i t e  ho te l s .  

ii. Restaurants  

iii. Moped/scooter rental as a conditional use. 

P e t i t i o n e r  has entered into a management contract with 

Starwood Hote1.s (Exhibit " Y ) ,  f o r  t h e  operation of the r e s o r t .  

The marketing brochure f o r  the Atlantic (Exhibit "6"), i n d i c a t e s  

t h a t  it is the newest member of "The Luxury Collection", a group 

of elite i n t e r n a t i o n a l  h o t e l s  operated by Starwood Hotels & 

Resorts Worldwide, Inc.. Many of the features and amenitites to 

be o f f e r e d  at the Atlantic are comparable to other five star 

resorts  and include: 1) world-class concierge service, 2) 24 hour 

doorman and valet, 3 )  ocean view poolside cafe  and bar ,  4) 

indoor/outdoor gotirmet d in ing ,  5) 24 hour room service, 6) 

boardroom and conference f a c i l i t i e s ,  7) housekeeping services, 8) 

7,000 square f e e t  European spa.  
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The A t l a n t i c  anticipates 100% of the participation i n  the 

r en ta l  pool with all units being dedicated to the use of Starwood 

Hotels. The Atlantic intends to register with the Florida 

Department of Business  and Professional Regula t ion  to engage in 

the business o€ prov id ing  transient lodging accommodations and 

will be registered w i t h  t h e  Florida Department of Revenue to 

collect and remit s a l k s  taxes on revenue realized from providing 

such t r an s i en t a c conmio da t i on s . 
The petitioner, operating under t h e  name of The Atlantic 

will be engaged in the bus iness  of providing short term (daily, 

w e e k l y )  lodging to vacationers as do hotels and motels in t h e  

ad jacent  arid surrounding areas  The Atlantic will compete 

d i r e c t l y  f o r  room n i g h t  business with nearby h o t e l s  and mote ls  

from Miami Beach to Baca Raton. 'To maintain its market share 

petitioner will regularly advertise and promote its business with 

t r a v e l  agen t s  and in t r ade  shows both in this country and abroad. 

The Atlantic plans  on utilizing a full color marketing brochure 

as one of the many methods to promote i t s  business and keep the 

units occupied w i t h  guests, A copy o€ the marketing brochure is 

attached as Exhibit "6" * 

The Atlantic will maintain a front desk in the lobby area O f  

t h e  r e so r t  f o r  gues t  registration. All guests must check-in and 

check-out  at the f r o n t  desk in the same manner as a h o t e l .  

Telephone service f o r  t h e  Atlantic will be provided through 

a master telephone PBX w i t h  all. calls ringing directly i n t o  the 

switchboard as a h o t e l  or motel. Guest rooms will be furnished 

with calling instructions and all charges will be listed in 

compliance with the Department of Business Regulation, t h e  FCC, 
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and the PSC, To  main ta in  this type of telephone operation, Which 

is s imi la r  to most modern d a y  hotels and motels, requires an 

investment  of capital and time and e f f o r t  of management. 

Petitioner’s contract with Starwood Hotels is indicative of 

the intent to operate the Atlantic as an exclusive world class 

r e so r t ,  Starwood will employee a general manager who is 

responsible f o r  the operation and care of t h e  resor t .  His job  

d u t i e s  are s imi lax  t o  those persons holding the t - i t l e  of general 

lnanager in any other  resort hotel or motel of its s i z e ,  i n c h d i n g  

oversigl?t  and supexvis ion  of housekeeping, maintenance, secur i ty ,  

guest services, marketing and advertising. It is the  general 

malager’  s r e s p o n s i b i l i t y  t o  operate t h e  r e s o r t  in accordance w i t h  

the approved budgets, 

It is also the responsibility of the general manager to do 

the best job he can to compete with other hotels and motels in 

the  area for guest-room n i g h t s .  Rates f o r  room nights must be 

k e p t  in line w i t h  t h e  competition, Advertising dollars must also 

be expended to f i l l  the needed amount of room nights. These 

pr inc ip les  exist f o r  h o t e l s  and motels and also exist for the 

Atlantic based on its manner of operation. 

Savings analysis based on t h e  estimated annual KWH usage far 

the Atlantic shows the difference of what the r e s o r t  would pay 

f o r  e l -ectr ic  if a l l  units were individually metered and served by 

FP&L on its residential rate, as apposed %a being master metered 

and served on F’P&LBs general service demand rate. The savings 

anlysis i s  attac-hed as E x h i b i t  “7“. 

If t h e  Atlantic is not master metered it will pay 

approximately 25% to 308 more f o r  the same electric to operate as 
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nea rby  hotels and motels t h a t  are master metered and receive 

service from FP&L at the \GSD' rate. This creates  a s u b s t a n t i a l  

hardship on the petitioner in its e f f o r t s  to compete in the room 

r e n t a l  business and pay a l l  the associated c o s t s  (including 

t a x e s )  of operating a public lodging establishment. It also 

v i o l a t e s  principles of fairness in t f i i a t  other hotels and motels 

in the surrounding area w i l l .  spend less money on electricity and 

be able to spend more on advertising or employee s a l a r i e s ,  or f o r  

other expenes o f  improving the i r  room night business. 

In a d d i t i o n ,  according t o  Order # PSC-O1-0626-PAA--EUt issued 

March 14, 2001, re: the petition of Dunes of Panama and Sundestin 

Homeowners A s s o c i a t i o n ,  for master metering, t he  FPSC stated in 

p e r t i n e n t  part t h a t ,  'I [TI he t ypes  o€ facilties t h a t  are exempted 

from the individual mete r ing  requirement are those in which,  due 

to their na tu re  or mode of operation, it is not practical to 

attribute usage to i nd iv idua l  occupants. For example, hotels and 

motels are commercial enterprises in which t h e  occupants of t h e  

units are not billed f o r  their use of electricity, b u t  r a t h e r  pay 

a bundled r a t e  €or the use o€ aroom for a limited time." 

The Atlantic falls i n t o  this ca tegory .  It will be 

imprac t ica l ,  if nea r ly  i-mpossihle, to a t t r i b u t e  and bill e l e c t r i c  

usage to the daily and w e e k l y  guests of the r e so r t ,  They w i . 1 1  be 

billed a bundled rate f o r  the Limited use of the rooms rented 

while vaca t ioning  at The A t l a n t i c .  

Petitioner is now moving jinto the construction stage of this 

p r o j e c t  and has been working with its architects, eng inee r s  and 

FPStll, f o r  q u i t e  same time, kbwever, it was only recently that FP&L 

realized t h a t  the a c t u a l  ownership s t r u c t u r e  of t he  Atlantic was 
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condominium pursuant to Chapter '718, Florida Statutes. Therefore, 

even though the  Atlantic clearly intends to operate  as a batel, 

FP&L has taken  the p o s i t i o n  t h a t  master metering should o n l y  .be 

allowed upon the g r a n t  of a variance or waiver by the FPSCI 

While the Atlantic believes t h a t  it falls under the  

category of similar facilties which is intended to be exempt from 

the individual metering requirement of Rule 25-6.049, it is not 

the i n t e n t i o n  of t h e  Petikioner to make such an interpretation an 

issue, FPsIL is not opposed to t h e  master metering of the  At1.ant ic  

if t h e  FPSC grants a waiver, and has written a l e t t e r  to that 

effect. (See  E x h i b i t  " 8 " )  . 

V. Goservation Issue: The development of Rule 25-6.049 

w a s  to encourage conserva t ion  of electricity. The PSC, i t s  S t a f f ,  

and IOU's in Florida have adhered to the philosophy that the end 

u s e r  will be mare inclined to be conscious of conserva t ion  if 

such user is made aware of his or her el-ectric use and associated 

cos ts .  Section(5) {a) o f  the rule  follows this theory by r equ . i r ing  

individual metering. However, the  implication which can be 

derived from this section is that condominiums a r e  residential i n  

na ture ,  therefore ,  by requiring individual metering the owner 

occupant will be made aware of monthly electric usage and 

associated costs and will be more inclined to conserve 

electricity. 

This t h e o r y  is not applicable in the instant case s ince  the 

Atlantic will operate as a t r a n s i e n t  rental facility catering to 

the  traveling public. The owner/investors o f  units at- the 

Atlantic w i l l  n o t  be t h e  ones responsible for energy conservation 

at t h e  r e so r t ,  The gerieral manager and/or chei f  engineer at t h e  
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Atlantic will have t h a t  responsibility Similar to other  

resorts in t h e  Starwood fami l -y  of  hotels. 

If i n d i v i d u a l l y  metered, t h e  monthly electric bills f o r  the 

I l t l a n t i c  w i l l  be forwarded by the power company to *ver m e  

hundred twenty- four  owners located in all parts of the country 

and abroad, with no ability to implement energy COnservatian 

except through the general manager or chief engineer of the 

€sc i 1- i t y . 
Recognizing that timeshare resorts are similar in nature to 

lintels and motels, in 1997 t h e  Commission amended R u l e  25.6- 

0 4 9 ( 5 )  (a) ( 3 )  to i n c l u d e  timeshare r e s o r t s  in the exception from 

the individual metering r u l e .  The t h e o r y  being t h a t  conservation 

would be be t t e r  served by the r e s o r t  receiving one master bill 

f a r  e l ec t r i c  instead of many individual bills. In this manner the 

resort  manager would have more awareness of t o t a l  electric usage 

f o r  the timeshare resor t  and hopefully, as a result, pay closer 

attention to energy conservation. 

The n a t u r e  of timeshare resor ts  did not  change by the 

commission’s action, N o r  d i d  the characteristics of their 

electric usage-  Timeshare resorts  are s t i l l  owned and operated as 

condominiums and used primarily by t h e  owners f o r  vacation w e e k s .  

Where timeshare owners live in the units for a week or more at a 

time during their vacat ion,  petitioner‘s r egu la r  transient rental 

btzsiness will g e n e r a l l y  be f o r  shorter per iods  and less l i k e  an 

at home l i v i n g  environment. As such, its e l e c t r i c  usage 

characteristics will be more similar to hotels or motels than 

t h a t  of most t imeshare resorts. 



VI. Conclusion By g r a n t i n g  Petitioner a waiver O T  

from the individual metering requirements of Rule 25-6- variance 

049, the interests of t h e  public r e l a t i n g  to energy conservation 

would be b e t t e r  served. By receiving one bill each month at t h e  

facility the general manager and/or chief eng inee r  will be able 

to be more efficient in e f f o r t s  to control and conserve electric 

usage .  In addition, the principles of fairness would be met in 

that the o w n e r h w e s t o r s  at the Atlantic will receive the benefit 

of lower e l e c t r i c  cos ts  due to master metering, as due its 

ownerlinvestor counterparts at timeshare resorts. Petitioner 

would also be able to compete with hotels and motels in the area 

on a more even basis as petitioner would not be paying 'nigher 

cos ts  f o r  e l e c t r i c  than its hotel/motel competitors. 

VIT, Durat ion sf Variance or Waiver - The Developer, LRI, w i . 1 1  at 

all times maintain voting control of t h e  Board o€ D i r c t o r s  of the 

At I ant i c C ondomi 11 i um As so c i at i on, (See  Declaration of 

Condominium, Exhibit "9", Articles of Incorporation, Exhibt 'YO ' ' ,  

and Bylaws, Exhibit "11") ThereEore, the u n i t  o w n e r / h v e s t o r s  

will not have the ability to a l t e r  the intended use of the 

facility as a 1"" Class Resort Hotel. In addition, the rules 

governing use of t h e  units at the Atlantic will n o t  change by  

granting of the variance or waiver from the individual metering 

requirements of Rule 25,6-049, 

- 

In any event, P e t i t i o n e r  requests the variance or waiver be 

permanent with t h e  condition that it continues to Operate as a 

public lodging establishment in accordance with Chapter 509.242 

of the Florida S t a t u t e s .  In the event  these is a change i n  t h e  

Ft. Lauderdale zoning ordinance, or a change in ownership that 
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affects the operation of the facility as a lSt Class Resort 

Hotel, the variance or waiver would terminate and the condominium 

units be s u b j e c t  to the individual metering requirements of Rule 

25.6-049(5) ( a )  

WHEREFORE, f o r  a l l  of the fo rego ing  reasons, Petitioner 

respectfully requests the P u b l i c  Service Commission g r a n t  

its request for 

14252 P u € f i n  Go&% 
Clearwater, Florida 33762 
Telephone (’727) 573-5787 
Facsimile ( 7 2 7 )  573-5675 
A u t h o r i z e d  Representative 
Luxury Resorts I n t e r n a t i o n a l ,  Inc. 

I HEREBY CERTIFY t h a t  an original and seven (7) copies O f  

the fo rego ing  Petition f o r  Var iance  or Waives have been furnished 

by U.S. Mail- this 19 day o f  September, 2002, to t h e  E’ublic 
I - y h  

Service Cormissior-~, Attn: Ms Blanca s .  

of Records and Reporting. 

MARC D. MAZO 
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R e s o l u t i o n  99-214-City of Ft 
Granting Development Permit 
For  T h e  Atlantic 

Copy of E u i l d i n g  P e r m i t  I 

5 I FP&L Letter - No Objection to I 

Declaration of A t l - a n t i c  Hotel 
Condominium 

B y t a w s -  T h e  Atlantic Hotel 
Condominium A s s o c i a t i o n ,  Tnc. 

h k-" 
Articles of Incorporation I 1  Atlantic Hotel Condominium 



RESOLUTION NO. 99-116 

A RESOLUTION OF THE CITY COMMZSSTON OF THE CITY OF 
FORT WUDERDALG, ' FLORIDA, . , G m Z N G  A BEACH 
P W L O P -  PERMIT FOR ~ ' " C O ~ S ~ U C T I O N  OF A 
HOTEL, RESTAURANT AND RETAIL USE. AND APPROVAL OF 
SETBACK REDUCTIONS ON PROPERn LOCATED AT 607 
NORTH ATLANTIC BOULIEWIRD IN PORT LAUDEwALEI 
FLORIDA IN AN ABA Z O N l m  DXSTRfm AS A DEVELOP- 
OF S- -* - 

w H E ~ ,  Section 47-12 of the Unified Land Developmat 
Regulations (*ITtbR") of the City of F o r t  Lauderdalc,.Plorida provides 
that no development of property in the central beach area shall be 
permitted without.first obtaining a beach development p e d t  from the 
City of F o r t  Lauderdale, in accordance with the proviaions and 
xcqyirements of Section 47-12 of the ULDR of the City of F o r t  
Lauderdale I Florida; and 

W H E R W ,  the Applicant, HLK Development, IIIC., is proposing 
t o  conetruct a hotel, reataurant and retail use, and is requesting 
setback reductions .on property located at 6 0 7  North Atlantic Boulevard 
in Foxt Lauderdale, Florida; and 

.WHEREAS, the site l ies  within an ABA zoning district which 
ie within the central beach area, and the proposed use i a  a development 
f significant impact a6 provided in Section 47-12 of the ULDR o f  the 

A t y  of Fort Lauderdale, Flor ida;  and 

W R E A S ,  the Planning and Zoning Board (PZ Case No. 26-R-99) 
at ita July 21, 1999 meeting considexed the Application fer Developnent 
P t d t  ("ADP') submitted by the Applicant and the report and 
recommendation submitted by the Planning and Economic Development 
Department and has recomnded that a beach development permit: be 
a- - 

WWE-, the City Comissian has reviewed the ADP submitted 
by the Applicant for construction of a hotel, rtstautant and retail use 
and request: for eetback reduction8 on property located in an ASA zoning 
,district in F o r t  Lauderdale, Florida and the reports and recommendations 
of the Development Review Committee, Planning and Economic Development 
Department and Planning and Zoning Board and desires to approve the ADP; 

I 

I 

99-116 

1 



. .  

RESOLUTION NO. 99-116 

NOW, THEREFORB, 

PAGE 2 

BE IT RESOLvgD'i$ CIITY COMMISSION OF THE 
CITY OF FORT LAUDERDALE, FLORIDA: 

-ON x. That the proposed conetruetion of a hotel, kestausant and 
-reta i l  use and request for actback reductionrt on property 

located at 607  N o r t h  At- lazst ic  Boule-d in F o r t  Lauderdale, Florida as 
aet out in the ADP ae finally approved by the Development Review 

mittee which i a  located in illl ABA zoning d b t r i c t  aa a development 
plgaificant impact, complies with the prCWision0 of Section 47-12 of t 
V L O R ' o f  the City of  F o r t  Lauderdale, F l o r i d a ,  and a bcaeh'developmcnt 
permit is hereby gfantcd subject to the conditio- imposed by the 
-Development Review Committee, Planning and Zoning Board and C i t y  

of 
,he 

. c--. That .  pursuant to the provia$one of Section 47-12 of the ULDR 

afficials .are hereby authorized to i ~ e u e  the nccemsary building and use 
permits subject to the.condatioa6 impoeed the Dcveloprnsat Review 
C o m t t e e ,  Planning and Zoning Board and City Comnisaiori. 

of the City of Port  Lauderdale, Plorfda, the proper C i t y  

ADOPTeb thir the 8th day of September, 1999 

99-116 



CITY OF FORT EAUDERDALE 
CONSTRUCTION SERVICES BUREAU 
SITE PLAN LEVEL I - STAFF REVIEW 

. .- 

Date: May 16,2002 

Case Number: 26-R-99 (A) 

Location: 

Applicant: 

601 N. Fort Lauderdale Beach Boulevard 

Luxury Resorts IntemationaVAztec Leisure Corporation (The Atlantic) 

Zoning District: ABA (A-1-A Beachfiont Area) 

Request: Approval of a temporary trailer and parking lot affiliated with an approved 
site plan for construction of a one hundred twenty four (124) room 5-star 
luxury hotel with restaurant and retail. 

Staff Findings: Pursuant to Sec. 47-19.2DQ a temporary trailer must be reviewed in 
conjunction with a development plan or as an amendment to an approved 
development plan (Site Plan Level I Review). 

On September 8, 1999, through Resolution No. 99-1 16, the City 
Commission of the City of Fort Lauderdale granted a Beach Development 
Permit for the construction of a 5-star luxury hotel, restaurant and retail 
use and approval of setback reductions on property located at 607 North 
Atlantic Boulevard in Fort Lauderdale, Florida in an ABA Zoning District 
as a Development of Significant Impact. 

City Commission denied approval of an amendment to the site plan on 
March 15, 2001. 

Dispute Resolution Settlement Agreement signed on August 3,2001. 

City Commission approved Dispute Resolution Settlement Agreement on 
September 5,2001. 

Project received Final DRC on March 27,2002. 

D eterrnination: Approved. The proposed temporary trailer is approved to be used as a 
temporary and accessory use, for new construction of the developmect 
approved for the site (hotel, restaurant, and retail), subject to the following 
conditions: 



Conditions: 
1. Trailer is used only in conjunction with uses permitted on this site. 
2. Trailer must have a matching skirt at base on all sides. 
3. Trailer must be removed within 2 weeks after the issuance of a 

certificate of occupancy or tennination of site plan approval, 
whichever occurs first, and shall be removed if the building permit has 
expired and has not been re-issued within 180 days of expiration. 

Determination Approved By: 
.. 

[Zonkg  Administrator /or designee] APPROVAL DATE: gd zL/, 02 
Staff Present: 
Lois Udvardy, Mike Ciesielski, Christine Fisher 
Staff Contact Person and Phone Number: Christine Fisher, Planner II 828-5293 

** Please be advised that Administrative Approval is the first step of the development 
review process. A building permit must be obtained subsequent to this approval. 
Rev, 6/6/00 
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FORT LAUDERDALE CODE-ULDR 

. List of permitted uses-PRD district. 

a. Developments of significant impact. 

i. Hotels and suite hotels. 

ii. Conference centers and other public meet performance facilities o r  
tourist attractions. 

cluding restaurants  as a par$!d?a hotel, a conference center complex or a 
ing arcade or mall wit@& least fifty thousand (50,000) square feet of 

vi. Other uses to tourists as approved by the planning and zoning 

1 use. See Section 47-24.3. 

onditioiial use. See Sec. 47-24.3. 

. Parking lots and temporary parking lots. 

buildings and structures; improve- 
ding but n o t  limited t o  fences, walls, 
ral alterations to  the  exterior of 

hange of a permitted use within 
twelve (12) cars per develop- 

8.3 shall not be 

scaping, parlung, signs and nons 
ructures located on a parcel; and expansi 

an existing structure. Automobile rental li 

applicable. 4 I 

6 .  [Reserued.] 

7. Minimum distance between buildiiigs. The minimum distance between buildings on a 
development site shall be twenty (20) feet or twenty (20)  percent of the tallest building 
whichever is greater. For purposes of this subsection, a parking garage shall be 
considered a building. 

B. A-1 -A Benchfrotit Area (MA)  District. 

1. Setbacks. 

a. No structure shall be constructed, remodeled or reconstructed so tha t  any par t  of 
the structure is located within twenty (20) feet of the proposed public right-of-way 
along A-I-A as shown in the revitalization plan, alld within twenty (20) feet of any 
other public right-of-way, unless the development or redevelopment of the 
structure is approved as if it were a development of significant impact. In 
addition, those yards fronting on People Streets must meet the requirements of 
Section 47-12.4.C. 

Supp. No. 2 



Section 47-12. Central Beach Districts Article 11. Zoning District Requirements 

b. Yards not abutting a public right-of-way. 

i. Side yard: ten (IO) feet. 

ii. Rear yarcl: twenty (20) feet. 

c. The side and rear yard setbacks are the minimum requirements, Unless 
otkeivise approved as a development of significant impact, in  no case shall the 
yard setback requirements be less than an amount equal to one-half the height of 
the building when this is greater than the above minimums. 

2. Height. 

a. Except as expressly provided for in subsection B.2.b, no structure shall be 
constructed, remodeled o r  redeveloped so  that any part of the structure exceeds 
the following height standards: 

i. Within twenty (20) feet of the proposed public right-of-way along A-1-A as 
shown in the revitalization plan and along any other public right-of-way, 
thirty-five ( 3 5 )  feet; 

ii. No structure shall exceed two hundred fifty (250) feet in height. 

b. Notwithstanding the height limitation set out in subsection B.2.a, a beach 
development permit may be issued that exceeds the height limitations set out 
therein according to  the following provisions: 

i. An increase in the maximum height 011 any parcel of land proposed for 
development of five percent (5%) if the proposed development has a rating of 
at least a five (5) on the design Compatibility and community character scale 
in  subsection B.6. 

.. 
11. An increase in the maximum height on any parcel of land proposed for 

development of ten percent (10%) if the proposed developnient has a ra t ing  
of at least a seven (7) on the design compatibility and community character 
scale in subsection B.6. 

... in. An increase in t h e  maximuin height on  any parcel of Xaiid pr*oposed for 
development of twenty percent (20%) if the proposed development has a 
rating of a t  least nine (9) on the design compatibility and community 
character scale in subsection B.6. 

c. No structure shall exceed three hundred (300) feet in height. 

d. No portion of a structure in excess of thirty-five (35) feet in height shall exceed .the 
height limitations provided in Sec. 47-23.6, Beach Shadow Restrictions. 

3. Floor- area ratio. 

a. Except as expressly provided in subsections B.3.b and c, no structure shall be 
developed or redeveloped so that the floor area ratio is less than two (21 or more 
than four (4).  

supp. No. 2 ULDR47: 141 



FORT LAUDERDALE CODE-ULDR 

4. 

5. 

b. Notwithstanding the floor area ratio limitations of subsection B.3.a, a beach 
development perinit may be issued for development that exceeds the floor area 
ratios set out herein according t o  the following provisions: 

i. 

11. 

... 
111. 

An increase in the floor area ratio on any parcel of land proposed for 
development of five percent (5%) if the proposed development has a rat ing of 
at least a five (5) on the design compatibility and community character scale 
in subsection B.6 of this district. 

An increase in  the floor area ratio on any parcel of land proposed for 
development of ten percent (10%) if the proposed development has a ra t ing  
of at least a seven (7) on the design compatibility and community character 
scale in subsection B.6 of this district. 

An increase in the floor area ratio o n  any parcel of land proposed for 
development of twenty percent (20%) if the proposed development has a 
rating of at least a nine (9) on the design conzpatibility and community 
character scale in subsection -8.6 of this district. 

c. Notwithstanding the  floor area ratio limitations set out in subsection B.3.a, a 
beach developilzent perinit may be issued for development that is below the 
minimum floor area ratio set out herein according to the  following provisions: 

i. The proposed development is located on a parcel of land that is not suitable 
for large scale development because of the condition and character of 
structures located on abutting parcels of land; and 

ii. The proposed use of the property is consistent with a destination resort; and 

iii. The proposed use is served by off-street parking a t  a ratio of one and 
one-half (1%) tiines the required parking for the ABA district for the 
proposed use; or 

The character, location or design of the structure will enhance and promote 
the development and redevelopment of the AEA district as a destination 
resort. 

iv. 

Required parking. Except as expressly provided in Section 47-20, Parking and Loading 
Requirements, no structure shall be developed o r  redeveloped so that the off-street 
parking available to service the parcel proposed for development is less than that 
required pursuant to  Section 47-20, Parking and Loading Requirements. 

List of permitted rLses-ARA district. 

a. Developments of significant impact. 

i. Hotels and suite hotels. 

ii. Restaurants. 
... 
111. Moped/scooter rental as a conditional use, See Sec. 47-24.3. 

supp.  No. 2 



Section 47-12. Central Beach Districts Article 11. Zoning District Requirements 

b. Developments of intermediate impact. 

i. Commercial retail uses offering services or goods for sale to tourists and 
visitors such as gifts, souvenirs, clothes and other tourist commodities, 

ii. Parking garages. 

111. 
... Other uses catering to  tourists as approved by the planning and zoning 

boar cl . 

c. Developments of liniited iinpact. 

i. Parking lots. 

11. 
.. Accessory buildings and structures; iniprovements outside of the  principal 

structure including but not limited t o  fences, walls, landscaping, parking, 
signs and nonstructural alterations t o  the exterior of structures located on 
a parcel; and expansion or change of a permitted use within an existing 
structure. c. 5k-nSa 

Automobile rental  limited to  twelve (12) cars per development site as an 
accessory t o  a hotel or marina and Section 47-18.3 shall not be applicable. 

iii. 

6 .  Design compatibility and co~nmunity character’ scale-ABA district. 

a. In t h e  event the developer o f  a parcel of land in the ABA district desires t o  deviate 
f rom the niiniinum and maximum requirements of this district, for height or FAE 
the developer may submit the design of the proposed development for rating 
accordillg to  the following design compatibility and community scale: 

i. 

. .  
11. 

.1 .  

111. 

iv. 

V. 

Vi. 

Distiiictive design that reflects positively on the overall character of the city: 
m e  (1) point; 

Architectural character that reflects a particdar sensitivity to the history 
and culture of south Florida: one (1) point; 

Color and composition tha t  reflects the natural colors and composition of 
south Florida: one (I) point; 

Architectural design that  represents a deviation froiii “sameness”: one (11 
point; 

Building orientation tha t  relieves the monotony of building massing and 
scale along A-I-A: one (1) paint; 

Accessible pedestrian spaces tha t  are integrated into public pedestrian 
spaces and corridors alongA-2-A: one (1) to three (3) points depending on the 
area of the pedestrian area according to the following: 

a> Up t o  five thousand (5,000) square feet of pedestrian area: one  (1) 
point; and 

b> Greater than five thousand (5,000) square feet of pedestrian area: 
one-tenth (0.11 point for each additional t w o  thousand (2,000) square 
feet of pedestrian area above five thcusand (5,000) square feet up t o  a 
maximum of two (2) points; 

-___I 
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FORT LAUDERDALE CODE-ULDR 

vii. Distinctive public facilities tha t  contribute to  the destination resort charac- 
ter of the central beach area including plazas, courtyards and parks: 
one-tenth (0.1) point for each one thousand (1,000) square feet of distinctive 
public facilities up to a maximurn of two (2) points; 

viii. Lot aggregation: one-tenth (0.1) point for each one thousand (1,000) square 
feet of land area proposed for development above twenty-five thousarid 
(25,000) square feet up to  a niaxiinuni of two (2) points; and 

ix. Consoliclation of previously parcelized land: five-tenths (0 -5) point for each 
five thousand (5,000) square feet of land that is assembled into the parcel of 
land proposed for development up to a niaxirrium of two (2) points. 

b. The determination of a design compatibility and community character ra t ing  
shal l  be available only as a part of a beach development permit for a development 
of significant impact. 

7 .  [Reserued.] 

8 .  Minimunz distance between buildings. The minimum distance between buildings on a 
development site shall be twenty (20) Eeet or twenty (20) percent of the tallest building, 
whichever is greater. For purposes of this subsection, a parking garage shall be 
considered a building, 

C. Suwise Lane ISLA) District. 

1. Setbacks. 

i. Twenty (20) feet; or 

. Ten (10) feet if: 

iii. Zero (0 )  feet  if t fronts on State Road A-1-A, N.E. 9th Street  o r  

me, and the  side property line is shared w 
and if the front line o f  the  proposed building cont 

abutting building by no more than ten (10) feet. 

oposed development, 

Supp. No. 2 ULDR47: 144 



FBorirBa Power SI Light Goiiipany, P.O. Box 8768, West Palni Beach, FL 33407-0768 

August 30, 2002 

Mr. Bromley T. Kel ly  
hit erl i id< Hu s p it a1 i t y Cor p . 
18 15 Griffin Road 
Suite 202 
Dania, FL 33004 

RE: The Atlantic - 607 N. Atlantic Blvcl. (AIA), Ft. Lauderdale, Florida 

Dear Mr. ICelly: 

T understand h a t  you intend to file a petition with the Florida Public Service Coniimission 
(“FPSC”) for a variance or waiver of the individual metering requirement of Rule 25-6.049(5)(a), 
Florida Administrative Code. Florida Power BL Light Coinpany (“FPL”) does not object to your 
waiver request based oil the iiiforrnatioii that you have provided to FPL which iiidicates that 
although The Atlantic will be created as a condominium, it will operate inore in the nature of a 
transient facility such as R h i e l .  

Shotild the FPSC grant your request for waiver, I woulct ask that you pronlptly forwad ine a copy 
of the FPSC order granting the request so that FPL may complete the design necessary for the 
provision of electric service to your project. 

If you have any questioiis, please do not hesitate to contact me at (954) 71 7-2076. 

Sincerely, 

Matthew A. Macon 
Business Account Manager 
Florida Power & Light Coinpany 

ail FPL Group company 



The ATLANTIC 
ELECTRIC BILLING COMPARISON 

(BASED ON ESTIMATED USAGE AT IOOOKWH PER MONTH) 
RESIDENTIAL RATE COMPARED TO GSD - 1 

GENERAL SERVICE DEMAND 

CUSTOMER CHARGE $390.48 
(Based on I bilt $32.54 X 12) 

ENERGY CHARGE 

1,488,000 KWH X $0.01 5280 $22,736.64 

FUEL CH ARGE 

1,488,000 KWH X $0.026350 $39,208.80 

DEMAND CHARGE 

2856 KW X $8.1 5 $23,276.40 

TOTAL ELECTRIC COST $85,612.32 

ESTIMATED ANNUAL SAVINGS 

RESIDENTIAL 

CUSTOMER CHARGE $7,812.00 
(Based on 124 bills X $5.25 X 12) 

ENERGY CHARGE 

1 st 750 per unit (based on 124 units) 

$26,954.88 

1 ,I 16,000 KWH 

KWH over 750 
372,000 KWH 

FUEL CHARGE 

Total 

1,488,000 KWH 

DEMAND CHARGE 

NA 

X $0.041 52 $46,336.32 

X $0.05092 $1 8,942.24 

X $0.026530 $39,476.64 

TOTAL E LECTR IC COST $1 12,567.20 
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HOTEL MANAGEMENT AGREEMENT 

BETWEEN 

LUXURY RESORTS INTERNATIONAL, INC. 
a Florida corporation 

AS OWNER, 

SITEXATON OPERATING COWORATION, 
A Delaware corporation 

AS OPERATOR, 

. I ,  

FORT LAUDERDALE 

FLORIDA 



HOTEL MANAGEMENT 
AGREEMENT 

THIS HOTEL MANAGEMENT AGREEMENT (this “Agreement”) is made and entered into as of 
November -, 2001, by and between SHERATON OPERATING CORPORATION, a Delaware CorporatiQn 
(“Operator”), and LUXURY FESORTS INTERNATIONAL, INC., a Florida corporation (“Owner”). 

RECITALS 

A. Owner or its Affiliate owns the Site, on which Owner intends to develop and construct a Condominium 
pursuant to the Florida condominium law (which shall include the Hotel); to sell Residential Units therein 
to the public; and to offer or cause others to offer in conjunction with the Residential Units a Voluntary 
Rental Program. 

B. Operator is experienced in managing luxury resort hotels, restaurants, private clubs, and spas, Owner 
desires to engage Operator to manage the Hotel Units, the Guest Room Units, the Rental Agreements and 
the Voluntary Rental Program, and to cause to be provided the .other services described herein, all in 
accordance with Operator Standards. Operator has agreed to undertake such services, all on and subject to 
the terms and conditions contained in this Agreement. 

C. Within ten (10) business days of the date set forth above Owner and Operator shall execute a Tecfical 
Assistance Agreement whereby Operator agrees to advise Owner in connection with the planning, 
decorating, furnishing, and equipping of the Hotel Units and the Guest Room Units, and failing the 
execution of such an agreement, this Agreement shall be terminable by either party upon written notice to 
the other. 

NOW, THEFZEFOR-E, in consideration of the premises and the mutual promises contained herein and 
other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the parties 
hereto agree as follows: 

1. Definitions. 

Unless the context otherwise specifies or requires, far the purposes of this Agreement, the following tern 
shall have the meanings set forth below: 

“Affiliate” - of .a Person means a Person who, directly or indirectly through one or more intermediaries, 
owns or controls, is owned or controlled by OT is under common control OK ownership with the Person in 
question. For purposes of this definition, “own” or “ownership” means ownership by  one Person of 50% 
or more of the voting stock of the controlled Person, in the case of a corporation or, in the case of Persons 
other than corporations, entitlement of the controlling Person, directly or indirectly, to receive 50% or more 
of the dividends, profits or similar economic benefit from the controlled Person; and “control” means the 
possession, directly, or indirectly, of the power to direct or cause the direction of the management and 
policies of the controlled Person. 

“Authorized Signatories” means Hotel Employees designated by Operator and approved in writing by 
Owner (which approval shall not be unreasonably withheld or delayed), which persons shall be the sole 
signatories authorized from time to time to sign checks drawn on bank accounts referred to in this 
Agreement, and who are bonded or otherwise insured for the benefit of Owner, to the reasonable 
satisfaction of Owner. 

”Automation Servkes” means the various data processing, telecommunications, Office automation and 
computer services for the Hotel as more particularly described in the Technical Assistance Agreement. 

“Automation Standards“ has the meaning given that term in Section 3.11e) of the Technical Assistance 
Agreement. 



“Bank Accounts” has the meaning given that term in Section 3.6 hereof. 

“Base Fee” has the meaning given that term in Section 4.1 hereof, 

“Brand Names’‘ means ”The Luxury Collection“. 

“Caaital Budpet” has the meaning given that term in Section 6.1 hereof. 

“Capital Expenditure“ means any item of expense that, according to GAAP, is not properly deducted as a 
current expense on the books of the Hotel, but rather should be capitalized. 

“Capital Improvements“ means any item of any nature incorporated into the Hotel, the cost of which is a 
Capital Expenditure. 

”Certified Financial Statements‘‘ means financial statements with respect to the operations of the Hotel 
which contain the donna t ion  and the certificate described in Section 9.3. 

”Centralized Services“ means those sentices described in Exhibit C hereto and in Section 4.4 hereof. 

“Centralized Services Charees” has the meaning given that term in Section 4 . 4 ~ )  hereof. 

“Centralized Marketing Prwram“ has the meaning given that term in Section 4.4(a) hereof. 

“Condominium” shall mean all of the improvements to be constructed by Owner on the Site, which shall 
include (without limitation) the Hotel Units and all Residential Units, and the condominium regime therefor 
described in and created pursuant to the Declaration. 

“Condominium Association” means that certain condominium association of owners of the Residential 
Units and Hotel Units to be created pursuant to the Articles of Incorporation for the Atlantic Hotel 
Condominium Association, Inc. attached as an exhibit to the Declaration, 

“Condomhium Management Services” means the administration, management and maintenance of the 
common elements of the Condominium and of the Condominium Association property (if any) and the 
performance of other services with respect to the Condominium as may be required by Florida Statutes 
Chapter 7 18 or the Declaration. 

”Condominium Units” shall mean and refer to the minimum of 123 residential condominium units 
(sometimes referred to as “Residential Unit(s)”), and the Hotel Units to be constructed by Owner as part 
of the Condominium. 

“Confidential Information” means information that derives independent economic value, actual or 
potential, from not being generally known to the public or to other persons who can obtain economic value 
fiom its disclosure or use, and is the subject of efforts that are reasonable under the circumstances to 
maintain its secrecy (and includes information developed internally or received from a third party subject to 
a continuing obligation to maintain its confidentiality), but excludes information that (i) is disclosed to third 
parties by Operator or its Affiliates without restriction; (ii) is OT becomes publicly available by other than 
unauthorized disclosure; or (iii) can be shown by documentation to have been independently developed by 
or on behalf of Owner, or on behalf of a party other than Operator or its Affiliates, or any Managed Hotel 
(excluding the Hotel). 

“Corporate Personnel’’ means any personnel from the corporate offices of Operator or its Affiliates who 
perform activities at or on behalf of the Hotel in connection with the services provided by Operator under this 
Agreement . 

“DamaPes” has the meaning given that term in Article 15 hereof. 
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“Declaration” means that certain Declaration of Condominium (and all exhibits thereto) setting forth the 
rights and obligations of the Residential Units, the Hotel Units and the owners and occupants thereof, the 
form of which is attached as Exhibit B hereto, which shall, prior to the recordation thereof in the Public 
Records of Broward County, Florida, be subject to Operator’s reasonable review and to reasonable 
modification based on the impact of the proposed modifications on the operation of the Hotel or the dollar 
amount of the fees to be earned by Operator pursuant to the terms of this Agreement, and as otherwise 
modified by Owner in accordance with the terms set forth in Section 25.13(b). 

“Desianated Accountant’’ means any of the “Big Five“ accounting f m  as selected by Owner and 
reasonably approved by Operator, if such fm is not availabIe, another national firm of independent certified 
public accountants mutually acceptable to Owner and Operator. 

“Employment Costs” means any claims, liabilities, or obligations accruing during and after the term of 
this Agreement with respect to the Hotel Employees relating to salaries, wages, minimum wages, 
compensation, overtime pay, holiday pay, vacation pay, raises, recruitment expenses, bonuses, employee 
benefits, training expenses, severance pay, employment taxes, grievances under union contracts, the costs of 
moving executive or management level Hotel Employees, their families and their belongings to the area in 
which the Hotel is located at the commencement of their employment at  the Hotel, unfair labor practice 
charges, workers’ compensation, FTCA, ERISA, the Worker Adjustment and Retraining Notification Act, 
the Americans With Disabilities Act, disability, unemployment insurance, breach of employment contracts, 
whether sounding in contract or tort, wrongful discharge, safety and health, and employment 
discrimination, including claims before the Equal Employment Opportunity Commission, Office of Federal 
Contract Compliance Program, the Department of Labor, and all court costs and legal fees incurred in 
defending such claims. 

“Encumbrance” has the meaning given that term in Section 13.1 hereof. 

“Expert” means an independent nationally recognized hospitality consulting Person appointed in each 
instance by agreement of the parties hereto or, failing agreement, each party shall select one (1) nationally 
recognized hospitality consulting Person, and the  two (2) respective consulting Persons so selected shall 
select a nationally recognized hospitality consulting Person to be the Expert. 

“FF&E” means with respect to the Hotel, furniture, equipment, fixtures and furnishings, the cost of which 
is a Capital Expenditure. 

“Fiscal Year” means a fiscal year that ends on December 31. The first Fiscal Year shall be the period 
commencing on the Opening Date and ending on December 31 of the same calendar year. The words “full 
Fiscal Year” mean any Fiscal Year containing not fewer than 365 days. A partial Fiscal Year after the end 
of the last full Fiscal Year and ending with the expiration or earlier termination of the Term shall constitute 
a separate Fiscal Year. 

“Force Maieure Event” means any act occasioned by a cause beyond the reasonable control of Owner or 
Operator, as applicable, including, but not limited to, casualties, war, insurrection, strikes, lockouts, civil 
unrest, and governmental actions, revolution, insurgency, terrorism, sabotage, hurricanes, earthquakes or 
other natural catastrophe, disruption to local, national or intematianal transport or communication services, 
and any other causes that threaten public safety generally or that create a substantial disruption to 
commercial activities in, or the volume of resort travel to, Fort Lauderdale, Florida. 

”Fund” CI has the meaning given that term in Section 3.6(c) hereof. 

“Funds Request” has the meaning given that term in Section 3.7 hereof. 

“GOP” - or ”Gross Operatiw Profit” means Gross Revenues minus Operating Expenses. Notwithstanding 
the foregoing, the following shall not be deducted from Gross Revenues as Operating Expenses for 
purposes of determining GOP: (a) the Incentive Fee, (b) all property taxes, including ad valorem taxes 
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assessed on real and personal property and all taxes based on a party’s income, (c) all insurance premiums, 
(d) rentals of real and personal property (except, with respect to personal property rentals directly in 
connection with revenue generating activities) to the extent they are classified as capital leases under 
GAAP, (e) depreciation and amortization on capitalized assets, (f) costs and expenses of Owner or Owner’s 
personnel, such as entertainment expenses, salaries, wages and employee benefits of Owner’s employees, 
directors’ fees, and the expenses of directors or employees to  attend board meetings, ( 9 )  costs and 
professional fees, including the fees of attomeys, accountants and appraisers, to the extent such fees are not 
classified as an operating expense under the Uniform System, and (h) Capital Expenditures and payments 
into the Fund. 

“Gross Revenues’’ during any period means all revenue and income of any kind derived directly or 
indirectly from operations of the Hotel properly attributable to the period under consideration (including 
rentals or other payments from licensees, lessees, or concessionaires of retail space in the Hotel, but not 
gross receipts of such licensees, lessees, or concessionaires), all revenues from the rental of Guest Room 
Units under the Voluntary Rental Program (without deduction of any amounts payable to the owners of such 
Guest Room Units or to the Owner under the Rental Agreements), all as determined in accordance with 
GAAP and the Uniform System. The parties acknowledge that funds received from Guest ,Room Unit 
owners during Owner Occupancy Periods pursuant to the Rental Agreements shall not be considered as 
revenue or income for the purpose of this defmition. 

There shall be excluded in determining Gross Revenues for any period any: (a) applicable excise, sales 
occupancy and use taxes, or sinilar government taxes, duties, levies, or charges collected directly fTom 
patrons or guests, or as a part of the sales price of any goods, services or displays, such as gross receipts, 
admission, cabaret, or similar or equivalent taxes (but only to the extent such taxes and service charges are 
actually remitted to the government authorities or employees, respectively); (b) receipts from financing, 
sale or other disposition of capital assets and other i tem not in the ordinary course of the Hotel’s 
operations and income derived from securities and other property acquired and held for,investment, or fiom 
Bote1 operating investment or depository accounts; (c) receipts from awards or sales in connection with any 
taking, from other transfers in lieu of and under the threat of any taking, and other receipts $I connection 
with any taking, but only to the extent that such amounts are specifically identified as compensation for 
alterations or physical damage to the Hotel; (d) proceeds of any insurance, including the proceeds of any 
business interruption insurance; (e)  rebates, discounts or credits of a similar nature (not including charge or 
credit card discounts, which shall not constitute a deduction from revenues in determining Gross Revenue, 
but shall constitute an Operating Expense in determining Gross Operating Profit); (0 proceeds &am the 
sale of Condominium Units; and (g) assessments collected from owners of Condominium Units as Shared 
Costs pursuant to Article 12 of the Declaration and Section 25.13lc) hereof. 

“Guest Room Units” means those Residential Units which are at any one time in the Voluntary Rental 
Program pursuant to executed Rental Agxeements. 

“Hotel” 7 means the Hotel Units and Guest Room Units to be constructed and developed on the Site, 
together with the Rental Agreements. 

“Hotel Emoloyees” means all individuals performing services in the name of the Hotel at the Hotel (or in 
anticipation thereof, pursuant to the Technical Assistance Agreement), whether such individuals are employed 
by Operator or an Affiliate of Operator, or a contractor providing labor to the Hotel. 

“Hotel Name” means “The Atlantic”. 

“Hotel Units” means one or more commercial Condominium Units owned by the Owner and comprised of 
a restaurant, a cocktail bar, a pool, a bar and grill, a spa, stairways, parking areas, entrance areas, lobby, 
landscaping, front desk, back of the house., hallways, elevator shafts, and all other areas of the 
Condominium except for the Residential Units (and any limited common elements associated therewith) 
and any common elements of the Condominium as described in the Declaration. .p 

$:-# “Incentive Fee” has the meaning given that term in Section 4.2 hereof* 
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“Index“ - means the Consumer Price Index €or All Urban Consumers, All Items, for the market area that 
includes the Hotel, as published by the Bureau of Labor Statistics of the. United States Department of Labor, 
using the years 1982-84 as a base of 100, OT if such index is discontinued, the most comparable index 
published by any federal governmental agency, as mutually acceptable to Owner and Operator. 

“Initial Working Capital” has the meaning given that term in Section 3.7 hereof. 

“Lender” means any lender or financial institution (other than Owner or any Affiliate of Owner) to which 
Owner may, from time to time, collaterally assign and hypothecate its rights hereunder, or to which Owner 
may mortgage or otherwise encumber all OT any portion of the assets that comprise the Hotel Units. 

”&oan Documents” means any mortgage or other document or documents that govern the rights, security 
interests, liens, and rights of any Lender. 

“Manaeed Hotel’’ means any hotel, resort, spa or club that is managed by Operator or its Affiliate as part 
of Operator’s “Luxury Collection“. 

“Minimum Initial Working Capital” means $200,000 or such other amount set forth in the approved Pre- 
Opening Budget. 

“Net Operatinp Profit” or “NOP” for any period means GOP less (a) the Base Fee, (b) Owner‘s Priority 
Return, and (c) fixed charges, including property taxes, property insurance premiums, and amounts 
deposited into the Fund, but before deduction of the Incentive Fee. 

“Opening Date” has the meaning given that term in the Technical Assistance Agreement. 

“OperatinP Account(s)” has the meaning given that term in Section 3.6(a) hereof. 

“Operating Expenses” means any and all ordinary and necessary expenses incurred by Operator or Owner 
in connection with the operation of the Hotel under the terms of this Agreement and the Rental 
Agreements, or in connection with the provision of the Automation Services to the Hotel after the Opening 
Date or the maintenance of the Automation Standards at the Hotel after the Opening Date under the terms 
of the Technical Assistance Agreement, including (without limitation): (a) Reimbursable Expenses payable 
to Operator, (b) the Employment Costs, (c) Centralized Services Charges, (d) the Base Fee and the 
Incentive Fee, (e) maintenance and utility costs, ( f )  advertising and business promotion costs, and (g)  all 
costs and expenses of Operator or otherwise incurred by Operator in connection with Operator’s 
performance or enforcement of Owner‘s rights, duties, remedies, services and functions under the Rental 
Agreements pursuant to Section 5.2 (but not the portion of the Guest Room Units rental revenues collected 
by Operator which is payable to the owners of the Guest Room Units pursuant to the Rental Agreements), 
and/or as the “Hotel Unit Owner“ under the Declaration pursuant to Section 25.13(cl (including, without 
limitation, costs and expenses related to inspections, reporting, accounting, bookkeeping, collection and 
payment services, and collection and foreclosure remedies). 

“Operating Plan” means the annual marketing and operating plan and budget for the Hotel prepared in 
accordance with the terms of Section 6.1 hereof. 

“Operator Indemnified Parties” has the meaning given that term in Article 15 hereof. 

“@erator Standards” means (a) a level of service and quality generally considered to be “luxury class” 
and comparable to the level of service and quality prevailing from time to time at other Managed Hotels, 
(b) in a manner consistent with the requirements and limitations set forth in ths  Agreement and the Technical 
Assistance Agreement (including those relating to the Operating Plan), (c) in accordance with standards, 
policies and programs in effect fiom time to time that are applicable to the operation of Managed Hotels, 
including standards and policies applicable to all phases of operation and programs including purchasing 
programs, sales promotion programs and quality improvement programs and (d) to the extent consistent w i t 6  
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the standards described in clauses (a) through (c) above, in a manner reasonably expected to (i) protect and 
preserve the assets that comprise the Hotel; and (ii) optimize over the T e m  the financial performance of the 
Hotel’s operation. 

“Owner Indemnified Parties” has the meaning given that term in Article 16 hereof. 

“Owner’s Invested Capital” means the sum of (i) all actual amounts invested by Owner in the acquisition, 
financing, design, construction and development of the Hotel and the Site, including the cost of initial 
FF&E, and all pre-opening costs and expenses incurred prior to the Opening Date (including fees paid to 
Operator pursuant to the Technical Assistance Agreement), and (ii) the cost of any subsequent Capital 
Improvements to the Hotel Units that are not paid from the Fund and that are not replacement item. Any 
additional capital invested by Owner in a Fiscal Year as described in clause (ii) above shall be deemed 
invested on the same day that such capital is actually invested. 

“Owner’s Names” means the name, phrase or logo as reflected on Exhibit F attached hereto for which 
Owner has registered a valid trademark or service mark and containing the words “Atlantic”. 

“Owner Occupancy Period(s)” means those periods of time when owners of a Guest Room Units (or 
such owners’ guests) reserve for use their Guest Room Units as permitted and in accordance with the Rental 
Agreements. 

“Owner’s Priority Return” means, with respect to each full Fiscal Year (and to the extent o f  available 
funds as described below), an amount not to exceed 12% of the Owner’s Invested Capital (and for any 
partial Fiscal Year [and to the extent of available hnds as described below}, the pro rata portion thereof 
based on the number of days in such Fiscal Year falling within the Term) which amount shall be payable to 
the Owner to the extent of available funds from the Hotel operations after payment of all Operating 
Expenses (and other expenditures payable under this Agreement), but prior to payment of the Incentive Fee 
to the Operator; provided that to the extent of insufficient funds as described herein in any partial or full 
Fiscal Year (as applicable) such insufficiency shall not accrue. 

I 

“Owner’s ReDresentative” means the natural person or persons designated in writing from time to time by 
Owner, which person or persons shall be the liaison between Operator and Owner. Operator may 
conclusively rely on any written instructions or approvals given to it by Owner’s Representative as being 
the instructions or approvals of Owner. 

“Ownership Transfer” has the meaning given in Section 22.2 hereof. 

“Pavroll Account” has the meaning given that term in Section 3.6(b) hereof. 

“Person” - means any natural person, or any partnership, joint venture, limited liability company, lirnited 
partnership, corporation, association, trust or trustee, or any other legal entity. 

“Performance Failure” has the meaning given in Section 5.1 hereof. 

“Pre-Openin2 Budget“ has the meaning given that term in the Technical Assistance Agreement. 

“Prime Rate” means a variable rate of interest equal from day to day to the “Prime Rate” as published in 
the Wall Street Journal (or if such publication is no longer published or such rate is not published therein, a 
similar reputable financial publication selected by Operator in its reasonable discretion listing such annual 
rate of interest). 

“Prohibited Person” means any Person who (i) engages, through itself or through an Affiliate, in the 
operation or management of hotels competitive with those of Operator (as determined by an Expert who 
shall submit a determination within 30 days of selection of such Expert and the costs of engaging 
Expert shall be paid by Owner); (ii) is a governmental organization or entity, other than a pension 
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(iii) would impair the ability of Operator or its Affiliates to obtain or retain liquor licenses fox any hotel, 
restaurant, bar, or lounge (including the Hotel) now or hereafter owned or operated by Operator or its 
Affiliates (provided that if such legal impairment would affect only the Hotel, Operator shall cooperate 
with Owner to take such action as may be reasonably necessary and appropriate, at no cost to Operator, to 
remove such impairment). 

“Proprietary Materials” means a l l  copyrights and all Confidential Information owned by Operator, its 
Affiliates, or by any Managed Hotel (other than the Hotel), and includes, without limitation (i) any 
operational manuals (including, but not limited to, those relating to training, security, policies, procedures, 
accounting, reservations, and marketing); (ii) corporate sales records and guest histories (other than a copy 
of the guest histories of the Hotel, which may be retained in tangible or digital form and used b y  Owner); 
(iii) employee surveys; (iv) food and drink recipes; (v) financial information relating to Operator or its 
Affiliates; and (vi) software owned by (or licensed to) Operator, including any derivative works therefrom. 

‘Qualified Transferee‘’ means any transferee who (i) has a verifiable net worth, d e t e d n e d  in accordance 
with generally accepted accounting principles, of at least 25% of the then replacement value of the Hotel 
Units; (ii) is of good reputation; (iii) enters into an assumption agreement reasonably satisfactory to 
Operator, pursuant to which such transferee assumes all of Owner’s obligations hereunder; and (iv) is not a 
Prohibited Person. A Qualified Transferee that is an Affiliate of Owner must also meet the foregoing 
qualifications. 

“Reimbursable Expenses“ has the meaning given that term in Section 3.4(b) hereof. 

“Released Party” has the meaning given that term in Article 17 hereof. 

“Releasiw Party” has the meaning given that term in Article 17 hereof. 

“Rental Agreement” has the meaning given that term in Section 5-2 hereof. 

“Residential Unit” has the meaning given that term in the definition of the term Condominium Units 
herein. 

”Restricted Area” has the meaning given that term in Section 5.4 hereof. 

“Sale Termination Fee’’ means an amount equal to the following which shall be due and payable by 
Owner to Operator in the event of an Ownership Transfer and termination of this Agreement pursuant to 
Section 22.4: (a) if the foregoing Ownership Transfer and termination shall occur at any time during the 
seventh (7th) year from the Opening Date, the Sale Termination Fee will be the Marketing Fee for the full 
Fiscal Year in which the foregoing Ownership Transfer is consummated (the “Termination Marketing 
7 Fee”) plus an amount equal to the product of two (2) multiplied by the sum of the annual Base Fee and the 
annual incentive Fee earned during the twelve (1 2) month period immediately preceding such termination; 
(b) if the foregoing Ownership Transfer and termination shall occur at any time during the eight (8th) year 
from the Opening Date, the Sale Termination Fee will be the Termination Marketing Fee plus an amount 
equal to the product of 1.5 multiplied by the sum of the annual Ease Fee and the annual Incentive Fee 
eamed during the twelve (12) month period immediately preceding such termination; (c) if the foregoing 
Ownership Transfer and termination shall occur at any time during the ninth (9th) year from the Opening 
Date through the end of the initial IO-year Term hereof, the Sale Termination Fee will be the Termination 
Marketing Fee plus one of the following amounts: (i) if one full year or more shall remain in the initial 10- 
year Term as of the date that the Ownership Transfer is consummated, the sum of the annual Base Fee and 
the annual Incentive Fee eamed during the twelve (12) month period immediately preceding such 
termination, or (ii) if less than one full year shall remain in the initial 10-year Term as of the date that the 
Ownership Transfer is consummated, the remainder of the annual Base Fee and the annual Incentive Fee 
otherwise due under this Agreement. 
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“Senior Executive Personnel” means the individuals employed from time to time as the general manager, the 
director of marketing and sales, director of food and beverage, director of spa operations, and the controller of 
the Motel (or serving such functions, regardless of the specific titles given to such individuals). 

”Shared Costs1‘ shall have the definition ascribed thereto in Section 12.1 of the Declaration. Operator 
shall cause the Shared Costs to be billed, assessed and collected as provided in Section 25.13(~)  hereof and 
shall use such collected amounts to offset the expenses related td the Hotel Units’ Shared Components (as 
such term is described in Section 2,29 of the Declaration). 

“Site” means that certain real property located in Fort Lauderdale, Florida, and more particularly described 
o x x h i b i t  A hereto. 

“Technical Assistance Agreement“ means that certain Technical Assistance and Pre-Opening Services 
Agreement entered into by and between Operator and Owner of even date herewith relating to the’ Hotel. 

“Term” has the meaning given in Section 2.1 hereof. 

“Transaction Documents” has the meaning given in Section 10.1 hereof. 

“Uncontrollable Expenses” has the meaning given that term in Section 6.3lb) hereof. 

“Uniform System” means the latest edition (currently the Ninth Revised Edition) of the Uniform System of 
Accountssfor the Lodging Industry as adopted by the American Hotel and Lodging Association, from time 
to time. 

Voluntary Rental Program” shall mean and refer to the operation and management of the Guest Room 
Units in accordance with the Rental Agreements therefor and this Agreement. 

2, Engagement of Operator. 

2.1 Appointment and Term. For a term (the “Term”) beginning effective as of the Opening Date and 
continuing for a period of 10 years (as such Term may be extended as provided in this section, or earlier terminated 
as otherwise provided in this Agreement), Owner hereby appoints and employs Operator as the exclusive manager 
of the Hotel upon the terms and conditions hereinafter set forth. Operator hereby accepts the appointment on such 
terms and conditions. Owner shall have the option, in its sole discretion, to extend the Term hereof for up to two 
additional 5 year periods (each, an “Extension”) by delivery of written notice to Operator of Owner‘s election to 
extend not more than one year and not less than 120 days prior to the expiration of the initial Term (or Extension, if 
applicable) (the “Extension Notice“). Any such Extension shall be automatically effective upon Operator’s receipt 
of an Extension Notice within the time period set forth herein without any amendment hereto, but Owner and 
Operator shall execute and deliver any supplements to this Agreement that either may reasonably request to 
evidence any such Extension. 

2.2 Agency and Waivers. The relationship between the parties hereto shall be that of principal, in the case 
of Owner, and agent, in the case of Operator. To the extent there is any inconsistency between the c o r n ”  law 
fiduciary duties and responsibilities of principals and agents, and the provisions of this Agreement, the provisions of 
this Agreement shall prevail. IT IS THE INTENTION OF THE PARTIES THAT THIS AGREEMENT BE 
DEEMED A WAIVER BY OWNER OF ANY FIDUCIARY DUTIES OWED BY AN AGENT TO ITS 
PRINCIPAL, AND A WAIVER BY OPERATOR OF ANY OBLIGATIONS OF A PRINCIPAL TO ITS 
AGENT. To the extent the foregoing are inconsistent with, or would have the effect of modifying, limiting or 
restricting, the express provisions of this Agreement, the intention of the parties is that this Agreement be interpreted 
in accordance with general principles of contract interpretation without regard to the common law of agency (except 
as expressly incorporated in the provisions of this Agreement), and that liability between the parties shall be based 
solely on principles of contract law and the express provisions of this Agreement. In no event shall Operator be 
deemed in breach of its duties hereunder, or otherwise at law or in equity, solely by reason of (i) the failure of the 
financial performance of the Hotel to meet Owner expectations or income projections or other matters included i@ 
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the Operating Plan, (ii) the acts of Hotel Employee, (iii) the institution of litigation or the entry of judgments against 
Owner or the Hotel with respect to Hotel operations, or (iv) any other acts or omissions not otherwise constituting a 
breach of this Agreement, it being the intention and agreement of the parties that Operator's sole obligation 
hereunder shall be to act in conformity with the standard of skill, care and diligence referred to in Section 3.1 and 
- 3.2, in conformity with the Operator Standards, and otherwise in conformity with the express terms of this 
Agreement. Furthermore, as between Owner and Operator, Operator shall have NO LIABILITY FOR PUNITIVE 
DAMAGES OR FOR INCIDENTAL OR CONSEQUENTIAL DAMAGES to Owner in respect of a breach of 
fiduciary duties. 

3. Operation of Hotel. 

3.1 Standard of Operation, Operator shall cause the Hotel to be operated in accordance with Operator 
Standards. From time to time, Operator shall communicate to Owner any material variances from Operator 
Standards of which it is aware. Notwithstanding anything in this Section 3.1, it is recognized that Operator may not 
be able, despite its reasonable efforts, to cause the Hotel to be operated in conformity with Operator Standards (i) to 
h e  extent it may be prevented from compliance by any Force Majeure Event, or (ii) to the extent attributable to any 
breach by Owner of Owner's obligations under Section 3.7 or 3.8. 

3.2 Duties and Powers. Subject to Article 6, Operator is hereby authorized and granted full power and 
authority by Owner, to take such actions during the Term, in the name and on behalf of Owner, as are necessary or 
desirable to cause the Hotel to be operated as an luxury resort hotel in accordance with the standards set forth herein, 
including without limitation to: 

(a) use reasonable efforts to maximize patronage of Hotel facilities; 

(b) use reasonable efforts to cause the collection of all charges, rents, and other amounts due from 
Hotel guests, patrons, tenants, parties providing services, and concessionaires; 

(c) establish the policy of the Hotel regarding association with any credit card system, which 
policy shall be subject to Owner's prior approval so long as such approval is not unreasonably withheld, 
conditioned or delayed; 

(d) review the quality of items purchased by the Hotel within the scope of approved Operating 
Plan (including operating supplies) or Capital Budgets that have been approved by Owner in accordance 
with the terms hereof; 

{e) consistent with the approved Operating Plan, establish all prices, room rates, and other 
charges; 

(f) as may be necessary or desirable from time to time, develop and cause to be implemented 
revised food and beverage concepts and entertainment policies along with related policies and procedures; 

(g) cause the Hotel to join such industry associations and organizations as Operator considers 
appropriate; 

(h) create a marketing plan for the Hotel and, in a manner consistent with the other hotels owned 
or operated by Operator, promote and publicize the Hotel as a Managed Hotel; 

(i) oversee the maintenance and repair of the Hotel, use commercially reasonable efforts to keep 
the Hotel and the FF&E in good operating order, repair and condition, consistent with the Operator 
Standard, including making necessary replacements, improvements, additions and substitutions thereto, and 
coordinate the design, construction and installation of any renovations, improvements, repairs, or 
replacements of FF&E, building system, or other physical components of the Hotel that may be 
undertaken; 
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(i) negotiate and grant on behalf of Owner concessions for services customarily subject to 
concession in hotels, provided that concession agreements shall first be approved by Owner, such approval 
not to be unreasonably withheld, conditioned or delayed; 

(k) hire, as an Operating Expense, third party professionals or specialists (other than auditors, 
who shall be selected by Owner) to advise Owner and Operator with respect to the operation, maintenance, 
and improvement of the Hotel (including without limitation, the selection of attorneys for the handling of 
routine legal matters related to day to day operations, such as slip and fall tart litigation instituted against 
Operator or Owner in connection with the operations of the Hotel, but not the selection of attorneys for the 
handling of non-routine legal matters which shall remain in the sole discretion of Owner); 

(1) use good faith effort to cause the Hotel’s compliance with all laws and regulations applicable 
to the Hotel (including, without limitation, all health, pension fund, and other labor and employment laws 
and regulations); provided that this subsection shall not diminish in any respect either Operator’s rights or 
Owner’s obligations under Article 15, and provided hrther that Operator shall not be required to comply 
with any of the foregoing to the extent that compliance requires any capital or other expenditures that 
Owner rehses to make; 

(m) advise and consult with Owner about legal actians or proceedings to be initiated by the Hotel 
that Operator or Owner determines are necessary or desirable; provided that Operator shall not commence 
any such legal action OT proceeding without first obtaining the prior written consent of Owner, which 
consent shall not be unreasonably withheld, conditioned or delayed; 

(n) oversee the defense of legal actions or proceedings brought against the Hotel Units and 
arising from the operation of the Hotel by counsel designated by Owner and approved by Operator (which 
approval shall not be unreasonably withheld, conditioned or delayed); 

(0)  determine and implement ail personnel policies and practices relating to the Hotel, including: 
(i) policies and practices relating to terms and conditions of employment, screening, selection, training, 
supervision, compensation, bonuses, severance, pension plans and other employee benefits: discipline, 
dismissal, transfer and replacement; and (ii) policies and practices relating to the exercise by any Hotel 
Employee of rights under the National Labor Relations Act or any applicable labor laws in relation to the 
Hotel (including union organization, recognition and withdrawal of recognition, union elections, contract 
negotiation on a single-employer or multi-employer basis, grievances, unfair labor practice charges, strikes 
and lockouts); 

(p) subject to Owner’s rights pursuant to Section 3.3(a), recruit, hire, relocate, pay, supervise, 
transfer and dismiss all Hotel Employees; 

(9) supervise and maintain complete books of account and records for the Hotel consistent with 
the Uniform System and GAAP; 

(r) negotiate, enter into and administer, in the name and on behalf of Owner, service contracts and 
licenses for Hotel operations, including contracts and licenses for health and safety systems, maintenance, 
electricity, gas, telecommunications (including intemet service), cleaning, elevator and bailer maintenance, air 
conditioning maintenance, laundry and dry cleaning, master television service, use of copyrighted materials 
{including music and videos), entertainment and other services Operator deems advisable; 

(s) enter into and administer, in the name and on behalf af Owner, contracts for the use of 
banquet and meeting facilities; 

(t) prepare and submit to Owner the Operating Plan for each Fiscal Year; 

(u) reasonably cooperate with Owner and any prospective purchaser, lessee, Lender, or other 
lender in connection with any proposed sale, lease, or financing of or relating to the Hotel; 
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however, that Operator shall not be required to release to any Person any information that is confidential or 
proprietary to Operator or its Affiliates; and provided further that Owner shall reimburse Operator for any 
actual third party out-of-pocket expenses incurred by Operator in connection with such cooperation when 
such expense is not otherwise paid or reimbursed under this Agreement; 

(v) use reasonable and customary efforts to collect on behalf of Owner and account for and remit 
to governmental authorities all applicable excise, sales, occupancy and use taxes or similar governmental 
charges collectible by the Hotel directly frompatrons or guests, or as part of the sales price of any goods, 
services, or displays, including gross receipts, admission, or similar or equivalent taxes duties, levies or 
charges; 

(w) establish all advertising, public relations and promotion policies consistent with the Operating 
Plan, and establish policies with respect to discounted and complimentary room, food and beverage, and other 
hotel services that shall be consistent with Operator’s policies generally applicable at similarly situated 
Managed Hotels; 

(x) perform such dther tasks or engage such third parties as are customary and usual in the operation 
of a hotel of the class and standing of the Hotel; and 

(y) cause to be provided as necessary, but at all time within guidelines of the approved Operating 
Plan, complimentary rooms to assist with the promotion and marketing of the Hotel. 

Notwithstanding anything to the contrary in this Section 3.2, without the prior written approval of Owner 
(which approval shall not be unreasonably withheld, conditioned or delayed), unless an item is approved in the 
Operating Plan pursuant to Article 6, Operator shall not, on behalf of Owner, enter into any contract or commitment 
(or a series of contracts or commitments) for the purchase of any goods or services if the total expenditure for such 
contract or commitment would exceed $25,000 or would have a term exceeding one year and may not be canceled 
on at least 90 days notice. 

Operator hereby accepts such appointment and undertakes to use its best efforts to perform or cause to be 
performed all of the hnctions described in this Agreement, subject to the terms and provisions hereof and in 
compliance with applicable law. 

3.3 Hotel Employee. During the Term, Operator shall manage all aspects of the Hotel’s human resources 
functions and shall implement at the Hotel the personnel policies and procedures applicable to Managed Hotels. In 
connection with the management of the Hotel’s human resources functions, Operator and Owner shall have the 
responsibilities and exercise the rights set forth below: 

(a) Operator shall identify, appoint, assign, instruct and supervise the Hotel’s Senior Executive 
Personnel and department heads, and they, or other Hotel Employees to whom they m y  delegate such authority, shall 
identify, appoint, assign, instruct and supervise all personnel necessary or advisable for the operation of the Hotel. 
Such authority shall also include the right to transfer, terminate andlor replace any Hotel Employee. Owner shall have 
the right to approve the individuals selected by Operator as Senior Executive Personnel prior to his or her appointment, 
which approval shall not be unreasonably withheld, conditioned or delayed. Prior to appointing any Senior Executive 
Personnel, Operator shall provide Owner with a written summary of each individual’s professional experience and 
qualifications. Owner shall be deemed to have approved the appointment of any such individual unless Owner delivers 
notice of its disapproval of such appointment within seven(7) days after Operator’s delivery to Owner of a written 
summary of such individual’s professional experience and qualifications. Owner acknowledges that it may not reject 
mort than three(3) candidates proposed by Operator for any one position as Senior Executive Personnel. 
Notwithstanding the foregoing, in the event that the general manager of the Hotel is transferred to another hotel 
operated or owned by Operator within 24 months fiom the date that such general manager was employed at the 
Hotel and such transfer is initiated by Operator or its Affiliates, then Operator shall reimburse Owner for all costs 
incurred by Owner in connection with the engagement of such transferred general manager at the Hotel. 
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(b) The terms of employment, including hiring, training, compensation, bonuses, employee benefits, 
discharge, transfer and replacement of all Hotel Employee shall be established and administered by Operator. 

(c) Corporate Personnel who travel to the Hotel to perform technical assistance or other services shall be 
permitted, without charge, to stay at the Hotel and use its facilities (including food and beverage consumption). 
Corporate Personnel shall be permitted to stay at the Hotel for business or.non-business purposes at  reduced rates in 
accordance with policies with respect to such stays in effect from time to time which are applicable to the Managed 
Hotels . 

(d) All Hotel Employees shall be employees of Operator or an Affiliate of  Operator, or of a contractor 
providing labor to the Hotel. All Employment Costs shall be Operating Expenses. 

(e) Owner acknowledges that Operator or its Affiliate may have an obligation under federal; state, or 
local law to give advance notice to Hotel Employee of any termination of their employment, and that failure to comply 
with any such notification obligation could give rise to civil liabilities. Therefore, notwithstanding anything to the 
contrary contained in this Agreement, Owner shall indemnify, hold harmless and defend Operator and its Affiliates 
from and against any such liabilities based on Owner’s actions (including terminating this Agreement) which give rise 
to such a notification obligation on the part o f  Operator or any of its Affiliates, unless Operator (or its Affiliate) is given 
adequate opportunity to comply with such obligation. 

( f )  Owner, on behalf of itself, and its Affiliates and its and their successors, hereby agrees not to solicit 
the employment of any of the Senior Executive Personnel at any time during the Term or within twelve (12) months 
following the expiration or termination of this Agreement without Operator’s prior approval. 

3.4 Corporate Personnel; Reimbursement of Costs and Exnsnses. 

(a) Compensation of Comorate Personnel. Operator shall employ and pay, fur its o w n  account, 
the wages or other compensation of Corporate Personnel who are engaged in the performance of duties 
under this Agreement. If Operator uses Corporate Personnel on a temporary basis at the Hotel to perform 
duties normally carried out by full-time, on-site Hotel Employees, then Operator shall be reimbursed by 
Owner for the per diem salary and benefit costs of such Corporate Personnel until a full-time replacement 
can be found, When Corporate Personnel is engaged in duties required under this Agreement, such 
employees shall be furnished and provided with rooms, reasonable food and beverages, laundry, and 
reasonable telephone services, and gratuities as an Operating Expense whenever such employees are on the 
Site in connection with Operator’s performance of its duties hereunder. All amounts paid pursuant to this 
Section 3.4 shall be deemed Operating Expenses and all services provided to Corporate Personnel pursuant 
to this Section 3.4 shall not be included in Gross Revenues. 

(b) Reimbursement of Costs and Expenses. Operator shall be entitled to pay or reimburse itself 
from the  Bank Accounts for the following expenses (collectively, “Reimbursable Expenses”): 

(i) all Hotel Employee Costs; 

(ii) the per diem charge, as established from time to time, for personnel of Operator or its 
Affiliates assigned to special projects for the Hotel; 

(iii) all reasonable and necessary costs and expenses incurred by Operator in the 
performance of the services contemplated by this Agreement, including all out-of- 
pocket expenses incurred by Operator directly in connection with its management of 
the Hotel in the manner permitted OT required hereby and in connection with 
Operator’s performance of the Automation Services after the Opening Date in 
accordance with this Agreement and the Technical Assistance Agreement. Upon 
receipt of a request from Owner, Operator shall provide Owner with an explanation 
of the basis for the allocation of a particular cost or expense as an Operating Expense 
when such cost or expense was incurred for the benefit of the Hotel and one or more, 
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of the other Managed Hotels; provided that Owner’s request for such explanations 
shall be limited in number and reasonable in scope so as not to cause an undue 
burden on Operator; 

(is) payments made OI incurred by Operator or its Affiliates, or its or their employees to 
third parties for goods and services in the ordinary course of business in the 
operation of the Hotel, in accordance with the approved Operating Plan or as 
otherwise approved by Owner or permitted under this Agreement; and 

all taxes and similar assessments levied against any reimbursements payable to 
Operator under this Agreement for expenses incurred for Owner’s account, including 
the Reimbursable Expenses described in this Section. 

Any Reimbursable Expenses in excess of amounts available in the Bank Accounts shall be paid by 
Owner within thirty (30) days of the delivery of an invoice therefor by Operator to Owner, 

3.5 Labor Agreements. As soon as is reasonably practicable, prior to entering into negotiations with any 
labor organizations representing or desiring to represent Hotel Employees, Operator shall notify Owner of such 
negotiations and Owner shall have the right to participate in such negotiations. Without Owner’s prior written 
approval, which approval may be withheld, the Hotel shall not enter into any contract with any such labor 
organization. 

3.6 Bank Accounts. Owner expressly authorizes Operator to establish the following bank accounts (the 
“Bank Accounts”) on Owner’s behalf at a bank or banks selected by Operator and approved by Owner (such approval 
not to be unreasonably withheld): 

(a) an account or accounts, bearing the name of the Hotel, for the purposes of depositing all 
funds received in the operation of the Hotel and paying all Operating Expenses and all other charges and amounts due 
to Operator under this Agreement (collectively, the “Operating Accountls)”); 

(b) an account or accounts, in the name of Operator (or any Affiliate of Operator designated 
as the employer of Hotel Employee), into which amounts sufficient to cover salaries, wages and other employment 
related costs of Hotel Employee shall be deposited from time to time by Operator (by transfer of funds fkom the 
Operating Account(s)) or Owner (if sufficient funds are not available in the Operating Account(s) (the “Payroll 

(c )  the separate interest-bearing account provided for in Section 3.8 hereof (the “Fund”); 

(d) such other accounts as Operator reasonably determines to be necessary or desirable. 

The Authorized Signatories shall be the only Persons authorized to draw from the Bank Accounts, and 
Operator shall be entitled to make deposits in all of such accounts, in accordance with the t e m  of this Agreement and 
Operator’s standard accounting policies and practices, Operator shall establish controls to ensure accurate reporting of 
all transactions involving such accounts. As determined appropriate by Operator, accounts shall require positive pay 
and electronic reconciliation features to reduce possibilities of fraud, Programming costs related thereto shall be an 
Operating Expense, Unless due to Operator’s grossly negligent or willful acts, any loss suffered any of the Bank 
Accounts, ot in any investment of funds into any such account, shall be bome by Owner, and Operator shall have no 
liability or responsibility therefor. The funds in the Operating Account(s) or any other account shall not be 
commingled with the funds of Operator or of any other person or entity 

3.7 Working Capital. Owner shall commit the financial and other resources necessary to permit the Hotel to 
be operated and maintained in accordance with the Operator Standard and to enable Operator to take the actions 
necessary to comply with all applicable legal requirements. Pursuant to the foregoing obligation, Owner shall deposit 
into the Operating Account designated by Operator at least thirty (30) days prior to commencement of operations at the 
Hotel, in addition to amounts, if any, required to be provided by Owner in the Pre-Opening Budget, the initial working 

Owner approximately ninety days prior to the Opening Date, and updated as necessary thereafter (the “Initial Working,/@‘) 
capital recommended by Operator in accordance with a cash flow estimate prepared by Operator and submitted to 
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Capital”). Unless Operator shall otherwise consent thereto, such amount shall not be less than the amount set forth as 
the Minimum Initial Working Capital and shall be based on Operator’s best estimate of the working capital required to 
fund initial food and beverage inventories, initial minibar inventories, initial retail inventories and initial house bank 
balances, as well as payroll and operations for at least the first month of operation, and for such longer period as 
Operator may reasonably determine based on the cash flow estimate and the time of year in which the Opening Date 
occurs. The Initial Working Capital i s  separate from and in addition to any funds that Owner may be required to 
fund for pre-opening activities, including purchasing initial inventories of operating supplies and equipment. In 
addition, if a t  any time Operator determines that the available funds in the Bank Accounts are insufficient to allow for 
the uninterrupted and efficient operation of the Hotel in accordance with the terms of this Agreement, Operator shall 
notify Owner of the existence and amount of the shortfall (a “Funds Request”) and, within fifteen (15) days following 
the delivery of the Funds Request, Owner shall deposit into the Bank Accounts designated by Operator the finds 
requested by Operator in the Funds Request. If Owner fails to deposit all or any portion of the funds so requested and 
if Operator uses or pledges its credit (the parties agreeing that Operator shall have no obligation to do so) making 
ordinary and customary purchases of goods and services for the Hotel on Owner’s behalf, Owner shall pay for such 
purchases when payment is due and shall indemnify and defend Operator against all losses, costs and expenses, 
including attorneys’ fees and costs, interest, and any late payment fees, that may be incurred by or asserted against 
Operator by reason of Owner’s failure to pay for such purchases. Owner shall pay interest to Operator on any advances 
that Operator may elect, without obligation, to make on Owner’s behalf in payment of any due and unpaid obligations 
of Owner to third parties at the lesser of (a) Prime Rate plus 3%, or (b) maximum rate of interest allowed by law; and 
such advances, with the interest thereon at the rate aforesaid, shall be due and payable by Owner to Operator on 
demand and Operator shall be entitled to reimburse itself therefor, with interest as aforesaid, out of any available funds 
from the operation of the Hotel. 

3.8 Fund . During each Fiscal Year, Operator shall instruct Authorized Signatories to withdraw funds out 
of the Operating Account(s) and deposit for each calendar month of such Fiscal Year into the Fund to be used for 
purposes of funding Capital Expenditures and replacement of and additions to FF&E an amount equal to the 
following percentages of the Gross Revenues for each month during the relevant Fiscal Year: (a) for the first Fiscal 
Year, 2%; (b) for the second Fiscal Year, 3%; and (c) for the third and each succeeding Fiscal Year, 4%. The Fund 
shall be maintained in an hterest-bearing bank account(s) designated by Owner, or in other investments, designated 
by Owner, with due regard to the Hotel‘s anticipated requirements for Capital Improvements and replacement of., 
and additions to, FF&E. Any interest or other income on amounts in the Fund shall become part of the Fund, 
Checks drawn upon the Fund account shall be signed only by Authorized Signatories. The monies in the Fund shall 
be the property of Owner. Subject to Section 6.3, Operator may cause to be withdrawn from the Fund any amounts 
required to make contributions to Capital Expenditures and to the cost of replacements of, and additions to, the 
FF&E deemed by Operator to be necessary to maintain the Hotel in accordance with the terms of this Agreement or 
otherwise desirable. To the extent that the monies in the Fund are insufficient to maintain the Hotel substantially in 
accordance with the standards set forth in this Agreement., then Operator shall notify Owner of the amount of 
additional funds reasonably necessary to maintain such standards, and Owner shall supply such additional funds as 
are mutually agreed to b y  the parties. Any Capital Improvements and items of FF&E replaced or added shall be the 
property of Owner (or the owner of the Guest Room Unit in which such improvement, replaced or added item is 
located, as applicable). Any amounts remaining in the Fund at the termination or expiration of the Term shall be 
retained by Owner. All proceeds from the sale of any replaced or obsolete FF&E in the Hotel Unit shall be 
deposited into the Fund. 

3.9 Remittances to Owner. Unless the parties agree otherwise, on or about the 25” day of the succeeding 
calendar month, Operator shall disburse to Owner, as directed by Owner, any fhds remaining in the Operating 
Account(s) at  the end of the prior month after payment of all Operating Expenses (including any fees, charges or 
reimbursements owed to Operator) and other amounts payable in accordance with the t e m  of this Agreement andor 
the Rental Agreement, after deposit of the amount due for such month in the Fund, and after retention by Operatar of 
an amount sufficient to cover (a) all accrued but unpaid Base Fee, Centralized Services Charges and Reimbursable 
Expenses, plus (b) all known Operating Expenses and other amounts payable hereunder, plus (c) the monthIy payroll 
expense for all Hotel Employee, plus (d) an additional amount of working capital as reasonably determined to be 
prudent by Operator but not less than the amount of Minimum Initial Working Capital, plus (e )  such other amounts as 
may be agreed to from time to time by Owner and Operator, Any amounts remaining in the Bank Accounts on the 
termination of this Agreement shall be disbursed to Owner; provided, however, that Operator may deduct and retain 
prior to such disbursement any and all amounts owed by Owner to Operator andlor its Affiliates under this Agreement. - 
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3.100wner’s Representative. Owner shall appoint in writing an Owner’s Representative, and shall inform 
Operator in writing if Owner’s Representative is changed. Operator may conclusively rely on any instructions or 
approvals given to it by Owner’s Representative during the term of his or her appointment as being the instructions 
or approvals of Owner I 

3 , I  lCertain Operator Policies. Owner shall honor Operator’s policies conceming the provision of 
discounted and complimentary food and beverage, which are offered to eligible Operator corporate employees, 
officers, members and directors, and to eligible employees of other Managed Hotels. The provision of discounted 
and complimentary room by Operator to its eligible Operator corporate employees, officers, members and directors, 
and to eligible employees of other Managed Hotels in accordance with Operator’s ,policies regarding the same shall 
be as set forth in the Rental Agreements for Guest Room Units. All such policies shall be in accordance with 
normal and usual practice at other Managed Hotels, but shall be limited with respect to complimentary m o m ,  food 
and beverage as set forth in the approved Operating Plan for the applicable year. 

3.12 Automation. The Hotel shall utilize all automation systems required by Operator to enable the Hotel to 
hnction as a Managed Hotel, .jn accordance with the terms and conditions of this Agreement and the Technical 
Assistance Agreement. Owner shall reimburse Operator for all out-of-pocket expenses incwred by Operator in the 
performance of the Automation Services in accordance with the Technical Assistance Agreement and this Agreement. 

4. Compensation to Operator. 

For its services during the Term, Operator shall be compensated as follows: 

4.1 Base Fee. Operator shall receive: an annual base management fee (“Base Fee”) equal to the following: 
(i) from the Opening Date through the end of the fust full Fiscal Year, 2.5% of Gross Revenues, (ii) during the 
second full Fiscal Year, 2.75% of Gross Revenues, and (iii) during the third full Fiscal Year and each Fiscal Year 
thereafter during the Tenn and any Extension, 3% of Gross Revenues; provided, the Base Fee for any Fiscal Year of 
the Term or any Extension shall not be less than $500,000.00 (as prorated for any partial Fiscal Year). 

4.2 Incentive Fee. Each Fiscal Year, in addition to the Base Fee, Operator shall receive an “Incentive 
Fee” equal to 15% of the annual Net Operating Profit. 

I n  no event shall the calculation for the Incentive Fee in any Fiscal Year determine or impact, adversely or 
positively, the calculation of Incentive Fee €or any subsequent Fiscal Year. 

4.3 Time and Manner of Payment. The Base Fee and the Incentive Fee payable pursuant to Sections 4.1 
and 4.2, respectively, shall be paid from the Operating Account. The payment of the Base Fee shall be made after 
the end of each month contemporaneously with Operator furnishing to Owner the unaudited financial statement for 
such calendar month pursuant to Section 9.3. The payment of the Incentive Fee shall be made at the end of each 
Fiscal Year contemporaneously with Operator hrnishing to Owner the Certified Financial Statements for such 
Fiscal Year pursuant to Section 9.3. 

4.4 Centralized Services Charges. Operator shall fumish or cause its Affiliates to m i s h  to the Hotel the 
benefits of the Centralized Services, and Owner hereby agrees that Operator may in its discretion cause the Hotel to 
participate in any or all such Centralized Services. Except as otherwise specifically set forth on Exhibit C ,  or as 
indicated from time to time by Operator, participation by the Hotel in all Centralized Services is mandatory. Without 
limiting the generality of the foregoing, Operator shall provide centralized marketing, sales and reservation services as 
foll 0 ws : 

(a) Operator shall maintain a marketing and sales program that promotes the brand identity of 
Operator and its Affiliates, advertises to Operator’s and its Affiliates (including, without limitation, the Brand Name), 
markets and secures bookings for hotels and resorts, including the Hotel, operated under the Brand Names (the 
“Centralized Marketing Program”). In addition, Operator shall coordinate the Hotel’s individual marketing program 
with the Centralized Marketing Program and, as appropriate, include the Hotel in the brand identity and national 
advertising programs conducted as part of the Centralized Marketing Program. ,fi 

q e d  c.z ’ 
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(b) Operator shall secure b o o b g s  for the Hotel through Operator’s sales and reservations 
offices and other distribution and sales system, and shall encourage the use of the Hotel by tourists, special groups, 
travel congresses, travel agencies, airlines and other recognized sources of hotel business. Operator shall develop a 
sales program, represent the Hotel at appropriate conventions and travel congresses, and list the Hotel in printings o f  
general tariff bulletins. In addition, Operator shall process reservations for the Hotel through Operator’s and its 
Affiliates’ worldwide commumcations network. To facilitate Operator’s provision of such reservations services, 
Owner agrees that: 

(9 Owner shall not maintain, hyperlink to or othenvise use in connection with the 
Hotel any toll-free or similar telephone h e  or communications device (including, without limitation, any website or 
internet booking service) for rnahng reservations that is independent of the reservations telephone line and 
communications device(s) maintained by Operator or its Affiliates in connection with the worldwide communications 
network of Operator and its Affiliates. The toll-free reservations telephone line or similar telephone number and 
other communications devices of Operator and its Affiliates (and those services to which Operator and/or its 
Affiliates subscribe or in which they otherwise participate) for making reservations must be the only telephone 
reservations line and communications devices for the Hotel. The Hotel must be listed in all airline resewations 
systems (which include what are known in the hospitality industry as Global Distribution Systems), under the 
applicable code for hotels and resorts operated under the Brand Name. 

(ii) Throughout the Term, Owner shall permit Operator to load into the reservations 
system maintained by Operator and its Affiliates, and to maintain on a current basis, the Hotel’s total Guest Room 
Units inventory and all associated room rates. 

(c) Operator and its Affiliates shall be entitled to be paid for the existing Centralized Services 
based on the charges set forth on Exhibit C (as such charges may be increased to reflect increases in the Index from the 
date hereof and to reflect increases in the costs of operating, maintaining and upgrading such services). In addition, 
Operator and its Affiliates shall be entitled to be paid for any new Centralized Services based on the reasonable 
estimate made by Operator and its Affiliates of the costs and expenses that will be incurred in providing such services 
on a system-wide basis to Managed Hotels, which estimate of costs may include the allocation of salaries (including 
payroll taxes and employee benefits) of Corporate Personnel directly involved in the provision of the Centralized 
Services, overhead costs allocable to the provision of the Centralized Services, recovery of development costs, 
promotion costs, costs of operating, upgrading and maintaining such services and costs of all equipment employed in 
the rendition of such services. The Hotel’s costs for participating in the Centralized Services (collectively, the 
“Centralized Services CharPes”) shall be determined in an equitable manner and on the same basis as allocated OT 
charged to other Managed Hotels. In addition, if equipment and/or software is installed and maintained at the Hotel in 
connection with the provision of any Centralized Services, all costs thereof shall be paid by Owner and charged to the 
operation of the Hotel either as an Operating Expense or as a Capital Expenditure, as determined by the tenns herein. 

The Centralized Services Charges shall be paid monthly in arrears during the Term, and each monthly 
installment shall be due within five (5) days of the date on which such amount can be calculated. 

4.5 Intentionally Omitted. 

4.6 Purchasing. In the performance of its obligations, Operator may, in its discretion (subject to the 
following provisions) elect to purchase the items described therein under vendor contracts available to Operator 
under any purchasing program maintained from time to time by Operator and its Affiliates, provided that the pTices 
and tenns of the goods and services purchased under such vendor contracts are competitive with the prices and 
terms of goods and services of equal quality available from others. In determining, pursuant to the foregoing, 
whether such prices and/or fees are competitive, they will be compared to the prices and/or fees which would be 
charged by reputable and qualified unreiated third parties on an arm’s length basis for similar goods andor services. 
The goods andor services which are being purchased may be grouped in reasonable categories, rather than being 
compared item by item. In respect of such purchases, Owner understands and acknowledges that Operator and/or its 
Affiliates may receive certain payments, fees, commissions or reimbursements from vendors, and that Operator 
andor its Affiliates may have investments in such vendors and may profit from such payments, fees, commissions, 
reimbursements or investments. Notwithstanding the foregoing, upon prior written notice to Operator, Owner shall 
have the right to opt out of any purchasing program in respect of all purchases or such items as  Owner ma 
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designate in such notice. Operator shall act in a prudent manner in purchasing items for the Hotel (whether under a 
purchasing program or otherwise), but, in selecting such items for purchase, Operator shall be entitled to take into 
account the environmental consequences of its selections and the desirability of encouraging such objectives as 
recycling of materials. 

5. Special Provisions. 

5.1 Owner’s Right to Terminate Based Upon Performance, After the expiration of the first five (5) full 
Fiscal Years of the Term, Owner will have the right to terminate Operator’s management if in any two consecutive 
Fiscal Years (commencing with the fourth full Fiscal Year) the actual GOP for the Hotel is less than 90% of the 
budgeted GOP in the approved Operating Plan for each such Fiscal Year (the “GOP Test“). Such failure to achieve 
the GOP Test in any such two consecutive Fiscal Years shall constitute a “Performance Failure”. Owner’s 
termination notice must be given within 60 days after the Certified Financial Statements for the Hotel are complete 
for the last applicable Fiscal Year (or such termination will be waived during those Fiscal Years) and will be 
effective on the later o f  (x) the date specified in the notice, or (y) 60 days after the receipt of the notice. The GOP 
Test and Owner’s right to terminate for a Performance Failure shall be subject to the impact of any Force Majeure 
Event or any Capital Improvement project or construction at the Hotel which may have prevented Operator from 
achieving the target GOP. In the event of a dispute between the parties as to whether a Performance Failure entitling 
Owner to terminate this Agreement in accordance with this Section has occurred or not, the dispute shall be resolved 
by an Expert in accordance with the procedures set forth in Section 6.4 hereof. 

5.2 Voluntarv Rental Program. Owner shall enter into separate rental agreements (the form of which shall 
be prepared by Owner and shall generally reflect the terms set forth in Exhibit G hereto and the final form of which 
shall be subject to Operator’s reasonable prior written approval) with those owners of Residential Units desiring to 
submit their Residential Units to the Voluntary Rental Program for the exclusive rental of the same by Operator (on 
Owner‘s behalf) as part of the Hotel inventory (“Rental Agreements”). Any change to the approved Rental 
Agreement form which would have a material effect on Operator‘s operation of the Hotel in accordance with this 
Agreement or which would be likely to alter the dollar amount of the fees payable to Operator pursuant to the terms 
of this Agreement shall also be subject to Operator’s reasonable prior written approval. Any approvals required 
herein with respect to the Rental Agreements by Operator shall be given or withheld by Operator within ten (10) 
business days fiom receipt of the form Rental Agreement or changes thereto which require Operator’s approval. The 
Owner will timely deliver to Operator copies of all Rental Agreements executed with owners of Residential Units as 
and when fully executed. 

Operator will manage all Residential Units which are subject to executed Rental Agreements (i.e. the Guest 
Room Units) in connection with Operator’s operation of the Hotel in accordance with the Rental Agreements and 
this Agreement, and will offer such Guest Room Units for rental to guests of the Hotel. In fintherance of the 
foregoing, the Owner hereby appoints and designates Operator to act on Owner’s behalf pursuant to  the Rental 
Agreements and to perform any and all of Owner‘s duties, rights, remedies, obligations, responsibilities and 
objectives under the Rental Agreements. All amounts deducted fiom Guest Room Unit rental revenues pursuant to 
the terms of the Rental Agreements or otherwise collected by Operator pursuant to the Rental Agreements shall, 
unless committed to a specific purpose such as funding an operating or other reserve established or required by 
Owner or applied to repay Owner for amounts expended by Owner on behalf of a Guest Room Unit owner, be used 
by Operator when received by Operator on behalf of Owner, to offset the Hotel’s Operating Expenses. The failure of 
Operator to receive in a timely manner from Guest Room Unit owners the foregoing amounts, shall not relieve the 
Owner From funding in a timely manner any amounts required to be funded by Owner under this Agreement 
(including, without limitation, any amounts needed for purposes of operating, maintaining, cleaning, repairing, 
insuring, replacing andor refurbishing the Guest Room Units, and any costs and expenses in connection with 
Operator’s performance of Owner’s rights, duties, remedies or other matters as provided in this Section under the 
Rental Agreements. In the event that Owner funds amounts hereunder as provided in this paragraph, then Owner 
shail be reimbursed for such amounts when and if Operator receives the delinquent payments. 

With respect to all Residential Units which as of the Opening Date are not subject to executed purchase 
agreements for sale by the Owner, Owner may (but has no obligation to) make such Residential Units part of the 
Voluntary Rental Program pursuant to Rental Agreements with the Operator on terms acceptable by the parties unti 
such time as purchase agreements for the sale thereof have been executed by Owner. 

, I  z/- 
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5.3 Intentionally Omitted. 

1 

! 

5.4 Non-Competition. Except as set forth below, for a period commencing on the date of execution of this 
Agreement until the end of the fifth (S*) year fiom the Opening Date, neither Operator, nor any of its Affiliates, 
shall either own, lease, manage, license or franchise a Brand Name hotel within the boundaries of the City of Fort 
Lauderdale, Florida (the “Restricted Area”) it being understood: (i) that such restriction shall not be deemed to 
affect or refer to (a) any hotel or similar facility operated, whether within or outside of the Restricted Area, under the 
Westin, Sheraton, Four Points, W Hotels, or St.  Regis brand names or under any other brand name other than the 
Brand Name, and (b) any hotel or similar facility owned, leased, managed, licensed or  franchised under the Brand 
Name on the date hereof, within the Restricted Area, or any substitution, replacement, expansion or replacement of 
expansion of any of the foregoing, and (ii) that any such ownership, leasing, management, licensing or franchising 
outside of the Restricted Area shall be totally unrestricted. There shall be no prohibition on Operator or its Affiliates 
fiom owning, developing, managing or operating transient lodging facilities as a time-share or interval ownership 
project as part of the Starwood Vacation Ownership group within the Restricted Area or elsewhere. The foregoing 
restriction shall also not apply to the acquisition of any hotel in the Restricted Area acquired through at  corporate 
merger involving more than one (1) hotel, or acquisition of a portfolio, or by other similar means. In addition, so 
long as this Agreement is in effect, neither Owner, nor any of its Affiliates, shall use any part of the Hotel, nor of the 
property of which the Hotel is a part nor any adjacent property, nor otherwise take any action in connection to the 
Hotel, to further or promote (i) any lodging facility or business (including any other hotel owned andor operated by 
Owner or an Affiliate or of which a principal of Owner or an Affiliate holds an interest) operated under a trade name 
or trademark not owned by Operator or its Affiliates, including without limitation advertising or promotion of 
hotels, vacation or time-sharing facilities (or any similar product sold on a fractional or other basis with use rights on 
a weekly or other periodic basis), conference centers or other lodging products, or (ii) any other business or 
concession of Owner or its Affiliates, or any of their principals, such rights of promotion being strictly reserved to 
Operator and its Affiliates. 

6 .  Budgets. I 

6.1 PreDaration and Submission of Budgets. On or before November 1 of each Fiscal Year, Operator shall 
prepare and deliver to Owner, for its review and approval, a proposed Operating Plan for the next ensuing Fiscal Year, 
with annualized projections of Gross Revenue, Operating Expenses, and GOP for such Fiscal Year. The proposed 
Operating Plan for the next ensuing Fiscal Year shall be prepared in accordance with Operator’s standard planning and 
budgeting requirements and shall contain the following items, which shall be set forth for each month of such Fiscal 
Year: (i) estimated results of operations (including estimated Gross Revenue, Operating Expenses, and GOP); and 
(ii)a description of proposed Capital Improvements to be rnadc during such ensuing Fiscal Year and itemized 
estimated Capital Expenditures therefor (the “Capital Budpet”), which Capital Budget shall include capitalized lease 
expenses and a contingency line item, as set forth below. The proposed Operating Plan also shall include a Hotel 
marketing plan for the activities to be undertaken by Operator, which plan shall include a description of the Hotel’s 
target markets, the Hotel’s relative position in those markets, the proposed room rate structures for each market 
segment, the current and kture sales plan for the Hotel, the advertising and public relations plan for the Hotel, and the 
proposed staffing for the sales and marketing activities of the Hotel. 

6.2  Approval of Proposed Budnets. Owner shall review the proposed Operating Plan and shall provide 
Operator with notice of i ts acceptance or rejection of such proposed Operating Plan in writing, and if rejected with 
the reasons for such rejection in reasonable detail, within thirty (30) days after receipt from Operator. Owner shall 
be deemed to have approved that portion of any proposed Operating Plan which Owner has not objected to within 
such time period. Owner and Operator shall meet within fourteen (14) days of Operator’s receipt of Owner’s 
objections, and shall discuss any objections made by Owner, and Operator shall then submit within fourteen (14) 
days from the conclusion of such discussions written revisions to the proposed Operating Plan following such 
discussion. Operator shall operate the Hotel in accordance with those items of the proposed Operating Plan that 
were mutually agreed to and, as to items not agreed to, such items shall be resolved in accordance with Section 6.4. 
To the extent that the parties agree to revisions of the Operating Plan, the proposed Operating Plan (modified to 
reflect such revisions) shall become the Operating Plan for the next Fiscal Year, Owner shall act reasonably and 
exercise prudent business judgment in approving or disapproving all or any portion of the Operating Plan, a d  
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Owner must at all times act in a manner that shall permit maintenance and operation of the Hotel in compliance with 
the Operator Standard. Owner shall not have the right to reject (i) any costs associated with practices, procedures or 
programs which are Managed. Hotels requirements such as Centralized Services, provided that charges for 
Centralized Services shall be assessed to the Hotel on the basis set forth in Exhibit C, or, for other such 
requirements, on the same basis (although not necessarily in the same overall dollar amount) as such charge is 
assessed to other Managed Hotels included in the group of hotels tu be assessed; (ii) the contingency line item in the 
Capital Budget, except the portion of such contingency line item which exceeds $25,000; (iii) compensation levels 
to Hotel Employee or in Operator’s chain-wide or regional fringe benefit programs; (iv) items (such as  room rates, 
menu or banquet prices, and the like) affecting the estimate of Hotel revenues; or (v) any expenditures required to be 
made under the express provisions of this Agreement including expenditures for Base Fees, Incentive fees, 
Centralized Services Charges, or Employment Costs. 

6.3 Status of Budgets. During each Fiscal Year during the Term, Operator shall use its reasonable efforts to 
operate the Hotel in general accordance with the approved Operating Plan for such Fiscal Year (subject, in the case of 
any disputed items, to the provisions of Section 6.4). The parties recognize that the preparation of the Operating Plan 
for the first full Fiscal Year is inherently inexact and that Operator may vary from any such Operating Plan (other than 
the budget for Capital Improvements included in such Operating Plan, as to which the provisions of this Section 6.3 
that follow this sentence shall apply) to the extent Operator reasonably determines that such variance is required for 
compliance with the Operator Standard. For the second (2“) full Fiscal Year and each subsequent Fiscal Year, 
Operator shall not, without Owner’s prior approval, which approval shall be deemed given if not denied within ten (10) 
days after the request, incur costs or expenses or make expenditures that would cause the total expenditures in the 
operating budget or the budget for Capital Improvements included in any Operating Plan to exceed the aggregate 
amount of expenditures provided for in such budget by more than ten percent (10%). Notwithstanding the foregoing, 
Owner understands and agrees as follows: 

(a) Certain expenses provided for in the Operating Plan for any Fiscal Year will vary based on the 
occupancy and use of the Hotel; and, accordingly, to the extent that occupancy and use of the Hotel for any Fiscal 
Year exceeds the occupancy projected in the approved Operating Plan for such Fiscal Year, such approved Operating 
Plan shall be deemed to include corresponding increases in such variable expenses as well as any increases in 
resulting revenues. 

(b) The amount of certain expenses (“Uncontrollable Expenses”) including real estate and personal 
property taxes, utilities, insurance premiums, license and permit fees and charges provided for in contracts and leases 
entered into pursuant to this Agreement, are not within the ability of Operator to control. Operator shall have the 
right to pay fiom the Operating Account all Uncontrollable Expenses without reference to the amounts provided for 
in respect thereof in the approved Operating Plan for any Fiscal Year. 

(c )  If any expenditures are required on an emergency basis to avoid damage to the Hotel or injury to 
Persons or property, Operator may make such expenditures, whether or not provided for or within the amounts 
provided for in the approved Operating Plan for the Fiscal Year in question, as m y  reasonably be required to avoid 
or mitigate such damage or injury. Such expenditures shall be treated as Operating Expenses or Capital Expenditures 
as determined in accordance with the tenns hereof; provided, however, that Operator may initially make such 
expenditure out of the Fund. If such expenditure is made out of the Fund, Owner shall withm tfivty (30) days 
thereafter replenish the Fund in the amount expended by Operator in accordance with the terms hereof. Operator 
shall notify Owner as promptly as reasonably possible of the making of any such expenditures. 

. 

(d) If any expenditures are required to comply with any applicable legal requirement or to cure or 
prevent any violation thereof, subject to Owner’s prior right to contest or to direct Operator to contest such legal 
requirements or violation but only if such non-compliance or violation shall not pose an imminent threat of damage 
or injury to the Persons or property at the Hotel or an imminent threat to the continuing operation of the Hotel or any 
portion thereof in accordance with ths  Agreement, Operator may make such expenditures, whether or not provided 
for or within the amounts provided for in the approved Operating Plan for the Fiscal Year in question, as may be 
necessary to comply with such legal requirement or to remove or prevent the violation thereof. Such expenditures 
shall be treated as Operating Expenses or Capital Expenditures as deterrnined in accordance with the terms hereof; 
provided, however, that Operator may initially make such expenditure out of the Fund. If such expenditure is made 
out of the Fund, Owner shall within thirty (30) days thereafter replenish the Fund in ‘the amount expended by 
Operator in accordance with the terms hereof. 
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Operator shall have the right from t i m e  to time during each Fiscal Year (but not more frequently than quarterly) to 
propose modifications to the approved Operating Plan then in effect based on actual operations during the elapsed 
portion of the Fiscal Year in question and Operator’s judgment as to what will transpire during the remainder of such 
Fiscal Year. Any such modifications shall be subject to Owner’s approval, as provided in this Article 6. Any dispute 
relating to a proposed modification of an approved Operating Plan may be submitted by either party for resolution by 
an Expert in accordance with Article 6.4. 

6.4 Resolution of Disputes Concerning Budgets. If the parties, despite their good faith efforts, are unable 
to reach final agreement on the Operating Plan for any Fiscal Year by January 1 of that Fiscal Year, those portions 
of the Operating Plan on which the Owner and Operator are not in agreement shall be settled by an Expert in 
accordance with this section. 

(a) Expert. Either party may request to settle the dispute by an Expert. The terms of engagement 
of the Expert shall include an obligation on the part of the Expert to: 

(i) notify the parties in writing of his decision within thirty (30) days from the date on 
which the Expert has been selected (or such other period as the parties may agree); and 

(ii) establish a timetable for the making of submissions and replies. 

(b) Procedure. Each party shall be entitled to make written briefs and present written evidence to 
the Expert, and if a party makes any submission it shall also provide a copy to the other party and the other party 
shall have the right to comment on such submission. The parties shall make available to the Expert all books and 
records relating to the issue in dispute and shall render to the Expert any assistance requested of the parties. The 
Expert’s fees and expenses shall be borne by the non-prevailing party as determined by the Expert* The foregoing 
dispute resolution proceeding shall take place in Broward County, Florida. The Expert’s decision shall be final, 
binding and nonappealable, and may be entered in any court of competent jurisdiction in the United States or its 
territories. 

Those portions of such Operating Plan that are not in dispute shall become effective on January 1 of such Fiscal 
Year. The prior year’s Operating Plan shall govern the items in dispute, except that the budgeted expenses provided 
for such item(s) in the prior year’s Operating Plan (or, if earlier, the last Operating Plan in which the budgeted 
expenses for such disputed item(s) were approved) shall be increased by the percentage increase in the Index during 
such prior Fiscal Year (and, if applicable, each additional Fiscal Year between the prior Fiscal Year and the Fiscal 
Year in which there became effective the last Operating Plan in which the budgeted expenses for such disputed 
item(s) were approved); provided, however, that if any item in dispute is submitted for resolution in accordance with 
this Section, the decision reached or issued in accordance herewith shall control as to such item. 

The parties agree that certain disputes regarding insurance, more particularly referred to in Section 12.1 of this 
Agreement, shall also be resolved by an Expert in accordance with the procedures set forth in this Section 6.4(b). 

6.5 Periodic Reviews. At Owner’s request, the Managing Director of the Hotel shall meet with Owner on 
a monthly basis to review the Hotel’s operating performance, and, with respect to any variances with the approved 
budget, any corrective action to be undertaken by Operator. On a quarterly basis, at Owner’s request, Operator’s 
appropriate senior company representative knowledgeable in the operating performance of the Hotel (which as of 
the date of executian of this Agreement such representative was known as the area director) shall meet with Owner 
to review the Hotel’s operating performance against the approved Operating Pian. 

7. Repairs and Maintenance. During the Term, the following provisions shall apply as to the maintenance and 
repair of the Hotel: 

(a) The Hotel (including the Hotel building, adjacent grounds, FF&E and hotel equipment and operating 
supplies) shall be maintained and repaired by Operator at Owner’s expense (or at Guest Room Unit owners’ expense, as 
applicable), to permit maintenance and operation of the Hotel in accordance with the Operator Standard as 
contemplated in the Opexating Plan in effect from time to time. Without limiting the generality of the 
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Owner shall complete the Hotel in accordance with this Agreement. 

(b) Except as otherwise set forth herein, the Fund shall be used solely for the purpose of funding Capital 
Expenditures included in the approved Operating Plan or otherwise proposed by Operator and approved by Owner, 
provided that Operator may also expend up to the amount of the contingency line item in the Capital Budget from the 
Fund during each Fiscal Year to pay any Capital Expenditures that Operator may reasonably determine to be necessary 
for items not included i n  the Capital Budget. In connection with any expenditure from the Fund that was not 
specifically contemplated in the Operating Plan, Operator shall attempt to notify Owner prior to the time that the 
expenditures in question are made and shall in any event notify Owner as soon as practicable after such expenditures 
are made. 

(c) If the design or construction of the Hotel is defective, and the defective condition causes damage to 
the Hotel, poses a risk of injury to people or property, or is not in compliance with one or more legal requirements, 
Owner shall as expeditiously as possible remedy such defect. Owner's obligation to proceed expeditiously shall apply 
regardless of whether or when insurance proceeds may be available to cover the necessary expenditures, provided that 
the insurance company is afforded a reasonable opportunity to inspect such defect, Any amounts expended by Owner 
in effecting the remedy of any such defect shall not be deducted in determining Gross Revenue or GOP. None of the 
funds in the Bank Accounts shall be utilized in remedying such defects. 

(d) Subject to the availability of sufficient amounts in the Fund or otherwise provided by Owner, 
Operator shall arrange for the completion of all Capital Improvements approved by Owner in the Operating Plan for 
any Fiscal Year or otherwise. The lack of sufficient monies in the Fund shall not limit Owner's obligations to make 
Capital Improvements required to maintain the Operator Standard or to provide finds sufficient (in addition to the 
amounts in the Fund) to enable Operator to complete and pay for all Capital Improvements provided for in an approved 
Operating Plan or otherwise approved by Owner or authorized under the terms of this Agreement. 

8, Permits and Licenses. 

Operator will cause to be applied for on behalf of Owner, and cause to be obtained, maintained, kept 
current and renewed from time to time all licenses and permits required for the operation of the Hotel, provided that 
Owner cooperates with Operator in executing and completing any applications required to obtain and maintain such 
licenses and permits. In the event Operator is unable to cause to be obtained a license or permit because of the 
physical limitation of the Hotel or because Owner (or any member of Owner or such member's principals) cannot be 
licensed, then Owner shall promptly cause such limitations to be corrected or cause such principal to withdraw so 
that all requisite licenses and permits are timely obtained and maintained. All licenses and permits will be applied 
for in the name of Owner or an Affiliate of Owner unless the issuing authority requires any such license or permit to 
be in the name of an individual, in which case such license or permit will be in the name of an Hotel Employee 
approved by Owner. Owner shall cooperate with Operator to cause to be obtained such licenses and permits as are 
to be held in the name of Owner or its nominee. If for any reason whatsoever, Owner fails to use its best efforts in 
cooperating with Operator as herein provided to obtain and maintain such licenses and permits, then Operator may 
(but shall not be obligated to) do so in Owner's name. Owner hereby designates Operator as its attorney-in-fact to 
obtain such licenses and permits on behalf of Owner, and Operator may execute whatever documents may be 
necessary or appropriate to permit Operator to obtain such permits and licenses. If €or any reason other than through 
the negligence, wrongful acts or omissions of Operator or its default under this Agreement: (a) any of the Hotel's 
licenses or permits that are necessary to operate the Hotel or any bar or restaurant in the Hotel (including, without 
limitation, certificates of occupancy, food service permits, or liquor license permits) are revoked or terminated (prior 
to their expressed expiry date and are not renewed or replaced), or (b) Operator, despite using its diligent good faith 
efforts, is unable to obtain such pennits or licenses; then Operator will have the right to terminate this Agreement 
upon 90 days prior written notice to Owner, provided that such licenses or permits are not renewed, replaced or 
obtained, as applicable, within such 90 day period In the event that the events described in (a) or (b) hereof shall 
have occurred solely as a result of the negligence, wrongful acts or omissions of Operator or its default under this 
Agreement, then Owner will have as its sole remedy the right to terminate this Agreement upon 90 days prior 
written notice to Operator, provided that such licenses or permits are not renewed, replaced or obtained, as 

permits and licenses. 
applicable, within such 90 day period. Operator and Owner will comply with the terms and conditions of all 
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9. Books and Records. 

9.1 General. Operator shall, for the account of Owner, cause the appropriate Hotel Employees to keep 
complete and accurate books of account and other records on an accrual basis reflecting the results of operation and 
financial position of the Hotel, all in accordance with the Uniform System (including the Hotel’s chart of accounts), 
and otherwise in accordance with generally accepted accounting principles. As between Operator and Owner, the 
statements prepared pursuant to Section 9.3 hereof shall control. All books and records of the Hotel, including, 
without limitation, both historical and budgeted or pro forma records or information (but excluding guest 
information and Operator’s Proprietary Materials, all of which shall be the property of the Operator), shall be the 
property of Owner, and without Owner’s prior consent, Operator shall not remove any of such books and records 
from the Hotel. At the termination or expiration of this Agreement, Operator shail turn over all such books and 
records which are the property of Owner to Owner. Operator may retain copies thereof for its tax and financial 
records, subject to any confidentiality obligations relating to such books and records. Guest information shall be the 
property of Operator and may be used by Operator and its Affiliates for any of their business purposes, provided 
however that upon termination of this Agreement for any reason, Operator shall provide Owner with copies of such 
guest information. 

9.2 Right of Inspection and Review. Owner and its authorized agents shall have the right, upon reasonable 
advance notice (which shall be not less than 48 hours), to enter upon any part of the Hotel Units during normal 
business hours to examine or make extracts from the books and records of the operations of the Hotel, or for any 
other purpose that Owner, in its discretion, considers necessary or advisable. Any such examinations shall be done 
with as little disturbance as possible to the operation of the Hotel. 

9.3 Financial Reports. Operator shall cause to be prepared and delivered reasonably detailed monthly 
operating reports to Owner, based on information available to Operator, that reflect operational results of the Hotel for 
each month of the Fiscal Year, Operator shall deliver each operating report to Owner on or before the twentieth (20th) 
day of the month following the month (or partial month) to which such operating report relates. ”he reports shall be in 
a f o m t  (which may be amended from time to time) substantially similar to the operating reports provided by Operator 
or its Affiliates to other Managed Hotels and in such other format and including such additional information, as may 
reasonably be required by Owner or any Lender holding a first mortgage on a11 or a portion of the Hotel Units. At a 
minimum, monthly operating reports shall include: (i) a balance sheet including current month and prior year-end 
comparisons and differences in reasonable detail; and (ii) an income and expense statement for the month in question 
and for the elapsed portion of the current Fiscal Year through the end of such month, including variances that have 
occurred and that are anticipated between the applicable Operating Plan and actual results. 

By April 30 of each Fiscal Year (beginning with April 30 of the second (2nd) Fiscal Year, for the f r s t  Fiscal 
Year), Operator shall cause to be prepared and delivered to Owner, as an Operating Expense, Certified Financial 
Statements for the preceding Fiscal Year. The Certified Financial Statements shall consist of a balance sheet and a 
statement of earnings. The Certified Financial Statements shaH contain a certificate of the Designated Accountant to 
the effect that, subject to any qualifications contained therein, the financial statements fairly present, in conformity with 
GAAP, the financial position and results of operations of the Hotel for the Fiscal Year then ended, If Owner does not 
supply any information necessary for Operator to cause the Certified Financial Statements to be prepared and delivered 
and which is not otherwise available to Operator, Operator shall not be obligated to prepare such statements. Owner 
shall, nonetheless, deliver to Operator any similar financial statements that Owner causes to be prepared. 

10. Representations and Warranties. 

10.1Representations and Warranties of Owner. Owner represents and warrants to Operator as follows: 

(a) Authorization. Owner is a Florida corporation organized and existing under the laws of the 
State of Florida and is qualified to do business in the State of Florida. Owner has full power to enter into 
this Agreement, any other agreements referenced in this Agreement, including without limitation the 
Declaration, the Technical Assistance Agreement, the Rental Agreements, and any other agreements 
executed in connection therewith (collectively, the “Transaction Documents”); the execution, delivery, 
and performance of the Transaction Documents have been duly and validly authorized by all necessary 
action on the part of Owner, and the Transaction Documents, when executed and delivered by the partie &j7 
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shall be the valid and binding obligations of Owner. The execution, delivery, and performance of the 
Transaction Documents by Owner shall not conflict with or result in a breach of any provision of its 
formation or constituent documents, or cause a default under any agreement to which Owner is a party or 
by which or any of its assets may be bound, which default would have a material adverse effect on its 
business or financial position. This Agreement and the execution of this Agreement does not conflict with 
or result in a breach of any provision of the Declaration. Owner has delivered to Operator a certified copy 
of its formation documents together with a resolution authorizing Owner to enter into the agreement set 
forth in the Transaction Documents. 

(b) Ownership of Land. Owner owns the Site subject only to the mortgages disclosed on Exhibit 
- E attached hereto. 

(c) Litigation. There is no pending, or, to the knowledge of Owner, threatened, claim or 
litigation, arbitration proceeding, or action of any kind against Owner, the outcome of which could have a 
materially adverse effect on the financial position, results of operations, or business of Owner, the Hotel, or 
which could question the validity of the Transaction Documents, or any of them. 

(d) No Reliance. Owner has not relied on any projection of earnings or any statements as to the 
possibility of future success or other similar matter that may have been prepared by Operator, and Owner 
understands that Operator makes no guarantee as to the future financial success of the Hotel. 

(e) Brokers. Other than Interlink Hospitality Corp., Owner has not entered into any agreement 
with any real estate broker, agent, finder, or any other party in connection with the Transaction Documents, 
and has not taken any action that would result in any real estate broker’s, finder’s, or other fees or 
commissions being due or payable by Operator with respect to the Transaction Documents. Owner agrees 
to indemnify and hold Operator harmless from any loss, liability, damage, cost, or expense (including 
reasonable attorneys’ fees) resulting to Operator by reason of a breach of this representation and warranty 
and as a result of any claim made by or through Interlink Hospitality Cop.  

( f )  Notice of Legal Proceedings. If Owner becomes aware of any action, suit, or proceeding (at 
law or in equity or before any governmental authority) that may affect the Hotel or this Agreement, then 
Owner shall promptly provide Operator with written notice thereof. 

(g) Notice of Certain Defaults. If Owner becomes aware of any breach of, or default under, any 
contract, agreement, or other instrument, which breach or default adversely affects the Hotel or this 
Agreement, then Owner shall promptly provide Operator with written notice thereof. 

10.2Representations and Warranties of Operator. Operator represents and warrants to Owner as follows: 

(a) Authorization. Operator is a Delaware corporation validly existing and in good standing 
under the laws of the State of Delaware. Operator has full power to enter into the Transaction Documents; 
the execution, delivery, and performance of the Transaction Documents have been duly and validly 
authorized by all necessary action on the part of Operator; and the Transaction Documents, when executed 
and delivered by the parties, shall be the valid and binding obligations of Operator. The execution, 
delivery, and performance of the Transaction Documents by Operator shall not conflict with or result in a 
breach of any provision of its Artides of Incorporation or its Bylaws, or cause a default under any 
agreement to which Operator is a party or by which or any of its assets may be bound, which default would 
have a material adverse effect on its business or financial position. 

(b) Litigation. There is no pending, or, to the knowledge of Operator, threatened, claim or 
litigation, arbitration proceeding, or action of any kind against Operator, the outcome of which could have a 
materially adverse effect on the financial position, results of operations, or business of Operator, taken as a 
whole, or which could question the validity of this Agreement. 
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(c) No Reliance. Operator has not relied on any historical financial statement of the Hotel, or any 
projection of earnings or any statements as to the possibility of future success or other similar matter that 
may have been delivered or made available to Operator, and Operator understands that Owner makes no 
guarantee as to the future financial success of the Hotel. 

(d) Brokers. Operator has not entered into any agreement with any real estate broker, agent, 
finder, or any other party in connection with the Transaction Documents, and has not taken any action that 
would result in any real estate broker’s, finder’s, or other fees or commissions being due or payable by 
Owner with respect to the Transaction Documents. Operator agrees to indemnify and hold Owner hannless 
from any loss, liability, damage, cost, or expense (including reasonable attorneys’ fees) resulting to Owner 
by reason of a breach of this representation and warranty. 

(e) Notice of Legal Proceedings. If Operator becomes aware of any action, suit, or proceeding (at 
law or in equity or before any governmental authority) that may affect the Hotel or this Agreement, then 
Operator shall promptly provide Owner with written notice thereof. 

(0 Notice of Certain Defaults. If Operator becomes aware of any breach of, or default under, any 
contract, .agreement, or other instmment, which breach or default adversely affects the Hotel or this 
Agreement, then Operator shall promptly provide Owner with written notice thereof. 

11. Payment of Taxes. 

Operator shall cause the Hotel to pay all sales, use, value-added, Hotel occupancy taxes, and real and 
personal property taxes assessed against the Hotel, and all other taxes associated with the operation of the Hotel 
(other than taxes assessed on Operator’s net income, and real estate taxes on Guest Room Units). Such taxes shall 
be paid from the Operating Account or from funds supplied by Owner. Notwithstanding the foregoing, Owner may 
contest the validity of the amount of any such taxes, without prejudice to Operator’s rights under this Agreement, 
provided that such contest is permitted by applicable law and shall not in any way materially and adversely affect 
the operation of the Hotel or expose Operator to civil or criminal liability. The costs and expenses of such ,contest 
shall be an Operating Expense. Operator shall reasonably cooperate with Owner as Owner may request and execute 
any documents or pleadings reasonably required for such purpose, provided that (a) Operator is satisfied that the 
facts set forth in such documents or pleadings are accurate and that such execution or cooperation does not impose 
any liabilities, financial obligations, or other obligations of a material nature or costs and expenses on Operator and 
(b) Owner shall indemnify Operator from any loss, cost, damage, and expense that may result therefrom, such 
indemnification to be in form and substance reasonably satisfactory to Operator. To the extent that any such taxes 
directly affect Operator or Operator’s rights under this Agreement, Operator may, at its own expense, contest the 
validity of the amount of any such taxes, and Owner shall cooperate with Operator as Operator may reasonably 
request and execute any documents or pleadings reasonably required for such purposes. 

12. Insurance. 

12.1 Maintenance of Insurance Coverage. Operator shall, at all times during the Term and at Owner’s 
expenses (or Guest Room Unit owners’ expense, as applicable), maintain insurance with respect to the Hotel with the 
coverages described in ExhibitD. In respect of such insurance, Owner understands and acknowledges that the 
premium charged by Operator may include an administrative fee payable to Operator andor its Affiliates as 
compensation for administering the insurance program, negotiating with participating insurers and, with respect to 
certain coverages, assuming the financial risk of providing first dollar (i.e., no deductible) or low deductible coverage. 

If at any time during the Term any one or more of the coverages specified in Exhibit D shall be unavailable to 
Operator through blanket policies, Owner and Operator shall agree on how best to assure that such coverage is obtained 
and maintained or whether such coverage or an alternative thereto should be maintained. In the event that the parties 
are unable to reach agreement the issue shall be resolved by an Expert in accordance with the procedure set forth in 
Section 6.4 of this Agreement. In addition, if at any time Operator is unable to place any of the insurance described in 
Exhibit D at premium and otherwise on terms and conditions (including amounts of coverage and deductibles) at least 
as advantageous to Owner as the premiums and other terms and conditions available to Owner under blanket insurance 
policies available to Owner from time to time, except for workers’ compensation, employers liability, crime a fli7 J- 
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employment practices liability insurance, then Owner may arrange for such insurance through its blanket policies at 
Owner’s cost and expense. If Owner desires to place its own insurance pursuant to this Section 12.1, Owner shall so 
noti@ Operator in writing at least sixty (60) days prior to the scheduled effective date of suck insurance or any renewal 
thereof and provide Operator a ten (10) day period to review the package proposed by Owner, provided that Operator 
shall have no right to reject such package or policy except to the extent that the same does not conform to the 
requirements of Section 12.3, or that the limits of coverage or the rating of the insurance company does not conform to 
the requirements of ths  Section. To the extent that, and for so long as, the Hotel Eniployees are employees of Operator 
or any Affiliate of Operator, Operator shall have the sole right to provide workers’ compensation, employer’s liability 
insurance, crime and employment practices liability insurance. 

The insurers for all insurance required by this Article 12 shall have a minimum AM Best’s rating of A-VI (or 
equivalent, if AM Best should change its current rating system, or cease to exist) and shall be reasonably satisfactory to 
Owner and Operator. 

12.2 Special Conditions or Hazards. Owner shall disclose to Operator prior to the commencement of the 
Term the presence of any condition or hazard existing as of the commencement of the Term that may create or 
contribute to any claims, damages, losses, or expenses not typically insured against by the coverages specified in 
Exhibit D. If any such condition.or hazard requires removal, abatement, or any other special procedu-es, such special 
procedures shall be performed at Owner’s expense in compliance with all legal requirements. Conditions or hazards to 
which this Section 12.2 refers include: latent risks to health including asbestos, silica, toxic or hazardous chemicals and 
waste products; hazards to the environment including underground and above ground storage tanks; and latent or patent 
toxic, nontoxic, abrasive, or irritant pollutants. At Owner’s expense, Operator shall endeavor to obtain appropriate 
insurance coverages against such conditions and hazards to protect the interests of both Operator and Owner. 

12.3. Parties Insured and Amounts of Coverage. All insurance policies provided for in this Article 12 shall 
include: ’ 

(a) Operator and Owner as parties insured thereunder, as their interests may appear; 

(b) types of coverages and amounts as required in Exhibit D; 

(c) 
interests may appear; 

where applicable, mortgage (loss payable) endorsement(s) in favor of mortgagee(s), as their 

(d) where applicable and permitted under the applicable policy, the insurer’s waiver of 
subrogation rights against Operator, Owner, and if applicable Guest Room Unit owners; and 

(e) a requirement that the insurer provide to all named insureds at least thuty (30) days’ prior 
written notice of cancellation or material change (other than increases in coverage) in the terms and provisions of the 
applicable policy. 

12.4. Evidence of Insurance. As soon as practicable prior to the effective date of the applicable coverages, 
the party obtaining the insurance coverages under this Article 12 shall provide the other party with insurance 
certificates evidencing that the applicable insurance requirements of this Agreement have been satisfied. As soon as 
practicable prior to the expiration date of each such policy, the party obtaining such insurance shall provide the other 
party with insurance certificates evidencing renewal of existing or acquisition of new coverages. 

On request of the other party, each party shall fiunish the other with a schedule of insurance obtained by such 
party under h s  Article 12, listing the policy numbers of the insurance obtained, the names of the companies issuing 
such policies, the names of the parties insured, the amounts of coverage, the expiration date or dates of such policies 
and the risks covered thereby. 

12.5. Duties of Operator. Operator promptly shall: 

(a) coordinate with the appropriate party to cause to be investigated all accidents and c l a im for 43 
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damage relating to the operation and maintenance of the Hotel, as they become h o w  to Operator, and repod to 
Owner any such incident resulting in claims OT losses in excess of five thousand dollars ($5,000); 

(b) cause to be investigated all damage to or destruction of the Hotel, as it becomes known to 
Operator, and report to Owner any such incident that is material, together with the estimated cost of repair thereof; 

(c). prepare any and all reports required by any insurance company as the result of an incident 
mentioned in t h s  Section 12.5, acting as the sole agent for all other named insureds, additional insureds, mortgagees 
and loss payees; and 

(d) retain on behalf of Owner, and at Owner’s expense, all cbnsultants and experts selected by 
Owner, including architects, engineers, contractors, accountants and attorneys, as needed, to assist in analyzing any loss 
or damage, determining the nature and cost of repair and preparing and presenting any proofs of loss or elaims to any 
insurers; provided that in the event that Owner shall not select such experts or consultants within ttwzy (30) days from 
Owner’s receipt of notice from Operator, Operator shall be entitled to select the same so long as Operator’s selection 
does not violate the terms of the applicable insurance policy and Operator shall obtain approval to its selection from 
Owner‘s insurance carrier if so required by the applicable insurance policy. 

12.6. Review of Insurance. All insurance policy limits provided under this Article 12 shall be reviewed by 
the parties every three(3) years following the commencement of the Term, or sooner if reasonably requested by 
Operator, to determine the suitability of such insurance limits in view of exposures reasonably anticipated over the 
ensuing three (3) years, Owner and Operator hereby acknowledge that changing practices in the insurance industry and 
changes in the local law and custom may necessitate additions to types or amounts of coverage during the Term. 
Owner agrees to comply with any other insurance requirements Operator reasonably requests in order to protect the 
Hotel and the respective interests of Owner and Operator. 

12.7. Waiver of Liability So long as each party is named as an insured or additional insured under the 
other party’s policies of casualty insurance, or the policies otherwise pennit where each party is not so named, each 
party hereby releases the other party, and its Affiliates and agents, and its and their officers and employees, from any 
and all liability for damage or destruction to its property (including, in the case of Owner, the Hotel Units and the 
FF&E), whether or not due to the negligent or other acts or omissions of the other party, its Affiliates or agents, or 
its or their officers or employees, where the damage or destruction is covered by the insurance policies of the 
releasing party. 

13. Title; Encumbrances. 

13.1 Owner’s Warranties as to Title. Owner represents, warrants and certifies to Operator that Owner owns 
the Site and that it is not currently subject to any underlying lease, mortgage, deed of trust, security agreement, lien 
or other encumbrance securing the payment of money except as disclosed on Exhibit E attached hereto. 
Simultaneously with the execution of this Agreement or upon execution of the applicable Loan Documents by 
Owner and a Lender extending a loan listed on Exhibit E hereto (as applicable), Owner shall use commercially 
reasonable efforts to cause any Lenders extending a loan listed on Exhibit E to execute and deliver to Operator 
nondisturbance agreements with Operator in a form satisfactory to Operator and the applicable Lender, and 
providing that Operator’s management and rights under this Agreement shall not be disturbed if such lease is 
terminated or mortgage or deed of trust is foreclosed if Operator is not in material Default under this Agreement; 
provided, however, that any such non-disturbance agreement may provide that the applicable Lender may terminate 
this Agreement in accordance with, and subject to, Section 22.4 hereof upon a transfer pursuant to a foreclosure of 
the applicable Loan Documents or pursuant to a deed in lieu of foreclosure, so long as such Lender pays Operator 
the Sale Termination Fee in accordance with Section 22.4 hereof. Except as otherwise provided above with respect 
to the Lenders and loans described in Exhibit E hereto, Owner shall use its best efforts to provide that the interest of 
Operator under this Agreement shall not be subject or subordinate to any ground or underlying leases, mortgages, 
deeds of trust, security agreements, liens, or other encumbrances affecting the Hotel Units, except those that contain, 
or are subject to, a non-disturbance agreement (in form reasonably satisfactory to Operator), to the effect that this 
Agreement and Operator’s rights under this Agreement shall not be subject to forfeiture or termination except in 
accordance with the provisions of this Agreement, notwithstanding a default, termination, foreclosure, or exercise or 
a power of  sale under such lease, mortgage, deed of trust, security agreement or other encumbrance or 

26 



obligation secured thereby. Operator agrees to subordinate its interest and rights under this Agreement to any now 
or hereafter existing ground or underlying leases, mortgages, deeds of trust, or security agreements held by a third 
party that is not an Affiliate of Owner, and Owner shall use commercially reasonable efforts to provide that the 
holders of such instruments enter into nondisturbance agreements with Operator in a form reasonably satisfactory to 
Operator and, except as otherwise provided above with respect to the Lenders and loans described in Exhibit E 
hereto, providing that Operator’s management and rights under this Agreement shall not be disturbed if such lease is 
teminated or mortgage or deed of trust is foreclosed if Operator is not in ‘material Default under this Agreement. 

13.2Cornpliance with Terms of Mortgage. Owner and Operator covenant and agree to comply with the 
terms and provisions of any ground or underlying lease, Loan Document, or other encumbrance as they may be 
modified from time to time affecting the Hotel Units, so long as Owner makes such tenns and provisions available 
to Operator, Operator agrees to make such modifications to this Agreement as may be reasonably requested by a 
Lender, so long as such modifications do not materially increase Operator’s obligations or materially reduce 
Operator’s rights and benefits under this Agreement. 

* 

13.3Liens and Encumbrances. Operator shall not create or pennit to be created or remain in existence, and 
shall discharge, any lien (including, but not limited to, the liens of mechanics, laborers, artisans, or materialmen for 
work or materials alleged to be done or finished in connection with Operator’s operation of the Hotel), 
encumbrance, or other charge upon the Hotel Units or any part thereof, or upon Owner’s interest therein caused by 
Operator, its agents, contractors or employees, provided that Operator shall not be responsible for preventing nor be 
required to discharge any such liens, encumbrances, or charges as m a y  be placed upon the Hotel Units by the act of 
Owner or its agents (other than Operator), under any Loan Document, by operation of law, or with the specific 
approval of Owner. 

13.4Estoppel Certificates. Operator and Owner agree that from time to time, as requested by the other 
party, upon not less than ten days prior written notice, to execute and deliver to the other a statement certifying that 
this Agreement is unmodified and in full force and effect (or if there have been modifications, that the same are in 
full force and effect as modified and stating the modifications), certifying the dates to which required payments have 
been paid, and stating whether, to the knowledge of the signatory, the party is in default in performance of any of its 
obligations under this Agreement, and if so, specifying each such default of which the signatory has knowledge, and 
such other information as is reasonably pertinent to this Agreement, any loan document or other document 
pertaining to development, ownership and operation of the Hotel and condominium associations. 

14. Casualty and Condemnation. 

14.1Owner’s ObliEation to Repair. Subject to the provisions of Sections 14.2 below, if the Hotel, or any 
portion thereof is damaged or destroyed at any time or times during the Term by fire or other insured casualty, 
Owner shall, with due diligence, subject to any consents required in the Declaration from the Condominium and the 
consent of any Lender if so required under the applicable Loan Documents (which consents Owner shall diligently 
seek) and subject to the sufficiency and availability of insurance proceeds therefor, repair, rebuild, or replace the 
same, or if any such proceeds are paid or payable to the Condominium Association, use best efforts to cause such 
parties to so repair, rebuild, or replace the same, so that the Hotel is substantially the same as prior to such darnage 
or destruction. If Owner, or the Condominium Association, as the case may be, fails to undertake such work within 
180 days after the fire or other casualty, or fails to complete the same diligently, then Operator may, at its option, 
terminate this Agreement by written notice to Owner, effective as of the date sent. Notwithstanding the foregoing, 
(a) if Owner is prevented by a Force Majeure Event from undertaking such restoration during such period, then the 
time during which Owner shall be able to undertake such repairs shall be extended during the continuation of such 
Force Majeure Event; and (b) if Owner, despite its reasonable efforts, is unable to obtain the building permits or 
consents necessary to repair or rebuild the Hotel, or if such pennits or consents are subject to conditions with which 
it would be unreasonable to expect Owner to comply, then Owner will not be required to repair, rebuild, or replace 
the Hotel or damaged portion thereof, but instead may terminate this Agreement. During the period of such repair, 
rebuilding or replacement or during the period prior to such termination, as applicable, Operator shall be entitled to 
receive from the proceeds of business intenuption insurance required to be obtained by Owner pursuant to this 
Agreement, the Base Fee, Incentive Fees, and Centralized Services Charges based on the greater of actual Gross 
Revenues during such period or pro forma Gross Revenues established in the approved Operating Plan (as if SUC 

casualty never occurred). @ 
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14.2Casualtv Near End of Term. If the Hotel is rendered substantially unusable due to fire or other 
casualty within three (3) years prior to the expiration of the Term (including any Extensions), then either Owner or 
Operator may terminate this Agreement within 90 days after the occurrence of such damage or destruction by giving 
written notice to the other party irrespective of the insurance coverage applicable to such damage or destruction. . 

14.3Reinstatement. Omitted. 

14.4Condemnationm If the entire Hotel is taken or condemned in an eminent domain, condemnation, 
compulsory acquisition or similar proceedings, or by a conveyance by Owner in lieu thereof, or if a portion of the 
Hotel is so taken or condemned as to make it imprudent or unreasonable, in Ownerls and Operator’s reasonable 
opinion, to operate the remaining portion as an luxury hotel in accordance .with Operator Standards and in 
accordance with this Agreement, then, in either of those events, this Agreement shall terminate effective as of the 
time that Operator is required to surrender possession of the Hotel, or cease operation thereof, as a consequence of 
the taking or condemnation or similar proceeding; provided, however, that the condemnation or taking award shall 
be fairly and equitably apportioned between Owner and Operator (subject to any limitations contained in the 
applicable Loan Documents) so as to compensate Operator for any loss of income resulting from the termination of 
this Agreement pursuant to this Section in an amount not to exceed $1,000,000.00. 

If only a part of the Hotel is taken or condemned and the taking or condemnation of that part does not make 
it financially or operationally unreasonable or imprudent, in Owner’s and Operator’s reasonable opinion, to operate 
the remaining portion in accordance with Operator Standards and with the terms of this Agreement, then this 
Agreement shall not terminate and the award to Owner, or so much thereof as is reasonably necessary to repair any 
damage to the Hotel, or any part thereof, or to alter or modify the Hotel, or any part thereof, so as to make the Hotel 
a complete and satisfactory architectural unit as an luxury hotel to be operated in accordance with Operator 
Standards, shall be used by Owner for repairs, alterations, or modifications. The remainder of the award, if any, 
shall be fairly and equitably apportioned between Owner and Operator so as to compensate Operator for any loss of 
income resulting from the talung or condemnation subject to any limitations contained in applicable Loan 
Documents. 

15. Indemnity by Owner. 

Except as provided in Article 17 below, Owner shall indemnify and hold harmless Operator and its 
members, manager, directors, officers, employees, trustees, shareholders, partners, and agents and representatives 
(collectively, “Operator Indemnified Parties”) from and against any and all claims, liability (including all costs 
and reasonable attorneys’ fees), loss, damages, costs, and expense (collectively, “Damages”) arising out of the 
marketing, offering for sale and/or sale of Residential Units andor the Voluntary Rental Program, or any action or 
omission or course of action on the part of a Operator Indemnified Party in the performance of its obligations under 
this Agreement, the Rental Agreements, the Technical Assistance Agreement or otherwise in connection with any 
obligations to any third parties that are authorized by this Agreement, the Rental Agreements, the Technical 
Assistance Agreement or otherwise approved by Owner, including, without limitation, any Damages arising out of 
or resulting from (i) damage to property, or injury to, or death of, persons (including the property and persons of the 
parties hereto), (ii) all Employment Costs related directly to the Hotel Employees, (iii) any violation of the laws, 
rules and regulations of the United States andlor the State of Florida or any other state governing the sale, offering 
for sale or registration of securities, (iv) any violation of the laws, rules and regulations of the State of Florida or of 
any other applicable state governing the creation, sale, or offering for sale of the Condominium Units, (v) 
Operator’s operation of the Voluntary Rental Program, Operator’s performance of Owner’s responsibilities and 
powers with respect to the billing, imposition and collection of the Shared Costs against owners of Condominium 
Units, Operator’s use of the collected Shared Costs in the operation of the Hotel Units, or Operator’s administration 
and performance of Owner’s duties and responsibilities under the Rental Agreements, and (vi) DAMAGES 
RESULTING FROM THE NEGLIGENCE OF ANY OPERATOR INDEMNIFIED PARTY; provided, that this 
indemnity shall not apply to any Damages resulting kom the gross negligence or intentional misconduct of any 
Operator Indemnified Party. Any claim for indemnification pursuant to this Article 15 must be brought within five 
(5) years after the expiration or earlier termination of the Term, 

0 

16. Indemnity by Operator. 
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Except as provided in Article 17 below, Operator shall indemnify and hold harmless Owner and its 
members, manager, directors, officers, employees, trustees, shareholders, partners, and agents and representatives 
(collectively, “Owner Indemnified Parties”) from and against any and all Damages arising out of or resulting from 
the gross negligence or intentional misconduct of Operator, provided that this indemnity shall not apply to any 
Damages resulting from the gross negligence or intentional misconduct of any Owner Indemnified Parties. Any 
claim for indemnification pursuant to this Article 16 must be brought within five (5) years after the expiration or 
earlier termination of the Term. 

’ 

17. Mutual Release. 

Each party (“Releasing Party”) hereby releases the other (“Released Party”) from any liability that the 
Released Party would, but for this Article 17 have had to the Releasing Party arising out of or in connection with 
any accident or occurrence or casualty to the extent that it is covered by insurance being carried, or would be 
covered by insurance that under the terms of this Agreement is supposed to be carried, by the Releasing Party, its 
officers, agents, members or employees. 

18. Interest on Overdue Sums. 

Except as otherwise expressly provided in this Agreement, if either party fails to pay, when due, to the 
other party any sum payable to the latter under this Agreement, then the defaulting party shall, without notice to or 
demand upon it, be liable to the non-defaulting party for the payment of such sum together with interest thereon at 
the rate per annum equal to the lesser of (i) the Prime Rate plus 2% or (ii) the maximum rate of interest allowed by 
law from the date when such sum becomes due to the date of actual payment. 

19. Termination. 

19.1 Termination Resulting from Technical Assistance Agreement. 

(a) Operator shall have the option to terminate this Agreement upon any termination of the 
Technical Assistance Agreement. In addition to Owner’s right to terminate this Agreement as provided in 
Section 5.1 hereof, this Agreement shall automatically terminate upon termination of the Technical 
Assistance Agreement pursuant to Section 13.1 of the Technical Assistance Agreement. 

(b) Owner and Operator shall have ten (10) business days from the effective date hereof to 
execute the Technical Assistance Agreement whereby Operator agrees to advise Owner in connection with 
the planning, decorating, furnishing, and equipping of the Hotel Units and the Guest Room Units, and 
failing such execution by the date provided, this Agreement shall be terminable by either party on written 
notice to the other. 

19.2 Termination Prior to Opening Date. 

If Commencement of Construction, as that term shall be defined in the Technical Services Agreement, has not 
occurred by December 3 1, 2002, either party shall have the right to terminate this Agreement upon written notice to 
the other. Notwithstanding the foregoing, if this Agreement is terminated in accordance with this provision and 
within five years from the date of the termination Owner or an Affiliate commences or intends to commence the 
development or construction or takes or intends to take any action in furtherance of the development or construction 
of a luxury hotel on the same site, then Owner shall promptly notify Operator in writing of such intention or action 
(which notice shall set forth in reasonable detail the character of the contemplated hotel development or 
construction) and at Operator’s election (exercisable by written notice given to Owner within 60 days following 
receipt of Owner‘s notice or, if no such Owner’s notice is given, Operator’s actual knowledge of such intention or the 
commencement and the character of the hotel development or construction) this Agreement shall be reinstated (with 
only such amendments as are required due to changes in the type, scope or design of the project). 

, 

19.3Terrnination Due To Default. 
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A non-defaulting party has the right to terminate this Agreement if a “Default” under Section 19.3 hereof shall 
occur, or if any of the following “Defaults” shall occur: (a) a party fails to pay an amount due to the other party 
hereunder for a period of twenty days after the date on which notice of failure has been given to the defaulting party 
by the other party; (b) the other party fails to perform, keep or fulfill any of the material covenants, obligations, or 
conditions set forth in t h s  Agreement (other than a failure to pay an amount of money due hereunder, which is 
subject to the preceding clause (a)) and such failure continues for a period of 30 days after receipt by the defaulting 
party of written notice from the other party specifying such failure, provided that if the default is not susceptible of 
being cured within the 30 day period and the defaulting party advises the other party in writing thereof, and such 
party commences such cure within such 30 day period and thereafter diligently pursues such cure to completion, 
then no Default shall be deemed to have occurred unless and until the defaulting party fails to take or fails to 
continue to take action to complete the cure as set forth above. In addition to the non-defaulting party‘s right of 
termination set forth in this Section 19.2, a non-defaulting party shall be entitled to pursue all other remedies 
available to it under applicable law or in equity as a result of such Default. 

19.4Terminatio1-1 Due to Acts of Insolvency. Either party may terminate this Agreement by written notice to 
the other party and may regard the other party as in Default if the other party becomes insolvent, makes a general 
assignment for the benefit of creditors, permits the appointment of a receiver of its business or assets, or becomes 
subject to any proceeding under any bankruptcy or insolvency law, or has wound up or liquidated. 

19.4Effect of Termination. If this Agreement is terminated, then Operator shall be entitled to prompt 
reimbursement of all expenses incurred by it through the effective date of termination, which are properly 
reimbursable hereunder, as well as the prompt payment of all fees and other amounts payable to Operator under this 
Agreement through the effective date of termination. All amounts owing to Operator after any such termhation shall 
be paid within 45 days after the effective date of termination. Termination of this Agreement shall be in addition to, 
and not in lieu of, any other rights or remedies provided hereunder or at law or in equity by reason of the occurrence 
of any such Default, it being understood and agreed that the exercise of the remedy of termination shall not 
constitute an election of remedies and shall be without prejudice to any such other rights or remedies otherwise 
available to the non-defaulting party. 

20. Hotel Name and Brand Names. Owner hereby grants Operator the non-exclusive right to use the Hotel Name 
during the Term in connection with the marketing and promotion of the Hotel. Owner shall diligently seek to obtain 
such trademark, service mark, or trade name protection of the Hotel Name in such jurisdictions as Operator 
reasonably requires. Operator’s right to use the Hotel Name shall expire upon the expiration or other termination of 
this Agreement. During the Term, in connection with its performance of services under this Agreement, Operator 
shall also have the right to use the Hotel Name in conjunction with the Brand Names. Operator acknowledges that 
the Hotel Name is the exclusive property of Owner. Accordingly, Operator agrees that no right or remedy of 
Operator for any default of Owner hereunder, shall confer upon Operator, or any Person claiming by or through 
Operator, the right to use the Hotel Name except as expressly provided herein; provided, however, upon the 
termination of this Agreement, Operator may use the Hotel Name in its references to Hotels that it has previously 
managed, and Operator shall have the right to use, in the ordinary course of business only, any marketing materials 
bearing the Hotel Name for a period of time ending upon the earlier of (i) 120 days after the termination of this 
Agreement or (ii) when the marketing materials bearing the Hotel Name have been consumed or used. In the event 
of any breach of this covenant by Operator, Owner shall be entitled to relief by injunction, and to all other available 
legal rights or remedies, and this provision shall survive the expiration or sooner termination of the Term. 

From and after the mutual execution and delivery of this Agreement by Owner and Operator, and 
continuing thereafter until this Agreement is terminated, and subject to the provisions of this Agreement, Operator 
grants to Owner a non-exclusive, non-assignable and non-transferable license to use the Brand Names in connection 
with the marketing and sale of the Residential Units and the Voluntary Rental Program; provided that (i) all 
advertising, sales and marketing materials shall be submitted by the Owner to Operator for written approval of the 
contents thereof prior to the use of such materials or dissemination of such materials to the public (including, 
without limitation, prior written approval with respect to the use of any individual hotel or resort name other than 
this Hotel, or to the use of a listing of other Operator hotels and resorts), which approval shall not be unreasonably 
withheld or delayed, (ii) Owner may include in its advertising a statement that the manager and operator of the Hotel 
will be Operator, (iii) appropriate disclosures approved by Operator in advance shall be included 
for the Condominium with respect to Operator‘s relationship to the Condominium, the Owner, the 
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owners and the Hotel Unit, and the duration of Operator’s engagement at the Hotel (including disclosure that this 
Agreement may be earlier terminated), and (iv) Owner shall obtain (and deliver to Operator) fiom each Residential 
Unit owner at the closing of the sale of each Residential Unit an executed certificate in favor of Operator whereby 
the Residential Unit owners acknowledge the matters set forth in (iii) above in such form and substance as approved 
by Operator in advance. Such license shall be terminated immediately upon the termination or expiration of this 
Agreement. 

Owner acknowledges that the Proprietary Materials, and the Brand Names (when used either alone or in 
conjunction with the Hotel Names or any other word or words), are the exclusive property of Operator. Owner shall 
not use or permit the use of the Brand Names or the Proprietary Materials except in accordance with this Agreement 
or as otherwise approved by Operator, Accordingly, Owner agrees that no right or remedy of Owner for any default 
of Operator hereunder, or the delivery of possession of the Hotel or any provision of this Agreement, shall confer 
upan Owner, or any Person claiming by or through Owner, the right to use the Proprietary Materials or any of the 
Brand Names (either alone or in conjunction with the Hotel Name or any other word or words), in connection with 
the use or operation of the Hotel or otherwise. Upon the termination of this Agreement, Owner and its Affiliates 
shall retum to Operator all Proprietary Materials (including any Proprietary Materials in digital form), and shall not 
use the Proprietary Materials; provided that Owner shall have the right to use, in the ordinary course of business 
only, any operating supplies and marketing materials bearing any Brand Name for a period of time ending upon t h e  
earlier of (i) 120 days after the termination of this Agreement, or (ii) when the operating supplies and marketing 
materials bearing the Brand Names have been consumed or used. In the event of any breach of this covenant by 
Owner, Operator shall be entitled to relief by injunction, and to all other available legal rights or remedies, and this 
provision shall survive the expiration or sooner termination of this Agreement. 

8 

21. Notices. 

21.1Notices in Writing. Whenever any notice, demand, or request is required or permitted under this 
Agreement, such notice, demand, or request will be made in writing and sent via prepaid courier or telecopier, or 
deposited in the mail, registered or certified, retum receipt requested, airmail postage prepaid, addressed to the 
addresses (and persons) set forth below: 4 

As to Operator: 11 11 Westchester Avenue 

White Plains, New York 10604 

Attn: General Counsel 

9 14.640.8260 

With a copy to: 

I1 11 Westchester Avenue 

White Plains, New York 10604 

Attn: President, North America Division 

9 14.640.8260 

As to Owner: Luxury Resorts International, Inc. 
One Fisher Island Drive 
Fisher Island, FL 33 109 
Attention: Mr, Daniel Melk 
Telecopier Number: (305) 535-6036 
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Telephone Number: ( 3 0 5 )  535-6046 

With a copy to: 
Greenberg Traurig, P.A. 
122 1 Brickell Avenue 
Miami, FL 33131 
Attn: Mr. Gerald Wish, Esq. 

21.2Receipt. Any notice, demand, or request that is served upon any party will be deemed sufficiently 
given to and received by such party for all purposes under this Agreement if sent to the address specified by the 
party to receive such notice, and (i) if sent via courier, at the time such notice,‘demand or request is personally 
delivered, (ii) if sent via telecopy, at the time of receipt by such party with a copy sent via certified mail, return 
receipt requested, or (iii) if sent via registered or certified, return receipt requested, airmail postage prepaid, five (5) 
days from the date so deposited in the mail; provided that any party may change its address hereunder by notice to 
the other party hereof in accordance with this Article 21. 

22. Assignment and Transfer. , 

22.1 Assignment bv Operator. Operator may assign its rights and obligations under this Agreement without 
the consent of Owner (provided written notice is given to Owner on or immediately after such transfer) (i) to any 
Affiliate of Operator or (ii) to any assignee (a) who also acquires all, or substantially all, of the assets of  Operator 
and any Affiliates thereof, which assignee continues to manage or operate luxury hotels under the Operator name, 
and (b) assumes by a written document executed and delivered to Owner all of Operator’s and such Affiliates’ 
liabilities and obligations under this Agreement arising prior to, on and after such assignment. Operator may assign 
its rights to receive fees or portions thereof as security for indebtedness of Operator, but no such assignment may 
defeat any offset rights or termination rights of Owner against Operator hereunder. Except as provided in this 
Section 22.1, Operator shall not assign any of its rights or obligations under this Agreement without the approval of 
Owner. 

22.20wnershi.1, Transfer. So long as Owner is not in default beyond applicable notice and cure periods 
hereunder, Owner may consummate an Ownership Transfer described in clause (a) of the definition of Ownership 
Transfer set forth below on arms-length terms and conditions to’ a bona fide third party who is a Qualified 
Transferee, upon delivery to Operator of: (a) written notice of such transfer, along with evidence (in such 
commercially reasonable scope and detail) as shall be necessary to substantiate that such third party transferee is a 
Qualified Transferee, and (b) an executed assumption agreement reasonably satisfactory to Operator pursuant to 
which such transferee assumes all of Owner’s obligations hereunder (the “Assumption Aereement”). 

In the event that Operator determines that the transferee is not a Qualified Transferee or that the Ownership 
Transfer or Assumption Agreement does not comply with this Section, or in the event that Owner consumates  an 
Ownership Transfer described in clause (b) of the definition of Ownership Transfer set forth below, Owner shall be 
in Default hereunder and Operator shall be entitled to terminate this Agreement effective as of the date of such 
Ownership Transfer upon written notice to the Owner. In the event of a dispute between the Owner and Operator as 
to whether an Ownership Transfer complies with the requirements of this Section, either party may submit the 
dispute to arbitration pursuant to Section 24.3 hereof. 

Except as provided in this Section 22.2, Owner may not consummate any Ownership Transfer or assign any 
of its rights or obligations under this Agreement without the approval of Operator. As used in this Section 22.2, 
“Ownership Transfer” means (a) any sale, assignment, conveyance, lease, or other transfer of all or any part of the 
HoteI Units or any interest therein or of Owner’s rights thereunder or of Owner’s rights under the then effective 
Rental Agreements (other than a collateral assignment of any of such rights to a Lender, or any transfer to a Lender 
pursuant to a foreclosure of its interest or pursuant to a deed in lieu of foreclosure), or (b) the voluntary or 
involuntary sale, assignment, transfer or other disposition, or transfer by operation of law (other than by will or the 
laws of intestate succession) of a controlling interest in Owner. For purposes of this Section 22.2, ” c o n f r ~ l ’ ~  has the 
meaning given that term in the definition of “Affiliate” in Section 1 hereof, 
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22.3Release. Upon the consummation of  any permitted assignment or other transfer of this Agreement in 
accordance with this Article 22 to any Person other than an Affiliate of Owner or Operator, as applicable, the 
transferring party shall be released from all of its obligations under this Agreement accruing after the effective date 
of such assignment or transfer. 

22.4Sale of Hotel Units - Termination RiRht. Notwithstanding the provisions of Section 22.2, so long as 
Owner is not in default beyond applicable notice and cure periods hereunder, Owner shall have the right at any time 
after the end of the sixth (6*) year from the Opening Date until the expiration of the initial 10-year Term hereof to 
cause, suffer or permit one Ownership Transfer of (a) all of the Hotel Units and the Rental Agreements to one bona 
fide purchaser who is not an Affiliate of Owner (such purchaser is referred to as the “Successor Owner”), or (b) 50% 
or more of Owner’s equity interest to any Successor Owner without being required to obtain the consent of Operator; 
provided, however, that (a) notice of termination is delivered to Operator not less than one hundred twenty (120) 
days prior to the date upon which such Ownership Transfer is to be consummated, (b) this Agreement will terminate 
on the date such Ownership Transfer is consummated, and (c) Owner pays to Operator the Sale Termination Fee out 
of the sales proceeds of such Ownership Transfer on the date such Ownership Transfer is consummated. 

23. Termination Transition, 

Upon the termination of this Agreement, Operator shall (i) use reasonable efforts to provide for a smooth 
transition in the operation of the Hotel, and (ii) deliver to Owner or its designee all materials and supplies, contracts 
and documents pertaining to the Hotel, and all papers and records pertaining to this Agreement and the operation of 
the Hotel. 

24. Dispute Resolution. 

24.1 General. The parties desire to resolve disputes arising out of this Agreement without litigation. 
Accordingly, except for action seeking a temporary restraining order injunction related to the purposes of this 
Agreement, or suit to compel compliance with this dispute resolution process, the parties agree to use the dispute 
resolution procedures set forth in this Article 24 as their sole remedy with respect to any controversy or claim arising 
out of or relating to this Agreement or its breach (except with respect to disputes relating to the approval of the 
Operating Plan which will be resolved as provided in Article 6, or termination due to a Performance Failure which 
will be resolved as provided in Section 5.1). 

24.2Parties’ Discussions to Resolve Dismte. At the written request of either party, the parties to the 
dispute shall appoint knowledgeable, responsible. representatives to meet and negotiate in good faith to resolve any 
dispute arising under this Agreement. The parties intend that these negotiations be conducted by non-lawyer, 
business representatives, including at  least one senior executive of each party to the dispute. The location, format, 
frequency, duration and conclusion of these discussions shall be left to the discretion of the representatives. 
Discussion and correspondence among the representatives for purposes of these negotiations shall be treated as 
confidentiaI information developed for purposes of settlement, exempt from discovery and production, which shall 
not be admissible in the arbitration described below. Documents identified in or provided with such 
communications, which are not prepared for purposes of the negotiations, are not so exempted and may, if otherwise 
admissible, be admitted in evidence in the arbitration or lawsuit, 

24.3Arbitration. If the negotiation conducted pursuant to Section 24.2 does not resolve the dispute within 
30 days of the commencement of the negotiation, the dispute shall be submitted to binding arbitration pursuant to 
the Commercial Arbitration Rules of the American Arbitration Association. The arbitration shall be heard and 
determined by a panel of three arbitrators, two of which must have not less than five years experience in the luxury 
hotel field or as a consultant to the luxury hotel industry, and one of which must be a reputable attomey with not less 
than five years experience in civil business litigation. Shouid the parties be unable to agree upon the arbitrators, 
then the arbitrators on which the parties do not agree shall be appointed by the American Arbitration Association. 
Any party may demand such arbitration in accordance with the procedures set out in those rules. Each party shall 
have the right to take the deposition of up to five individuals (or a larger number of individuals with the consent of 
two of the three arbitrators), and any expert witness designated by the other party. Each party shall also have the 
right to request production of relevant documents, the scope and enforcement of which shall be governed by the 
arbitrator. Additional discovery m y  be only by order of the arbitrators, and only upon a showing of s u b s t a n t $ a q  ,- a.4 
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need. The arbitrators shall be authorized to issue subpoenas for the purpose of requiring attendance of witnesses at 
depositions. The arbitration shall be commenced within ten days of the determination that negotiation is not going 
to be successful. The arbitration shall be held in Broward County, Florida, or such other location as mutually agreed 
upon by the parties. The arbitrators shall control the scheduling so as to process the matter expeditiously. The 
parties may submit written briefs. The arbitrators shall rule on the dispute by issuing a written opinion within 30 
days after the close of hearings. The times specified in this section may be extended upon mutual agreement of the 
parties or by the arbitrators upon a showing of  good cause. The award rendered by arbitration shall be final, binding 
and nonappealable judgment and the award may be entered in any court of competent jurisdiction in the United 
States. THE ARBITRATORS SHALL HAVE NO AUTHORITY TO AWARD ANY PUNITIVE 
OR EXEMPLARY DAMAGES OR TO VARY OR IGNORE THE TERMS O F  THIS 
AGREEMENT, AND SHALL BE BOUND BY CONTROLLING LAW. 

24.4Confidentialit~. The parties agree that all communications and negotiations between the parties during 
the dispute resolution process, any settlements agreed upon during the dispute resolution process and any 
information regarding the other party obtained during the dispute resolution process (that are not already public 
knowledge) are confidential and may be disclosed only to employees, lenders, principals, advisors, attorneys, 
accountants and agents of the parties’who shall have a “need to know” the information and who shall have been 
made aware of the confidentiaiity obligations set forth in this section, unless the party is required by law to disclose 
such information. 

24.5Fees and Expenses. Any party found by the arbitrators to have breached this Agreement shall pay all 
other out-of-pocket expenses and all arbitrators‘ fees, including reasonable attorney’s fees and expenses, of the other 
party incurred in connection with the dispute resolution process. If the arbitrator does not find that any party has 
breached this agreement, then each party shall bear its own costs and expenses, including attorney’s fees and 
expenses, and the arbitrators’ fees shall be split equally among the parties. 

2 5. Miscellaneous 

25.1Force Maieure, If either party is delayed or prevented fiom fulfilling any obligations under this 
Agreement by any Force Majeure Event (other than an obligation to pay money), then such party shall not be liable 
under this Agreement for such delay or failure, provided that such party shall use reasonable efforts to mitigate the 
effect of such event. 

25.2Binding on Successors. The t e m ,  provisions, covenants, agreements, and obligations of this 
Agreement shall be binding upon and shall inure to the benefit of the successors in interest and the permitted assigns 
of the parties hereto. 

25.3Captions. The captions used in connection with the sections of this Agreement are for convenience 
only and shall not be deemed to construe OT limit the meaning of the language of t h s  Agreement. 

25.4Amendment. No provision of this Agreement may be amended, changed, waived, discharged, or 
tenninated except by an instrument in writing signed by the party against whom enforcement of the amendment, 
change, waiver, discharge, or termination is sought. 

25.5 Entire Agreement. This Agreement together with the Exhibits attached hereto embody the entire 
agreement between the parties with relation to the transactions contemplated by this Agreement, and supersedes all 
prior agreements relating to the subject matter hereof. No other extrinsic representations, warranties, or promises, 
made prior to the signing of this Agreement, other than those expressly stated and incorporated herein, shall bind the 
parties or create any legal obligations whatsoever. 

25.6Third Parties. Except as otherwise expressly provided herein, nothing in this Agreement, express or 
implied, is intended to confer upon any person, other than the parties 
personal representatives, successors and assigns, any rights or remedies 

hereto and their respective heirs, executors, 
under or by reason of this Agreement. 
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25.7Governin~ Law: DisDutes. This Agreement shall be construed under and be governed by the laws of 
the State of Florida, excluding the conflicts of laws provisions thereof. 

25,8Countemarts. This Agreement may be executed in any number of counterparts, each of which shall be 
an original, but such counterparts together shall constitute one and the same instrument. 

25.9Invalid Provisions. If any provision of this Agreement is held to be illegal, invalid, or unenforceable 
under present or future laws, such provisions shall be h l l y  severable; the Agreement shall be construed and 
enforced as if such illegal, invalid, or unenforceable provision had never been a part of the Agreement; and the 
remaining provisions of this Agreement shall remain in full force and effect and shall not be affected by the illegal, 
invalid, or unenforceable provision or by its severance from this Agreement. Furthermore, in lieu of such illegal, 
invalid, or unenforceable provision, there shall be added as a part of this Agreement, a provision as similar ,in terms 
to such illegal, invalid, or unenforceable provision as may be possible and be legal, valid, or enforceable. 

25.10 No Waiver. No failure of any party to exercise any power given such party hereunder or to insist 
upon strict compliance b y  the other party with its obligations hereunder shall constitute a waiver of any party’s right 
to demand strict compliance with the terms of this Agreement. 

25.11 Intentionally Deleted. 

25.12 Expenses. Each party to this Agreement shall bear its own expenses in connection with the 
negotiation, preparation and execution hereof. 

25.13 Sale of  the Residential Units; the Declaration: and Shared Costs. 

(a) Sale of Residential Units. Owner’s offering, marketing for sale and sale of fee interests in the 
Residential Units and/or the Voluntary Rental Program and Rental Agreements shall be made in 
accordance with all federal, state and local laws, rules and regulations, including, without limitation, 
securities laws. Owner shall use the Brand Names in connection therewith solely as set forth in Section 20 
hereof. 

(b) The Declaration. The Hotel shall be subject to the Declaration which shall (i) set forth the 
rights and obligations of, among others, the Residential Units, the Hotel Units and the owners and 
occupants thereof, and (ii) provide that.the owner of the Hotel Units may impose assessments against 
owners of the Condominium Units with respect to the Shared Components of the Hotel Units and collect 
the same as Shared Costs. The draft Declaration is attached hereto as Exhibit B. The Declaration, as 
approved by Operator pursuant to this Section, shall be recorded in the Public Records of Broward County, 
Florida. Any change to the draft Declaration approved by Operator pursuant to this Section prior to the 
initial recordation thereof which would materially affect this Agreement, the Voluntary Rental Program, the 
Rental Agreement or Operator’s rights or obligations hereunder or thereunder, will require Operator’s prior 
witten consent which may not be unreasonably withheld or delayed. From and after the initial recordation 
of the Declaration in accordance with the preceding sentence, Owner shall not to the best of its knowledge 
take any action, or exercise any rights, under the recorded Declaration (including, without limitation, any 
amendments thereto) which would materially affect this Agreement, the Voluntary Rental Program, the 
Rental Agreement or Operator’s rights or obligations hereunder or thereunder, unless Owner shall have 
obtained Operator’s prior written consent which may not be unreasonably withheld or delayed. 

(c) Shared Costs. In accordance with the provisions of Article 12 of the Declaration, 
Operator shall use reasonable commercial efforts to bill, assess and collect all Shared Costs from the 
owners of Condominium Units, All amounts collected by Operator pursuant to this subsection (c) shall be 
used by Operator when received by it to offset the cost of managing, maintaining, repairing, insuring, 
replacing, improving and operating the Shared Components of the Hotel Units in accordance with this 
Agreement and the Declaration. The failure of Operator to receive in a timely manner from owners of 
Condominium Units any or all of the billed and assessed Shared Costs shall not relieve the Owner from 
hnding in a timely manner any amounts required to be funded by Owner under this Agreement ( i n d u d i n 4  ”7 JA.>-.!. ‘4 

i ,  
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without limitation, any amounts needed for purposes of operating, maintaining, repairing, replacing and/or 
refurbishing the Shared Components of the Hotel Units in accordance with the Operator Standards). In the 
event that Owner funds amounts hereunder as provided in the immediately preceding sentence, then Owner 
shall be reimbursed for such amounts when and if Operator receives the delinquent payments from the 
owners of Condominium Units (voluntarily or through collection andlor foreclosure actions). The 
assessment, billing and collection of the Shared Costs shall be the responsibility of Operator and all costs 
incurred by Operator in connection with the assessment, billing and collection of the Shared Costs or with 
respect to the foreclosure of the lien(s) securing the payment therefoT will be an Operating Expense 
hereunder. In furtherance of the foregoing, Owner hereby appoints and designates Operator, as Owner's 
designee, to perform all the foregoing functions on Owner's behalf as if Operator were the "Hotel Unit 
Owner" under the Declaration. 

(d) Condominium Management Services. Until such time as Owner relinquishes control of the 
Condominium Association in accordance with the Declaration and Florida Statutes Chapter 7 18, Operator 
shall perform the Condominium Management Services pursuant to a management contract to be entered 
into with the Condominium Association for additional consideration on such terms as are prevailing in the 
market for such condomipium management services. 

25.14 Trrevocabilitv of Ameement. Owner and Operator each acknowledge that they are entering into 
this Agreement in reliance on the long term nature of ths  Agreement, and further acknowledge that the rights, 
duties, powers and authority of each of the parties hereto, are intended to be non-terminable throughout the Tenn, 
except in accordance with the express provisions of this Agreement or, where appropriate, as a remedy for the 
occurrence of a Default. It is agreed that neither party will achieve the benefits intended to be achieved if either 
party has any continuing right or power to terminate this Agreement, or the agency hereby created, except in 
accordance with the express provisions of this Agreement. Accordingly, both Owner and Operator hereby, as a 
substantial inducement t o  the other to enter into this Agreement, as an inducement to Operator to invest the skill, 
time, expertise and customer relationships necessary to achieve the long term benefits herein contemplated, and as 
an inducement to Owner to ensure the full and unrestrained best efforts of Operator in the management and 
operation of the Hotel in  accordance with the provisions of this Agreement, hereby irrevocably waive and relinquish 
any right, power or authority existing at law or in equity, except in accordance with the express provisions of this 
Agreement. The parties fiuther hereby acknowledge that any breach of the provisions of this Section, by either 
party will cause irreparable and permanent damage to the other party, not fully or substantially compensable by 
money damages. 

M WITNESS WHEREOF, the parties hereto have executed this Agreement to be effective as o f  the day 
and year first above set forth. 

A 
OPERATOR: 

OWNER: 

Sheraton Opefating Corpqdatigh a Delaware corporation 

Luxury Resorts International, Inc., a Florida 
corporation - 
BY:- 
Name: 
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EXHIBIT A 
TO 

HOTEL MANAGEMENT AGREEMENT 

SITE 

Lot 1, a resubdivision of Block “E” BIRCH OCEAN FRONT SUBDMSION No I 2, 
according to the Plat thereof, recorded in Plat Book 26, Page 33, of the Public Records of 

Broward County, Florida. 

I 



EXHlBIT B 
TO 

HOTEL MANAGEMENT AGMEMENT 

FORM OF DECLARATION 



EXHIBIT C 

TO 

HOTEL MANAGEMENT AGREEMENT 

I. RESER VATIONS 

Reservations Fee Structure 

CENTRALIZED SERVICES 

DESCRIPTION OF SERVICES; CURRENT FEES AND CHARGES 

US. and Cunadian Properties 

Room Revenue ,8% GIUi 

Per Room Fees 

CRO Bookings 

GD S /h t  ernet 13 oo kings 

$8.65 per month 

$3 .OO per gross booking 

$6.00 per net booking 
I 

The services described in this Exhibit and the associated fees and charges are those provided and 
prevailing as of the date of this Agreement. All such services and the associated fees and charges 
are subject to modification in accordance with the provisions of Section 4.4 of the attached 
Agreement: 

MARS 

Regional Reservation Center 

(OPTIONAL, where available) 

Per callhell $1.69 -$2.79 per call (reduces based 
on volume), plus $2.00 per gross 
booking, plus applicable connect/ 
transfer charges. 

$1.55 per call, plus 

$2.00 per gross booking 

Per calYsell 

Reservations Fee. The Reservations Fee finds reservations and the technology support for the central and third- 
party Teservation systems. Properties are also charged, on a per usage basis, for reservations system training and 
customer service and retroactive commission complaints handled by Starwood’s central customer service 
departments. All reservations for the Hotel comprise “gross bookings”. V e t  bookings” consist of those gross 
bookings which have not been cancelled over the same GDS system and/or third party intemet site through which 
they were made. 

MARS. Using the MARS program, properties send callers, who originally dial the property directly, to a 
reservations facility when the property is unable to answer the call. Canadian properties are charged an international 
telecom surcharge. 

Regiunal Reservation Centers. Regional reservation centers are an extension of the MARS program, where a 
property sends 100% of its reservations calls to a reservations facility. 



I 1 11. FREQUENCY PROGRAMS 

Starwood Preferred Guest Program 

US, and Canadian Properties I 
Transaction based 5.0% of qualified charges; 2.0% of 

qualified charges on fmt stay when 
enrolled by Hotel 

Airline Programs Transaction based Based on quantity 

Frequent Guest Program. Properties are charged a 5.0% assessment on qualified charges, except for  first stay 
when guest is enrolled in Program at the Hotel, in which case assessment i s  2% of qualified charges. Qualified 
charges are all folio charges excluding taxes, gratuities and service charges. Guests may participate in either the 
Stanvood frequent guest program or an airline program, but not both for any particular hotel stay (except in 
connection with special promotions). Properties are also charged, on a per usage basis, for training, program 
materials, program audits, bonus points and customer service complaints and retroactive Starpoint claims handled by 
Starwood’s central customer service departments. Properties are reimbursed for Hotel stay awards consumed at the 
property, on a sliding scale based on annual budgeted ADR. When occupancy exceed 90% for a given night, 
reimbursement will equal ADR for that night. 

All Properties 

Transaction based 

Transactionbased 

Airline Programs. Airline transaction charges will vary by airline. The charge will consist of the actual airline fee, 
applicable taxes (if any) and a small administrative fee. The charges generally range from $7.50 to $14.50 per stay, 
depending on airline. Properties are also charged, on a per usage basis, for retroactive mileage claims. 

US. and Canadian Properties 

2.0% of GRR 

1 Starpoint per $3.00 of eligible charges; 
Maximum cost per meeting is $300 (except 
special promotions) 

3% of Room Revenue on Group and 
Individual Travel Referred Booking. 3% of 
F&B and Meeting Room Rental Revenue on 
Catering Referred Bookings. One quarter is 
paid at time of booking, remainder is paid 
based on actual consumed revenue. 

1 IIL SALES & MARKETING 

Sales & Marketing Funding 

Starwood Preferred Planner Program 0 Team HOT 

Sales and Marketing Funding, Each property is assessed a Marketing Fee as indicated, a portion of  which is 
allocated to global sales offices and functions. 

Scarwood Preferred Planner Program. Rewards meeting planners with Stanvood Preferred Guest Starpoints based 

points), exclusive of special bonus promotions. 
on group spend (whether master billed or individually paid). Maximum cost of $300 per 



Team HOT. This worldwide cross-selling program pays commissions to Sales & Catering Operators at other 
Stanvood managed properties for referred business. 

Group Benefits Administration 

IF/. HUMAN RES0 URCES I 
Hotel Specific $16 per month per eligible 

employee 

U.S. and Cariadiari Properties I 

Payroll Processing Hotel Specific Per check charge 

I 
US. and Canadian Properties 

I I 

Group Benefits Administration Costs. Stanvood Human Resources administrates and contracts with third parties 
for administration of employee benefit plans including group insurance, accidental death and dismemberment, travel 
accident, life, long term disability and an employee assistance program. Administration of these plans includes 
processing enrollments, negotiating and maintaining vendor relationships, and supporting a call center. Currently, 
hotels are assessed $16 per month per eligible, non-union employee for these services. 

ntegrated Property System Maintenance 

PaVrolC Processing. Provides centralized payroll processing on a per check fee basis. Properties provide check 
printing equipment. 

All Properties $200 per month 

i: INFORiMATION TECHNOLOGY 

All Properties $985 per month 

Revenue Management 

--Topline Revenue Management System Support 

--Central Revenue Management Support 

Network Services Fee 

Network Access Fee 

Oracle Platform Fee 

Portal Access Fee 

SAP Accounting System Maintenance 

All Properties 

$3.00 per room per month 
(estimate) 

$3.65 per room per month 

$100-$350 per month depending on 
network services used 

Vendor determined based on circuit 
cost and bandwidth used. 

variable based on property size 

All Properties 

All Properties 

All Properties 

All Properties $50 per room per annually 
(estimate) 

I I 

rechnology Management Service 1 All Properties I $30 per room annually 



111 legrated Property Spsrem. Starwood will centrally support the Integrated Property System (“IPS”). Starwood is 
currently billing hotels $200 per month to offset the expense of maintaining the Starwood proprietary IPS interface 
to the Property Management System and the ongoing costs of enhancements to this product. 

VI, INTERNAL A UDITS 

Internal Audit Preparation 

SAP Accortnting System. SAP is Starwood’s standard accounting system. Costs to maintain and operate this 
system will be billed to the hotels at $985 per month. The per-month fee includes the Help Desk, all hardware and 
software maintenance, and Data Center operations, 

Teclznologp Managemerit Service. Stanvood has implemented a team of Area ‘Operators of Technology. Each 
hotel will have access to this team for technology management services. The cost to the hotel is $30 per room 
annually. 

U.S. and Canadian Properties 

variable based on property size All Properties 

Revenue Mumgement. Monthly fees fund a team of revenue management specialists who work with and support 
the hotel revenue teams, as well as software system support. 

VII. SIX SIGMA 

Network Services. Fee funds certain support for SAP communications, Email, Internet and IPS connection. The 
costs are based upon the services each hotel accesses. 

U.S, and Canadian Properties 

Network Access. Fee for network communication costs between the hotels and outside comunication vendor. 
Communications vendor will bill the property directly. Charges will be based on actual costs and the circuit size of 
communication from your property. 

Orncle Platform Fee. This license allows a property to access internal applications that are built using Oracle 
products, Fee consists of a one-time license fee and an annual support fee, which vary based on number of rooms. 

Portal Access. $50 per room per year (estimate). 

Other Technolam. Based on property requirements, Stanvood can provide a variety of project consulting and 
systems support services for a fee. This may be provided in conjunction with outside consultants and vendors. 

I I I 1 

Iniernal Audit Prepnrafion. Each hotel is audited by internal audit team on a one to three year basis. Fee varies 
based on size of hotel. Property is also responsible for travel and related costs. 



Six Sigma. "Six Sigma" is an approach to improving business processes that applies specific tools, training and 
resources to eliminating the underlying causes of variability in processes as experienced by our customers and 
thereby increase revenue and reduce cost, Estimated cost per property will be 
approximately $20,000 - $30,000 for training and materials in 2001, In addition, approximately $1~,00~-$15,000 for 
development costs will become due upon completion of training (late 20011early 2002), 

To be rolled out in 2001. 

VIII. REIMBURSABLE EXPENSES I U.S. and Cunadinn Properfies 

Reimbursable Expenses. On an as-needed basis, properties pay directly, or reimburse Operator and its Affiliates, 
for specified charges and fees, which may include, without limitation, travel expenses of regional and area personnel 
supervising the property, Website design and consulting, training courses, brand audits (mystery shopping services), 
central accounting, treasury services, property directories and other brand collateral, third-party market research, 
guest and employee satisfaction surveys, employee handbooks, and property photography. In addition, properties 
shall pay for their allocated share of all costs and charges payable or incurred to third parties including the following: 
(i) amounts owed or paid to travel consortia groups, electronic distribution channels (including the Global Distribution 
Systems), Internet-booking services, and providers of network communications services in connection with processing 
reservations for the Hotel; (ii) amounts owed or paid to centralized payers of travel agents' commissions as Operator or 
its Affiliates may contract with for the processing of such commissions eamed for reservations consumed at the Hotel; 
(iii) charges for the cost of preparing, printing and distributing operations manuals, accounting bulletins, employee 
handbooks, forms and similar publications; (iv) the costs of printing employee handbooks and forms, and (v) costs 
incurred by Hotel Employee in attending management conferences and seminars organized by the corporate divisions 
of Operator and its Affiliates. 



EXHIBIT D 
TO 

HOTEL MANAGEMENT AGREEMENT 

INSURPLNCE 

A. LIABTLITY ITTSURANCE 

At all times during the Term, at Owner’s cost and expense, Operator shall maintain (a) commercial general 
liability insurance including products and completed operations, bodily injury and property damage liability, liquor 
liability, innkeepers’ liability, garage keepers liability, contractual liability, independent contractors’ liability and 
personal and advertising injury liability against claims occurring on, in, or about the Hotel, or any elevator or 
escalator therein, and on, in, or about the adjoining streets and passageways thereof, or otherwise, arising under this 
Agreement; (b) umbrella and excess liability insurance; (c) business automobile liability insurance, including 
coverage for the operation of owned, leased, hired and non-owned vehicles; (d) appropriate workers’ compensation 
and employer’s liability insurance as shall be required by and be in conformance with the laws of the state of in 
which the Hotel is located for all Hotel Employee; and (e) such other insurance (including fidelityjcrime coverage and 
employment practices liability) against other insurable risks not covered under subsections (a), (b), (c) and (d) which, at 
the tixne, are commonly insured against by owners of hotel premises in the Hotel’s market area, with due regard being 
or to be given to the then existing circumstances and to the type, construction, design, use and occupancy of the Hotel. 
The following is a summary of the minimum liability insurance requirements as of the Effective Date: 

Commercial General Liability 

$1,000,000 per occurrence 

$1,000,000 personal & advertising injury 

$2,000,000 general aggregate per location 

$2,000,000 products-completed operations aggregate 

Automobile Liability 

$1,000,000 per accident (BI & PD combined single limit) 

$1,000,000 uninsuredhnderinsured motorist 

Umbrella & Excess Liability 

$100,000,000 per occurrence & aggregate per location 

Workers’ Compensation 

Statutory 

Employers Liability 

$1 ,000,000 each accident-bodily injury by accident 

$1,000,000 policy limit-bodily injury by disease 



$1,000,000 each employee-bodily injury by disease 

FideIity/Crime 

$5,000,000 each loss 

Employment Practices Liabi1it-j 

$5,000,000 each insured event 

$5,000,000 aggregate per policy period 

13. PROPERTY INSURANCE 

1. At ail h e s  during the Term, at Owner’s cost and expense, Operator shall keep the Hotel building and its 
contents, insured for the benefit of the Owner, Operator and the applicable Guest Room Unit owner (if any): fa) against 
“all risks” for the full replacement value of the Hotel including earthquake and flood in such amounts and at premium 
levels reasonably attainable based upon prevailing insurance market conditions; (b) on equipment for the supply or 
control of heat, light, power, hot water, cold water, gas, refrigeration, or air conditioning against direct or consequential 
loss or damage, as customarily covered under a Boiler and Machinery policy with a comprehensive definition of 
insured equipment, in the amount of at least five million dollars ($5,000,000) or amounts as the Owner or Operator 
may from time to time reasonably require; (c) for such other r isks  (including loss to fine arts, accounts receivable, 
valuable papers and  records, electronic media and records and shipments in transit) that, at the time, are commonly 
insured against by owners of hotel premises in the Hotel’s market area, with due regard being or to be given to the then 
existing circumstances and to the type, construction, design, use and occupancy of the Hotel; and (d) against Business 
Interruption and Extra Expense resulting from loss or damage fiom the hazards specified above, to owned or non- 
owned property, which prevents normal operations from continuing; such insurance shall be written on an Actual Loss 
Sustained basis .in an amount equal to at  least one (1) year’s expected net income before income tax (calculated 
according to GAAP), plus continuing normal operating expenses, including the Base Fee and Incentive Fee, the 
Centralized Services Charges, salaries and related payroll items and all other Reimbursable Expenses, that necessarily 
continue, notwithstanding the business interruption; such insurance shall also provide Extended Period of Indemnity 
provisions for payment of loss until normal operations resume, but in any event for a period of not less than one 
hundred eighty (1 80) days after business operations have resumed. 

“Full replacement value,” as used herein, means the cost of repairing, replacing, or reinstating, including 
demolishing, any item of property, with materials of like kind and quality in compliance with, (and without, an 
exclusion pertaining to application of), any law or building ordinance regulating repair OT construction a t  the time of 
loss and without deduction for physical, accounting, or any other depreciation, in an amount sufficient to meet the 
requirements of any applicable co-insurance clause and to prevent the Owner from being a co-insurer. 



EXHIBIT E 
TO 

HOTEL MANAGEMENT AGREEMENT 

LIENS AND ENCUMBRANCES 

Liens and encumbrances existing as of the date of execution of this Agreement: 

1. Land loan extended by Ocean Bank in the maximum principal amount of $4,780,000 secured by a first 
mortgage on the Site. 



EXHIE3IT F 

TO 
HOTEL MANAGEMENT AGREEMENT 

OWNER'S NAMES LOGO 



EXHIBIT G 

TO 

HOTEL MANAGEMENT AGREEMENT 

RENTAL AGREEMENT TERM SHEET 

1. 
and each residential unit owner desiring to join the Voluntary Rental Program ("Guest Room Owner"). 

Parties: The only parties to the Rental Agreements will be Luxury Resorts International, Inc. ("Owner") 

2. Operator: Operator will perform Owner's functions under the Rental Agreements pursuant to the authority 
granted to Operator under Section 5.2 of the Management Agreement, Guest Room Owners to acknowledge in the 
Rental Agreements that Owner has engaged Operator to manage the Hotel Unit and the Rental Agreements on 
behalf of Owner as a Luxury Collection resort pursuant to a Management Agreement between Owner and Operator, 
but that there is no guarantee that the Management Agreement will remain in place or that the Hotel Unit or the 
Rental Agreements will be managed as a Luxury Collection resort for the duration of the Rental Agreements. 

3. Term: 

(a) The initial term of the Rental Agreements will be a minimum of 2 years, with consecutive automatic 
renewal periods of a mini" of 2 years each unless notice of non-renewal is delivered by either Owner or Guest 
Room Owner at least 6 months prior to the expiration of the then-current term. 

(b) The commencement and termination of the Rental Agreements will be coordinated for administrative 
convenience but should be staggered to control excessive loss of room inventory at any point in time. The initial 
term of the Rental Agreements in place at opening should commence on the Opening Date (as described in the 
Technical Assistance Agreement). This would require that, for purposes of the Rental Agreements, the 
commencement date of the initial term would be such date as designated in a notice by Owner to the Guest Room 
0 w ners . 

4. Rental Program Options And Rental Procedures: 

(a) Rental Propram Options - Various rental program options will be offered by Owner as follows: 



*Notes to Rental Program Options Chart: 

"In-Season" is defined as 

"Off-Season" is defined as I 

"I31 ackout P eriodsll include: 

No guaranteed leaseback program will be offered to Guest Room Owners in this project. 

"Net Rental Income'' is defmed as the rental revenue of the Guest Room Unit based on the room 
rate only (and excluding other charges to guests, sales and occupancy taxes) less the "service fee". 

There will be no guarantee that the Guest Room Unit will be available during Owner Occupancy 
Periods, regardless of whether such reservation is requested within the period between the 
maximum and minimum advance notice for Guest Room Owner reservations. All reservations by 
Guest Room Owners will be subject to confirmation on a space available basis. Any conflicts in 
reservations of Guest Room Units will be resolved by Owner in its discretion. 

(b) Charges to Guest Room Owners during Owner Occupancy Periods - The following charges will be 
collected from Guest Room Owners (or their permitted guests) at checkout after each Owner 
Occupancy Period through credit cards: 

i> 

ii) 

Telephone charges - Local, domestic and international long distance charges if use of Hotel's 
telephone system during Owner Occupancy Periods. Such charges will be the same as the 
ones charged to Hotel guests for such use. Guest Room Owners will be permitted to install in 
their Guest Room Units a private line for Guest Room Owners' use while in residency, so 
long as such phone is removed after such Owner Occupancy Periods and the phone jackloutlet 
is secured from use by Hotel guests. 

Hotel services - A disclosure will be included to the effect that Hotel chaxgedfees in 
connection with Guest Room Owner's use of the following services during Owner 



5. 

Periods) will be charged to Guest Room Owner's (or their permitted guest's) credit card at 
checkout: pay per view, minibar, room service, internet (if any), food and beverage, business 
center services, spalfitness services, use of meeting space (if any), use of cabanas (if any), dry 
cleaning services, parking valet services, and other services offered by the Hotel. 

iii) Nightly fee - A nightly fee for mandatory housekeeping services during Owner Occupancy 
Periods will be charged to Guest Room Owner's (or their permitted guest's) credit card at 
checkout. The initial nightly fee per type of Guest Room Unit will be set by Owner and 
Operator and may be included in the Rental Agreement, so long as the same can be increased 
unilaterally by Owner from-time to time up to [lU% ?] in any year. 

iv) Departure cleaning - A departure cleaning fee after Owner Occupancy Periods may be 
charged to Guest Room Owner's (or their permitted guest's) credit card at checkout, if the 
Guest Room Unit is left in an unrentable condition, The initial departure cleaning fee per type 
of Guest Room Unit will be set by Owner and Operator and may be included in the Rental 
Agreement, so long as the same can be increased unilaterally by Owner from time to time. 

(c> Advance Reservations by Operator - There will be no limitation on Owner ability to reserve Guest 
Room Units for Hotel guests in advance, subject only to any confmed reservations by Guest Room 
Owners (or Guest Room Owners' permitted guests) during Owner Occupancy Periods. Any 
tennination, cancellation or expiration of the Rental Agreements and any Guest Room Unit sale 
(voluntary or involuntary) will be subject to all confirmed reservations made by Owner. However, 
Owner will have the opportunity to change those reservations to other Guest Room Units in the rental 
program. 

(d) Unit Rotation Reservation Process - A disclosure to Guest Room Owners of the Guest Room Unit 
rotation system and priorities (amongst Guest Room Units within a rental program, and amongst rental 
programs) for rental of Guest Room Units to be used by Owner should be included. 

Reportinp, and Payment to Guest Room Owners: Monthly reporting and monthly rental payments will be 
made to Guest Room Owners showing, for the previous month, all gross rental income collected with 
respect to the Guest Room Unit, the ''service feel' deduction, the applicable net rental income split between 
Owner and Guest Room Owner, a11 other fees and charges deducted from Guest Room Owner's portion of 
the net rental income split as permitted by the Rental Agreement, and the payment to the Guest Room 
Owner (if any) or the payment due from the Guest Room Owner to cover any expenses with respect to the 
Guest Room Unit in excess of Guest Room Owner's portion of the net rental income split. 

Guest Room Owners will be provided with a rack room rate schedule for the Guest Room Units (i.e. a rate 
card) upon request. Operator may include in such schedulekard any disclaimer it deems appropriate. 

If the cost of such reporting, accounting, bookkeeping, rate card requests and payments will be paid by the 
Guest Room Owners as a deduction from Guest Room Owner's portion of the net rental income split, the 
Rental Agreement will so provide. If such costs are intended to be covered from the "service fee", 
consider such costs when determining the amount of the service fee. 

6 .  Service Fee: The "service fee" will be based on gross rental income, defined as the rental revenue of the 
Guest Room Unit based on the room rate only and excluding other charges to guests, sales and occupancy 
taxes, The percentage amount of the ''service fee'' will be determined by Owner and Operator and will be 
set forth in the Rental Agreement. The "service feel' should be an amount sufficient to provide for payment 
of, at least, the fees and charges payable to the Operator by Owner pursuant to the Management Agreement 
(including, without limitation, the Base Fee, the Centralized Services Charges, travel agent, third party and 
credit card commissions and charges, and all reimbursable amounts to Operator). 

In addition, the "service fee" should also be an amount sufficient to provide for payments of all costs and 
expenses with respect to the administration of the Rental Agreements (including the performance of 



reporting, inspection, accounting, bookkeeping, rate card provision, collection services and payments 
thereunder, clericdoffice expenses and lost keys), and all costs and expenses with respect to the 
maintenance, cleaning, guest housekeeping, repair, replacement, rehrbishment and insurance of the Guest 
Room Units (including the maintenance of a Guest Room Unit FF&E reserve, and provision of Guest 
Room Unit operating supplieslfumishings), if such items are not to be paid by the Guest Room Owners 
under the Rental Agreements through deductions from the Guest Room Owners' split of the net rental 
income. 

The intention of Owner and Operator is that all costs, expenses and fees with respect to the guest rooms and 
the Rental Agreements will be Operating Expenses of the Hotel under the Rental Agreement and ultimately 
payable out of Owner's funds thereunder, with any amounts collected from Guest Room Owners under the 
Rental Agreements to be used to offset such Operating Expenses, 

7 .  Guest Room Unit Expenses: Owner should have the ability to pay all of the following Guest Room Unit 
expenditures on behalf of the Guest Room Owners by (i) deducting amounts for the following expenditures 
from the portion of the net rental income otherwise payable to the Guest Room Owners, and (ii) to the 
extent of insufficient rental funds, to bill the Guest Room Owners for the same andlor advance funds on 
Guest Room Owners' behalf to be recovered from first available future rental funds: 

(a) Assessments to Condominium Association - All common expense assessments due and payable to 
the Condominium Association under the Declaration, which will include the cost of all utility 
services (except for telephone service) to the Residential Units. 

(b) Shared Costs to Owner - All Shared Cost assessments due and payable to the Owner as the "Hotel 
Unit Owner'' under the Declaration. 

(c) FF&E - All Guest Room Units that will join the Voluntary Rental Program shall be required to 
purchase a "Furniture Package'' from the Owner. The Furniture Package will be determined by the 
Owner and Operator pursuant to the Technical Assistance Agreement. Guest Room Owners will 
be prohibited from altering their Guest Room Unit or the furnishing therein. 

0 FF&E Reserve - [Payments into FF&E Reserve may be included as a part of the "service 
fee" for purposes of creating one reserve owned by the Owner for all FF&E/capital 
apenditures for Guest Room Units, or as a deduction from the expenditures from the 
portion of the net rental income otherwise payable to the Guest Room Owners', as 
agreed by Operator and Owner.] The Guest Room Unit FF&E Reserve contribution will 
be a percentage of gross rental revenue to be agreed by the Owner and Operator, but 
should be no less than required pursuant to the Management Agreement. 

Expenditures from a Guest Room Unit FF&E reserve (if established under the Rental 
Agreement as a reserve for each Guest Room Owner from such owner's portion of the net 
rental income) will be without advance notice or consent of the Guest Room Owners, 
except for expenditures which exceed /$1,000] per item of repair, replacement, upgrade 
or refurbishing. 

i i) Capital Expenditures In Excess of FF&E Reserve - Capital Expenditures for Guest Room 
Units in excess of amounts in the FF&E Reserve should be performed at Guest Room 
Owner's cost (from rental revenues or billed to Guest Room Owners if in excess of rental 
revenues) without advance notice or consent of the Guest Room Owners, except for 

If the FF&E Reserve for units is to be funded in this manner, then it would seem appropriate to maintain o 
FF&E Reserve per unit the funds in which will be the property of the Guest Room Owner along with an 
for expenditures therefrom. 



expenditures which exceed [$ l ,UUO]  per item of repair, replacement, upgrade or 
refurbishing, 

8. 

9, 

Insurance - All Guest Room Units must be covered by liability, property and contents insurance in 
accordance with the requirements of the Management Agreement. Such insurance coverage 
should be obtained by either Owner or Operator (whomever will obtain such insurance with 
respect to the Hotel Unit) through its blanket policy at  Guest Room Owners' cost. 

FurnishinEs Package - All Guest Room Units shall be required to purchase a "Furnishings 
Package" from the Owner containing all Guest Room Unit operating supplies and equipment. The 
Furnishings Package will be determined by the Owner and Operator. Guest Room Owners will be 
prohibited from altering or removing items from the Furnishings Package from the Guest Room 
Units. 

All replacements, repair and maintenance of the items in the Furnishings Package will be at Guest 
Room Owner's cost and expense. No consent of Guest Room Owner or advance notice should be 
required for such expenditures, except for expenditures which exceed /$1,000] per item of repair, 
replacement, or maintenance. Consider maintaining a separate reserve under the Rental 
Agreement funded by the Guest Room Owners for payment of such maintenance and replacement. 

MaintenanceRepak - With respect to all maintenance and repair items that are usually not funded 
out of the FF&E reserves, the same will be performed at Guest Room Owner's cost. If a fee for 
such services is to be stated in the Rental Agreement, such amounts should be set determined by 
Owner and Operator and should be subject to increase unilaterally by Owner from time to time. 

Annual Deep Cleaning - At least an annual deep cleaning of the Guest Room Unit and all 
furniture and furnishings therein will be performed, at Guest Room Unit Owner's cost and 
expense. More deep cleaning of the Guest Room Unit may be required on a case by case basis at 
Guest Room Unit Owner's cost and expense. The initial annual deep cleaning fee per type of Guest 
Room Unit will be set by Owner and Operator and may be included in the Rental Agreement, so 
long as the same can be increased unilaterally by Owner from t h e  to time. 

As to items that will be paid on Guest Room Owner's behalf, the Rental Agreements should include a 
statement that Owner will pay the same only to the extent of available funds from the Guest Room Owner 
and rental revenues from the Guest Room Unit. In addition, the ultimate responsibility for payment will 
remain with the Guest Room Owner, even though Owner will have the ability to advance the sums and 
deduct them from future rentals, 

As to the payments for Guest Room Unit mortgage debt and Guest Room Unit real property taxes, and as to 
the payments of other items that will not be paid on Guest Room Owners' behalf under the Rental 
Agreements, the Rental Agreements will include a covenant from the Guest Room Owners to timely pay 
the same and to provide Owner with evidence of such timely payments. The Rental Agreements should 
provide for all of the following remedies for failure of Guest Room Owners to timely pay the same: (i) 
suspension of rental of the Guest Room Unit; (ii) termination of the Rental Agreement, (iii) ability to pay 
the same on Guest Room Owner's behalf and recover the same from future rental revenues, and (iv) 
suspension of Guest Room Owner Occupancy rights. 

Assignment: No assignment of the Rental Agreement should be permitted by the Guest Room Owners, 
except in connection with the sale of the Guest Room Unit. Assignments by Owner are addressed in the 
Management Agreement. 

Rental by Guest Room Owner: Guest Room Owners will be prohibited in the Rental Agreements from 
renting their Guest Room Unit through a third party other than Owner. 
requirement will result in IS%] of the rental revenues collected by the Guest Room 

Failure 

party rental to be payable to the Owner, in addition to any other remedies Owner may have for breach. .J' 



10, 

11. 

12. 

13. 

14. 

15. 

16, 

17. 

Complimentary Use of Unit: A minimum of 10 days per year per Guest Room Unit will be made available 
to Owner (for use by Operator under the Management Agreement) for complimentary use not to be limited 
to promotion of the rental program. If any blackout dates for complimentary uses are to be included, the 
same must be acceptable to Operator. 

Storage of Personal Property: If personal storage lockers or spaces for personal belonging of Guest Room 
Owner's while not in occupancy, a copy of the key to any such storage lockers must be delivered to Owner, 
and Owner must have the right to inspect the same for health and safety purposes. 

Sale of Unit: The sale of a Guest Room Unit should not terminate the Rental Agreement. A purchaser 
would purchase the Guest Room Unit subject to the terms of the Rental Agreement, unless other wise 
terminated. Owner should have the right to terminate immediately upon the occurrence of a sale if the 
successor owner does not expressly assume the Rental Agreement and cure any deficienciesldefaults of the 
prior Guest Room Owner. All Guest Room Unit reserves should remain in place after a sale. No showing 
of' the Guest Room Unit will be permitted without the prior consent of Owner and none will be permitted 
while a guest is in occupancy. 

, 

Default by Guest Room Owner: Breach of any covenant, representation or term of the Rental Agreement 
by a Guest Room Owner will entitle Owner to all of the following remedies: (i) suspension of rental of the 
Unit; (ii) termination of the Rental Agreement, (iii) ability to advance delinquent amounts relating to Guest 
Room Unit expenses on Guest Room Owner's behalf and recover the same from future rental revenues, and 
(iv) suspension of Owner Occupancy Periods. 

Right of Set-off and Indemnification: Operator will not be liable in connection with any indemnity to 
Guest Room Owners by the Owner. 

Non-disturbance: Reserve Owner's right to require form any mortgagee of a Guest Room Unit to deliver a 
non-disturbance agreement with respect to the Rental Agreement. 

Unit Locks: Guest Room Unit Owners will be required to install such locks as are determined by O'wner. 

Guest Room Owner's Acknowledgments - A section in bold containing various acknowledgements by the 
Guest Room Owners should be included with respect to: (a) no guaranteed return on the rental of the Guest 
Room Unit, and (b) securities exemption matters (Le. sales/marketing/investment representations, 
disclosures and procedures, execution of Rental Agreements after closing, optional nature of rental 
program, no pooling statement, and no economic or tax representations or emphasis). 
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This instrument prepared by, or under the supervlrion of 
(and after recording. return to]. 

Gary A. Saul. Esq. 
Greenberg Traurlg. P.A 
1221 Brickell Avenue 
Miami, FL 33131 

(Reserved tor Clerk of Court) 

EXHIBIT "A" 

DECLARATION 
OF 

* THE ATLANTIC HOTEL CONDOMINIUM 

luxury Resorts International, Inc., a Florida corporatlon, hereby declares: 

Introduction and Submission. 

1.1 The Realfv. The Developer owns fee title to certain real property located in 
Miami-Dode County, Florida, US more porticularly described in Exhlblt "1 'I 
annexed hereto (the "Realty"). 

1.2 Submission Statement. The Developer hereby submits the Realty and all 
improvements erected or to be erected thereon and all other property, real, 
personal or mixed, now or hereafter situated on or within the Really - but 
excluding all public or private (e.g. cable television) utility installations therein or 
thereon - to the condominium form of ownership and use in the manner provided 
for in the Florida Condominium Act as it exists on the date hereof and as it may 
be hereafter renumbered. Without limiting any of the foregoing, no properly, 
real, personal or mixed, not located within or upon the Realty, shall for any 
purposes be deemed part of the Condominium or be subject to the jurisdiction of 
the Association, the operation and effect of the Florida Condominium Act or any 
rules or regulafions promulgated pursuant thereto, unless expressly provided. 

1.3 Name. The name by which this condominium is io be identified i s  THE ATLANTIC 
HOTEL CONDOMINIUM (hereinafter called the "Condominium"). 

2. Definitions. The following terms when used in this Declaration and in its exhibits, and os it 
and they may hereafter be omended, shall have the respective meanings ascribed to 
them in this Section, except where the contexf clearly indicates a different meaning: 

2.1 

2.2 

2.3 

2.4 

2.5 

"Act" means the Florida Condominium Act [Chapter 718 of the Florida Statutes) 
os it exists on the dote hereof and as it  may be hereafter renumbered. 

"Allocated Interests" sholl have the meaning ascribed io  it in Section 5.1 below. 

"Articles" or "Articles of Incorporation" mean the Articles of Incorporalion of the 
Association, as amended from time to time. 

"Assessment" means Q shore of the funds required for the payment of Common 
Expenses which from time to time is assessed against the Unit Owner. 

"Association" or "Condominium Association" means THE ATLANTIC HOTEL 
CONDOMINIUM ASSOCIATION, INC., a Florida corporation not for profit, the sole 
entity responsible for the operution of the Common Elements of the 
Condominium, 



2.6 

2.7 

2.8 

2.9 

2.10 

2.1 1 

2.12 

2.13 

"Association Property" means that property, real and personal, which is  owned or 
leased by, or is dedicated b y  a recorded plat to, the Association for the use and 
benefit of iis members. 

"Board" or "Board of Directors" means the board of directors, from time lo time, 
of the AsSociatiOn. Directors must be natural persons who are 18 years of age or 
older. Any person who has been convicted of any felony by any cowl of record 
in the United States and who has not had his or her right to vote restored pursuant 
to law in the jurisdiction of his or her residence i s  not eligible for Board 
membership. 

"8uilding" means the struclurefs) in which the Units and the Common Elements 
are located, regardless of the number of such sfructures, which are locoted on 
the Condominium Property. 

"By-Laws" mean the By-Laws of the Associalion, os amended from time to time. , 

"Committee" means a group of Board Members, Unit Owners or Board Members 
and Unit Owners appointed by the Board or o member of the Board to make 
recommendations to the Board regarding the Association budget or to take 
action on behalf of the Board. 

"Common Elements" mean and include: 

(a) The portions of the Condominium Property which ore not included within 
the Units. 

(b) An easement of support in every portion of a Unit which contributes to the 
support of the Building. 

( c )  The property and installations required for the furnishing of utilities and 
other services io more than one Unit or to the Common Elements, if any (it 
being the intent, however, that all such property and installations shall be 
deemed Shared Components which are part of the Hotel Unit, rather'than 
part of the Common Elements). 

( d )  Any other parts of the Condominium Property designated as Common 
Elements in this Declaration. 

The Condominium hos been established in such a manner .to minimize the 
Common Elements. Most components which are typical "common elements" of 
a condominium have instead been designated herein as pari of the Shared 
Components of the Hotel Unit. 

"Common Expenses" mean all expenses incurred by the Association for the 
operalion, maintenance, repair, replacement or prolection of the Common 
Elements and Association Property, the costs of carrying out the powers and 
duties of t he  Association, ond any other expense, whether or not included in the 
foregoing, designated as a "Common Expense" by the Act, the Declaration, the 
Articles or the Bylaws. For all purposes of this Deciarotion, "Common Expenses" 
shall also include, without limitation: (a) ull reserves required by the Act or 
otherwise established by the Associotion, regardless of when reserve funds are 
expended; (b) if applicable, insurance for directors and officers; (c) the  real 
property taxes, Assessments ond other maintenonce expenses attributable to any 
Units acquired by the Association of any Association Property and/or rental or 
other expenses owed in connection with any Units leased by the Association; (d) 
the costs and expenses of maintaining, repoiring and/or replocing as necessary 
any landscaping locoled along or upon the medians adjacent to (even if 
beyond the legal boundaries of) the Condominium Property; and (e) any unpaid 
shore of Common Expenses or Assessments extinguished by foreclosure of o 
superior lien or b y  deed in tieu of foreclosure. Common Expenses shall nof include 
any separate obligations of individual Unit Owners, including, without limitation, 
any sums payable to the Hotel Unit Owner (as hereinafter defined). 

"Common Surplus" meum the excess of all receipts of the Association collected 
on behalf of the Association, including, but not limited to, Assessments, rents, 
profits and revenues on account of the Common Elements, over the amount of 
Common Expenses. n 
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2.14 "Condominium Parcel" means a Unit together with the undivided share in the 
Common Elements which is appurtenant to said Unit; and when the context 
permits, the term includes all other appurtenances to the Unit. 

2.1 5 "Condominium Property" means the Realty, Improvements and other property 
described in Section 1,2 hereof, subject io the limitations thereof and exclusions 
therefrom. 

2.16 "County" means the County of Miomi-Dode, Slate of Florida. 

2.17 "Dectaration" or "Declaration of Condominium" means this instrument and all 
exhibits attached hereto, CIS same may be amended from time to time. 

2.1 8 "Developer" means luxury Resorts International, Inc,, a' Florldo corporotlon, its 
successors and such of its assigns os to which the rights of Developer hereunder 
are specifically ussigned. Developer may assign all or a portion of its rights 
hereunder. or all or CI portion of such rights in connection with specific portions of 
t h e  Condominium. In the event of any partial assignment, the assignee shall not 
be deemed the Developer. but moy exercise such rights of Developer as are 
specifically assigned to it. Any such assignment may be made on a nonexclusive 
basis. The rights of Developer under this Dectaration are independent of the 
Developer's rights to control the Board of Directors of the Associalion, and, 
accordingly, shall not be deemed waived, transferred or assigned to the Unit 
Owners, the Board or the Association upon the transfer of control of the 
Association. 

2.19 "Dispute", for purposes of Section 18.1, means any disagreement between two or 
more parties that involves: (a) the authority of t h e  Board, under any law or under 
this Declaration, the Articles or By-Lows to: (i) require any Owner to take any 
action, or not to take any action, involving that Owner's Unit; or (ii) alter or add to 
a Common Element; or (b) the failure of the Association, when required by law or 
this Declaration, the Articles or By-Laws to: ( i )  properly conduct elections; (ii) give 
adequate notice of meetings or other actions: (iii) properly conduct meetings; or 
(iv) allow inspection of books and records. "Dispute" shall not include any 
disagreement that primarily involves title to any Unit or  Common Element: the 
interpretation or enforcement of any warranty: or the levy of a fee or Assessment 
or the collection of an Assessment levied against a poriy. 

2.20 "Division" means the Division of Florida Land Sales, Condominiums and Mobile 
Homes of the Department of Business and Professional Regulation, State of 
Florida, or its successor. 

2.21 "First Mortgagee" means a n y  person or entity holding a first mortgage on a Unit 
or Units. 

2.22 "Hotel Unit Owner" means and refers to the owner(s) from time to time of the 
Hotel Unit. 

2.23 "Hole! Unit" means and refers to Unit "HU" os identified on Exhibit "2" attached 
hereto, which includes the Shored Components (as hereinafter defined). 
References herein to "Units" or "Parcels" shall include the Hotel Unit unless the 
context would prohibit or it is otherwise expressly provided. 

2.24 "Improvements" mean 011 structures and artificial changes to the natural 
environment (exclusive of landscaping) located on the Condominium Property 
including, but not limited to. the Building, 

2.25 "Institutional First Mortgagee" means CI bank, savings and loon association, 
insurance company, real estate or mortgage investment trust, pension fund, on 
agency of the United Stoles Government, mortgage bonker, the Federal 
National Mortgage Association (IIFNMA'I), the Federal Home Loan Mortgage 
Corporation ('WLMC'I] or any other lender generally recognized as an 
institutional lender, or the Developer, holding a first mortgage on a Unit or Units. 

2.26 "Majority of lnstilutional First Morlgagees" sholl mean and refer to Institutional First 
Mortgagees of Units to which at least fifty-one percent (51%1 of the voting 
interests of Units subject lo mortgages held by Institutional First Mortgagees are 
a p pur t e no n t , 
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2.27 

2.28 

2.29 

"Primacy Institutional First Mortgagee" means the Institutional First Mortgagee 
which owns, at the relevant time, Unit mortgages securing a greater aggregate 
indebtedness fhan is owed to any other Institutional First Mortgagee. 

"Residential Unit" means and refers to each of the Units other than the Hotel Unit. 
References herein lo "Units" or "Parcels" shall include Residential Units unless the 
context prohibits or it  is otherwise expressly provided, 

"Shored Components". Together, t h e  improvements constituting the Common 
Elements, Residential Units, and Hotel Unit have been, or shall be, built and 
operated as an integrated project. Given fhe inlegration of the structure of those 
improvements, and notwithstanding anything l o  the contrary depicted on the 
survey/plot plan attached hereto OS Exhibit " 2 " ,  the following components of the 
improvements (the "Shared Components") shall be deemed part of the Hotel 
Unit, whether or not graphically depicted as such on said survey/plot plan: any 
and all structural components of the Improvements, including, without limitation, 
all exterior block walls and all finishes {glass, paint, stucco etc) and balconies, 
terraces andlor facades attoched or affixed thereto; the roof; all roof trusses, roof 
support elements and roofing insulation; all utility, mechanical, electrical, 
telephonic, telecommunications, plumbing and other systems, including, without 
limitation, all wires, conduits. pipes, ducts, transformers, cables and other , 

apparatus used in the delivery of the utilily, mechanical, telephonic, 
telecommunications, electrical, plumbing and/or other services; all heating, 
ventilating and air conditioning systems, including, without limitation, 
compressors, air handlers, ducts, chillers, water towers and ofher apparatus used 
in the delivery of HVAC services; all elevator shafts, elevator cabs, elevator cables 
and/or systems and/or equipment used in the operation of the elevators 
transversing the Condominium Property; and all trash rooms, trash chutes and any 
and all trash collection and/or disposal systems. In addition, the Shared 
Components include the following areas and/or facilities (together with a license 
for reasonable pedestrian access thereto, as delermined by the Hotel Unit 
Owner): [the pools and pool deck; the spa and fitness center, If any, which may 
be located from time to time wlthln the Improvements constructed upon the Hotel 
Unlt, and Cabanas, If any, whlch may be located from time io flme wlthln the 
Improvements constructed upon the Hotel Unlt]. Notwifhstanding anything herein, 
or in any of the exhibits hereto, contained to the contrary, the Shared ' 
Components shall be deemed part of the Hotel Unit. The Hotel Unit Owner shall 
have the right (but not the obligation), by Supplemental Declaration executed 
by the Hotel Unit Owner alone, to designate additional portions of the Hofel Unit 
os Shared Components hereunder, Notwithstanding the designation of the 
Shored Components, the Hotel Unit Owner shall have the right, from time i o  time. 
to expand, alter, relocate and or eliminate the portions of the Hotel Unit deemed 
Shared Components, without requiring the consent or approval of the Association 
or any Owner, provided that any poriions withdrawn are nol, in the reasonable 
opinion of the Hotel Unit Owner essential to the structural integrity of Ihe 
Residential Units, the provision of utilities and utility services to the Residential Units, 
the provision of valet parking service to the Residential Unit Owners, and/or the 
provision of pedeslrian access to and from the Residential Units and the adjoining 
public street. In furtherance of the foregoing, the Hotel Unit Owner also reserves 
the absolute right at any time, and from time to time, to construct additional 
facilities upon the Hotel Unit and to determine whether same shall be deemed 
Shared Components. It is expressly contemplated that persons other than Unit 
Owners shall be granted use rights in and to certain of the facilities of the Hotel 
Unit (such determination to be made in the sole and absolute discretion of the 
Hotel Unit Owner). 

8 

2.30 "Shared Costs" sholl have the meaning given in Section 12.1 below. 

2.31 "Unit" means o part of the Condominium Property which is subject to exclusive 
ownership, and except where specifically excluded. or the context otherwise 
requires, shall be deemed to include the Residential Units and t h e  Hotel Unit. 

2.32 "Unit Owner" or "Owner of a Unit" or "Owner" means a record owner of legal title 
to a Condominium Parcel. 

Declaratlon 
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3. Oescridon of Condominium. 

3.1 Identificotbn of Units. The Land has constructed thereon one ( 1 )  Building which 
contains one hundred thirty (130) Units, consisting of one hundred twenty nine 
I 1 29)  Residential Units and one ( 1  ) Hotel Unit. 

Each such Unit is identified by a separate numerical or alpha-numeric01 
designation. The designation of each of such Units is set forth on Exhibit "2" 
attached hereto. Exhibit "2" consists of o survey of the Realty, o graphic 
description of the Improvements located thereon, including, but not limited to, 
the Building in which the Units are locoted. and a plot plan thereof. Said Exhibit 
"Z", together with this Declaration, is sufficient in detail to identify the Common 
Elements and each Unit and their relative locations and dimensions. There shall 
pass wilh a Unit os appurtenances thereto: (a) an undivided shore in the 
Common Elements and Common Surplus; (b) the exclusive right to use such 
portion of the Common Elements as may be provided in this Declaration; (cl on 
exclusive easement for the use of the airspace occupied by the Unit as it exists at 
any particular time and os the Unit may lawfully be altered or reconstructed from 
time to time, provided that an easement in airspace which is vacated shall be 
terminated automatically; (d)  membership in the Association with the full voting 
rights appurfenant thereto; and (e) other appurtenances as may b e  provided by 
fhis Declaration. 

3.2 Unit Boundaries. Each Unit shall include that part of the Building containing the 
Unit that lies within the following boundaries: 

(a) Boundaries of Residential Units. The upper and lower boundaries of each 
Residential Unit, shall be the following boundaries extended to their planar 
intersections with the perimetrical boundaries: 

Umer Boundaries. The horizonfal plane of the unfinished lower 
surface of the ceiling (which will be deemed to be the ceiling of 
the upper story if the Unit is a multi-story Unlt, provided that in multi- 
story Units where the lower boundary extends beyond the upper 
boundary, the upper boundary shall include that portion of the 
ceiling of the lower floor for which there is no corresponding ceiling 
on the upper floor direclly above such bottom floor ceiling). 

bower Boundaries. The horizontal plane of the unfinished upper 
surface of the floar of the Unit (which will be deemed to be the 
floor of the first story if the Unit is a multi-story Unit, provided that in 
multi-story Units where the upper boundary extends beyond the 
lower boundary, the lower boundary shall include thot portion of 
the floor of the upper floor for which fhere is no corresponding 
floor on the bottom floor directly below the floor of such top floor]. 

Interior Divisions. Except as provided in subsections 3.2(a) (i) and 
3.2(a)(ii) above, no part of the floor of the top floor, ceiling of the 
bottom floor, stairwell adjoining the multi-floors, in all cases of a 
multi-story Unit, if any, or nonstructural interior walls shall be 
considered a boundary of the Residential Unit. 

Perimetrical Boundaries. The perimetrical boundaries of the Unit 
shall be the vertical planes of the unfinished interior surfaces of the 
wolls bounding the Unit exfended to their planar intersections with 
each other and with the upper and lower boundaries. 
Notwithstanding the foregoing, os to walls shared by a Residential. 
Unit and the Hotel Unit, the perimetrical boundary of the Hotel Unit 
at such shared wall shall be coextensive to the perimetrical 
boundary of the adjoining Residential Unit (so that the shored wall 
and all installations therein -which are deemed pari of the Shared 
Components - shall be part of the Hofel Unit rather fhon the 
Common Elements and therefore the perimetrical boundary of the 
Hotel Unit shall extend to the unfinished interior surface of any walls 
bounding a Residential Unit). 

(b) Boundaries of Hotel Unit. The Hotel Unit shall consist of all of the 
Condominium Properly, including, without limitation, any and all 
Improvements now or hereafter constructed thereon, less and except only n 
the following: (i) the Residential Units, and (ii) the portion of the 1 
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Condominium Property below elevation minus seventy feet (-70') N,G.V.D. 
Said portion of the Condominium Property lying below elevation minus 
seventy feet (-70') N.G.V.D. shall be deemed Common Elements 
hereunder. 

( c )  Arsertures Where there are apertures in a n y  boundary, including, but not 
limited to, windows, doors, bay windows and skylights, all of same shall be 
deemed part of the Shared Components, ond as such, pari of the Hotel 
Unit. 

(d) ExceDtions. In cases not specifically covered above, and/or in a n y  case 
of conftict or ambiguity, the survey of the Units set forth as Exhibit "2" 
hereto shall control in determining the boundaries of a Unit, except that 
the provisions of Section (b) above sholl control unless specifically 
depicted and labeled ofhenvise on such survey. 

3.3 Easements. The following easements are hereby created (in addition to any 
easements created under the Act and any easements affecting the 
Condominium Property and recorded in the Public Records of the County): 

Sumort. Each Unil and any structure and/or improvement now or 
hereafter constructed shall hove an easement of support and of necessity 
and shall be subject to on easement of support and necessity in favor of 
all other Units, the Common Elements and such other improvements 
constructed upon the Condominium Property. 

' 

U tilitv and Other Services; Drainaae. Easements are reserved under, 
through and over the Condominium Property as may be required from 
time to time for utility, cable television, communications and monitoring 
systems, and other services and drainage in order to serve the 
Condominium and/or members of the Association. A Unit Owner shall do 
nothing within of outside his Unit that interferes with or impairs, or may 
interfere with or impair, the provision of such uiility, cable television, 
communications and security systems, or other service or drainage 
facilities or the use of these eosemenis. The Association and Hotel Unit 
Owner shall have a right of access to each Unit io maintain, repair or 
replace any Common Element or Shared Component pipes, wires, ducts, 
vents, cables, conduits and other utilify, cable television, communications 
and similar systems, hol water heaters, service and drainage facilifies, and 
Common Elemenfs and/or Shared Components contained in t h e  Unit or 
elsewhere in or around the Condominium Property, and to remove any 
Improvements interfering with or impairing such facilities or easements 
herein reserved; provided such right of access, except in the event of an 
emergency, shall not unreasonably interfere with the Unit Owner's 
permitted use of the Unit, and excepl in the event of an emergency, entry 
shall be made on not less than one ( 1 )  days' notice (which notice shall 
not, however, be required i f  the Unit Owner is absent when the giving of 
nofice is attempted). 

I 

fncroochments. If li) any portion of the Common Elemenis and/or Shared 
Components encroaches upon any Unit: (ii) any Unit encroaches upon 
any other Unit or upon any portion of the Common Elements and/or 
Shared Components; or (iii) any encroachment shall hereafter occur os a 
result of ( 1 )  construction of the improvements; (2) settling or shifting of the  
Improvements; (3) a n y  alteration or repair to the Common Elements (or 
the Shared Components) made by or with the consent of the Association 
or Developer or the Hotel Unit Owner, as appropriate; or (4) any repair or 
restoration of the Improvements (or any portion thereof) or any Unit after 
damage by fire or other casualty or any taking by condemnation or 
eminent domain proceedings of all or any portion of any Unit or fhe 
Common Elements or the Shared Components, then, in ony such event, Q 

valid easement shall exist for such encroachment and for the 
maintenance of same so long os !he Improvements shall stand. 

lnaress ond E Q r w .  A non-exclusive easement in favor of each Unit Owner 
and resident, their guests and invitees, for each member of the 
Association [and its and their guests, tenants and invitees) shall exisf for 0) 
pedestrian traffic over, through and across such portions of fhe Hotel Unit 
as are designated by t h e  Hotel Unit Owner and intended to provide direct 
pedestrian access to and from the applicable Residential Unit, and 

Declaration 
- 6 .  



public right-of-way adjacent to the Condominium Property, and (ii) use 
and enjoyment of the Shared Components, subject to regulation as may 
be established from time to time by the Hotel Unit Owner and subject to 
the provisions of Section Error! Reference source not found, above. 
Notwlthstandlng the foregoing, the aforesaid easement over the Hotel Unlt 
Is limited and solely for use of the named beneficiaries' obtaining access 
to and from their Unll and shall not be used for the provlslon of any 
services, including, without limlfatlon, any hotel related servlces Including, 
but not limited to, solicitation and/or provision of housekeeping, personal 
services (Le., massage, personal training, dry clcanlng, etc.) and/or food 
and beverage service, 11 belng understood and agreed by all Unlt Owners 
that any such services may only be provided by the Ownertt) of the Hotel 
Unlt. The provisions of this section 3.316) may not be amended without on 
affirmative vote of not less than 4/51hs of all voting interests of all Unit 
Owners, 

(e) Construction: Maintenance. The Developer (including its designees. 
contractors, successors and assigns) and the Hotel Unit Owner shall have 
the right, in i ts  (and their) sole discretion from time to time, to enter Ihe 
Condominium Property and lake all other acfion necessary or convenient 
for the purpose of completing the construction of any and all 
improvements upon any portion of the Condominium Property, or any 
part thereof and for repair, replacement and maintenance or warronty 
purposes or where the Developer and/or Hotel Unit Owner, in its or their 
sole discretion, determines that it is required or desires to do so. 

( f )  Sales Activity. For as long as there are any Units owned by the Developer 
and/or the Developer has any ownership interesf in ihe Hotel Unit, the 
Developer, i ts  designees, successors and assigns, shall have the right to 
use any such Units and parts of fhe Common Elements or Association 
Property for guest accommodations, model apartments and sales, leasing 
and construction offices relating to the Condominium, to show model 
Units and the Common Elements to prospective purchasers and tenants 
of Units, and to erect on the Condominium Property and/or Association 
Property sjgns and other promotional material to advertise or otherwise 
market the Units, and/or ony facilities built or to be constructed upon any 
portion of the Condominium Property for sale, lease or occupancy. 

19) Roof and Window Washin? Easement. A n  easement is hereby reserved 
over and across each Unit and the Limited Common Elements 
appurtenant thereto for the Association (and the personnel, employees 
and/or contractors of the Association) to stage ond perform exterior 
window washing, exterior painting of the Building, maintenance, repair. 
replacement or alteralion of any mechanical equipment located or 
accessible from the roof of the Buildings and/or other exterior repairs, 
replacements, alterations and/or maintenance (preveniative or 
otherwise). 

(h) Sumorl of Adjacent Structures. In the event that a n y  structure(s) is 
constructed so as to be connected in any manner to the Buildings and/or 
any improvements constructed upon the Condominium Property, then 
there shall be (and there is hereby declared) an easement of support for 
such structure(s) as well as for the installation, maintenance, repair and 
replacement of all utility lines ond equipment serving the adjoining 
structures which are necessorily or conveniently located within the 
Condominium Property and/or the Association Property. 

(i) Warranty. For CIS long os Developer remains liable under any warranty, 
whether statutory, express or implied, for act or omission of Developer in 
the development, construction, sale and marketing of f he Condominium, 
then Devetoper and its contractors, agents and designees shall hove the 
right, in Developer's sole discretion and from time to time, to enter the 
Common Elements for the purpose of making any necessary inspections, 
tests, repairs, improvements and/or replacements required for the 
Developer to fulfill any of i t s  warranty obligations. Failure of the 
Association or ony Unit Owner to grant such access may result in the 
oppropriate warranty being nullified ond of no further force or effect. 
Nothlng herein shall be deemed or construed as the Developer maklng or 
offerlng any warranty, all of which are dlsclalmed (except to the extent 
same may not be) as set forth In Section 22 below. 
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4. 

5. 

6. 

Additional Easements. The Association, through i t s  Board, on Ihe 
Association's behalf and on behalf of all Unit Owners (each of whom 
hereby appoints the Association as its attorney-in-fact for this purpose), 
shall have the right to grant such additional general ("blanket") and 
specific electric, gas or other utility, cable television, security systems, 
communications or service easements (and appropriate bills of sole for 
equipment, conduits, pipes, lines and similar installations pertaining 
thereto), or modify or relocate any such  existing easements or drainage 
facilities, in any podion of the Condominiwm and/or Association Property, 
and to grant access easements or relocate any existing access 
easements in any portion of the Condominium and/or Association 
Property, as the Board shall deem necessary or desirable for the proper 
operation and maintenance of the Improvements, or any portion thereof, 
or for the general health or welfare of the Unit Owners and/or members of 
the Association, or for the purpose of carrying out any provisions of this 
Declaration, provided that such easements or the relocation of existing , 
easements will not prevent or unreasonably interfere with the reasonable 
use of the Units for their intended purposes and provided further that if any 
such easement is to traverse the Hotel Unit, the joinder of the Hotel Unit 
Owner must be obtained. 

Restraint UDon Semration and Parfition of Common Elements. The undivided share in the 
Comman Elements and Common Surplus which is  appurtenant to a Unit, shall not be  
separated therefrom and shall pass with t h e  title to the Unit, whether or not separately 
described. The appurtenant share in the Common Elements and Common Surplus, 
except as elsewhere herein provided to the contrary, cannot be conveyed or 
encumbered except together with the Unit. The respective shares in the Common 
Elements appurtenant to Units shall remain undivided, and no action for partition of the 
Common Elements, the Condominium Property, or any part thereof, shall lie, except as 
provided herein with respect to lermination of the Condominium. 

Ownershir, of Common Elemenis and Common Surdus and Share of Common Exmnses; 
Votina RiahtS 

5.1 Percentaae Ownershb and Share:. The undivided percentage interest in the 
Common Elements and Common Surplus, ond the percentage share of the 
Common Expenses, appurlenant to each Unit, is os set forth on Exhibit "3" 
attached hereto (the "Allocoted Interests"). 

5.2 Votinq. Each Residential Unit shall be entitled to one ( 1 )  vote to be cast b y  its 
Owner in accordance with the provisions of the By-Lows and Articles of 
Incorporation of the Association. i h e  Hotel Unit shall be entitled to - (-)) 
votes to be cast b y  i ts  Owner, all in accordance with the provisions of the By-Laws 
and Articles of Incorporation of the Association. Each Unit Owner'shatl be a 
member of the Association. 

Amendments. Except as elsewhere provided herein, amendments may be effected as 
follows: 

6 .1  0v The Association. Notice of the  subject matter of a proposed amendment shall 
be included in the notice of any meeting at which a proposed amendment is to 
be considered. A resolution for the adoption of a proposed amendment may be 
proposed either by a majority of the Board of Directors of the Association or by 
not less than one-third (1/3) of the Unit Owners. Except as elsewhere provided, 
approvals must be by an affirmative vote representing in excess of 80% of the 
voting interests of all Unit Owners, Directors and members not present in person or 
by proxy at the meeting considering the amendment may express their approval 
in writing, provided that such approvai is delivered to the secretary at or prior to 
t h e  meeting. 

6.2 Material Amendments. Unless otherwise provided specifically to !he contrary in 
this Declaration, no amendment shall change the configuration or site of any Unit 
in any material fashion, materially alter or modify the appurienances to any Unit, 
permif timeshare estates, or change the percentage by which the Owner of Q 
Unit shares the Common Expenses and owns the Common Elements a n d  
Common Surplus (any such change or alteration being a "Material 
Amendment"), unless the record Owner(s) thereof, and all record owners 

Declaratlon 
-8- 



6.3 

6.4 

6.5 

mortgages or other liens thereon, shall join in the execution of the amendment 
and the amendment is otherwise approved by in excess of 80% of the voting 
interests of Unit Owners. The acquisition of property by the Association, material 
alterations or substantial additions to such property or the Common Elemenis by 
the Association ond installation, replacement and maintenance of approved 
hurricane shutters, i f  in accordonce with the provisions of this Declaraiion, shall 
not be deemed to constitute a material alteration or modification of the 
appurtenonces of the Units, and accordingly, shall not constitute a Material 
Amendmenl. 

Mortaasee's Consent. No amendment may be adopted which would eliminate, 
modify, prejudice, abridge or otherwise adversely affect any rights, benefits, 
privileges or priorities granted or reserved to mudgogees of Units without the 
consent of said mortgagees in each instance; nor shall an omendment make a n y  
change in the sections hereof entitled "Insurance", "Reconstruction or Repair 
after Casualty", or "Condemnation" unless the Primary Institutional First 
Mortgagee shall join in the amendment. Except as specifically provided herein or 
i f  required by FNMA or FHLMC, the consent and/or joinder of any lien or 
mortgage holder on a Unit shall not be required for the adoption of an 
amendment to this Declaration and, whenever the consent or joinder of a lien or 
mortgage holder is  required, such consent or joinder shall not be unreasonably 
withheld. 

Bv The DeveloDer. Notwithstanding anything herein contained to the contrary, 
during the time the Developer has the right to elect a majority of the Board of 
Directors of the Association, the Declaration, the Articles of Incorporalion or the 
By-Laws of the Association may be amended by  the Developer alone, without 
requiring the consent of a n y  other party, to effect any change whatsoever, 
except for an amendment: la) to permit time-share estaies (which must be  
approved, if at all, in the  manner provided in Section 6.2 above); or (b) fo effect 
a "Material Amendment", which must be approved, if ot all, in the manner set 
forth in Section 6.2 above. No omendment may be adopted which would 
eliminate, modify, prejudice, abridge or otherwise adversely affect any rights, 
benefits, privileges or priorities granted or reserved to the Developer, without the 
consent of the  Developer in each instance. 

Execufion and Recordinq. An amendment, other than amendments made by 
the Developer alone pursuant to the Act or this Declaration, shall be evidenced 
by a certificate of the Association, executed either by the President of the 
Assocjotion or o majority of the members of the Board of Directors which shall 
include recording data identifying the Declaration and shall be executed with 
the same formalities required for the execution of a deed, An amendment of the 
Declaration is effective when the applicable certificate is properly recorded in 
the public records of the County. No provision of this Declaration shall be revised 
or amended by reference to i t s  title or number only. Proposals to amend existing 
provisions of this Declaration shall contain the full text of the provision to be 
amended; new words shall be inserted in the. text underlined; and words to be 
deleted shall be lined throwgh wifh hyphens. However, if  the proposed change is 
so extensive that this procedure would hinder, rather than assist, the 
understanding of the  proposed omendment, it  is not necessary to use underlining 
and hyphens as indicators of words added or deleted, but, instead, a notation 
must be inserted immediately preceding the proposed amendment in 
substantially the following language: "Substantial rewording of Declaration. See 
provision . . . for present text." Nonmaterial errors or omissions in the  amendment 
process shall not invalidate on otherwise properly adopted amendment. 

7. Maintenance and Reoairs. 

7.1 m. All maintenance, repairs and replacements of, in or to m y  Unit, whether 
structural or nonstruclural, ordinary or extraordinary, foreseen or unforeseen, 
including, without limitation, maintenance, repair and replacement of windows, 
window coverings, interior nonstructural walls, the interior side of fhe entrance 
door and all other doors within or affording access to o Unit, and the electrical 
(including wiring), plumbing (including fixtures and connections), heoting and air- 
conditioning equipment, fixtures and outlets, applionces. carpets and other floor 
coverings, all interior surloces and the entire interior of the Unit lying within the 
boundaries of the Unit or other property belonging to the Unil Owner. shall be 
performed by the Owner of such Unit at the Unit Owner's sole cost and expense, 
except as otherwise expressly provided to the contrary herein. 
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7.2 

7.3 

7.4 

Common Elements and Association Pronertv. Except to the extent (i) expressly 
provided to the contrary herein, or (ii) proceeds of insurance are made available 
therefor, all mointenance, repairs and replacements in or to the Common 
Elements and Association Property shall be performed by the Association and fhe 
cost and expense thereof shall be charged to all Unit Owners CIS a Common 
Expense, except to the extent arising from or necessitated by the negligence, 
misuse or neglect of specific Unit Owners, in which case such cost and expense 
shall be paid solely by such Unit Owners. 

Hotel Unif. The Hotel Unit Owner(s), from time to time, shall be responsible for the 
repair, replacement, improvement, maintenance, management, operation, and  
insurance of the Hotel Unit, which shall be performed in a commercially 
reasonable manner in the determination of the Owner(s) of the Hotel Unit (which 
determination shall be binding). In consideration of the reservaiion and grant of 
easement over the Hotel Unit, as provided in Section 3 3 4  above, each 
Residential Unit Owner shall be obligated for payment of the expenses incurred , 
by the Hotel Unit Owner(s) in connection with such maintenance, repair, 
replacement, improvement. management, operotion, and insurance, all as more 
particularly provided in Section I2  below, 

Specific Unit Owner Responsibililv, The obligation to maintain and repair any air , 

conditioning equipment. plumbing or electrical fixtures or other items of property 
which service a particular Unit and not ony other Unii shall, io i h e  extent not pari 
of the Shared Components and otherwise part of the Condominium. be the 
responsibility of the applicable Unit Owner, individually, without regard to whether 
such items are included within the boundaries of the Unifs. 

8. Additions, Alterations or Imclrovemenls by Unit Owner. 

8.1 Consent of the Board of Directors. No Residential Unit Owner (other than the 
Developer) shall make any addition, alteration or improvement in or to the 
Common Elements, the Association Property, or his Unit without the prior written 
consent of the Board of Directors. The Board shall have t h e  obligation to answer, 
in writing, any written request by a Residential Unit Owner for approval of such a n  
addition, alteration or improvement within thirty (30) days after such requesf and I 

oll additional information requested is received, and the failure to do so within the 
sfipulated time shall constitute the Board's consent. The Board may condition the 
approval in any manner, including, without limitation, retaining approval rights of 
the contractor to perform the work. The proposed additions, alterations and 
improvements by the Unit Owners shall be made in compliance with all laws. 
rules, ordinances and regulations of all governmental authorities having 
jurisdiction, and with any conditions imposed by the  Association with respecl to 
design, structural integrity, aesthetic appeal, construction details, tien protection 
or otherwise. Further, no alteration, addition or modification may in any manner 
affect the Hotel Unit or any portion of the Shored Components, without the prior 
written consent of the Hotel Unit Owner (which consent may be withheld in its 
sole discretion). Once approved by the Board of Directors, such approval may 
not be revoked. A Residential Unit Owner making or causing io be made any 
such additions, olterations or improvements agrees, and shall be deemed to 
have agreed, for such Owner, and such Owner's heirs, personal representatives, 
successors and assigns. QS appropriate, to hold the Association, the Developer, 
the Hotel Unit Owner and all other Unit Owners harmless from and to indemnify 
them for any liability or damage to the Condominium Properly, Association 
Property, the Hotel Unit and/or the Shored Components and expenses arising 
therefrom, and shall be solely responsible for the maintenance, repair und 
insurance thereof from ond after that date of installation or construction thereof. 
The Association's rights of review and approval of plans and other submissions 
under this Declaration are intended solely for the benefit of the Association, 
Neither the Developer, the Association, the Hotel Unit Owner, nor any of its 
officers, directors, employees, ogents, contractors, consultants or ottorneys shall 
be liable to any Owner or any other person by reason of mistake in judgment, 
failure to point out or correct deficiencies in any  plans or other submissions, 
negligence, or any other misfeasance, malfeasance or non-feasance arising out 
of or in connection with t h e  approval or disapproval of ony plans or submissions. 
Anyone submitting plans hereunder, by the submission of same, and any Owner, 
by acquiring title to same, agrees not to seek domages from the Developer, the 
Association and/or the Hotel Unit Owner arising out of the Association's review of 

Association and Hotel Unit Owner shall not be responsible for reviewing, nor s 
any plans hereunder. Without limiting the generality of the foregoing, the ,./- 
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its review of any plans be deemed approval of, any plans from the standpoint of 
structural safety, soundness, workmanship, materials, usefulness, conformity with 
building or other codes or industry standards, or compliance with governmental 
requirements. Further, each Owner (induding the successors and assigns) agrees 
lo indemnify and hold the Developer, the Association and the Hotel Unit Owner 
harmless from and against any and all costs, claims (whether rightfully or 
wrongfully asserted), damages, expenses or liabilities whatsoever (including, 
wiihout limitation, reasonable attorneys' fees and court costs at all trio\ and 
appellate levels), arising out of o n y  review of plans hereunder. The foregoing 
provisions requiring approval sholl not be applicable to the Hotel Unit and/or to 
any Unit owned by the Developer. The provisions of this Secfion 8.1 shall not be 
amended wiihoui an affirmative vote of 4/5ths of lhe total voting interests in the 
Condominium. 

8.2 i, Anything 
to the contrary notwithstanding, the foregoing restrictions of this Section 8 shall 
not apply to Developer-owned Units, nor to the Hotel Unit. The Developer shall 
have the additional right, without the consent or approval of the Board of 
Directors or other Unit Owners, but without obligation, lo (a) make alterations, 
addifions or improvements. structural and non-structural, interior and exterior, 
ordinary and exiraordinary, in, to and upon any Unit owned b y  it  (including, 
without limitation, fhe removal of wolls, floors, ceilings and other slructural portions 
of the Improvements), and (b) expand, alter or add to all or any part of the 
recreafional facilities. Similarly, the Hotel Unit Owner shall have the additional 
right, without the consent or approval of the Board of Directors or other Unit 
Owners, but without obligation, to make alterations, additions or improvements, 
structural and non-structural, interior and exterior, ordinary and extraordinary, in, 
to and upon t h e  Hotel Unit (including, without limitation, the removal of walls, 
floors, ceilings and other struclurol portions of t h e  Improvements), and to expand, 
alter or add to all or any pari of the recreational facilities contained within the 
Hotel Unit. Any amendment to this Declaration required by a change made 
pursuant io this Section 8.2 shall be adopted in accordance with Section 6, 
provided, however, that the exercise of any right by Developer pursuant to 
clause 8,2(b)above shall not be deemed CI Material Amendment. 

9. Or>eration of t he  Condominium bv the Association: Powers and Duties. 

9.1 Powers and Duties. The Association shall be the entity responsible for the 
operafion of the Common Elements and the Association Property, but not the 
Shared Components. The powers and duties of t h e  Association shall include 
Ihose set forth in the By-Laws and Articles of Incorporation of t h e  Association 
(which By-taws and Articles are attached hereto as Exhiblts "4" and "5", 
respectively) as amended from time to time. In addition, the Association shall 
have all the powers and duties set forth in ihe Act, as well as all powers and 
duties granted to or imposed upon i t  by this Oeclarotion, including, without 
limit at ion: 

The irrevocable right to have access to each Unit from time to time during 
reasonable hours as may be necessary for pest control purposes and for 
the moinlenance, repair or replacement of a n y  Common Elements or any 
portion of a Unit, if any, to be maintained by h e  Association, or at any 
time and by force, i f  necessary, to prevent damage lo the Common 
Elements, the Association Property or to CI Unit or Units. 

The power to make and collect Assessments ond other charges againsl 
Unit Owners and to leose, maintain, repair and replace the Common 
Elements and Association Property. 

The duty to maintain accounting records of the Association according to 
good accounfing practices, which shall be open to inspection by Unit 
Owners or their authorized representatives at reasonable times upon prior 
request. 

The power to borrow money, execute promissory notes and other 
evidences of indebtedness and to give os security therefor mortgages 
and security inierests in property owned by the Association, if  any, 
provided tho) such actions ore approved by a majority of the entire 
membership of the Board of Directors and lwo-thirds of the voting interests 
of the Units represented at o meeting at which a quorum has been 

Dedaratlon 
- 1 1  - 



attained, or by such greater percentage of the Board or Unit Owners as 
may be specified in the By-Laws with respect to certain borrowing. 

The power to adopt and amend rules and regulations concerning the 
details of the operation and use of the Common Elements and 
A ssocio tion Property. 

The power io acquire, convey, lease and encumber real and personal 
property. Personal property shall b e  acquired, conveyed, leased or 
encumbered upon a mojority voie of the Board of Directors, unless the 
cost thereof exceeds $25,000.00 in which event the acquisition shall 
require an affirmative vote of not less than 2/3rds of the voting interests. 
Real property shall be acquired, conveyed, leosed or encumbered upon 
a majority vote of the Board of Directors alone and an affirmative voie of 
not less than 2/3rds of lhe  voting interests; provided, however, that the 
acquisition of any Unit as o result of a foreclosure of the lien for 
Assessments (or b y  deed in lieu of foreclosure) shall be made upon the 
majority vote of the Board, regardless of the price for some and the 
Associotion, through its Board, has the power to hold, lease, mortgage or 
convey the acquired Unit(s) without requiring the consent of Unit Owners. 
The expenses of ownership (including the expense of making and carrying 
a n y  mortgage related to such ownership), rental, membership fees, taxes, 
Assessments, operation, replacements and ofher expenses and 
Undertakings in connection therewith shall be Common Expenses. 

, 

' 

The power to execute all documents or consents, on behalf of all 
Residential Unit Owners (and their mortgagees), required b y  all 
governmental and/or quasi-governmental agencies in connection with 
land use and development matters (including, withoul limitation, plats, 
waivers of plat, unities of titte, covenants in lieu thereof, etc.), and in that 
regard, each Owner of a Residential Unit, b y  acceptance of the deed lo 
such Owner's Residential Unit, and each mortgagee of Q Residential Unit, 
by acceptance of a lien on said Residential Unit. oppoints and designates 
the President of the Association, as such Owner's agent and attorney-in 

.fact to execute any and all such documents or consents. 

, 

All of the powers which o corporation not for profit in the State of Florida 
may exercise pursuant to this Declaration, the Articles of Incorporation, 
the Bylaws, Chapters 607 and 617, Florida Statutes and the Act, in all 
cases except as expressly limited or restricted in the Act .  

In the event of conflici among the powers and duties of the Association or the 
terms and provisions of this Declaration, exhibits attached hereto or otherwise, Ihis 
Declaration shall fake precedence over the Arlicles of Incorporation, By-Laws 
and applicable rules and regulations; the Articles of Incorporation shall take 
precedence over the By-Laws and applicable rules and regulations; and the By- 
Laws shall take precedence over applicable rules and regulations, all as 
amended from time to time. Notwithslanding anything in this Dectaration or i t s  
exhibils to the contrary, the Association shall at all times be the entity having 
ultimate control over the Condominium, consistent with the Act .  

9.2 Limitation Upon Liability of Associotion. Notwithstanding the duty of the 
Association to maintain and repair parts of the Condominium Property, the 
Association shall not be liable to Unit Owners for injury or damage, other than for 
the cost of maintenance and repair, caused b y  any latent condition of the 
Condominium Property. Further, the Association shall not be liable for any such 
injury or damage caused b y  defects in design or workmanship or any other 
reason connected with any additions, alterations or improvements or other 
activities done by or on behalf of any Unit Owners regardless of whether or not 
some shall have been approved by the Association pursuant to Section 8.1 
hereof. The Association olso shall not be liable to a n y  Unit Owner or lessee or to 
any other person or entity for any property domoge, personal injury, death or  
other liability on the grounds that the Association did not obtain or maintain 
insurance (or carried insurance with any particular deductible amount) for any 
particular matter where: [i) such inswronce is not required hereby; or (ii) the 
Association could not obtain such insurance at reasonable costs or upon 
reasonable terms. Nothing herein shall be deemed to retieve the Association of 
its duty to exercise ordinary care in the carrying out of its responsibilities nor to 
deprive the Unit Owners of their right io sue the Association if i t  negligently or 
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wi!lfully causes damage to the Unit Owners' property during the performance of 
the Association's duties. 

9.3 

9.4 

9.5 

9.6 

R R s .  The share of a Unit Owner in the  
funds and assets of the Association cannot be assigned, hypothecated or 
transferred in any manner except as on appurtenance to his Unit. 

ApDrovol or Disapproval of Motfers. Whenever the decision of a Unit Owner is 
required upon any matter, whether or not the subject of an Association meeting, 
that decision sholl be expressed by !he same person who would cast the vote tor 
that Unil i f  at on Association meeting, unless the joinder of a11 record Owners of 
the Unit is specifically required by this Declaration or by  law. 

Acts of the Association. Unless the approval or action of' Unit Owners, and/or a 
certain specific percentage of the Board of Directors of the Association, is 
specifically required in this Declaration, the Articles of Incorporation or By-Laws of 
the Association, applicable rules and regulations or applicable law, ail approvals 
or actions required or permitted to be given or taken by the Association shall be 
given or taken by the Board of Directors, without the consent of Unit Owners, and 
the Board may so approve and act through the proper officers of the Association 
withqut o specific resolution. When on approval or,action of the Associafion is  
permitted to be given or taken hereunder or thereunder, such action or approval 
may be conditioned in any manner the Associalion deems appropriate or the 
Association may refuse to take or give such action or approval without the 
necessity of establishing the reasonableness of such conditions or refusal. 

Effect on OeveloDer. If the Developer holds a Unit for sate in the ordinary course 
of business, none of the following actions may be taken without the prior written 
approval of the Developer: 

(a) Assessmenf of ihe Developer as a Unit Owner for capital improvements; 

(b) Any action by the  Association that would be detrimental to the sales of 
Units by the Developer; provided, however, that an increase in 
Assessments for Common Expenses without discriminotion against the 
Developer shall not be deemed to be detrimental to the sales of Units. 

10. D 3 .  The Board of 
Directors shall from time to lime, and at least annually, prepare a budget for t he  
Condominium and the Association, determine the amount of Assessments payable by 
the Unit Owners to meet the Common Expenses of the Condominium and allocate and 
assess such expenses among the Unit Owners in accordance with the provisions of this 
Declaralion and the By-Laws. The Board of Direcfors shall advise all Unit Owners promptly 
in writing of the amounl of the Assessments payable by each of them as determined by 
the Board of Directors as aforesaid and shall furnish copies of the budge!, on which such 
Assessments are based, to all Unit Owners and ( i f  requested in writing) to their respective 
mortgagees. The Common Expenses shall include the expenses of and reserves tor ( i f  
required by, and not waived in accordance with, applicoble low) the operation. 
maintenance, repair and replacement of the Common Elements and Association 
Property, costs of carrying out Ihe powers and duties of the Association and any other 
expenses designoted as Common Expenses by the Act, this Declaration, the Articles or 
By-Laws of the Associalion, applicable rules and regulations or by the Associalion. 
Incidental income lo the Association. if any, moy be used to pay regular or extraordinary 
Association expenses and liabilities, io fund reserve accounts, or otherwise as the Boord 
shall determine from time to time, and need not be restricted or accumulated. Any 
Budget adopted shall be subject lo change to cover actual expenses at any time. Any 
such change shall be adopted consistent with t h e  provisions of this Declaralion and the 
By-Laws. 

1 1. Collection of Assessments. 

I 1  , I  Liability for Assessments. A Unit Owner, regardless of how title is acquired, 
including by purchase at a foreclosure sale or by deed in lieu of foreclosure shall 
be liable for all Assessments coming due while he is the Unit Owner. Additionally, 
a Unit Owner shaII be jointly and severally liable with t he  previous Owner for all 
unpaid Assessments that came due up to the time of the conveyance. without 
prejudice to any right the Owner may hove to recover from the previous Owner 
the amounts paid by the grantee Owner. The liobility for Assessments may not be 
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avoided b y  waiver of the use or enjoyment of any Common Elements or b y  the 
abandonment of the Unit for which the Assessments are made or otherwise. 

1 1.2 SDecia\ and Caoital lmtxovement Assessments. In addition to Assessments levied 
by the Association to meet the Common Expenses of the Condominium and the 
Association, the Board of Directors may levy "Special Assessments'' and "Capital 
Improvement Assessments" upon the following terms and conditions: 

"Speciol Assessments" shall mean and refer to o chorge against each 
Owner and his Unit, representing o portion of the costs incurred by the 
Associalion for specific purposes of a nonrecurring nature which are not in 
the nature of capilal improvements. 

"Capital Improvement Assessmenis" shall mean and refer to o charge 
against each Owner and his Unit, representing a portion of the costs 
incurred by the Association for the acquisition, installa tion, construction or 
replacement (as distinguished from repairs and maintenance) of any 
capital improvements located or to be located within the Common 
Elements or Association Property. 

, 

Special Assessmenls and Capital Improvement Assessments may be 
levied by the Board ond shall be payable in lump sums or inslallments, in 
the discretion of the Board; provided that, i f  such Special Assessments or 
Capital Improvement Assessmenis, in the aggregate in any year, exceed 
$l25,000.00 or cause the total Assessments levied to exceed 115% of 
Assessments for the preceding calendar year, the Board must obtain 
approval of a majority of the Units represented at a meeting at which a 
quorum is attained. 

' 

11.3 Default in Pavment of Assessments for Common €menses. Assessments and 
installments thereof not paid within ten [ 10) days from the date when they are due shall bear 
interest a i  fifteen percent (15%) per annum from the  date due until paid and shall be subject to 
an administrative late fee in an amount not to exceed the greater of $25.00 or five percent (5%) 
of each delinquent installment. The Association has a lien on each Condominium Parcel for any 
unpaid Assessments on such Parcel, interest thereon and reasonable attorney's fees and costs 
incurred by the Association incident to the collection of the Assessments or enforcement of the 
lien. Except as set forth below. the lien is  effective from, and shall relate back to, the date of the 
recording of this Declaration. However, as to first mortgages of record, the lien is  eFfective from 
and after recording of a claim of lien. The lien shall be evidenced by the recording of a claim of 
lien in the Public Records of the County, stating the description of the Condominium Parcel, the 
name of the record Owner, the name and oddress of the Association and the amount due and 
the due dates. The claim of lien shall not be released until all sums secured by it (or such other 
amount as to which the Association shall agree by way of settlement) have been fully paid or 
until it is barred by low. No such lien shall continue for a longer period than one (1) year after 
the claim of lien has been recorded unless, within that one ( 1 )  year  period, on action to enforce 
the lien is commenced in o court of competent jurisdiction. The claim of lien shall secure 
(whether or not stated therein) all unpaid Assessments, interest thereon ond costs and attorneys' 
fees which are due and which may accrue subsequent to the recording of the claim of lien and 
prior to the entry of a final judgment of foreclosure thereof. A claim of lien shall be signed and 
acknowledged by an officer or agent of the Association. Upon payment, the person making 
the payment is entitled to a satisfaction of the lien in recordable form. The Association may 
bring an action in its name to foreclose a lien for unpaid Assessments in the manner a morigoge 
of real property is foreclosed and may also bring on action at law to recover o money judgment 
.for the unpaid Assessments without waiving any claim of lien. The Association is entitled to 
recover its reasonable attorneys' fees incurred either in o lien foreclosure action or an action to 
recover 0 money judgment for unpaid Assessments. 

Additionally, each Owner of any Unit b y  acceptance of a deed therefor or other 
conveyance thereof, whether or not it shall be so expressed in any such deed or other 
conveyance, sholl be deemed to have assigned all rents, issues and profits (the "Collateral 
Assignment of Rents") on each such Unit to the Association, which Collateral Assignment of Rents 
shall become absolute upon default of such Unit Owner hereunder. 

As an additional right and remedy of the Association, upon default in the 
payment of Assessments as aforesoid and after thirty (30) days' prior written 
notice to the applicable Unit Owner and Ihe recording of a claim of lien, the 
Associalion may declare the Assessment installments for the remainder of the 
budget year to be accelerated and immediately due and payable. In the event 

budget year, the Unit Owner or the Association, 05 appropriate, shall be 

$;> that the amount of such installments changes during the remainder of the .-- 

Declarotlon 
- 1 4 -  



11.4 

11.5 

11.6 

11.7 

obligated to pay or reimburse to the other the amount of increase or decrease 
within ten (10) days of same taking effeci. 

Notice of Intention to Foreclose lien. No foreclosure judgment may be entered 
until at least thirty (30) days after the Association gives written notice to the Unit 
Owner of its intention to foreclose i ts  lien to collect the unpaid Assessments. I f  this 
notice is not given at least thirty (30) days before the foreclosure action is filed. 
and if the unpaid Assessments, including those coming due offer the claim of lien 
is recorded, are paid before the entry of a final judgment of foreclosure, the 
Association shall not recover attorney's fees or cosls. The notice must be given 
b y  delivery of o copy of it to the Unit Owner or by cerfified or registered mail, 
return receipt requested, addressed to the Unit Owner at the last known address, 
and upon such moiling, the notice shall be deemed to have been given. If after 
diligent seorch and inquiry the Association cannot find-the Unit Owner or a 
mailing address at which the Unit Owner will receive the notice, the court may 
proceed with the foreclosure action and may aword attorney's fees and costs os 
permitted by low. The notice requirements of this subsection are satisfied i f  the 
Unit Owner records o Notice of Contest of Lien as provided in the Act. 

Armointment of Receiver to Collect Rental, I f  the Unit Owner remains in 
possession of the Unit after a foreclosure judgment has been entered, the court in 
its discretion may require the Unit Owner lo pay o reasonable renfol for Ihe Unit. If 
the Unit i s  rented or leased during the pendency of fhe foreciosure action, the 
Association is entitled to the appointment of a receiver to collect the rent. The 
expenses of such receiver shall be paid by the party which does not prevail in t h e  
foreclosure action. 

First Mortclaaee. The liability of a First Mortgagee, or its successor or assignees, 
who acquire title to o Unit by foreclosure or by deed in lieu of foreclosure for the 
unpaid Assessments lor installments thereof) that became due prior to the First 
Mortgagee's acquisition of title is  limited to the lesser of: 

(a) The Unit's unpaid Common Expenses and regular periodic Assessments 
which accrued or came due during ihe six ( 6 )  months immediately 
preceding the acquisition of title and for which payment in full has not 
been received b y  the Association; or 

(b) One percent (1%)  of the original mortgage debt. 

As to a Unit acquired by foreclosure, the limitations set forth in clauses [a) and [b) 
above shall not apply unless the First Mortgagee joined the Association as a 
defendant in the foreclosure action. Joinder of the Association, however, is not 
required if, on the date the complain1 is filed, the Association was dissolved or did 
nof maintain an office or agent for service of process at a localion which was 
known to or reasonably discoverable by the mortgagee. 

A First Mortgagee acquiring title to a Unit as a result of foreclosure or deed in lieu 
thereof may not, during the period of its ownership of such Unit, whether or not 
such Unit is unoccupied, be excused from the  payment of some or all of the 
Common Expenses coming due during the period of such ownership. 

Develomr's Liabilitv for Assessments. During the period from the date of the 
recording of this Declarotion until the  earlier of the following dates (the 
"Guarantee Expiration Date"): (a) the last day of the sixth (6th) complete 
colendor month after the applicable recording date, or (b) the date that control 
of the Association is transferred to Unit Owners olher than the Developer as 
provided in the By-Laws and the Act, the Developer shall not be obligated to pay  
the shore of Common Expenses and Assessments attributable to the  Units owned 
by the Developer, provided: ( i )  that the regular Assessments for Common 
Expenses imposed on each Unit Owner other than the Developer prior to the 
Guaranfee Expiration Date shall not increase during such period over the amount 
set forth in Exhiblt "6"  attached hereto, subject only to the occurrence of an 
Extraordinary Financial Event, as set forth below; and (ii) that the Developer shall 
be obligated to pay any amount of Common Expenses actuolly incurred during 
such period and not produced by t h e  Assessments at the guaranteed levels 
receivable from other Unit Owners and/or from income of t h e  Association. After 
the Guorantee Expiration Date, the Developer shall have the option of extending 
the  guarantee for four (4 )  additional six ( 6 )  month periods, or paying the share of 
Common Expenses and Assessments attributable to Units it then owns. 
Notwithstanding the above and as provided in Section 7 18.1 149)  (a) (2) of f 
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11.8 

11.9 

11.10 

Act, in the event of an Extraordinary Financial Event (as hereinafter defined), the 
costs necessarj to effect restoration shall be assessed against all Unit Owners 
owning units on the date of such Extraordinary Financial Event, and their 
successors and assigns, including the Devetoper (with respect to Units owned by 
the Developer). As used in this subsection, an "Extraordinary Financial Event" shall 
mean a casualty loss affecting the Condominium resulting from a natural disaster 
or Act of God, which is not covered by insurance proceeds from the insurance 
maintained by t h e  Association as required by Section 718.1 1 111 I)(o) of the Act. 

Certificate of Unpaid Assessments. Within fifteen (15) days after written requesf 
by a Unit Owner or mortgagee of a Unit, the Association shall provide a 
certificate stating all Assessments and other moneys owed to the Association b y  
the Unit Owner with respect to his Unit. Any person other than the Unit Owner 
who relies upon such certificate shall be prolected thereby. 

Installments. Regular Assessments shall be collected monthly or quarterly, in 
advance, at the option of the Association. Initial\y, assessments will be collected 
m on t hly . 

, 

ADDIicotion of Pavments. Any payments received by the Association from a 
delinquent Unit Owner shall be opplied first to a n y  interest accrued on the , 
delinquent installment(s) os aforesaid, then to a n y  administrative lole fees, then 
to any costs and reasonable attorneys' fees incurred in collection and then to the 
delinquent and any accelerated Assessments. The foregoing shall be applicable 
notwithstanding any restrictive endorsement, designation or instruction placed on 
or accompanying a payment, 

12. Obliaation for Exoenses Relatina to Hotel Unit. 

12.1 Maintenance. As provided in Sections 34d) and 7.3 above, the Hotel Unit 
Owner has granted easements with respect to certain portions of the Hotel Unit 
and agreed to repair, replace, improve, maintain, manage, operate, and insure 
the Hotel Unit, all to be done os determined and ordered b y  the Hotel Unit 
Owner, or othenvise as'provided in Section 7.3. In consideration of the foregoing 
each Residential Unit Owner, by acceptance of a deed or olher conveyance of I 

the applicable Unit, and whether or not expressly stated, shall be deemed to 
agree that the costs incurred by the Hotel Unit Owner in (or reasonably allocated 
to) the repair, replacement, improvement, maintenance, management, 
operation, ad valorem tax obligations and insurance of the Shared Components, 
including, without reservation, the costs of operating a valet parking service, 
(including reasonable reserves if established b y  the Hotel Unit Owner and any 
assessments payable by the Hotel Unit Owner to tKe Associalion, the "Shared 
Cosls"J shall be paid for in part through charges (either general or special) 
imposed against the Residential Units in accordance with the terms hereof. No 
Owner may waive or otherwise escape liability for charges for Ihe Shored Cosfs 
by non-use (whether voluntary or involuntary) of the Hofel Unit or abandonment 
of the righf to use same. Notwithstanding anything herein contained to the 
contrary, the Hotel Unit Owner shall be excused and relieved from any and all 
mointenance, repoir and/or replocement obligations with respect to the Hotel 
Unit to {he extent thal the funds necessary to perform same, to the extent the 
obligation of the Residential Unit Owners ore not available through the charges 
imposed ond actually collected. She Hotel Unif Owner shall have no obligation 
io fund and/or advance any deficit or shortfall in funds which were the obligation 
of the Residential Unit Owners in order to properly perform the  mainienance, 
repair and/or replacement obligations described herein. 

12.2 Easement. An easement is hereby reserved and created in favor of the Hotel Unit 
Owner, and its designees over the Condominium Property for the purpose of 
entering onto the Condominium Property for the performonce of t h e  
maintenance, repair and replacement obligations herein described. 

12.3 Charaes to Unit Owners; lien. 

(a) Developer, for all Units now or hereafter located within the Condominium 
Property, hereby covenants and agrees, and each Owner of any 
Residential Unit by accepfance of a deed therefor or other conveyance 
thereof, whether or not it shall be so expressed in such deed or other 

Hotel Unit Owner annual charges for the operation and insurance of, and 
conveyonce, shall be deemed to covenant and agree, to pay to the 
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for payment of percent ( 00%) of the Shared Costs (the 
"Residential Units Allocated Share"), the establishment of reasonable 
reserves for the replacement of the Shared Components and the 
furnishings and finishings thereof, copital improvement charges, special 
charges and all other charges hereinafter referred to or lawfully imposed 
b y  the Hotel Unit Owner in connection with the repair, replacement, 
improvement, mainienance, management, operation, and insurance of 
the Shared Components, all such charges io be fixed, established and 
collected from time lo time os herein provided. The annuol charge, 
capital improvement charge and special charge, together with such 
interest thereon and costs of collection thereof as hereinafter provided, 
shall be o charge on the Residential Units and shall be o continuing lien 
upon the Residential Units against which each such charge is made and 
upon all improvements thereon, from time to time existing, Each such 
charge, together with such interest thereon ond costs of collection 
thereof as hereinafter provided, shall also be the personal obligalion of 
the person who is the Owner of such Residential Units at the time when t he  
charge fell due and all subsequent Owners of that Unit until paid, except 
os provided in Section 12.5 below. Reference herein to charges shatt be 
understood to include reference to any and all of said charges whether or 
not specifically mentioned. Each Unit, except for the Hotel Unit, shall be 
assessed o "proportionate share" of the Residential Units Allocated Share. 
The proportionate share for each Resideniial Unit shall be a fraction, the 
numerator of which is the percentage share allocated io the applicable 
Unit as set forth on Exhibit "3" to this Declaration, and the denominator of 
which is the aggregate of all percentage shares allocated to all 
Residential Units, all as sef forth on Exhibit "3" to this Declaration. 

(b) In addition to the regular and capital improvement charges which are or 
may be levied hereunder, the Hotel Unit Owner shall have the right to 
collect reasonable reserves for the replocement of the Shared 
Components and the  furnishings and finishings thereof and to levy special 
charges against an Owner(s) to the exclusion of other Owners for the 
repair or replacement of damage to any portion of the Hotel Unit 
(including, without limitation, improvements, furnishings and finishings 
therein) caused by the misuse, negligence or other action or inaction of 
an Owner or his guests, lenants or invitees. Any such special charge shall 
be subject lo all of the applicable provisions of this Section including, 
without limitation, lien filing and foreclosure procedures and late charges 
and interest. Any special charge levied hereunder shalt be due within the 
time specified by the Hotel Unit Owner in the action imposing such 
charge. The annual regular charges provided for in this Section shall 
commence on the first day of the month next following the recordation of 
this Declaration and shall be applicable through December 31 of such 
year. Each subsequent onnual charge shall be imposed for the yeor 
beginning January 1 and ending December 31. The annual charges shall 
be payable in advance in monthly installments, or in annual, semi- or 
quarter-annual installments if so determined by the Hotel Unit Owner 
(absent which determination they shall be payable monthly). The charge 
amount (ond applicable installments) may be changed at any time by 
the Hotel Unit Owner from that originally sfipulated or from any other 
charge !hat is in the future adopted by the Hotel Unit Owner. The original 
charge for any year shall be levied for the calendar year (to be 
reconsidered and omended, if necessary, at any appropriate time during 
the year), but the omounl of any revised charge to be levied during a n y  
period shorter than a full colendar year shall be in proportion to the 
number of months (or other appropriate installments) remaining in such 
calendar year. The Hotel Unit Owner shall fix the dale of commencement 
and the omount of the charge against the Residential Units for eoch 
charge period, to the extent practicable, at least thirty (30) days in 
advance of such date or period, and shall, at that time, prepare a roster 
of t he  Residential Units ond charges applicable thereto which shall be 
kept in the office of the Hotel Unit Owner and shalt be open to inspection 
by any Owner. Writfen notice of the charge shall thereupon be sent to 
every Unit Owner subject thereto twenty (20) days prior to payment of the 
first installment thereof, except as to special charges. In the event no 
such notice of the charges for a new charge period is given, the omount 
payable shall continue to be the same as the amount payable for the 
previous period, until changed in the manner provided for herein. 
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12.4 

12.5 

12.6 

12.7 

Effect of Non-Pavment of Chorae: the Personal Obliaotion: the Lien: Remedies of 
fhe Hotel Unit Owner$, If the charges (or installments) provided for herein are not 
paid on Ihe date(s) when due (being the date(s) specified herein or pursuant 
hereto), then such charges (or inslaltments) shall become detinquent and shall, 
together with late charges, interest and the cost of colleclion thereof as 
hereinafter provided, thereupon become a continuing lien on the Unit and all 
improvements thereon which shall bind such Unit in the h a n d s  of the then Owner, 
and such Owner's heirs, personol representatives, successors and assigns. Except 
as provided in Section 12.5 to the conlrory, the'personol obligation of an Owner 
to pay such  charge shall pass to such Owner's successors in title and recourse 
may be had against either or both. If any installment of a charge i s  not paid 
within fifteen (15) days after the due date, at the option of the Hotel Unit Owner, 
o late charge not greater than the amount of such unpaid installment may be 
imposed (provided that only one late charge may be imposed on any one 
unpaid installment and if such installment i s  not paid thereafter, it and the late 
charge shall accrue inierest as provided herein but shall not be subject to 
additional lafe charges; provided further, however, that each other installment 
thereafter coming due shall be subject to one late charge each as aforesaid) 
and the Hotel Unit Owner may bring an action at law against the Owner(s) 
personally obligated to pay the same, may record a claim of lien (as evidence of 
i t s  lien rights os hereinabove provided for) against the Unit on which the charges , 
and lote charges are unpaid and all improvements thereon, may foreclose the 
lien against the  applicable Unit and all improvements thereon on which the 
charges and late charges ore unpaid, or may pursue one or more of such 
remedies ai the same time or successively, and attorneys' fees and costs actually 
incurred in preporing and filing the claim of lien and the complaint, if any, and 
prosecuting same, in such action shall be added io the amount of such charges, 
late charges and interest secured by the lien, and in the event a judgment is 
obtained, such judgment shall include all such sums as above provided and 
attorneys' fees actually incurred together with the costs of t he  action, through all 
applicable appellate levels. Foilure of the Hotel Unit Owner (or any collecting 
entity) to send or deliver bills or notices of charges shall not relieve Owners from 
their obligations hereunder. The Hotel Unit Owner shall have such oiher remedies 
for collection and enforcement of charges as may be permitted by applicable 
law. All remedies are intended to be, and shall be, cumulative. 

Subordination of the Hotel Unit Owner's Lien. The lien of Ihe charges provided for 
in this Article shall be subordinate to real property tax liens and the lien of any first 
mortgoge; provided, however, that any such mortgage lender when in 
possession, and in the event of a foreclosure, any purchaser at a foreclosure sale, 
and any such mortgage lender acquiring a deed in lieu of foreclosure, and all 
persons claiming by, Ihrough or under such purchaser or mortgage lender, shall 
hold title subject to the liability and lien of any charge coming due after such 
foreclosure (or conveyonce in lieu of foreclosure]. Any unpaid charge which 
cannof be collected as a lien against any Unit b y  reason of the provisions of this 
Section shall be deemed to be a charge divided equally among, payable by 
and a lien against all Units, including the Units as to which the foreclosure (or 
conveyance in lieu of foreclosure) took place. 

I 

Curative Ricrht. In the event (and only in the event) that the Hotel Unit Owner fails 
to maintain the Shared Components os required under this Declaration. the 
Association sholl have the right to perform such duties; provided, however, that 
same may only occur after thirty (30) days' prior written notice to the Hotel Unit 
Owner and provided that the Hotel Unii Owner has not effected curative action 
within said thirty (30) day period (or i f  the curative action cannot reasonably be 
completed within said thirty (30) day period, provided only that the Hotel Unit 
Owner has not commenced curative actions within said thirty (301 day period 
and thereafter diligently pursued same to completion). To the extent that the 
Association musl undertake maintenance responsibilities as a result of the Hotel 
Unit Owners' failure to perform some, then in such event, but only for such 
remedial actions as may be necessary, the Association shall be deemed vested 
with the Charge rights of the Hotel Unif Owner hereunder for the limited purpose 
of obtaining reimbursement from the Hotel Unit Owner for the costs of performing 
such remedial work. 

Financia\ Records. The Hotel Unit Owner shall maintain financial books and 

maintenance, operalion, repair, replacement, alteration and insurance of the 
Shared Components, including the then current budget and any then proposed 
budget (the "Shared Components Records"). The Shared Components Rec 

records showing its actual receipts and expenditures with respect to the 
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need not be audited or reviewed by a Certified Public Accountont. The Shared 
Componenls Records shall at all times, during re asonable business hours, be 
subject lo  the inspection of any Member of the Association. 

12.8 Limitotion Unon liability of Hotel Unit Owner. Notwithstanding the duty of the 
Hotel Unit Owner to maintain and repair the Shared Components, the Hotel Unit 
Owner shall not be liable to any other Unit Owners (nor their guests, tenants or 
invitee$) for injury or damage, ofher than for the cost of maintenance and repair, 
caused by any latent condition of ihe Shared Components. Further, the Hotel 
Unit Owner shall not be liable for any such injury or damage caused by defects in 
design or workmanship or any other reason connected with any additions, 
alterations or improvements or other activities done by  or on behalf of any Unit 
Owners regardless of whether or not same shall have been approved by the 
Hotel Unit Owner pursuant lo  Section 8.1 hereof, She Hotel Unit also shall not be 
liable to any Unit Owner or lessee or lo any other person or entity for any property 
damoge, personal injury, death or other liability on the grounds that the Hotel Unit 
Owner did not obtain or maintain insurance (or carried insurance with any 
particular deductible amount) for any particular matter where: (i) such insuronce 
is not required hereby; or (ii) the Hotel Unit Owner could not obtain such 
insuronce ot reasonable costs or upon reasonable terms. 

Hotel Unit Owners Consent; Conflict. The provisions of this Seclion 12 shall no1 be 
amended, modified or in any manner impaired and/or diminished, directly or 
indirectly, without the prior written consent of 4 1 9  of the Residential Unit Owners 
and the prior written consent of the Hotel Unit Owner. In the event of any conflict 
belween the provisions of this Section 12, and the provisions of any other Section 
of this Declara!ion. the provisions of this Section 12 shall prevail and govern. 

12.9 

13. Insurance. Insurance obtained b y  the Hotel Unit Owner pursuant to the requirements of 
this Section 13 shall be governed by the following provisions: 

13.1 Purchase. Cusfodv and Pavment . 

(a) Purchase. All insurance policies required to be obtained by the Hotel Unit 
Owner hereunder shall be issued by an insurance company authorized to 
do business in Florida or by surplus lines camers offering policies for 
properties in Florida. 

(b) Named Insured. The named insured shall be the Hotel Unit Owner, 
individually, or such designee as may be designated by the Hotel Unit 
Owner, and as agent for the Association and the Owners of Units covered 
by the policy, without naming them, and as agent for the holders of a n y  
mortgage on a Unit (of any leasehold interest therein), without naming 
them. The Association, Unit Owners and the holders of any mortgage on 
a Unit (or any leasehold interest therein) shall. be deemed additional 
insureds. 

(c) Custody of Policies and Payment of Proceeds. All policies shall provide 
that payments for losses made by the insurer shall be paid to the Hotel 
Unit Owner and the holders of any mortgage on the Hotel Unit. as their 
interests may appear. 

(d) Corsies to MortQaqees. One copy of each insurance policy, or 0 
certificate evidencing such  policy, and all endorsements thereto, shall be 
furnished by the Hotel Unit Owner upon request io  the holders of any 
mortgage on a Unit. Copies or certificates shall be furnished not less fhan 
ten (10) days prior to the beginning of the term of the policy, or not less 
than ten (10) days prior to the expiration of each preceding policy that is  
being renewed or replaced, as appropriate. 

(e) Personal ProDertv and Liabilitz. Except as specifically provided herein, the  
Hotel Unit Owner shall not be responsible to other Unit Owners to obtain 
insurance coverage upon the property lying within the boundaries of their 
Units, including, but not limited io, the Improvements, Owners' personal 
property, nor insurance for the Owners' personal liability and living 
expenses, nor for any other risks not otherwise insured in accordance 
herewith. 
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13.2 

13.3 

13.4 

13.5 

Coverage. The Hotel Unit Owner shall maintain insurance covering t he  
following: 

Casuoltv. The Shared Components, together with all fixtures, building 
service equipment, personal property and supplies constituting the Shared 
Components (collectively the "Insured Property"), shall be insured in an 
amount not less than 100% of the full insurable replacement value thereof, 
excluding foundation and excavation costs. Notwithstanding the 
foregoing. the Insured Property shall not include, and shall specificolly 
exclude, the Residential Units, the portions of the Hotel Unit which are nof 
part of the Shared Components, and all furniture, furnishings, Unit floor 
coverings, wall coverings and ceiling coverings, other personal property 
owned, supplied or installed by Residential Unit Owners (or tenants of 
same), and all electrical fixtures, appliances, air conditioner and heating 
equipment and water heaters to the extent not part of the Shared 
Components. Such policies may contain reasonable deductible I 

provisions as determined b y  the Hotel Unit Owner. Such coverage shall 
afford protection against loss or damage by fire and other hazards 
covered by a standard extended coverage endorsement, and such 
other risks os from time to time are customarily covered with respect to 
buildings and improvements similar to t he  Insured Property in construction, 
location and use, including, but not limifed to, vandolism and malicious 
mischief. 

Liability. Comprehensive general public liability and automobile liability 
insurance covering loss or damage resulting from accidents or 
occurrences on or about or in connection with the Insured Property or 
adjoining driveways and walkways, or any work, matters or things related 
to the tnsured Property, with such coverage as shall be required by  the 
Hotel Unit Owner, and with a cross liability endorsement to cover liabilities 
of the Unit Owners as a group to any Unit Owner, and vke versa. 

Worker's ComDensation and other mandatory insurance, .when 
appticable, to the extent applicable to the maintenance, operation, 
repair or replocement of the Shared Components. 

Flood Insurance covering the Insured Property, if so determined by the 
Hotel Unit Owner. 

I 

Such Other Insurance os the Hotel Unit Owner shall determine from time to 
time to be desirable in connection with the Shared Components. 

When appropriate and obtainable, each of the foregoing policies shall waive the 
insurer's right to: (i) as to property insurance policies, subrogation against the 
Association and against the Unit Owners individually and as o group. (ii) to pay 
onty a fraction of any loss in the event of coinsurance or i f  other insurance carriers 
have issued coverage upon the some risk, and {iii) avoid liability for a loss that is  
caused by an act of the Hotel Unit Owner (or any of i ts  employees, contractors 
and/or ogenfs), one or more Unit Owners or as o result of contractual 
undertakings. Addifionally, and each policy shall provide that the insurance 
provided shall not be prejudiced by any act or omissions of individual U nit Owners 
that are not under the control of the Hotel Unit Owner. 

Additional Provisions. All policies of insurance shall provide that such policies may 
not be canceled or substantially modified wifhout at least thirty (30) days' prior 
written notice to all of the named insureds, including all mortgagees. Prior to 
obtaining ony policy of casualty insurance or any renewal thereof, the Hotel Unit 
Owner may obtoin an appraisal from a fire insurance company, or other 
competent appraiser, of the full insurable replacement volue of the Insured 
Property (exclusive of foundations), without deduction for depreciation, for the 
purpose of determining the amount of insurance to be effected pursuont to this 
Section. 

Premiums. Premiums upon insuronce policies purchased by the Hotel Unit Owner 
pursuanl to this Section 13 shall be omong the costs assessed against the Unit 
Owners in accordance with the provisions of Section 12. Premiums may be 
financed in such manner as the Hotel Unit Owner deems appropriate. 

Share of Proceeds. All insurance policies obtained by or on behalf of 
Unit Owner pursuont to this Section 13 shall be for the benefit of the 
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Owner, the Association, the Unit Owners and the holders of any mortgage on Q 

Unit {or any leasehold interest therein), as their respective interests may appear. 
The duty of the Hotel Unit Owner shall be to receive such proceeds as are paid 
and to hold the same in trusl for the purposes elsewhere staled herein, and for 
the benefit of the Unit Owners and the holders of any mortgage on the subject 
Unif(s} (or any leasehold interest therein) in accordance with the Allocated 
lnteresl ottributable thereto. 

13.6 Oistribufion of Proceeds. Proceeds of insurance policies required to be 
mainioined by Ihe Hotel Unit Owner pursuant to this Section 13 shall be distributed 
to or for the benefit of the beneficial owners thereof in the following manner: 

{a ]  Reconstruction or Reooir. If the  damoged properly for which the 
proceeds are paid i s  io be repaired or reconstructed, the proceeds shall 
be paid to defray the cost thereof os elsewhere provided herein. Any 
proceeds remaining after defraying such costs shall be distributed to the 
Owners, remittances to Unit Owners and their mortgagees being payable 
jointly to them. 

I 

13.7 Hotel Unit Owner as Aaenl. The Hotel Unit Owner is hereby irrevocably appointed 
os agent and attorney-in-fad for the Association ond each Unit Owner and for , 

each owner of a mortgage or other lien upon a Unit and for each owner of a n y  
other interest in the Condominium Property to adjust all claims arising under 
insurance policies purchased by the  Hotel Unit Owner and to execute and deliver 
releases upon the payment of clak" 

13.8 Unit Owners' Personal Coveraqe. The insurance required to be purchased by the 
Hotel Unit Owner pursuant to this Section 13 shall not cover claims against an 
Owner due to accidents occurring within his Unit, nor casualty or theft loss to the 
contenis of an Owner's Unit. It shall be the obligation of the individual Unit 
Owner, if such Owner so desires, io purchase and pay for insurance os to all such 
and other risks not covered by insurance required io be carried by the Hotel Unit 
Owner hereunder. 

13.9 Effect on Association. The Association shall only maintain such insurance as is 
expressly required to be maintained by the Association pursuant to the Act, it 
being t h e  express intent of the Developer, as the Owner of each and every of t h e  
Units upon the recordation hereof, for itself and its successors and assigns, that 
the Association not be required to mainfain insurance hereunder. To the extent 
that the Association is required to maintain insurance pursuant to the express 
requirements of the Act, then la) as to any insurance required to be maintained 
by Ihe Association, the Hotel Unit Owner shall be relieved and released of its 
obligation hereunder to maintain same, and (b) all of t he  provisions hereof 
regarding said insurance, any claims thereunder and the  distribution and 
application of proceeds thereunder shall be governed in accordance with the 
terms of this Declaration governing the insurance required to be maintained by 
the Hotel Unit Owner as i f  the references herein to the Hotel Unit Owner were 
references to the Association. 

I 

. 

13.10 Benefii of Mortsaaees. Certain provisions in this Section 13 entitled "Insurance" 
are for the benefit of mortgagees of Units and may be enforced by such 
mor1 gag e es . 

14. Reconstruction or ReDoir After Fire or Other Casualty, 

1 4.1 Determination to Reconstruci or ReDair. Subject io the immediaiely following 
paragraph, in the event of damage to or destruction of the Insured Property O S  a 
result of fire or other casualty, the Hotel Unit Owner shall determine whether or not 
to repair and/or restore the Insured Property, and if o determination i s  made to 
effect restoralion, the Hotel Unit Owner shall disburse the proceeds of all 
insurance policies required to maintained by it under Section 13 to the  
contractors engaged in such repair and restoration in appropriate progress 
payments. 

In the event the Hotel Unit Owner determines not to effect restoration to the 
Shared Components, the net proceeds of insurance resulfing from such damage 
or destruction shall be divided among all the Unit Owners in proportion to their 
Allocated Interests; provided, however, that no payment shall be made lo  a Unit 
Owner until there has first been paid off out of his share of such 
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mortgages and liens on his Unil in the order of priority of such  mortgages and 
liens. 

I 

14.2 

14.3 

14.4 

Ptans and Soecifications. Any reconstruction or repair must be made subst antially 
in accordance with the plans and specifications for the original Improvements 
and then opplicable building and other codes: or i f  not, then in accordance with 
the plans and specifications approved by the Hotel Unit Owner, provided, 
however, that if any reconstruction is undertaken, same shall be undertaken in 
such o manner to restore the Residenfial Units to substantially t he  some condition 
they were in prior to the occurrence of the casuolty.. 

Assessments. If the proceeds of Ihe insurance are not sufficient to defray the 
estimated costs of reconstruction and repair to be effected by the Hotel Unit 
Owner, or if at any time during reconstruction and repair', or upon completion of 
reconstruction and repair, the funds for the payment of the costs of 
reconstruction and repair are insufficient, Assessments shall be made against the 
Unit Owners by the Hotel Unil Owner (which shall be deemed to be assessments 
made in accordance with, and secured b y  the lien rights contained in, Section 12 
above) in sufficient amounts to provide funds for the payment of such costs. 
Such Assessments on account of damoge to the Insured Property shall be in 
proportion to 011 of Ihe Owners' respective Allocated Interests. 

Benefit of Mortaacrees. Certain provisions in this Section 14 are for the benefit of 
mortgagees of Units and may be enforced by any of them. 

15. Condemnation. 

15.1 

15.2 

15.3 

15.4 

DeDosit of Awards. The taking of portions of the Shored Components by the 
exercise of the power of eminent domain shall be deemed to be a casualty, and 
the awards for that taking shall be deemed to be proceeds from insurance on 
account of the casualty ond shall be deposited with the Hotel Unit Owner. Even 
though the awards may be payable to Unit Owners, the Unif Owners shall deposit 
the awards with the Hotel Unit Owner; and in the event of failure to do so, in the 
discretion of the Hotel Unit Owner, o charge shall be made dgainst a defaulting 
Unit Owner in the amount of his award, or the amount of that award shall be  set 
off against the sums hereafter made payable to that Owner. 

t. Whether the Condominium 
will be continued after condemnation will be determined in the manner provided 
for determining whether damaged property will be reconstructed and repaired 
after casualty. For this purpose, the toking by eminent domain also shall be 
deemed to be a casualty. 

Disbursement of Funds. If the Condominium is terminated after condemnation, 
!he proceeds of the awards and special Assessments will b e  deemed fo be 
insurance proceeds and shall be owned and distributed in the manner provided 
with respect to the ownership and distribution of insurance proceeds i f  the 
Condominium is terminated after a casualty. 

Takina of Shared Components. Awards for Ihe taking of Shored Components 
shall be used to render the remaining portion of the Shared Components usoble 
in the manner approved by the Hotel Unit Owner; provided, {hut if the cost of 
such work shall exceed t h e  bolonce of the funds from the awards for the taking, 
the work shall be approved in the manner elsewhere required for capital 
improvements io the Shared Components. The balance of the awards for the 
taking of Shared Components, i f  any, shall be distributed to the Unit Owners in 
accordonce with their Allocated Interests. Notwithstanding the foregoing, in the 
event that the costs of restoration resulting from any toking exceed $1,000,000.00, 
then Ihe Hotel Unit Owner shall have the sole right to determine whether or not to 
repair and/or restore in the same manner as is provided in Section 14 above with 
respect to u casualty loss. If there is a morlgoge on a Unit, the distribution shall b e  
paid jointly to the Owner and the said mortgagees. 

16. Occurmncv and Use Restrictions. In order to provide for congenial occupancy of the 
Condominium and Association Property and for the protection of the values of the Units, 

with the following provisions: 
the use of the Condominium Property shall be restricted to ond shall be in 
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16.1 Oc c u m " .  Each Residential Unit shall be used as o residence only, whether for 
permanent, temporary or transient use, except as otherwise herein expressly 
provided, all in accordance with all applicable county and state codes, 
ordinances and regulations. The Hotel Unif may be used for any lawful purpose, 
and may be used by the Owner($) thereof and ilsltheir guests, tenants and 
invitee$. The provisions of fhis subsection 16.1 shall not be applicable to Units used 
by the Developer for model apartments, sales or resales offices or management 
or od minis t ro t ive services , 

The rights of Residentid Unit Owners to use the  Hotel Unit shalt be limited to the 
extent granted in, and subject to the restrictions of, Section 3.3{6), and the 
obligation for payment of the assessments and chorges set forth in Section 12 
(provided, however, that in no event shall an Owner be denied access to and 
from the Owner's Unit). It is contemplated (but without creating an obligation 
whatsoever) that in addition to use os a typical hallway for pedestrian passage, 
the Hotel Unit will be utilized b y  the Hotel Unit Owner in such o manner as to 
provide hotel features for the Condominium, which may include (again without 
obligation, and without limitation) housekeeping, transient rental services and 
reservation services, room service, personal services, etc. 

' 

The provisions of this subsection 16.1 shall not be amended without the affirmative 
vote of not less than four-fifths (4/5ths) of the total voting interests of all Unit 
Owners. 

16.2 

16.3 

16.4 

16.5 

16.6 

Pel Restrictions. Domesticated dogs and/or cats may be maintained in a 
Residential Unit provided such pets are: (i) permitted to be  so kept by applicable 
laws and regulations, (ii) not left unattended on balconies or in lanai areas, (ii) 
generally, not a nuisance to residents of other Units and (iv) not a pit bull or other 
breed considered to be dangerous by the 8oard of Directors; provided that 
neither the Developer, the Hotel Unit Owner, the Board nor the Association shall 
be liable for any personal injury, death or property damage resulting from a 
violation of the foregoing and any  occupant of a Unit committing such a 
violotion shall fully indemnify and hold harmless the Developer, Hotel Unit Owner 
Board of Directors, each Unit Owner and the Association in such regard: Any 
such pets may not be browght onlo the Shared Components, except only as 
permitted b y  the Hotel Unit Owner, I 

Parklng. All vehicle parking shall be by valet only and subject to the procedures, rules 
and regulations adopted from time to time by the Hotel Unit Owner. 

Hotel Related Service. The Owner from time to time of the Hotel Unit shall have 
the exclusive right (but not the obligation) to provide hotel and/or transient rental 
services, including, but not limiled to, solicitation and/or provision of 
housekeeping, personal services ii.e., massage, personal training, dry cleaning, 
etc.) and/or food and beverage service, to the Condominium and the Unit 
Owners, No amendment to this Declaration or rule of t he  Association shall be 
adopted to impair or abridge the rights herein granted without a n  affirmative 
vote of not less than 80% of the voting interests of the Residential Unit Owners and 
100% of the voting interests of the Hotel Unit Owner. 

Alterations. Without limiting the generality of Section 8.1 hereof, but subject to 
Section 9 hereof, no Residential Unit Owner shall cause or allow improvements or 
changes to any Residential Unit, Common Elements or Association Property, 
including, but not limited to, painting or other decorating of any nature, installing 
any electrical wiring, television antenna, machinery, or air-conditioning unils, 
which in any manner change the appearance of any portion of the Building or 
the exterior of said Unit, without obtaining the prior written consent of t h e  
Associotion ond/or Hotel Unit Owner, as applicable, in the manner specified in 
section 8.1 hereof. Curtains or drapes (or linings thereof) which face the exterior 
windows or glass doors of Units shall be white or off-white in color and shall be 
subject to disopproval by the Hotel Unit Owner, in which case they shall be 
removed and replaced with acceptable items. 

Nuisances. No nuisances (as defined by the Associotion) shall be allowed on the 
Condominium or Association Property, nor shall any use or proclice be allowed 
which is a source of annoyance to occupants of Units or which interferes with the 
peaceful possession or proper use of the Condominium and/or Association 
Property by its residents, occupants or members. No activity specifically@~T 
permitted by this Declaration, including, without limitation, activities or businesses 
conducted from the Hotel Unit, shall be deemed a nuisance. n 
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16.7 

16.8 

No ImDroDer Uses. No improper, offensive, hazardous or unlawful use shall be 
made of the Condominium or Association Property or any part thereof, and all 
valid laws, zoning ordinances and regulations of all governmental bodies having 
jurisdiction thereover shall b e  observed. Violations of laws, orders, rules, 
regulations or requirements ot a n y  governmental agency having jurisdiction 
thereover, relaling to any portion of the Condominium and/or Association 
Property, shall be corrected by, and at the sole expense of, the party obligated 
to maintain or repair such portion of the Condominium Property, as elsewhere 
herein sei forth. Notwithstanding the foregoing and any provisions of this 
Declaration, the Articles of Incorporation or By-Laws, the Association shalt not b e  
liable to ony person(s1 for i ts  failure to enforce the provisions of this Section 16.7. 
No activity specifically permitted by this Declaration shall be deemed to be  Q 

violation of this Section. 

Leases. It is intended that the Units may be used for transient and/or hotel rentals. 
As such, leasing of Units or poriions thereof shall not be subject to the approval of 
the Associalion and/or any other limitations, other than as expressly provided 
herein. Each tenant or occupant shall comply with the covenants, terms, 
conditions and restrictions of this Declaration (and all Exhibits hereto) and with 
any and alt rules and regulations adopted by the Hotel Unit Owner and/or 
Association from time to lime, including, without limitation, ony and all regulations 
and/or procedures adopted by the Hole1 Unit Owner regarding mandatory 
check-in for Owners and  residents, coordination of chorging privileges and other 
matters reasonably necessary to allow Owners and hotel guests to be well 
integrated into a unified structure and operation. The Unif Owner will be jointly 
and severally liable with the tenant io the Association for any amount which is 
required by the Association andlor the Hotel Unit Owner to repair any damage to 
the Common Elements, the Hotel Unit and/or the Shored Components resulting 
from acts or omissions of tenants (as determined in the sole discretion of the 
Association) and to pay any claim for injury or damage to property caused by 
the negligence of the tenant and special charges may be levied against the Unit 
therefor. All tenancies are hereby made subordinate to any lien filed by the 
Condominium Association or the Hotel Unit Owner, whelher prior or subsequent to 
such lease. Notwithstanding the foregoing, there shall be no minimum lease term 
for the rental of Units, nor shall there be o maximum number of times ihat a Unit 
may be leased. There shall be no amendment to this Section 16.8, or to any other 
provision of this Declaration which shall impair the righls established In this Section 
16.8, without the prior approval of eighty percent (80%) of t h e  entire voting 
interests of all Unit Owners. 

16.9 

16.10 

Weiaht and Sound Restriction. Hard and/or heavy surface floor coverings, such 
as tile, marble, wood, and the like will be permitted only in toyers and bathrooms, 
unless same meets or exceeds the sound insulation parameters established from 
time to time by the Hotel Unit Owner. Also, the installation of any improvement or 
heavy object must be submitted to and approved by lhe Hotel Unit Owner, and 
be compatible with the overall structural design of the building. The Hotel Unit 
Owner may require Q structural engineer to review certain of the proposed 
improvements, with such review to be ai the Owner's sole expense. The Hotel 
Unit Owner will have the right to specify the exact material to be used on 
balconies. Any use guidelines set forth by the Mole1 Unit Owner shall be consistent 
with good design practices for the waterproofing and overoll structurul design of 
the Building. Owners will be held strictly liable for violations of these restrictions 
and for all damages resulting therefrom and the Hotel Unit Owner has the right to 
require immediate removal of violations. Each Owner, by acceptance of a deed 
or other conveyance 01 fheir Unit, hereby acknowledges and agrees ihot sound 
transmission in a high-rise building such OS the Condominium i s  very difficult fo 
control, and that noises from adjoining or nearby Units and or mechanical 
equipmeni can often be heard in another Unit. The Developer does not make 
any representation or worranty as to the level of sound transmission between and 
among Units and the other portions of the Condominium Properly, and each Unit 
Owner hereby woives and expressly releases any such warranty and claim for loss 
or damages resulting from sound transmission. 

Exterior Imwovements. Without limiting the generality of Sections 8.1 or 16.5 
hereof, but subject to any provision of this Declaration specifically permitting 
same, no Unit Owner shall cause anything to be offixed or attached to, hung, 
displayed OF placed on the exterior walls, doors, balconies or windows of the 
Building (including, but not limiied to, awnings, signs, storm shutters, screens@/ 
window tinting, furniture, fixtures and equipment), wilhout the prior writte ,_ , 
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consent of the Hotel Unit Owner. Notwithstanding the foregoing, any Unit Owner 
may display one portable removable United States flag in a respectful way. 

17. 

18. 

16.1 1 

16.12 

16.13 

16.14 

Access to Units. In order to facilitate access to Units by the Association for the 
purposes enumerated in Section 9.1 hereof, it shall be the responsibility of all Unit 
Owners to deliver a set of keys (or access card or code, as may be applicable) to 
their respective Units to the Association and the Hotel Unit Owner to use in the 
performance of its functions, No Owner shall change the locks to his Unit without 
so notifying the  Association and Hotel Unit Owner and delivering to the 
Association and the Hotel Unif Owner a new set of keys (or access cord or code, 
as may be applicable) to such Unit. The Hotel Unit Owner shall have the right to 
adopt reosonable regutatjons from time to time regarding access control and 
check-in, check-out procedures which shall b e  applicable to both hotel guests 
and Unit Owners. 

Antennas, Satellite Dishes. To the exfent permitted by applicable law, no Owner , 
may install any antenna, satellite dish or other transmitting or receiving apparatus 
in or upon his or her Unit (and/or areas appurtenant thereto), without the prior 
written consent of the Hotel Unit Owner. 

Storacie on Balconies/?erroces. No equipment, materials or other items shall be 
kept or stored on any balcony or terrace area of i he  Condominium, including bul 
not limited to towels, clothing, bicycles. The foregoing shall not prevent, 
however, placing and using patio-type furniture, planters and other items in such 
areas if  same are normally and customarily used for a residential balcony or 
terrace area, but all such patio furniture, planters and others must be reasonably 
acceptable to the Hotel Unit Owner. In the event of any doubt or dispute as to 
whelher a particular item is permitted hereunder, the decision of the Hotel Unit 
Owner shall be final and dispositive.. 

' 

Effect on DeveloDer. Subject io the following exceptions, the restrictions and 
limitations set forth in this Section 16 shall not apply to the Developer nor to Units 
owned by the Developer. The Developer shall not be exempt from the 
restrictions, if any, relating to requirements that leases or lessees by approved b y  
the Association, pet restrictions, occupancy of Units based on age and vehicular 
resfrictions, excepf as such vehicular restrictions relate io the Developer's I 

construction, maintenance and marketing activities. 

Sellina, teasina ond Mortaaoina of Units. Subject to the provisions of this Declaration, 
each Unit Owner shall have the right to sell, lease or mortgage his or her Unit without 
restriction. When a Unit is leased, Q tenant shall have all use rights in Association Property 
and those Common Elements otherwise readily available for use generally by Unit 
Owners, and the Owner of the leased Unif shall not have such rights, except as a guest. 
Nothing herein shall interfere with the access rights of the Unit Owner as a landlord 
pursuant to Chapter 83, Florida Sfatutes. The Association shall have the right to adopt 
rules to prohibit dual usage by a Unit Owner and a tenant of Association Property and 
Common Elements otherwise readily ovailable for use generally b y  Owners. 

Comdiance and Default. The Association, each Unit Owner, occupant of a Unit. tenant 
and other invitee of a Unit Owner shall be governed by and shall comply with the terms 
of this Declaration and all exhibits annexed hereto and the rules and regulations 
adopted pursuant to those documents, as the same may be amended from time to time 
and the provisions of all of such documents shall be deemed incorporated into a n y  lease 
of o Unit whether or not expressly stated in such lease. The Association (and Unit Owners. 
if appropriate) sholl be entitled to the following relief in addition to the remedies 
provided by the Act: 

18.1 Mandatory Nonbindina Arbitration of Disputes. Prior to the institution of court 
litigation, the parties to a Dispute shall petition the Division for nonbinding 
arbitration. The arbitration shall be conducted according to rules promulgated 
by the Division and before arbitrators employed by the Division. The filing of a 
petition for arbitration shall loll the applicable statute of limitotion for the 
applicable Dispute, until the arbitration proceedings are completed. Any 
orbitration decision shall be presented to the parties in writing, and shall be 
deemed final if a complaint for trial de novo is not filed in a court of competent 
jurisdiction in which the Condominium is located within thirty (30) days following 
the issuance of the arbitration decision, The prevailing party in the arbitration ,) 
proceeding shall be awarded the costs of the orbitrotion, and attorneys' fee 
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and costs incurred in connection with the proceedings. The party who files a 
complaint for o trial de  novo shall be assessed the other party's arbitration costs, 
courts costs and other reasonable costs, including, wilhout limitation, attorneys' 
fees, investigation expenses and expenses for expert or other testimony or 
evidence incurred after the arbitration decision, if the  judgment upon the triol & 

is not more favorable than the arbitration decision, If the judgment is more 
favoroble, the party who filed a complaint for trial de novo shall be awarded 
reasonable court costs and attorneys' fees. Any party to an arbitration 
proceeding may enforce o n  arbitralion aword by filing a pelifion in CI couri Of 
competent jurisdiction in which the Condominium is located. A petition may not 
be granted unless the time for appeal by the filing of a complaint for a !rid d2 
- novo has expired. If c1 complaint for a trial de novo has been filed, a petition may 
not be granted with respect to an arbitration award !hat has been stayed. If the 
petition is granted, the petitioner may recover reasonable attorneys' fees and 
costs incurred in enforcing the  arbitration award. 

18.2 Nealiaence and Comdiance. A Unit Owner and/or tenant of a Unit shall be 
liable for the expense of any maintenance, repair or replacement made 
necessary by his negligence or by that of any member of his family or his or their 
guests, employees, agents or lessees, but only to the extent such expense is not 
met by the proceeds of insurance oclually collecled in respect of such 
negligence by i h e  Association. in Ihe event a Unit Owner, tenant or occupant 
foils to maintain CI Unit or fails to cause such Unit to be maintained, or fails to 
observe and perform all of the provisions of the  Declarotion, the By-Laws, the 
Articles of Incorporation of the Association, applicable rules and regulafions, or 
any other agreement, document or instrument affecting the Condominium 
Property or odministered by the Association, in the manner required. the 
Association shalt hove the right to proceed in eqwity to require performance 
and/or compliance, io impose any applicable fines, to sue at law for damages. 
and to charge the Unit Owner for the sums necessary to do whatever work is 
required to put the Unit Owner or Unit in compliance, provided, however, that 
nothing contained in this Section 1?.2 shall authorize the Association to enter a 
Unit to enforce compliance. In any proceeding arising because of an alleged 
failure of a Unit Owner, a tenant or the Associalion to comply with the 
requirements of the Act, this Declaration, the exhibits annexed hereto, or the fules 
and regulations adopted pursuant lo said documents, as the same may be 
amended from time to time, the prevaiting party shall be entitled to recover the 
costs of the proceeding and such reasonabte attorneys' fees (including 
appellate attorneys' fees). A Unit Owner prevailing in an action with the 
Association, in addif ion to recovering his reasonable attorneys' fees, may recover 
additional amounts as determined by the court to be necessary to reimburse the 
Unit Owner for his share of Assessments levied by t h e  Association to  fund its 
expenses of the litigation. 

19. Termination of Condominium. The Condominium shall continue until (i] terminated by 
casualty loss, condemnation or eminenf domain, as more particularly provided in this 
Declaration, or (ii) such time OS withdrawal of the Condominium Property from the 
provisions of the Act i s  authorized by a vote of Owners owning at least 80% of the 
applicable interests in t h e  Common Elements and by the Primary Institutional First 
Morfgagee. In the event such withdrawal is authorized as aforesaid, the Condominium 
Property shall be subject to an action for partition by any Unit Owner, mortgagee or 
lienor CIS i f  owned in common in which event the net proceeds of the parlition sale shall 
be divided among oll Unil Owners in proportion to their respective interests in the 
Common Elemenfs. provided, however, that no payment shall be made to a Unit Owner 
wntil there has first been paid off out of his share of such net proceeds all mortgages and 
liens on his Unit in the order of their priority. The termination of the Condominium, as 
aforesaid, shall be evidenced by a cerlificate of the Association executed by i ts 
President and Secretary, certifying as to lhe basis of the termination and said certificate 
shall be  recorded among the public records of the County. 

This Section moy not be amended without the consent of the Primary Institulional First 
Mortgagee and the Developer os long os i t  owns any Unit. 

20. #$ nd Other , 

20.1 Availabilitv of Associntion Documents. The Association shall have C U t "  and 
updated copies of the following available for inspection by Institutional First 
Mortgagees during normal business hours or under other reasonable 
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circumstances as determined b y  the Board; {a) this Declarotion; (b) the Articles; 
(c) the By-Laws; (d) the rules and regulations of the Association; and (e) the 
books, records and financial sfatements of the Association, 

20.2 Notice$. Any holder, insurer or guarantor of o mortgage on a Unit shall have, if 
first requested in writing, the right to timely written notice of: 

(a) any condemnation or casualty loss affecting a material portion of the 
Condominium and/or Association Property or the offected morlgoged 
Unit: 

(bJ o sixty (60) day delinquency in the payment of the Assessments o n  a 
mortgaged Unit; 

( c )  the occurrence of a lapse, cancellation or material modification of any 
insurance policy or fidelily bond maintained by fhe Association; 

(d) any proposed action which requires the consent of a specified number of 
mortgage holders. 

20.3 Additional Riahts. Institutional First Modgogees shall have ihe righf, upon written 
request io the Association, to: (a) recewe o copy of an audited financial 
statement of the Association for the immediately preceding fiscal year if such 
statements were prepared; ond (b) receive notices of and attend Association 
meetings. 

' 

21. ~. All provisions of this Declaration, the Articles, By-Laws 
and applicable rules and regulations of the Association, shall, to the extent applicable 
and unless otherwise expressly herein or therein provided to the contrary, be perpetual 
a n d  be construed to be covenants running with the Realty and with every part thereof 
and interest therein, and all of the provisions hereof and thereof shall be binding upon 
and inure io the benefit of the Developer and subsequent owner(s) of the Realty or any 
pari thereof, or inlerest therein, and their respective heirs, personal representatives. 
successors and assigns, but the same are not intended to create nor shall they be 
construed as creating any rights In or for the benefit of the general public. All present 
and future Unit Owners, tenants ond occupants of Units shall be subject to and shall 
comply with the provisions of this Declaration, the Articles, By-Lows and applicable rules 
and regulations, all os they may be amended from time to time. The acceptance of a 
deed or conveyance, or t h e  entering into of a lease, or the entering into occupancy of 
any Unit, shall constitute an adoption and ratification of the provisions of thls Declaralion. 
a n d  the Articles, By-Laws and applicable rules and regulations of the Associaiion, all as 
they may be amended from time lo  time, including, but not limited to, a ratification of 
any  appointments of altorneys-in-fact contained herein. 

22. Disclaimer of Warranties. Developer hereby disclaims any and all express or Implied 
warranties as to continuance of any particular vlew (It belng understood and agreed that 
constructlon on any adjacent properties my obstruct such view), design, constructlon, 
sound tronsmlrslon, furnishing and equlpplng of the Condominium Property, except only 
those set forth in section 718.203 of the  Act, lo the extent applicable and to the extent 
that same have not expired by thelr terms. As to such warranties which cannot be 
dlscfalmed, and to other claims, It any, which can be made as to the aforesald matters, 
all lncldental and consequential damages arlslng therefrom are hereby dlsclaimed. All 
unlt owners, by vlrtue of acceptance of title to their respective unlts (whefher from the 
Developer or anofher p a w )  shall b e  deemed io have automatically waived all of the 
aforesald dlsclalmed warrantles and lncldental and consequentlol domages. 

23. Additional Provisions. 

23.1 Notices. All notices to fhe Association required or desired hereunder or under the 
By-Laws of the Association shall be sent by certified mail (return receipt 
requested) to the Association in care of its office a1 the Condominium, or to such 
other address as the Association may hereafter designate from time to lime by 
notice in writing to all Unit Owners. Except QS provided specifically in the Act,  all 
notices to any Unit Owner shall be sen1 by first class mail to the Condominium 
address of such Unit Owner, or such other address as may hove been designated 
by him from time to time, in writing, to the Association. All notices to 
of Unit5 shall be sent by first class mail to their respective addresses, 
address os may be designated by them from lime io  time, in 
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23.2 

23.3 

23.4 

23.5 

23.4 

23.7 

23.8 

Association. All notices shall be deemed to have been given when mailed in a 
postage prepaid sealed wrapper, except notices of a change of address, which 
shall be deemed to have been given when received, or 5 business days after 
proper mailing, whichever shall first occur, 

23.9 

23.10 

23.1 1 

Interpretation. The Board of Directors of the Association shall be responsible for 
interpreting the provisions hereof and of any of the Exhibits attached hereto. 
Such interpretation shall be binding upon all parties unless wholly unreasonobie. 
An opinion of legal counsel that any interprelation adopled b y  the Associotion i s  
not unreasonable shall conclusively establish the validity of such interprelation. 

Mortamees. Anything herein to lhe contrary notwithstanding, the Association 
shall not be responsible io  any mortgogee or lienor of any Unit hereunder, and 
may assume the Unit is  free of any such mortgages or liens, unless written notice 
of the existence of such mortgage or lien is received by the Association. 

Exhibits. There i s  hereby incorporated in this Declarotion all materials contained In 
the Exhibits annexed hereto, except that OS to such Exhibits, any conflicting 
provisions set forth therein as to their amendment, modification, enforcement 
and other matters shall confrol over lhose hereof. 

SiQndture of President and Secretary. Wherever the signature of the President of 
the Association is required hereunder, the signature of a vice-presidenf may be 
substituted therefor. and wherever the signature of the Secretary of the 
Association is required hereunder, the signature of an assistant secretary may be 
subslituted therefor, provided that the same person may not execute any single 
instrument on behalf of the Association in two separate capacities. 

Governina Law. Should any dispute or litigation arise between any of the parties 
whose rights or duties are affected or determined by this Declaration, the Exhibits 
annexed hereto or applicable rules and regulations adopted pursuant to such 
documents, as the same may be amended from time to time. said dispute or 
litigation shall be governed by the laws of the Stale of Florida. 

Severability. The invalidity in whole or in port of any covenant or restriction, or any 
section, subsection, sentence, paragraph, clause, phrase or word, or other 
provision of this Declaration, the Exhibits annexed hereto, or applicable rules and 
regulations adopted pursuant to such documents, as the same may be 
amended from lime to time, shall not affect the validity of the remaining portions 
thereof which shall remain in full force and effect. 

Waiver. The failure of the Association or any Unit Owner to enforce any 
covenant, restriction or other provision of ihe Act, this Declaration, the exhibits 
annexed hereto. or the rules and regulations adopted pursuant to said 
documents, os the same may be amended from time to lime, shall not constitute 
a waiver of their right to do so thereafter. 

Ratification. Each Unil Owner, b y  reason of having acquired ownership (whether 
by purchase, gift, operation of law or otherwise), and each occupant of a Unit, 
by reason of his occupancy, shall be deemed to have acknowtedged and 
agreed that all of the provisions of this Declaration, and the Articles and By-Laws 
of the Associotion, and applicable rules and regulations, are fair and reasonable 
in all material respects. 

Execution of Documents; Altorney-in-Fad. Without limiting the generality of other 
Sections of this Declaration and without such other Sections limiting the generality 
hereof, each Owner, by reason of the acceptance of o deed to such Owner's 
Unit, hereby agrees to execute, at the request of the Developer, all documents or 
consents which may be required by 011 governmental agencies to allow the 
Developer and its affiliates to complete the plan of development of the 
Condominium OS such plan may b e  hereafter amended, and each such Owner 
further appoints hereby and thereby t he  Developer as such Owner's agent and 
attorney-in-fact to execute, on behalf and in the name of such Owners, any and 
all of such documents or consents. This Power of attorney is irrevocable and 
coupled with an interest. The provisions of this Section may not be omended 
without the consent of the Developer. 

Gender; Plurality!. Wherever the context so permits, the singular shall include the 
plural, the plural shall include the singular, and the use of a n y  gender shall b 
deemed io include all or no genders. *- 
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23.1 2 

23.13 

Cadiom. The captions herein and in the Exhibits annexed hereto are inserted 
only as a matter of convenience and for ease of reference and in no way define 
or limit the scope of the particular document or any provision thereof. 

LiabiIitY. Notwithstanding onything contained herein or in the Articles of 
Incorporation, By-law, any rules or regulations of the Association or any other 
document governing or binding the association (collectively, the “Association 
Documents”), neither the  Hotel Unit Owner nor the Association, except to the 
extent specifically provided to the contrary hergin, shall be liable or responsible 
for, or in any monner a guarantor or insurer of, the health, safety or welfare of a n y  
Owner, occupant or user of a n y  portion of the Condominium and/or Association 
Property including, without limitation, Owners and their guests, invitees, agents, 
servants, contractors or subcontractors or for any property of any such persons. 
Without limiting the generality of the foregoing: 

(a) i t  is the express intent of the  Association Documents that the various 
provisions thereof which are enforceable by the Association and/or the 
Hotel Unit Owner and which govern or regulate the uses of the properties 
have been written, and are to be interpreted and enforced, for the sole 
purpose of enhancing and maintaining the enjoyment of the properties 
and the value thereof; 

’ 

[b) neither the Hotel Unit Owner nor the Association are empowered, and 
neither has been created, to act as an entity which enforces or ensures 
the compliance with the laws of the United Stales, State of Florida, County 
and/or any other jurisdiction or the prevention of tortious activities; and 

[ c ]  the provisions of the Association Documents setting forth the uses of 
assessments and/or which relate to heolth, safety and/or welfare shall be 
interpreted and applied only as limitations on the uses of assessment funds 
and not as creating a duty of the Hotel Unit Owner and/or Association to 
protect or further the  health, safety or welfare of any person[s), even if 
assessment funds are chosen to be used for any such reason. 

Each Owner [by virtue of his acceptance of title to his Unit) and each other 
person having on interest in or lien upon, or making use of, any portion of the 
properties (by virtue of accepiing such interest or lien or making such use) shall 
be bound by this provision and shall be deemed to have automatically waived 
any and all rights, claims, demands and causes of action against the Hotel Unit 
Owner and/or Association arising from or connected with any matter for which 
the liability of the Hotel Unit Owner and/or Associalion has been disclaimed 
hereby. As used herein, (i) “Association” shall include within i t s  meaning, all of 
Association’s directors, officers, committee and board members, employees, 
agents, contractors (including management companies), subcontractors, 
successors and assigns, and (ii) “Hotel Unif Owner” shall include within its meaning 
all of its members, and its  ond their directors, officers, shareholders, employees, 
agents, contractors (including management companies), subcontractors, 
successors and assigns,: The provisions hereof shall also inure to the benefit of 
Developer, which shall be fully protected hereby. 

, 

23.14 NO REPRESENTATIONS Of? WARRANTIES NO REPRESENTATIONS OR WARRANTIES 
OF ANY KIND, EXPRESS OR IMPLtED, HAVE BEEN GIVEN OR MADE BY DEVELOPER, 
HOTEL OWNER OR ITS OR THEIR AGENTS OR EMPLOYEES IN CONNECTION WITH ANY 
PORTION OF THE CONDOMINIUM PROPERTY, THE SHARED COMPONENTS, THEIR 
PHYSICAL CONDITION, ZONING, COMPLIANCE WITH APPLICABLE LAWS, 
MfRCHANTABIlITY, HABITABlLtTY, FITNESS FOR A PARTICULAR PURPOSE, OR IN 
CONNECTION WITH THE SUBDIVISION, SALE, OPERATION, MAINTENANCE, COST OF 
MAINTENANCE, TAXES OR REGULATION THEREOF, EXCEPT ( A )  AS SPECIFICALLY 
AND EXPRESSLY SET FORTH IN THIS DEClARATlON OR IN OOCUMENTS WHICH MAY 
BE FILED BY DEVELOPER OR HOTEL OWNER FROM TIME TO TIME WITH APPLICABLE 
REGULATORY AGENCIES, AND (6) AS OTHERWISE REQUIRED BY LAW. AS TO SUCH 
WARRANTIES WHICH CANNOT BE DISCLAIMED, AND TO OTHER CLAIMS. IF ANY, 
WHICH C A N  BE MADE AS TO THE AFORESAID MATTERS, ALL INCIDENTAL AND 
CONSEQUENTlAL OAMAGES ARISING THEREFROM ARE HEREBY DISCLAIMED. ALL 
OWNERS, BY VIRTUE OF ACCEPTANCE OF TITLE TO THEIR RESPECTIVE UNITS 
[WHETHER FROM THE DEVELOPER OR ANOTHER PARTY) SHALL BE DEEMED TO HAVE 
AUTOMATICALLY WAIVED ALL OF THE AFORESAID DISCLAIMED WARRANTIES 
INCIDENTAL AND CONSEQUENTIAL DAMAGES. 
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IN WITNESS WHEREOF, the Developer has caused this Declaration to be duly executed 
and i ts corporate seal to be hereunto affixed as of the day of ,200,, 

Witnessed by: 

Name: 

~ 

Nome: 

Luxury Resorts International, tnc., a Florlda 
corporatlon 

By: 
Name: 
Title: 

(Corporate Seal) 

Address: 

STATE OF FLORIDA 1 

COUNTY OF * I  
ss: 

The foregoing instrument was acknowledged before me this - day of 
2w.- by , os President of Luxury Resorts 
Internafional, Inc., a Florlda corporation, on behalf of said company. He/she is personally known 
to me or produced as identification. 

Name: 

My commission expires: 
Notary Public, State of Florida 

Commission No. 
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tj Y -LAWS 
OF 

THE ATLANTIC HOTEL CONDOMINIUM ASSOCIATION, INC. 

A corporation not for profit organized 
under the laws of the State of Florida 

1 Identity. These are the By-Laws of THE ATLANTIC HOTEL CONDOMINIUM ASSOCIATION, 
INC. (the "Association"), a corporation not for profit incorporated under the laws of the State of 
Florida, and organized for t he  purposes set forth in its Articles of Incorporation. 

1.1 Fiscal Year. 
commencing January 1st and terminating December 31 st of each year. 

The fiscal year of t h e  Associalion shalt be the twelve month period 

1 2 w. The seal of the Assocration shall bear the name of the corporation, the word 
"Florida". the words "Corporation Not for Profit", and the year of incorporation. 

2. Definitions. For convenience, these By-Laws shall be referred to as the "By-taws" and the 
Articles of Incorporation of the Association as the "Articles". The other terms used in these By- 
Laws shall have the same definitions and meanings as those set forth in the Declaration for The 
Atlantic Hotel Condominium, unless herein provided to the contrary, or unless the context 
otherwise requires. 

3 -  Members. 

3.1 

3.2 

3.3 

Annual Meetinq. The annual members' meeting shall b e  held on the date, at the place 
and at the  time determined by the Board of Directors from time to time, provided that 

' there shall be an annual meeting every calendar year and, to the extent possible, no later 
than thirteen (1 3) months after the last preceding annual meeting. The purpose of the 
meeting shall be, except as provided herein io the contrary, to elect Directors, and to 
transact any other business authorized to be transacted by the members, or as stated in 
the  notice of the meeting sent to Unit Owners in advance thereof. Unless changed by the 
Board of Directors, t h e  first annual meeting shall be held in t he  month of October 
following the year in which the Declaration is filed. 

Soecial Meetinqs. Special members' meetings shall be held at such places as provided 
herein for annual meetings, and may be called by the President or by a majority of the 
Board of Directors of the Association, and must be called by the President or Secretary 
'upon receipt of a written request from a majority of the members of the Association. The 
business conducted at a special meeting shatl be limited to that stated in the notice of the 
meeting. Special meetings may also be called by Unit Owners in the manner provided 
for in the Act. Notwithstanding t he  foregoing: ( i )  as to special meetings regarding the  
adoption of the Condominium's estimated operating budget, reference should be made to 
Section 10.1 of these By-Laws; and (ii) as to special meetings regarding recall of Board 
members, reference should be made to Section 4.3 of these By-Laws. 

Participation bv Unit Owners. Subject to the following and such  further reasonable 
restrictions as may be adopted from time to time by the Board, Unit Owners shall have 
the right to speak at the annual and special meetings of the Unit Owners, committee 
meettngs and Board meetings with reference to all designated agenda items. A Unit 
Owner does not have the right to speak with respect to items not specifically designated 
o n  the agenda. provided, however, that the Board may permit an Unit Owner to speak on 
s u c h  items In its discretion. Every Unit Owner who desires to speak at a meeting, may 
do so, provided that the Unit Owner has filed a written request with the Secretary of the 
Association not less than 48 hours  prior to the scheduled time for commencement of the 
meeting Unless waived by the  chairman of the meeting (which may be done in the  
chairman's sole and absolute discretion and without being deemed to constitute a waiver 
as to any other subsequent speakers), all Unit Owners speaking at a meeting shall be 
limited to a maximum of three (3) minutes per speaker. Any Unit Owner may tape record 
or videotape a meeting, subject to the following and such further reasonable restrictions 
as may be adopted from time to time by the Board: 

(a) The only audio and video equipment and devices which Unit Owners are 
authorized to utilize at any such meeting IS equipment which does not produce 
distracting sound or light emlssions; ._ 
Audio and video equipment shall be assembled and placed in position in 
advance of the commencement of the meeting. 

a .  
I 

(b) 

(c)  Anyone videotaping or recording a meeting shall not be permitted to move about 
the  meeting room in order to facilitate the recording; and 



3.4 

3 5  

3.6 

Notice of Meetinq; Waiver of Notice. Notice of a meeting of members {annual or special), 
stating the time and place and the purpose(s) for which the meeting IS called, shall be 
given by the President or Secretary. A copy of the notice shall be posted at a 
conspicuous place on the Condominium Property The notice of the annual meeting shall 
be hand Uelivered or sent by regular mail to each Unit Owner, unless the Unit Owner 
waives in writing the right to receive notice of the annual meeting by mail. The delivery or 
mailing shall be to the address of the member as last furnished to the Association by the 
Unit Owner. However, rf a Unit is owned by more than one person, the Association shall 
provide notice, for meetings and all other purposes, to that one address initially identified 
for that purpose by the Developer and thereafter as one or more of the Owners of the 
Unit shall so advise the Association in writing, or if no address is given or if the Owners 
disagree, notice shall be sent to the address for the Owner as set forth on the deed of the 
Unit. The posting and mailing of the notice for either special or annual meetings, which 
notice shall incorporate an rdentificatian of agenda items, shall be effected not less than 
fourteen (14) continuous days, nor more than sixty (60) days, prior to t h e  date of t h e  
meeting. The Board shall adopt by rule, and give notice l o  Unit Owners of, a specific 
location on the Condominium Property upon which all notices of members' meetings shall 
be posted. 

Notice of specific meetings may be waived before or after the meeting and the 
attendance of any member (or person authorized to vote for such member), either in 
person or by proxy, shall constitute such member's waiver of notice of such meeting, and 
waiver of any and all objections to the place of the  meeting, the time of the meeting or the 
manner in which it has been called or convened, except when his (or his authorized 
representative's) attendance is for the express purpose of objecting at the beginning of 
the meeting to the transaction of business because the meeting is not lawfully called. 

An officer of the Association, or the manager or other person providing notice of the  
meeting shal[ provide an affidavit or United States Postal Service certrficate of mailing, to 
be included in the official records of the Association, affirming that notices of meetings 
were posted and mailed or hand delivered in accordance with this Section and Section 
718.1 12(2)(d) of the Act, to each Unit Owner at the appropriate address for such  Unit 
Owner. No other proof of notice of a meeting shall be required. 

Quorum. A quorum at members' meetings shall be attained by the presence, either in 
person or by proxy (limited or general), of persons entitled to cast in excess of 33 113% of 
t he  votes of members entitled to vote at the subject meeting. 

Votinq. 

Number of Votes. Except as provided in Section 3.1 1 hereof, in any meeting of 
members, the Owners of each Unit shall be entitled to cast the number of votes 
designated for their Unit as set forth in the Articles. The vote of a Unit shall not 
be divisible 

Maiorrty Vote. The acts approved by a majority of the votes present in person or 
by proxy at a meeting at which a quorum shall have been attained shall be 
binding upon all Unit Owners for all purposes, except where otherwise provided 
by. law, the Declaration, the Articles or these By-Laws, As used in these By- 
Laws, the Articles or the Declaration, the terms "majority of the Unit Owners" and 
"majority of the members" shall mean a majority of the votes entitled to be cast 
by the members and not a majority of the members themselves and shall further 
mean more than 50% of the then total authorized votes present in person or by 
proxy and voting at any meeting of the Unit Owners at which a quorum shall have 
been attained. Similarly, if some greater percentage of members is required 
herein or in the Declaration or Articles, it shall mean such greater percentage of 
the votes of members and not of the members themselves. 

Votinq Member. I f  a Unit is owned by one person, that person's right to vote shall 
be established by the roster of members. If a Unit is owned by more than one 
person, those persons (including husbands and wives) shall decide among 
themselves as to who shall cast the vote of the Unit. In the event that those 
persons cannot SO decide, no vote shall be cast. A person casting a vote for a 
Unit shall be presumed to have the authority to-do so unless the President or the 
Board of Directors is otherwise qotifigd. If a Unit is owned by a corporation, the 
person entitled to cast the vote for the Unit shalt be designated by a certificate 
signed by an appropriate officer of t he  corporation and filed with the Secretary of 
the Association. Such person need not be a Unit Owner. Those certificates shall 
be valid until revoked or until superseded by a subsequent certificate or until a 
change in the ownership of the Unit concerned. A certificate designating the 
person entitied to cast the vote for a Unit may be revoked by any record owner of 
an undivided interest in the Unit. I f  a certificate designating the person entitled to 



3.7 

3.8 

3.9 

3.10 

3.1 1 

cast the vote for a Unit for which such certificate is required is not on file or has 
been revoked, the vote attributable to such Unit shall not be considered in 
determining whether a quorum is present, nor for any other purpose, and the 
total number of authorized votes in the Association shall be reduced accordingly 
until such certificate is filed. 

Proxies Votes to be cast at meetings of the Association membershrp may be cast in 
person or by proxy. Except as specifically provided herein, Unit Owners may not vote by 
general proxy, but may vote by limited proxies substantially conforming to the limited 
proxy form approved by the Division. Limited proxies shall be permitted for votes taken 
to: waive or reduce reserves; waive financial statements; amend the Declaratron, Articles 
or By-Laws; or for any other matter requiring or permitting a vote of Unit Owners. No 
proxy, limited or general, shall be used in the election of Board members. General 
proxies may be used for other matters for which limited proxies are not required and may 
also be used in voting for nonsubstantive changes to items for; which a limited proxy is 
required and given. A proxy may be made by any person entitled to vote, but shall only 
be valid for t h e  specific meeting for which originally given and any lawful adjourned 
meetjngs thereof In no event shall any proxy be valid for a period longer than 90 days 
after the date of the first meeting for which it  was given. Every proxy shall be revocable 
at any time at the pleasure of the person executing it. A proxy must be in writing. signed 
by the person authorized to cast the vote for the Unit (as above described), name the 
person(s) voting by proxy and the person authorized to vote for such person(s) and filed 
with the Secretary before the appointed time of the meeting, or before the time to which 
the meeting ts adjourned. Each proxy shall contain the date, time and place of the 
meeting for which it is given and, if a limited proxy, shall set forth the matters on which 
the proxy holder may vote and the manner in which the vote is to be cast. There shall be 
no limitation on the number of proxies which may be held by any person (including a 
designee of the Developer). If a proxy expressly provides, any proxy holder may appoint, 
in writing, a substitute to act in its place. If such provision is not made, substitution is not 
'permitted . 

Adiourned Meetinas. if any proposed meeting cannot be organized because a quorum 
has not been attained, the members who are present. either in person or by proxy, may 
adjourn the meeting from time to time until a quorum IS present, provided notice of the 
newly scheduled meeting is given in the manner required for the giving of notice of a 
meeting. Except as required above, proxies given for the adjourned meeting shall be 
valid for the newly scheduled meeting unless revoked for reasons other than the new 
date of the meeting. 

Order of Business. If a quorum has been attained, the order of business a i  annual 
members' meetings, and, if applicable, at other members' meetings, shall be: 

Call to order by President, 

Appointment by the President of a chairman of the meeting (who need not be a 
member or a director); 

Appointment of inspectors of election; 

Counting of Ballots for Election of Directors; 

Proof of notrce of the meeting or waiver of notice; 

Reading of minutes; 

Reports of officers; 

Reports of committees; 

Unfinished busrness; 

New business; 

Adjournment 

Such order may be waived in whale or in part by direction of the charman. 

Minutes of Meetinq. The minutes of all meetings of Unit Owners shall be kept in a book 
available for inspection by Unit Owners 9 or !heir authorized representatives and Board 
members at a n y  reasonable time. The Association shall retain these minutes for a period 
of not less than seven (7) years. 

Action Wlthout A Meetinq. Anything to the contrary herein notwithstanding, to the extent 
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or take such action at a meeting of members at which all members (or authorized 
persons) entitled to vote thereon were present and voted. In order to be effective, the 
action must be evidenced by one or more written consents describing the action taken, 
dated and signed by approving members having the requisite number of votes and 
entitled to vote on such action. and delivered to the Secretary of the  Association, or other 
authorized agent of the Association. Written consent shall not be effective to take the 
corporate action referred to in the consent unless signed by members having the 
requisite number of votes necessary to authorize the action within sixty (60) days of the 
date of the earliest dated consent and delivered to the Association as aforesaid. Any 
written consent may be revoked prior to the date the Association receives the required 
number of consents to authorize the proposed action. A revocation is not effective unless 
in writing and until received by the Secretary of the Association, or other authorized agent 
of the Association. Within ten ( I O )  days after obtaining such authorization by written 
consent, notice must be given to members who have not consented in writing. The notice 
shall fairly summarize the material features of t he  authorized action. A consent signed in 
accordance with the  foregoing has the effect of a meeting vote and may b e  described as 
such in any document. 

4. Directors. 

4.1 Membership. The affairs of the Associatroo shall be governed by a Board of three (3) 
directors. Directors must be natural persons who are 18 years of age or older. Any 
person who has been convicted of any felony by any court of record in the United States 
and who has not had his or her right to vote restored pursuant to law in the jurisdiction of 
his or her residence is not eligible for Board membership (provided, however, that the 
validity of any Board action is not affected if it IS later determined that a member of the 
Board is ineligible for Board membership due to having been convicted of a felony). 
Directors may not vote at Board meetings by proxy or by secret ballot 

4.2 Eleclion of Directors. Election of Directors shall be held at the  annual members' meeting. 
except as herein provided to the  contrary. Not less than sixty (60) days prior to a 
scheduled election, the Association shall mail or deliver to each Unit Owner entitled to 
vote. a first notice of the date of election. Any Unit Owner or other eligible person 
desiring to be a candidate for the Board shall give written notice to the Secretary of the 
Association not less than forty (40) days prior to the scheduled election. Together with 
the notice of meeting and agenda sent in accordance with Section 3.4 above, the 
Association shall then, mail or deliver a second notice of the meeting to all Unit Owners 
entitled to vote therein, together with a ballot which shall list all candidates. Upon request 
of a candidate, the Association shall include an information sheet, no larger than 8-1/2 
inches by 11 inches furnished by the candidate, which must be furnished by the 
candidate to the Association not less than thirty five (35) days before the election, to be 
included with the mailing of the ballot, wlth the costs of mailing or delivery and copying to 
be borne by the Association. The Associatlon is not liable for the contents of the 
information sheets prepared by the candidates. In order to reduce costs, the Association 
may print or duplicate the information sheets on both sides of the paper, 

The election of directors shall be by written ballot or voting machine. Proxies shall in no 
event be used in electing the Board at general elections or to fill vacancies caused by 
resignation or otherwrse, provided, however, that limited proxies may be used to frl! a 
vacancy resulting from the recall of a director, in the manner provided by the rules of the 
Division. Elections shall be decided by a plurality of those ballots and votes cast. There 
shall be no quorum requirenient, however at least 20 percent of the eligible voters must 
cast a ballot io order to have a vahd election of members of the Board. There shall be no 
cumulative voting. 

Notwlthstanding the provisrons of this Section 4.2, an election is not required unless more 
candidates file notices of intent to run or are nominated than vacancies exist on the 
Board. 

4.3 Vacancies and Removal. 

(a) Except as to vacancies resulting from removal of Directors by members (as 
addressed in subsection (b) below), vacancfes in the Board of Directors occurring 
between annual meetings of members shall be filled by a majority vote of the 
remaining Drrectors at any Board meeting (even i f  the remaining Dlrectors 
constitute less than a quorum), provided that .all vacancies in directorships to 
which Directors were appointed by $e Developer pursuant to the provisions of 
paragraph 4.15 hereof shall be filled by the Developer without the necessity of 
any meeting. 

(b) Any Director elected by the members (other than the Developer) may be 
removed by concurrence of a majorrty of the voting interests of the  members at a 
special meeting of members calied for that purpose or by wrjtten agreement 
signed by a majority of all votinn intPrPcfc TI-.~ * I - - - - - .  - I~ - - -  



4.4 

4.5 

4.6 

-., aulu my1 GGIIICIIL ~ I W  uesiyriaies a new uirector to take 
the place of the one removed The conveyance of all Units owned by a Director 
in the Condominium (other than appointees of the Developer or Directors who 
were not Unit Owners) shall constitute the resignation of such Director. 

Anything to the contrary herein notwithstanding, until a majority of the Directors 
are elected by members other than the Developer of the Condominium, neither 
the first Directors of the Association, nor any Directors replacing them, nor any 
Directors named by the Developer, shall be subject to removal by members other 
than the Developer. The first Directors and Directors replacing them may be 
removed and replaced by the Developer without the necessity of any meeting. 

If a vacancy on the Board of Directors results in the inability to obtain a quorum 
of directors in accordance with these By-Laws, any Owner may apply to the 
Circuit Court within whose jurisdiction the Condominium lies for the appointment 
of a receiver to manage the affairs of the Association At least thirty (30) days 
prior to applying to the  Circuit Court, the Unit Owner shall mail to the Associatton 
and post in a conspicuous place on the Condominium Property a notice 
describing the intended action and giving the Association an opportunity to fill the 
vacancy(ies) in accordance with these By-Laws. If, during such time, the 
Association fails to fill the vacancy(ies), the Unit Owner may proceed with the 
petition I f  a receiver IS appointed, the Association shall be responsibie for the 
salary of the receiver, court costs and attorneys' fees. The receiver shall have all 
powers and duties of a duly constituted Board of Directors, and shall serve until 
the Association fills the vacancy(ies) on the Board sufficient to constitute a 
quorum in accordance with these By-taws. 

Term. Except as provided herein to the contrary. the term of each Director's service shall 
extend until the next annual meeting of the members and subsequently until his 
successor is duly elected and has taken office, or until h e  I$ removed in the manner 
elsewhere provided. Notwithstanding the foregoing, any Director designated by the 
Developer shall serve at the pleasure of the Developer and may be removed and 
replaced by the Developer at any time. 

Orqanizational Meetinq. The organizational meeting of newly-elected or appointed 
Directors shall be held within ten (1 0) days of their election or appointment. The directors 
calling the organizational meeting shall grve at least three (3) days advance notice 
thereof, stating the time and place of the meeting 

Meetinqs. Meetings of the  Board of Directors may be held at such time and place as shall 
be determined, from time tu time. by a majority of the Directors. Meetings of t h e  Board of 
Directors may be held by telephone conference, with those Directors attending by 
telephone counted toward the quorum requirement, provided that a telephone speaker 
must be used so that the conversation of those Directors attending by telephone may be 
heard by the Directors and any Unit Owners attending such meeting in person. Notice of 
meetings shall be given to each Director, personally or by mail, telephone or telegraph, 
and shall be transmitted at least three (3) days prior to the meeting. Meetings of the 
Board of Directors and any Committee thereof at which a quorum of the members of that 
Committee are present shall be open to all Unit Owners. Any Unit Owner may tape 
record or videotape meetings of the Board, in accordance with the rules of the Division. 
The right to attend such meetings includes the right to speak at such meetings with 
respect to all designated agenda items. The Association may adopt reasonable rules 
governing the frequency, duration and manner of Unit Owner statements. Adequate 
notice of such meetings, which notice shall specifically incorporate an identification of 
agenda items, shall be posted conspicuously on the  Condominium Property at least forty- 
eight (48) continuous hours preceding the meeting, except in the event of an emergency. 
Any item not included on the notice may be taken up on an emergency basis by at least a 
majority plus one of the members of the Board. Such emergency action shall be noticed 
and ratified at the next regular meeting of the Board. Notwithstanding t h e  foregoing, 
written notice of any meeting of the Board at which nonemergency special assessments, 
or at which amendment to rules regarding unit use will be proposed, discussed or 
approved, shalt be mailed or delivered to all Unit Owners and posted conspicuously on 
the Condominium property not less than fourteen (14) continuous days prior to the 
meeting. Evidence of compliance with this fourteen (14) continuous day notice shall be 
made by an affidavit executed by the Secretary of the Association and filed among the 
official records of the Association. The Board shall adopt by rule, and give notice to Unit 
Owners of, a specific location on the Condominium Property upon which alj notices of 
Board andlor Committee meetings shall'be posted. Special meetings of the Directors 
may be called by the President, and must be called by the President or Secretary at the 
written request of one-third (113) of the Directors or where required by the Act. A Director 
or member of a Committee of the Board of Directors may submit in writing hislher 
agreement or disagreement with any action taken at a meeting that such individual did 
not attend. This agreement or disagreement may not bE used for the purposes cf 
creating a quorum. 

, 
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witenaance oy any Director at a meeting shall constitute 'a daiver  of notice of such 
meeting, a n d  a waiver of any and all objections to the place of the meeting. to the time of 
the meeting or  the manner in which it has been called or  convened, except when a 
Director states a t  the beginning of the meeting, or promptly upon arrival at the  meeting. 
any objection to the transaction of affairs because the meeting is not lawfully called or 
convened. 

Quorum. A quorum at Directors' meetings shall consist of a majority of the entire Board 
of Directors. The  ac ts  approved by a majority of those present at a meeting at which a 
quorum is present  shall constitute the acts of the Board of Directors, except  when 
approval by a greater number of Directors is specifically required by the Declaration, the 
Articles or  these  By-taws. 

Adiourned Meetinqs. If, at any proposed meeting of the Board of Directors, there  IS less 
than a quorum present, the majority of those present may adjourn the meeting from time 
to time until a quorum is present, provided notice of such newly scheduled meeting is 
given as required hereunder. At any newly scheduled meeting, any  business  that might 
have been transacted at the meeting as  originally called may be transacted as long as 
notice of such business to be conducted at the rescheduled meeting IS given, if required 
(e.g.. with respect to budget adoption) 

Joinder in Meetrnq bv Approval of Minutes. The joinder of a Director in the action of a 
meeting by signing and concurring in the minutes of that meeting shall constitute the 
approval of that Director of the business conducted at the meeting, but such joinder shall 
not allow the  applicable Director to be counted as being present far purposes  of quorum. 

Presidina Officer. The presiding officer at the Directors' meetings shall be the  President 
(who may, however, designate any other Unit Owner to preside). 

Order of Business ii a quorum has been attained, the order of business  at Directors' 
meetings shall be: 

(a) Proof of due notice of meeting; 

(b) Reading and disposat of any unapproved minutes; 

(c) Reports of officers and  committees; 

(d) Election of officers; 

(e) Unfinished business; 

(f) New business; 

(9) Adjournment. 

S u c h  order may b e  waived in whole or  in part by direction OF the presiding officer 

Minutes of Meetinqs. The minutes of all meetings of the Board of Directors shall be kept 
in a book available for inspection by Unit Owners, or their authorized representatives, and 
Board members  at any  reasonable time. The Association shall retain these  minutes for a 
period of not less than seven years 

Committees. The Board may by resolution also create Committees and  appoint persons 
to such  Committees and vest in such Committees such powers and responsibilities as 
t h e  Board shall d e e m  advisable. 

Proviso. Notwithstanding anything to the contrary contained in this Section 4 or 
otherwise, the Board shall consist of three directors durlng the  period that the Developer 
is entitled to appoint a majority of the Directors, as hereinafter provided. The Developer 
shall have the right to appoint all of the members of the Board of Directors until Unit 
Owners  other  than the Developer own fifteen (15%) percent or more of the  Units in the 
Condominium When Unit Owners other than the Developer own fifteen percent (1 5%) or 
more of the  Units in the Condominium that will be operated ultimately by the Association, 
the Unit Owners  other than the  Developer shall be entitled to elect not less than one-third 
(1/3) of the  members  of the Board of Directors. Upon the election of such director(s), the 
Developer shall forward to the Division of Florida Land Sales, Condominiums and Mobile 
Homes the n a m e  and mailing address  of the'drrector(s) elected. Unit Owners  other than 
the Developer a r e  entitled to elect not less than a majority of the members  of the Board of 
Directors: (a) three years after fifty (50%) percent of the Units that will be operated 
ultimately by the Association have been conveyed to purchasers, (b) three months after 
ninety (90%) percent of the Units that will be operated ultimately by the Association have 
been conveyed to purchasers; (c) when all of the Units that will be operated ulhate ly  by 
fhp Aqcnriafinn hirrn hnnm - - - - l - A -  J - - - " ' . 
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course of business; o r  (e) Seven (7) years after recordation of the Declaration, whichever 
occurs first. The Developer is entitled (but not obligated) to elect at least one (1) member 
of the Board of Directors as long as the Developer holds for sale in the ordinary course of 
business five percent (5%) of the  Units that will be operated ultimately by the Association. 

The Developer may transfer control of the Association to Unit Owners other than the 
Developer prior to such dates in its sole discretion by causing enough of its appointed 
Directors to resign, whereupon it shall be the affirmative obligation of Unit Owners other 
than the Developer to elect Directors and assume control of the Association. Provided at 
least thirty (30) days' notice of Developer's decision to cause its appointees to resign is 
given to Unit Owners, neither the Deveioper, nor such appointees, shall be liable in any 
manner in connection with such resignations even if the Unit Owners other than the 
Developer refuse or fail to assume control. 

Within seventy-five (75) days after the Unit Owners other thafi the Developer are entitled 
to eteci a member or members of the Board of Directors, or sooner if the Developer has 
elected to accelerate such event as aforesaid, t he  Association shall call, and give not less 
than sixty (60) days' notice of an electron for the member or members of the Board of 
Directors. The notice may be given by any Unit Owner if the Association fails to do so. 

At the time the Unit Owners other than the Developer elect a majority of the  members of 
the Board of Directors of the Assocration, the Developer shall retinquish control of the 
Association and such Unit Owners shall accept control. At that time (except as to 
subparagraph (g), which may be ninety (90) days thereafter) Developer shall deliver to 
the Association. at Developer's expense, all property of the Unit Owners and of the 
Association held or controlled by the Developer, including, but not limited to, the following 
items, if applicable to the Condominium: 

The original or a photocopy of the recorded Declaration of Concomrnium, and all 
amendments thereto If a photocopy IS provided, the Developer must certify by 
affidavit that it IS a complete copy of the actual recorded Declaration 

A certified copy of the  Articles of Incorporation of the Association. 

A copy of the By-Laws of the Association. 

The minute book. including all minutes, and other books and records of the 
Associa tion. 

Any rules and regulations whlch have been adopted. 

Resignations of resigning officers and Board members who were appointed by 
the Developer 

The financial records, including financial statements of the association, and 
source documents from t he  incorporation of !he Association through the date of 
t h e  turnover. The records shall be audited for the period from the incorporation 
of the  Association or from the period covered by the last audit, if applicable, by 
an independent certified public accountant. All financial statements shall be 
prepared in accordance with generally accepted accounting principles and shalf 
be audited in accordance with generally accepted auditing standards as 
prescribed by the  Florida Board of Accountancy. The accountant performing t h e  
audtt shall examine to the  extent necessary supporting documents and records, 
including the cash disbursements and related paid invoices to determine if 
expenditures were €or Association purposes, and billings, cash receipts and 
relaled records to determine that t h e  Developer was charged and paid the proper 
amounts of Assessments. 

Association funds or the control thereof. 

All tangible personal property that IS the property of the Association or is or was 
represented by t h e  Developer to be part of the Common Elements or is 
ostensibly part of the Common Elements, and an inventory of such property. 

A copy of t he  plans and specifications utilrzed m the construction or remodeling 
of Improvements and the supplying ,of equipment, and for t he  construction and 
installation of all mechanical compbnenfs serving the Improvements and the 
Condominium Property, with a certificate, in affidavit form, of an officer of the 
Developer or an architect or engineer authorized to practice in Florida, that such 
plans and specifications represent, to the best of their knowledge and belief, the 
actual plans and specifications utilized in the construction and improvement of 
the Condominium Property and the construction and installation of the 
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Property. 

A list of the names and addresses of all contractors, subcontractors and 
suppliers, of which Developer had knowledge at any time in the development of 
the Condominium, utilized in the construction or remodeling of the improvements 
and the landscaping of the Condominium and/or Association Property. 

Insurance policies 

Copies of any Certificates of Occupancy which may have been issued for the 
Condominium Property. 

Any other permits issued by governmental bodies applicable to the Condominium 
Property in force or issued within One ( I )  year prior to the  date the Unit Owners 
take control of the Association 

All written warranties of contractors, subcontractors, suppliers and 
manufacturers, if any, that are still effective. 

A roster of Unit Owners and their addresses and telephone numbers, i f  known, 
as shown on the Developer’s records. 

Leases of the Common Elements and other leases to which the Association is a 
party, i f  applicable. 

Employment contracts or service contracts in which the Association IS one of the 
contracting parties, or service contracts in which the Association or Unit Owners 
have an obligation or responsibility, directly or indirectly, to pay some or all of the 
fee or charge of t he  person or persons performing the service 

All other contracts to which the Association is a party. 

5.  Authoritv of t he  Board. 

5.1 Powers and Duties. The Board of Directors shall have the powers and duties necessary 
for the administration of the affairs of the Condominium and may take ali acts, through 
the proper officers of the Association, in executing such powers, except such acts which 
by law, the Declaration, the Articles or these By-Laws may not be delegated to the Board 
of Directors by the Unjt Owners. Such powers and duties of the Board of Directors shall 
Include, without limitatron (except as limited elsewhere herein), the following: 

Causing all Common Elements and the Association Property to be operated and 
maintained. 

Determining the expenses required for the operation of the Association and the 
Condominium. 

Causing the personnel necessary for the maintenance and operation of the 
Common Elements and the Association Property to be employed and dismissed. 

Adopting and amending rules and regulations concerning the details of the 
operation and use of the Condominium and Association Property, subject to a 
right of the Unit Owners to overrule t h e  Board as provided in Section 14 hereof. 

Causing bank accounts on behalf of the Association and designating the 
signatories required therefore to be maintained. 

Purchasing, leasing or otherwise acquiring title to, or an interest in, property in 
the name of the Associatian, or its designee, for the use and benefit of its 
members. The power to acquire personal property shall be exercised by the 
Board and the power to acquire real property shall be exercised as described 
herein and in the  Declaration 

Purchasing. leasing or otherwise acquiring Units or other properly, including, 
without Iim\lation, Units at foreclosure or other judicial sales, all in the name of 
the Association, or its designee. 

Selling, leasing, mortgaging or’ ot~envise dealing with Units acquired, and 
subleasing Units teased, by the Associatlon, or its designee 

Organizing corporations and appointing persons to act as designees of t he  
Association in acquiring title to or leasing Units or other property. 
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Causing repairs, additions and improvements to, or alterations of, Condominium 
Property and Association Property to be made, and causing repairs to and 
restoration of Condominium and Association Property to be made, in accordance 
with the provisions of the Declaration after damage or destruction by fire or other 
casualty, or as a result of condemnation or eminent domain proceedings or 
otherwise. 

Enforcing obligations of the Unit Owners, allocating profits and expenses and 
taking such other actions as shall be deemed necessary and proper for the 
sound management of the Condominium. 

Levying fines against appropriate Unit Owners for yiolations of the rules and 
regulations established by t h e  Association to govern the conduct of such Unit 
Owners. No fine shall be levied except after giving reasonable notice and 
opportunity for a hearing to the affected Unit Owner and, if applicable, his tenant. 
licensee or invitee. The hearing must be held before a committee of other Unit 
Owners. If the committee does not agree with the  fine, the fine may not be levied. 
No fine may exceed $100.00 per violation, however, a fine may be levied on the 
basis of each day of a conlinuing violation with a single notice and opportunity for 
hearing, provided however, that no such fine shall in the aggregate exceed 
$1,000.00 No fine shall become a lien upon a Unit. 

Purchasing or leasing Units for use by resident superintendents and other similar 
persons or for the general use and enjoyment of the Unit Owners. 

Borrowing money on behalf of the Association or the Condominium when 
required in connection with the operation, care, upkeep and maintenance of 
Common Elements (if the need for the funds is unanticipated) or the acquisition 
of real property, and granting mortgages on and/or security interests in 
Association owned property; provided. however, that the consent of the Owners 
of at least two-thirds (2/3rds) of the Units represented at a meeting at which a 
quorum has been attarned in accordance with the provisions of these By-Laws 
shall be required for the borrowing of any sum which would cause the total 
outstanding indebtedness of the Association to exceed $1 00,000.00. If any s u m  
borrowed by the Board of Directors on behalf of the Condominium pursuant to 
the authorrty contained in this subparagraph (0) is not repaid by the  Association, 
a Unit Owner who pays to the creditor such portion thereof as his interest in his 
Common Elements bears to the interest of all t h e  Unit Owners in the Common 
Elements shall be entitled to obtain from the creditor a release of any judgment 
or other lien which said creditor shall have filed or shall have the right to file 
against, or which will affect, such Owner's Unit. 

Subject to the provisions of Section 5.2 below, contracting for the  management 
and maintenance of the Condominium and Association Property and authorizing 
a management agent (who may be an affiliate or agent of t h e  Developer) to 
assist the Association in carrying out its powers and duties by performing such 
functions as the submission of proposals, collection of Assessments, preparation 
of records, enforcement of rules and maintenance, repair, and replacement of the 
Common Elements and Association Property with such funds as shall be made 
avaijable by the Association for such purposes. The Association and its officers 
shall, however, retain at all times the powers and duties granted by the 
Declaration, the Articles, these By-Laws and t he  Act, including, but not limited to, 
the making of Assessments, promulgation of rules and execution of contracts on 
behalf of t h e  Association. 

At its discretion. but within the parameters of the Act, authorizing Unit Owners or 
other persons to use portions of the Common Elements or Association Property 
far private parties and gatherings and imposing reasonable charges for such 
private use. 

Causing all documents or consents, on behalf of all Unit Owners (and their 
mortgagees), required by all governmental andlor quasi-governmental agencies 
in connection with land use and development matters (including, without 
limitation, plats, waivers of plat, unities of title, covenants in lieu thereof, etc.) to 
be executed, and in that regard, each Owner, by acceptance of the  deed to such 
Owner's Unit, and each mortgagee af a Unit Owner by acceptance of a lien on 
said Unit, appoints and designates' the President of the Association as such 
Owner's agent and attorney-in-fact to execute any and all such documents or 
consents. 

The duty and obligation to comply with any requirements of any Federal, State or 
Inpal ~ I I O  r , ,mn, ! -+: - -  - - A  - - 
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boundaries of) the Condominium Property. 

(t) Exercising (i) all powers specifically set forth in the Declaration, the Articles, 
these By-Laws and in the Act, (ii) all powers incidental thereto. and (iii) all other 
powers of a Florida corporation not for profit. 

(u) Contracting with and creating or joining in the creation of special taxing districts. 
joint councils and the like. 

5.2 Contracts. Any contract which is not to be fully performed within one (1) year from the 
makmg thereof, for the purchase, lease or renting of materials or equipment to be used 
by the  Association in accomplishing its purposes, and all contracts for the provision of 
services, shall be in writing. Where a contract for purchase, lease or renting niaterials or 
equrpment, or for the provision of services, requires payment by the Association on 
behalf of the Condominium in the aggregate exceeding $5,000.00, t he  Association shall 
obtain competitive bids for the materials, equipment or services. Nothing contained 
herein shall be construed to require the Association to accept the lowest bid. 
Notwithstanding the foregoing, contracts with employees of the Association and contracts 
for attorney, accountant, architect, community association manager, engineering and 
landscape architect senoces shall not be subject to the provisrons hereof, Further, 
nothing contained herein is intended to limit the ability of the Association to obtain 
needed products and services in an emergency; nor shall the provisions hereof apply if 
the business entity with which the Association desires to contract is t h e  only source of 
supply within the County. 

6. Officers. 

6 1  

6.2 

6.3 

6.4 

6.5 

6.6 

Executive Officers. The executive officers of the Association shall be a President, a Vice- 
President, a Treasurer and a Secretary (none of whom need be Directok), all of whom 
shall be elected by the Board of Directors and who niay be peremptorily removed at any 
meeting by concurrence of a majority of all of the Directors. A person may hold more 
than one office, except that the President may not also be the Secretary. No person shatl 
sign an instrument or perform an act in the capacity of more than one office. The Board 
of Directors from time to time shall elect such other officers and designate their powers 
and duties a s  the Board shall deem necessary or appropriate to manage the affairs of the 
Association. Officers, other than designees of the Developer, must be Unit Owners (or 
authorized representatives of corporatelpartnershipltrust Unit Owners). 

President. The President shall be the chief executive officer of the Association. He shall 
have all of the powers and duties that are usually vested in the office of president of an 
association. 

Vice-President. The Vice-President shalt exercise the powers and perform the duties of 
the President in the absence OF disability of the President. He also shall assist the 
President and exercise such other powers and perform such other duties as are inodent 
to the office of the vice president of an association and as may be required by the 
Directors or the President. 

Secretarv. The Secretary shall keep the minutes of all proceedings of the Directors and 
the members. The Secretary shall attend to the giving of all notices to the members and 
Directors and other notices required by law. The Secretary shall have custody of the seal 
of the Association and shall affix it to instruments requiring the seal when duly signed. 
The Secretary shall keep the records of the Association, except those of the Treasurer, 
and shall perform all other duties incident to the office of the secretary of an association 
and as may be required by the Directors or the President 

Treasurer. The Treasurer shall have custody of all property of the Association, including 
funds, securities and evidences of indebtedness. The Treasurer shall keep books of 
account for the Association in accordance with good accounting practices, which, 
together with Substantiating papers, shall be made available to the Board of Directors for 
examination at reasonable times. The Treasurer shall submit a treasurer’s report to the 
Board of Directors at reasonable intervals and shall perform all other duties incident to 
the office of treasurer and as may be required by the Directors or the President All 
monies and other valuable effects shall be kept for t he  benefit of the Association in such 
depositories as may be designated by a majority of the Board of Directors. 

Developer Appointees. No officer appovted- by the Developer may be removed excepi 
as provided in Section 4.15 hereof and by lada 

7. Fiduciary Duty. The officers and directors of the Association, as well as any manager employed 
by the Association, have a fiduciary relationship to the Unit Owners. No officer, director or 
manager shall solicit, offer to accept. or accept any thing or service of value for whrch 
consideration has no1 been provided for hts own benefit or that of his immediate family. from any 
person providing or proDosino to Drovide onndq or SPI-WI~PC tn thP Arcnrlatlnn An\) ci Irh nffirnr 
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roregoing, this paragraph shall not prohibit an officer, director or manager from accepting sewices 
or items received in connection wrth trade fairs or education programs. 

8. Compensation. Neither Directors nor officers shall receive compensation for their services as 
such, but this provision shall not preclude the Board of Directors from employing a Director or 
officer as an employee of the Association, nor preclude contracting with a Director or officer for 
t he  management of the Condominium or for any other service to be supplied by such Director or 
officer. Directors and officers shall be compensated for all actual and proper out of pocket 
expenses relating to the proper discharge of their respective duties. 

9 Resicrnations. Any Director or officer may resign his post at any time by written resignation, 
delivered to the President or Secretary, which shall take effect upon its receipt unless a Ialer date 
is specified in the resignation, in which event the resignation shall be effective from s u c h  date 
unless withdrawn. The acceptance of a resignatton shall not be required to make i t  effective 
The conveyance of all Units owned by any  Director or officer (other than appointees of the 
Developer or officers who were not Unit Owners) shall constitute a written resignahon of such 
Director or officer 

10 fiscal Manaqement. The provisions for fiscal management of the Association set forth in the 
Declaration and Articles shall be supplemented by the following provisions. 

10.1 Budqet. 

(a) Adoption by Board: Items. The Board of Directors shall from time to time, and at 
least annually, prepare a budget for all Condominiums governed and operated by t he  Association 
(which shall detail all accounts and items of expense and contain at least all items set forth in 
Section 718.504(21) of the Act, if applicable), determine the amount of Assessments payable by 
the Unit Owners to meet the expenses of such Condominium(s) and allocate and assess such 
expenses among the  Unit Owners cn accordance with the provisions of the Declaration. In 
addition, i f  t h e  Association maintains limited common elements with the cost to be shared only by 
those entitled to use the limited common elements, the budget or a schedule attached thereto 
shall show amounts budgeted therefor. In addition to annual operating expenses, the budget 
shall include reserve accounts for capital expenditures and deferred maintenance (to the  extent 
required by law). These accounts shall include, but not be limited to, roof replacement, building 
painting and pavement resurfacing regardless of the amount of deferred maintenance expense or 
replacement cost, and for any other item for which the deferred maintenance expense or 
replacement cost exceeds $10,000.00. The amount of reserves shall be computed by means of 
a formula which IS based upon the estimated remaining useful life and the estimated replacement 
cost of each reserve item. The Association may adjust replacement and reserve assessments 
annually to take into account any changes in estimates or extension of t h e  useful life of a reserve 
item caused by deferred maintenance. Reserves shall not be required i f  the members of t h e  
Association have, by a majority vote at a duly called meeting of members, determined for a 
specific fiscal year to provide no reserves or reserves less adequate than required hereby. Prior 
to transfer of control of the Association to Unit Owners other than the Developer, the Developer 
may vote to waive reserves or reduce the funding of reserves for the first two (2) fiscal years of 
operation of the Association, beginning with the fiscal year in which the Declaration is recorded, 
after which time and until transfer of control of the Association to Unit Owners other than t he  
Developer, reserves may only b e  waived or reduced upon the vote of a majority of all nan- 
Developer voting interests voting in person or by limited proxy at a duly called meeting of the 
Association. Foliowing transfer of control of the Association to Unit Owners other than the 
Developer, the Developer may vote its voting interest to waive or reduce the funding of reserves. 
If a meeting of Unit Owners has been called to determine to provide no reserves or reserves less 
adequate than required. and such result is not attained or a quorum is not attained, the reserves, 
as included in the budget, shall go into effect. Reserve funds and any interest accruing thereon 
shall remain in the reserve account or accounts, and shall be used only for authorized reserve 
expenditures, unless their use for any other purposes is approved in advance by a majority vote 
at a duly called meeting of the Associatlon. Prior to transfer of control of the Association to Unit 
Owners other than the  Developer, the Association shall not vote to use reserves for purposes 
other than that for which they were intended without the approval of a majority of all non- 
Developer voting interests, voting in person or by limited proxy at a duly called meeting of the  
As so cia t ion. 

The adoption of a budget for the Condominium shall comply wrth the 
requirements hereinafter set forth: 

Notice of Meetin.q. A copy of the proposed budget of Common 
Expenses shall be hand delivered' to each Unit Owner or mailed IO 
each Unit Owner (at the address last furnished to the  Association) 
not less than fourteen (14) days prior to the meeting of the Board of 
Directors at which the budget wrll be considered. together with a 
notice of that meeting indicating the time and place of such  meeting. 
An officer or manager of the Association, or other person providing 
notice of such meeting, shall execute an affidavit pvitdmrlnfl 

(1) 



(ii) 

(iii) 

Special Membership Meetinq. If the Board of Directors adopts in 
any fiscal year an annual budget which requires assessments 
against Unit Owners which exceed one hundred fifteen percent 
(115%) of such Assessments fbr the preceding fiscal year, the 
Board of Directors shall conduct a special meeting of the Unit 
Owners to consider a substitute budget if the  Board of Directors 
receives, within twenty-one (21) days foHowing the adoption of the 
annual budget, a written request for a special meeting from at least 
ten percent (IO%} of all voting interests. The special meeting shall 
be conducted within sixty (60) days following the adoption of the  
annual budget. At least fourteen (14) days prior to such special 
meeting, the Board of Directors shall hand deliver to each Unit 
Owner, or mail to each Unit Owner at the address last furnished to 
the Association, a notice of the meeting. An officer or manager of 
the Association, or other person providing notice of such meeting, 
shall execute an affidavit evidencing compliance with this nolice 
requirement and such affidavit shalt be filed among the official 
records of the Association. Unil Owners may consider and adopt a 
substitute budget at the special meeting. A substitpte budget is 
adopted if approved by a majority of all voting interests. If there is 
not a quorum at t he  special meeting or a substitute budget is not 
adopted. the annual budget previously adopted by the Board of 
Directors shall take effect as scheduled. 

Determination of Budqet Amount. Any determination of whether 
assessments exceed one hundred fifteen percent (1 15%) of 
assessments for the preceding fiscal year shall exclude any 
authorized provision for reasonable reserves for repair or 
replacement of the Condarninium Property, anticipated expenses of 
the Association which t he  Board of Directors does not expect to be 
incurred on a regular or annual basis, or assessments for 
betterments to the Condominium Property. 

Proviso. As long as the Developer is in control of the Board of 
Directors of t he  Association, the Board shall not impose 
Assessments for a year greater than one hundred fifteen percent 
(1 15%) of the prror fiscal year's Assessments, as herein defined, 
without the approval of a majority of all voting interests. 

(4) Adoption by Membershrp In the event that the Board of Directors shall be 
unable to adopt a budget for a fiscal year in accordance with the requirements 
of Subsection 10.1Ia) above, the Board of Directors may call a special 
meeting of Unit Owners for the purpose of considering and adopting such 
budget, which meeting shall be called and held in the manner provided for 
such special meetings in sard subsection, or propose a budget n writing to 
t he  members, and if such  budget IS adopted by the members, upon ratification 
by a majority of the Board of Directors, it shall become the budget for such 
year. 

10.2 Assessments. Assessments against Unit Owners for their share of t h e  items of the 
budget shall be made for the applicable fiscal year annually at least twenty (20) days 
preceding the year for which the Assessments are made. Such Assessments shall be 
due in equal installments, payable in advance on the first day of each month (or each 
quarter at the election of the Board) of the year for which the Assessments are made. If 
annual Assessments are not made as required, Assessments shall be presumed to 
have been made in the amount of the last prior Assessments. and monthly (or 
quarterly) installments on such Assessments shall be due upon each installment 
payment date until changed by amended Assessments. tn the event the annual 
Assessments prove to be insufficient, the budget and Assessments may be amended at 
any time by t h e  Board of Directors, subject to the provisions of Section 10.1 hereof, if 
applicable. Unpaid Assessments for the remaining portion of the fiscal year for which 
amended Assessments are made shall be payable in as many equal installments as 
there are full months (or quarters) of the fiscal year left as of t h e  date of such amended 
Assessments, each such monthly (or quarterly) installment to be paid on the first day of 
the month (or quarter), commencing the first day of the next ensuing month (or quarter). 
If only a partial month (or quarter) remains: the  amended Assessments shall be paid 
with the next regular installment in the following year,' unless otherwise directed by the 
Board in its resolution. 

10.3 Special Assessments and Assessments for Capital Improvements. Special 
Assessments and Capital Improvement Assessments (as defined in the Declaration) 
shall be levied as provided in the Declaration and shall be paid in such manner as the  
Board of Directors of the Association may require in the notice of qirrh Acc-----'- 
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upon completion of such specific purpose or purposes, any excess funds will be 
considered Common Surplus, and may, at the discretion of the Board, either be 
returned to the Unit Owners or applied as a credit towards future assessments. 

10.4 DeRository. The depository of the Association shall be such bank or banks in the State 
of Florida, which bank or banks must be insured by the FDIC, as shall be designated 
from time to time by the Directors and in which the monies of the Association shall be 
deposited. Withdrawal of monies from those accounts shall be made only by checks 
signed by such  person or persons as are authorized by the Directors. All sums 
collected by the Association from Assessments or otherwise may be commingled in a 
single fund or divided into more than one fund, as determined by a majority of the  Board 
of Directors. In addition, a separate reserve account should be established for the 
Association in such a depository for monies specifically designated as reserves for 
capital expenditures and/or deferred maintenance. Reserve and operating funds of the 
Association shall not be commingled unless combined .for investment purposes, 
provided that t h e  funds so commingled shall  be accounted for separately and the 
combined account balance of such commingled funds may not, at any time, b e  less 
than the amount identified as reserve funds in the combined account. 

10.5 Acceleration of installments Upon Default. If a Unit Owner shall be in default in the 
payment of an installment upon his Assessments, the 8oard of Directors or its agent 
may accelerate the balance of the current budget years' Assessments upon thirty (30) 
days' prior written notice to the Unit Owner and the filing of a claim of lien, and the then 
unpaid balance of the current budget years' Assessments shall be due upon the date 
stated in the notice, but not less than five (5) days after delivery of the notice to the Unit 
Owner, or not less than ten ( I O )  days after the mailing of such notice to him by certified 
mail, whichever shall first occur. 

10 6 Fidelitv Insurance or Fldelltv Bonds The Association shall obtain and maintain 
a d e q u a t e  insurance or fidelity bonding of all persons w h o  control or drsburse 
Association funds, which shall include, without limitation, those individuals authorized to 
sign Association checks and the president, secretary and treasurer of the Association. 
The insurance policy or fidelity bond shall be in such amount as shall be determined by 
a majority of the Board, but must be sufficient to cover the maximum funds that will be 
in the custody of the Association or its management agent at any one time. The 
premiums on such bonds and/or insurance shall be paid by the Association as a 
Common Expense 

10.7 Accountins Records and Reports. The Association shall maintain accounting records in 
the State, according to accounting practices normally used by similar associations. The 
records shall be open to inspection by Unit Owners or their authorized representatives 
at reasonable times and written summaries of them shall be supplied at least annually. 
The records shall Include, but not be limited to, (a) a record of all receipts and 
expenditures, and (b) an account for each Unit designating the name and current 
mailing address of the Unit Owner, the amount of Assessments, the  dates and amounts 
in which the Assessments come due, the amount paid upon the account and the dates 
so paid, and the balance due. Written summaries of t he  records described in clause (a) 
above, in t he  form and manner specified below, shal! be supplied to each Untt Owner 
annually. 

Within ninety (90) days following the end of the fiscal year, the Association shall 
prepare and complete, or cause a third party to prepare and complete, a financial report 
for the preceding fiscal year (the "Financial Report"). Within twenty-one (21) days 
following the receipt or completion, as applicable, of the Financial Report, the Board 
shall mail, or furnish by personal delivery, a copy of the Financial Report to each Unit 
Owner, or a notice that a copy of the Financial Report will be mailed or hand delivered 
to the Unit Owner, without charge, upon receipt of a written request from the Unit 
Owner 

The Financial Report shall be prepared in accordance with the  rules adopted by the 
Division The type of Financial Report to be prepared shall, unless modified in the 
manner set forth below, be based upon the Association's total annual revenues, as 
follows: 

(a) REPOFiT OF CASH RECEIPTS AND EXPENDITURES - if the  Association's 
revenues are less than $100,000.00 or if the Association operates less than 
fifty (50) Units (regardless of, revenue) lor, if determined by the 8oard, the 
Association may prepare any of he reports dkscribed in subsections (b), (c) 
or ( d )  below in lieu of the report described in this section (a)] 

COMPILED FINANCIAL STATEMENTS - if the Association's revenues are 
equal to or greater than $100,000.00, but less than $200,000.00 lor, if 

determined by the Board, the Association may prepare any of the reports 

(b) 



(c)  REVIEWED FINANCIAL STATEMENTS - if the Association's revenues are 
equal to or greater than $200,000.00, but less than $400,000.00 {or, if 
determined by the Board, the Association may prepare the report described in 
subsection (d) below in lieu of the report described in this section (c)]. 

(d) AUDITED FINANCIAL STATEMENTS - if the Association's revenues are 
equal to or exceed $400,000.00. 

A report of cash receipts and expenditures must disclose the amount of receipts by 
accounts and receipt classifications and the amount of expenses by accounts and 
expense classifications, including, but not limited to, the following, as applicable: costs 
for security, professional and management fees and expenses, taxes, costs for 
recreation facilities, expenses for refuse collection and utility services, expenses for 
lawn care, costs far building maintenance and repair, insurance costs, administration 
and salary expenses, and reserves accumulated and expended for capital 
expenditures, deferred maintenance. and any other category for which the assocration 
maintains reserves. 

If approved by a majority of the voting interests present at a properly called meeting of 
the Association, the Associatron may prepare or cause to be prepared. (i) a report of 
cash receipts and expenditures in lieu of a complred. reviewed, or audited financial 
statement; (ii) a report of cash receipts and expenditures or a compiled frnancial 
statement in lieu of a reviewed or audited financial statement; or (iii) a report of cash 
receipts and expenditures, a compiled financial statement or a reviewed financial 
statement in lieu of an audited financial statement. Such meeting and approval must 
occur prior to the end of the fiscal year and is effective only for t h e  fiscal year in which 
the vote is taken. Prior to the time that control @f the Association has been turned over 
to Unit Owners other than the  Developer, all Unit Owners, including the Developer, may 
vote on issues related to the preparation of financial reports for the first two (2) fiscal 
years of the Association's operation. Thereafter, until control of the Association has 
been turned over to Unit Owners other than the  Developer, all Unit Owners except for 
the Developer may vote on such issues. 

10 8 Application of Payment. All payments made by a Unit Owner shall be applied as 
provided in these By-Laws and in the Declaration or as otherwise determined by the 
Board. 

10.9 Notice of Meetinqs. Notice of any meeting where Assessments agarnst Unit Owners 
are to be considered for any reason shall specifically contain a statement that 
Assessments will be considered and t h e  nature of any such Assessments. 

11 Roster of Unit Owners. Each Unit Owner shall file with the Association a copy of the deed or 
other document showing his ownership. The Associahon shall maintain such information. The 
Association may rely upon the accuracy of such information for all purposes until notified in 
writing of changes therein as provided above. Only Unit Owners of record on the date notice of 
any meeting requiring their vote is given shall be entitled to notice of and to vote at such meeting. 
unless prior lo such meeting other Owners shall produce adequate evidence, as provided above, 
of their interest and shall waive in writing notice of such meeting. 

12. Parliamentam Rules. Except when specifically or impliedly waived by the chairman of a meeting 
(either of members or directors), Robert's Rules of Order (latest edition) shall govern the conduct 
of the Association meetings when not in conflict with the Act, the  Declaration. the Articles or these 
By-Laws; provided, however, that a strict or technical reading of said Robert's Rules shall not be 
made so as to frustrate the will of the persons properly participating in said meeting. 

13. Aniendments. Except as may be provided in the Declaration to the contrary, these By-Laws may 
be amended in the fallowing manner. 

13.1 Notice Notice of the subject matter of a proposed amendment shall b e  included in the 
notice of a meeting at which a proposed amendment is to be considered. 

13.2 Adoption. A resolution for the adoption of a proposed amendment may be proposed 
either by a majority of the Board of Dlrectors or by not less than one-third (1/3) of the 
members of the Association Directors and members not present in person or by proxy 
at the meeting considering the amendment may express their approval in writing, 
provided that such approval is delivered to h e  Secretary. at or prior to the meeting. The 
approval must be: 

(a) by not less than a majority of the votes of all members of the Association 
represented at a meeting at which a quorum has been a!imed and by not 
less than 66-213% of the entire Board of Directors; or 
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Hssociation represented at a meeting at which a quorum has been attained. 

14. 

15 

13.3 Proviso. No amendment may be adopted which would eliminate, modify, prejudice. 
abridge or otherwise adversely affect any rights, benefits, privileges or priorities granted 
or reserved to the Developer or mortgagees of Units without t he  consent of said 
Developer and mortgagees in each instance. No amendment shall be made that is in 
conflict with the Articles or Declaration. No amendment to this Section shall be valid. 

13.4 Execution and Recording. A copy of each amendment shall be attached to a certificate 
certifying that t h e  amendment was duly adopted as an amendment of these By-Laws. 
which certificate shall be executed by the President or Vice-president and attested by 
the Secretary or Assistant Secretary of the Association with the formalities of a deed, or 
by the Developer alone if the amendment has been adopted consistent with the 
provisions of the Declaration allowing such action by the Developer. The amendment 
shall be effective when the  certificate and a copy of the  amendment is recorded in the 
Public Records of t h e  County with an identification on the first page of the amendment 
of the Officrat Records Book and Page of said Public Records where the Declaration is 
recorded. 

Rules and Regulations. The Board of Directors may, from time to time, adopt, modify, amend or 
add to rules and regulations concerning t h e  use of portions of the Condominium and Association 
Property, except that subsequent to the date control of the Board is turned over by the Developer 
to Unit Owners other than the Developer, Owners of a majority of the Units may overrule t h e  
Board with respect to any such modifications, amendments or additions. Copies of such 
modified, amended or additional rules and regulations shall be furnished by the  Board of 
Directors to each affected Unit Owner not less than thirty (30) days prior to the  effective date 
thereof. At no time may any rule or regulation be adopted which would prejudice the rights 
reserved to the Developer. 

Official Records. From t h e  inception of the  Association, the  Association shall maintain f G r  the 
condominium, a copy of each of the following, where applicable, which shall constitute the official 
r eco rds  of the Association: 

The plans, permits, warranties, and other items provided by the Developer pursuant to 
Section 7 18.301 (4) of the Act; 

A photocopy of the recorded Declaration of Condominium and all amendments thereto; 

A photocopy of the  recorded By-Laws of the Association and all amendments thereto; 

A certified copy of the Articles of Incorporation of the Assoclatton or other documents 
creating t h e  Association and all amendments thereto; 

A copy of the current Rules and Regulations of the Association; 

A book or books containing the minutes of all meetings of the Association, of the Board 
of Directors. and of Unit Owners, which minutes shall be retained far a period of not 
less than 7 years. 

A current roster of all Unit Owners, their mailing addresses, Unit identifications, voting 
certifications, and if known, telephone numbers; 

All current insurance policies of the Association and of all Condominiums operated by 
the Association: 

A current copy of any management agreement, lease, or other contract to which t h e  
Association is a party or under which the Association or the Unit Owners have an 
obligation or responsibility; 

Bills of Sale or transfer for all property awned by the Association; 

Accountrng records for the Association and the accounting records for the 
Condominium. All accounting records shall be maintained for a period of not less than 
7 years The accounting records shall include, but not be limited to. 

(0 

(ti) 

Accurate, itemized, and detailed records for all receipts and expenditures 

A current account and a monthiy, bimonthly, or quarterly statement of the 
account for each Umt designating the name of the Unit Owner, the due date 
and amount of each Assessment, the amount paid upon the account, and the 
balance due. 



(iv) All contracts for work to b e  performed. Bids for work to be performed shall 
also be considered official records and shall be maintained for a period of 1 
year; 

(1) Ballots, sign-in sheets, voting proxies and all other papers relating to elections which 
shall be maintained for a period of 1 year from the date of the  meeting to which the 
document relates. 

(m) All rental records where the Association IS acting as agent for the rental of Units. 

(n) A copy of the current Question and Answer Sheet, in the form promutgated by the 
Division, which shall be updated annually. 

All other records of the ASSOCiatiGn not specifically listed above which are related to t he  
' O )  operation of the Association. 

The official records of the Association shall be maintained in the County in which the 
Condominium TS located, or if in another county, then within twenty five (25) miles of the 
Condominium 

The official records of the Association shall be open to inspection by any Assoctabon member or 
the  authorized representative of such member at all reasonable times. The right to inspect the 
records includes the right to make or obtain copies, at a reasonable expense, if any, of the 
Association member. The Association may adopt reasonable rules regarding the time, location, 
notice and manner of record inspections and copying. The failure of an Association to provide 
official records to a Unit Owner or his authorized representative within ten (1 0) working days after 
receipt of a written request therefor shall create a rebuttable presumption that t h e  Association 
willfully failed to comply with this' paragraph. Failure to permit inspection of the Association 
records as provided herein entitles any person prevailing in an enforcement action to recover 
reasonable attorneys' fees from the person in control of the records who, directly or indirectly, 
knowingly denies access to the records for inspection. The Association shall maintain on the 
Condominium Property an adequate number of copies of the Declaration, Articles, By-Laws and 
rules, and all amendments to the foregoing, as well as t h e  Question and Answer Sheet and year- 
end financial information required by the Act, to ensure their availability to Unit Owners and 
prospective purchasers. The Association may charge its actual costs for preparing and furnishing 
these documents to those persons requesting same. Notwithstanding the provisions of this 
Section 15, the following records shall not be accessible to Unit Owners. 

(i) Any record protected by the lawyer-client privilege as described in Section 90.502, 
Florida Statutes, and any record protected by the work-product privilege including any 
record prepared by an Association attorney or prepared at the attorney's express 
direction, which reflects a mental impression, conclusion, litigation strategy, or legal 
theory of the attorney or the Association. and which was prepared exclusively for civil or 
criminal litigation or for adversanal administrative proceedings, OT which was prepared 
in anticipation or imminent ctvil or criminal litigation or imminent adversarial 
administrative proceedings until t h e  conclusion of the litigation or adversarial 
administrative proceedings. 

(ii) Information obtained by an Association in connection with t h e  approval of the lease, 
sale or other transfer of a Unit 

(iri) Medical records of Unit Owners. 

16. Certificate of Compliance. A certificate of compliance from a licensed electrical contractor or 
electrician may be accepted by the Association's Board as evidence of compliance of the Unrts to 
the applicable condomrnium fire and life safety code. 

17. Construction. Wherever the context so permits, t h e  singular shall include the  plural, the plural 
shall include the singular, and the use of any gender shall be deemed to include all genders. 

18. Captions. The captions, herem are inserted only as a matter of convenience and for reference, 
and in no way define or limit the scope of these By-Laws or the intent of any provision hereof 



The foregoing was adopted as the By-Laws of THE ATLANTIC HOTEL CONDOMINIUM 
ASSOCIATION, INC., a corporation not for profit under  the laws of t he  Slate of Florida, as of the 
day of ,2002. 

Approved: 

Daniel J. Melk. President 

Randall P. Fiorenza, Secretary 



AH 1 IC'LES Of INCORPORATION 
FOR 

THE ATLANTIC HOTEL CONDOMINIUM 
ASS 0 C I AT10 N , IN C. 

The undersigned incorporator, for the purpose of forming a corporation not for profit pursuant to 
t h e  laws of the State of Florida, hereby adopts the following Articles of Incorporatton: 

ARTICLE I 
NAME 

The name of the corporation shall be THE ATLANTIC HOTEL CONDOMINIUM ASSOCIATION, 
INC. For convenience. the corporation shall be referred lo in this instrument as the "Association", these 
Articles of Incorporation as the "Articles", 2nd the  By-Laws of the Association as the "By-Laws". 

ARTlCLE 2 
OFFICE 

The principal office and mailing address of the Association shall be at 601 North Fort Lauderdale 
Beach Blvd., Fort Lauderdale, Florida 33304, or at such other place as may be subsequently designated 
by the Board of Directors. All books and records of the Association shall be kept at its princlpal office or 
at such other place as may be permitted by the  Act 

ARTICLE 3 
. PURPOSE 

The purpose for whrch the Association is organized IS to provide an entity pursuant to the Florida 
Condominium Act as i t  exists on the date hereof (the "Act") for the operation of that certain condominium 
located in Broward County, Florida, and known as THE ATLANTIC HOTEL CONDOMINIUM (the 
"Condominium"). 

ARTICLE 4 
D EFlN ITION S 

The terms used in these Articles shall have the same definitions and meanings as those set forth 
in the Declaration of the Condominium to be recorded in the Public Records of Broward County, Florida, 
unless herein provided to the contrary, or unless the context otherwise requires. 

ARTICLE 5 
POWERS 

The powers of the Assoclation shall include and be governed by the following: 

5.1 General. The Association shall have all of t he  common-law and statutory powers of a 
corporation not for profit under the Laws of Florida, except as expressly limited or 
restricted by the terms of these Articles, the Declaration, the By-Laws or the Act. 

5.2 Enumeration. ?he Association shall have all of the powers and duties set forth in t h e  Act, 
except as limited by t h e s e  Articles, the By-Laws and the Declaration (to the extent that 
they are not in conflict with the Act), and all of the powers and duties reasonably 
necessary to operate the  Condominium pursuant to the Declaration and as more 
particularly described i n  the By-Laws, as they  may be amended from time to time, 
including, but not limited to, the following: 

(a) To make and collect Assessments and other charges against members as Unit 
Owners (whether or not such sums are due and payable to the Association), and 
to use the  proceeds thereof in the exercise of its powers and duties. 

(b) To buy, accept, own, operate, lease, sell, trade and mortgage both real and 
personal property in accordance with the provisions of the Declaration. 

IC) To maintain, repair, replace, reconstruct, add lo and operate the Common 
Elements andlor Association Property, and other property acquired or leased by 
the Association 

(d) To purchase insurance upon the Common Elements and Association Property 
and insurance for the protection of the Association, its offlcers, directors and Unit ,-. 
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U I ~  neain, comtort, safety and welfare of the Unit Owners. 

5 3  

5 4  

5 5  

6.1 

6 2  

6.3 

6.4 

To approve or disapprove the leasing, transfer, ownership and possession of 
Units as may be provided by t he  Declaration. 

To enforce by legal means the  provisions of t he  Act, the Declaration, these 
Articles, the By-Laws, and the rules and regulations for the USE of the Common 
Elements and Association Property. 

To contract for t h e  management and maintenance of the Common Elements 
andlor Association Property and to authorize a management agent (whch may 
be an affiliate of the Developer) to assist the Association in carrying out its 
powers and duties by performing such functions as the submission of proposals, 
coltection of Assessments, preparation of records, enforcement of rules and 
matntenance, repair and replacement of the  Common Elements and Association 
Property with such tunds 8s shall be made available by the  Association for such 
purposes The Association and its offlcers shall, however, retain at all times the  
powers and duties granted by the  Condominium Act, indudtng, but not limited to, 
t h e  making of Assessments, promulgation of rules and execution of contracts on 
behalf of the Association. 

To employ personnel to perform the  services required for the proper operation of 
the Common Elements and the Association Property. 

- 
I O  execute all documents or consents, on behalf of ail Unit Owners (and therr 
mortgagees), required by all governmental and/or quasi-governmen tal agencies 
in connection with land use and development matters (including, without 
Imitation, plats, waivers of plat, unities of title, covenants in lieu thereof, etc.), 
and in thzt regard, each Owner, by acceptance of the  deed to such Owner's Unit. 
zppo!n!s and designates t h e  6oara o i  Directors of the Association as such  
Owner's agent and attorney-in-fact to execute, any and all such documents or 
consents. 

Association Property. All funds and the title to all properties acquired by the  Association 
and therr proceeds shall be held for the benefit and use of the members in accordance 
with the provisions of the Declaration, these Articles and the By-Laws. 

Distribution of Income; Dissolution. The Association shall not pay a dividend to its 
members and shall make no distribution of income to its members, directors or officers, 
and upon dissolution, all assets of the Association shall be transferred only to another 
non-profit corporation or a public agency or as otherwise authorized by the Florida Not 
For Profit Corporation Act (Chapter 61 7, Florrda Statutes). 

Limitation The powers of the Association shall be Subject to and shall be exercised in 
accordance with the provisions hereof and of the Declaration, the By-Laws and the Act. 
provided that in the  event of conflict, the provisions of the Act shall control over those of 
the Declaration and By-Laws. 

ARTICLE 6 
MEMBERS 

Membership. The members of [he Association shall consist of all of the record title 
owners of Units in t h e  Condominium from time to time, and after termination of the 
Condominium, shall also consist of those who were members at the time of such 
termination, and their successors and assigns. 

Assisnment. The share of a member in the funds and assets of the Association cannot 
be assigned, hypothecated or transferred in any manner except as an appurtenance to 
the Unit for which that share is held. 

Votinq. On all matters upon which the membership shall be entitled to vote, there shall 
be only one vote for each Residential Unit, The Hotel Unit and each RetaillCommsrcial 
Unit shall be entitled to cast five (5) votes each. All votes shall be exercised or cast in t he  
manner provided by the Declaration and By-Laws. Any person or entity owning more 
than one Unit shall be entitled to cast the aggregate number of votes attributable to all 
Units owned . -  

Meetinqs. The By-Laws shall provide for an annual meeting of members. and may make 
provision for regular and special meetings of members other than the annual meeting. 



The Association Shall have perpetual existence 

ARTICLE 8 
INCORPORATOR 

Tile name and address of the Incorporator of this Corporation is: 

NAME ADDRESS 

Daniel J. Melk 5252 Fisher island Drive 
Miami FL 33109 

ARTICLE 9 
0 F F I C E R S 

Daniel J. Melk 

Secretarvfiieasuier: 

Randall P. Fiorenza 

5252 Fisher Island Drive 
Miami FL 33109 

5292 Fisher Island Drive 
Miami FL 33109 

ARTICLE 1 0  
DIRECTORS 

10.1 Number and Qualiicatlon. The property, business and affairs of the Association Shall be 
managed by a board consisting of the number of directors determined in the manner 
provided by the By-Laws. but which shail consist of no: less than three (3) director% 
Directors need not be members of the Assoclation. 

Duties and Powers. All of the duties and powers of the Association existing under the 
Act. the Deciaration. these Arlicles and the By-Laws Shall be exercised exclusively by the 
Board of Directors. Its agents. Contractors or employees. subject only to approval by Unit 
Owners when such approval is Specifically required. 

Election; Removal. Directors of the Association shall be elected at the annual meeting of 
the members in the manner determined by and Subject lo the qualifications set forth in 
the By-Laws. Directors may be removed and vacancies on the Board of Directors shall be 
filled in the manner provided by the By-Laws. 

Term of Develooer's Directors. The Develope: of the Condominlum shall appoint the 
members of the first Board of Directors and their replacements who shall hold office for 
the periods described in the By-Laws. 

First Directors. The names and addresses of the members of the first Board of Directors 
who Shall hold office until their succes~ors are elected and have taken office, as provided 
in the By-Laws. are as follows: 

10.2 

10.3 

10.4 

10.5 

NAME 

Daniel J Melk 

Randall P Ftorenza 

ADDRESS 

5252 Fisher Island Drive 
Miami FL 33109 

5292Fisher Island Drive 
Miami FL 33109 

Jeff Portanova 92 Oak Street 
New Canaan. CT 06840 



11.1 

- . _- 
posiuon would exercise under similar circumstances; and ih a manner reasonably 
believed to be in the best interests of the Association. Unless a Director has knowledge 
concerning a matter in question that makes reliance unwarranted, a Director, in 
discharging his duties, may rely on Information. opinions, reports or statements, including 
financial statements and other data, if prepared or presented by: one or more officers or 
employees of the  Association whom the Director reasonably believes to be reasonable 
and competent in the manners presented, legal counsel, public accountants or other 
persons as to matters the Director reasonably believes are wiihin the persons' 
professional or expert competence; or a Committee of which the Director is not a member 
if the Director reasonably believes the Committee merits confidence. A Director is not 
liable for arty action taken as a director, or any failure to take action, if he performed t he  
duties of his office in compliance with the foregoing standards. 

ARTICLE I I 
IN D EM N I F ICATION 

lndemnitees. The Association shatl indemnify any person who was or is a party to any 
proceeding (other than an action by, or in the right of, the Association) by reason of the 
fact that he IS or was a director, officer, employee or agent (each, an "Indemnitee") of the 
Association, against liability incurred in connection with such proceeding, including any 
appeal thereof, if h e  acted in good faith and in a manner he reasonably believed to be in, 
or not opposed to. the best interests of the Association and, with respect to any criminal 
action or proceeding, had no reasonabte cause to believe his conduct was unlawful. The 
termination of any proceeding by judgment, order, settlement, or conviction or upon a 
plea of nolo contendere or its equivalent shall not, of itself, create a presumption that the 
person did not act in good faith and in a manner which h e  reasonably believed to be in, or 
not opposed to, the best interests of the Association or, with respect to any criminal 
action or proceedin,g, had reasonable cause to believe that his conduct was unlawful. 

11.2 jndemnification. The P.ssociation shall indemnify any person, who was or is a party to 
any proceeding by or in the right of the Association lo  procure a judgment in its favor by 
reason of the fact that he is or was a director, officer, employee, or agent of the  
Association against expenses and amounts paid in settlement not exceeding, in the 
judgment of the board of directors, the estimated expense of litigating the proceeding to 
conclusion, actually and reasonably incurred in connection with the defense or settlement 
of such proceeding, Including any appeal thereof. Such indemnification shall be 
authorized if such person acted in good faith and in a manner he reasonably believed to 
be in, or not opposed to, the best interests of the Association, except that no 
indemnification shall be made under this subsectron in respect of any claim, issue, or 
matter as to which such person shall have been adjudged to be liable unless, and only to 
the extent that, the court in which such proceeding was brought, or any other court of 
competent jurisdiction, shall determine upon application that, despite the  adjudication of 
liability but in view of all circumsrances of the case, such person is fairty and reasonably 
entitled to indemnity for such expenses which such court shall deem proper. 

Indemnification for ExDenses. To Ihe extent that a director, officer, employee. or agent of 
the Association has been successful on the merits or otherwise in defense of any 
proceeding referred to in subsection 11.1 or 11.2, or in defense of any claim, issue, or 
matter therein, he shall be mdemnified against expenses actually and reasonably 
incurred by him in connection therewith. 

1 1.3 

1 1.4 Determination of Atmlicabilrty Any indemnification under subsection 1 I .I or subsection 
11 2,  unless pursuant to a determination by a court, shall be made by the Association 
only as authorized in the specific case upon a determination that indemnification of the 
director, officer, employee, or agent IS proper under the circumstances because he has 
met the applicable standard of conduct set forth in subsection 11 .I or subsection 1 'I -2. 
Such determination shall be made: 

(a) 6y the board of directors by a majority vote of a quorum consisting of directors 
who were not parties to such proceeding; 

(b) I f  such a quorum is not obtainable or, even if obtainable, by majority vote of a 
Committee duly designated by the Board of Directors (in which directors who are 
parties may participate) consisting solely of two or more Directors not at the time 
parties to the proceeding; 

> .  , -. 
(c) By independent legal counsel: L 

1, selected by the Board of Directors prescribed in paragraph -l1.4(a) or the 
committee prescribed in paragraph 11.4(b); or 



n 

alw uic ~uiislliilee cannot De designated under paragraph 11.4(b). 
Selected by majority vote of the full Board of Directors (in which Directors 
who are parties may participate); or 

(d) By a majority of the voting interests of the members of the Association who were 
not parties to such proceeding. 

11.5 Determination Reaardina ExDenses. Evaluation of the reasonableness of expenses and 
authorization of indemnification shall be made in the same manner as the determination 
that indemnification is permissible. However. if the determination of permissibility 6 
made by independent legal Counsel, persons Specified by paragraph I la (=)  shall 
evaluate the reasonableness of expenses and may authorize indemnification 

Advancins Expenses. Expenses incurred by an officer or director in defending a civil or 
criminai proceeding may be paid by the Association in advance of the final disposition of 
such proceeding upon receipt of an undertaking by or on behalf of such director or officer 
to repay such amount it he is ultimately found not to be entitled 10 indemnification by the 
Association pursuant to this section. Expenses incurred by other employees and agenls 
may be paid in advance upon such terms or conditions that the Board of Directors deems 
appropriate 

Exclusivity: Exclusions. The indemnification and advancement of expenses provided 
pursuanl to this section are not exclusive. and me Association may make any other or 
further indemnification or advancement of expenses of any of its directors, officers. 
employees, or agents, under any bylaw agreement. vote of shareholders or disinterested 
directors, or otherwise, bath as to action in his Official capacity and as to action in anoIher 
capacity while holding such office. However, indemnification or advancement of 
expenses Shall not be made lo or on behalf of any director, officer. employee, or agent if 
a judgment or other final adjudication estabiishes that his actions, of omissions io act. 
were material to the cause of action so adjudicated and constilute: 

(e)  

11 6 

11 7 

A violation of the criminal law. unless the director, officer. employee. or agent had 
reasonable cause to believe his conduct was lawful or had no reasonable cause 
to believe his conduct was unlawful: 

(f) A transaction from which the director, officer, employee. or agent derived an 
improper personai benefit; or 

(9) Willful misconduct or a conscious disregard for the best interests of the 
Association in a proceeding by or in the right of the Association to procure a 
judgment in its favor or in a proceeding by or in the right of the members of the 
Association. 

11.8 Continuins Effect. Indemnification and advancement of expenses as provided in this 
Section shall continue as, uniess otherwise provided when authorized or ratified. lo a 
Person who has ceased to be a director, officer. employee. or agent and shall inure to the 
benefit of the heirs, exewtors. and administiaton of such a person, uniess otherwise 
provided when authorized or ratified. 

11.9 &Plication to Court NotwithStanding the failure of a Association to provide 
indemnitication. and despite any contrary determination of the Board or of the members 
in the specific case, a director, offlcer. employee, or agent of the Association who is or 
was a party to a proceeding may appiy for indemnification or advancement of expenses. 
or both. to the court conducting the proceeding. to the circuit court, or to another court of 
competent jurisdiction. On receipt of an application, the court. afler giving any notice that 
it considers necessarj. may order indemnification and advancement of expenses. 
including expenses incurred in seeking wurt-ordered indemnification or advancement of 
expenses. if i t  determines that: 

(h) The director, officer. employee, or agent is entitied lo mandatory indemnification 
under SUbSeCtion 11.3. in which case the couif shail also order the Association to 
Pay the director reasonable expenses incurred in obtaining court-ordered 
indemnification or advancement of expenses; 

(i) The director. officer. employee, or agent is entitled to indemnification or 
advancement of expenses. or both. by virtue of the exercise by the Association of 
its power pursuant lo subsection 31.7; 01 

The director, officer. employee. or 'agent is fairly and reasonably enlitled lo  
indemnification or advancement of expenses, or both, in view of all the relevant 
circumstances. regardiess of whether such person met the standard of conduct 
Set forth in subsection 11.1, subsection 11.2, or subsection 11.7. unless (a) a 
cowi of competent jurisdiction determines. after all available appeals have been 
exhausted or not pursued by the proposed indemnttee, that he did not act in 

. .  - 
(1) 

, . ... 
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and (b) such court further specifically determines that indemnification should be 
denied. The termination of any proceeding by judgment. order. settlement, 
COnViCtion or upon a piea of nolo contendere or its equivalent shall not. of itself, 
Create a presumption that the person did not act in good faith or did act in a 
manner which he reasonably beliwed to be not in, or opposed to. the best 
interest of the Association. and. with respect to any criminal action or proceeding, 
that ne had reasonable cause to believe that his conduct was unlawful. 

11.10 Definitions. Fo: purposes of this Article 11, the term "expenses" shall be deemed to 
include attorneys' fees. including those for any appeals; the term 'Yiability" shall be 
deemed I O  include obligations lo pay a judgment. senlement, penalty, fine, and expenses 
actually and reasonably incurred wilh respect to a proceeding: the term '"proceeding'' 
shall be deemed to inciude any threatened, pending, or completed action. sud, or other 
type of proceeding, whether civil, criminal, administrative or investigative. and whether 
formal or Informal; and the term "agent" shall be deemed to include a volunteer: the term 
"serving at the request of the Association" Shall be deemed lo  include any service as a 
director, officer, employee or agent of the Association that imposes duties on such 
persons 

Amendment. 
provisions of this Article 
hereunder who has not given his prior written consent to such amendment. 

11.1 1 Anything to the contrary herein notwithstanding. no amendment lo the 
shall be applicable as to any party eligible for indemnification 

ARTICLE 12 
BY-LAWS 

The first By-Laws of the Association shaii be adopted by the Board of Directors and may be 
altered. amended or rescinded in the manner provided in the By-Laws and the Declaration. 

ARTICLE 13 
AMENDMENTS 
-- 

Amendments to these Articles Shall be proposed and adopted in the following manner: 

13.1 w. Notice of a proposed amendment shall be included in the notice of any meeting 
at which the proposed amendment is to be considered and shall be otherwise given in 
the time and manner provided in Chapter 617, Florida Statutes. Such notice shall contain 
the proposed amendment or a summary of the changes to be affected thereby. 

13.2 Adoplion. Amendments shall be proposed and adopted in the manner provided in 
Chapter 617, Florida Statutes and in the Act (the latter to control over the former to the 
extent provided tor in the Act). 

Limitafion. No amendment shall make any changes in the qualifications for membemhip, 
nor in the voting rights or propedy righ!s of members, nor any changes in Sections 5.3, 
5.4 or 5.5, Without tne approval in writing of all members and the joinder of all record 
owners of mortgages upon Units. No amendment Shall be made that is in conflict with 
the Act. the Deciaration or the By-Laws, nor shall any amendment make any changes 
which would in any way affect any Of the rights, privileges, powers or options herein 
provided in favor of or resewed to the Developer andior Institutional First Mortgagees, 
unless the Developer andlor the Institutional First Mortgagees. as appleabie, shall join in 
the execution of the amendment. No amendment to this paragraph 13.3 shall be 
effective. 

DeveloDer Amendments. To the extent lawful, the Dweloper may amend these Articles 
Consistent with the provisions of the Declaration allowing certain amendments to be 
effected by the Developer alone. 

RecordmQ. A copy of each amendment shall be filed with the Secretary of State pursuant 
to the provisions of applicable Florida law, and a copy cetiiied by the Secretary of State 
Shall be recorded in the public records of Broward County, Florida with an identification 
on the flrst page thereof of the book and page of said public records where the 
Declaration was recorded which contains, as an exhibit. lhe initial recording of these 
Articles. 

13.3 

13.4 

13.5 

. .  - 



IN WITNESS WHEREOF, the Incorporator has affixed his signature the day and year set forth 
below. 

Daniel J. Melk, Incorporator 



CiF:T F C A l  E PtSlGNAT KC ;LACE Ci. BLS VESS OR COMICI-E 
F O R - ! . €  SERVCE 0; PROCESS WITtW THIS STATE, 

G M I k :  AGihT ..PCE. Y. n 2 . t  PROCESS MAY BE SERVCU 

In compliance with the laws of Florida. the following is submilled: 

First -- That desiring to organize under the laws of the State of Florida with its principal office, as 

indicated in the ioregoing articles of incorporation. In the County o i  Broward, State of Florida. the 

Association named in the said articles has named Daniel J. Melk. located at 5252 Fisher Island Drive, 

Miami Florida 33109, as ils Statutory registered agent. 

Having been named the statutory agent of said Association at the place designated in this 

ceitificate. I am familiar with the obligations of that position, and hereby accept the same and agree to act 

in this capacity. and agree to compiy vith the provisions of Florida law relative to keeping lhe registered 

office open. 

A 
Daniel J. Melk, Registered Agent 

DATED this __ day of 





SUMMARY OF CERTAIN ASPECTS OF THE OFFERING 

Description of Condominium 

The name of the  condominium is THE ATLANTIC HOTEL CONDOMINIUM (the "Condominium"). 
The Condominium is located or to be located at 601 North Fort Lauderdale Beach Blvd., Fort Lauderdale, 
Florida 33304. luxury Resorts International, Inc., a Florida corporation (the "Developef >, is the 
owner of the unsold Units in the Condominium which are being offered for sale pursuant to this 
Prospectus. The Condominium will contain one {I) Building, which contains, in the aggregate, o n e  
hundred twenty nine (129) Units, consisting of one hundred twenty four (124) Residential Units, o n e  (?>  
Hotel Unit and four (4) RetailKommercial Units. The number of bedrooms and bathrooms in each 
Residential Unit in the Condominium is s e t  forth on Schedule "A" a t tached  hereto. Exhibit "2" to the ' 

Dedaration of Condominium (attached hereto as Exhibit "A") consists of a survey of the Realty, a graphic 
description of the Improvements located thereon, including, but not limited to, the Buiiding ih which the 
Units are located, and a plot plan thereof. Said Exhibit "2", together with the Declaration, is sufficient in 
detail to identify the Common Elements and each Unit and their relative locations and dimensions. 

The Condominium will consist only of the Units described herein, the Common Elements 
described in the Declaration of Condominium attached hereto as Exhibit 'A" and the recreation4 facilities 
described in . the section hereof entitled "Recreational and Certain Other Commonly Used Facilities 
Intended to be Constructed Within the Condominium Property". All other recreational and  other 
commonly used facilities will be part of the Shared Components (as defined in the Declaration), all as 
more particularly described in this Prospectus. 

The estimated latest date  of completion of the construction, finishing and equipping of the 
Condominium (but not necessarily any of the improvements included in the Sbared Components) is 
January 1, 2004, except as provided in the Purchase Agreement set forth as Exhibit "C" hereto to the 
contrary. 

THE CONDOMINIUM WILL BE CREATED AND UNITS WILL BE SOLD IN FEE 'SIMPLE 
INTERESTS. 

Condominium Structure 

Together, the improvements constituting the Common Elements, Residential Units, 
RetaillCommercial Units and Hotel Unit have been, or shall be, built and operated as an integrated 
project. Given the integration of the structure of those improvements, and notwithstanding anything to the 
contrary depicted on the surveylplot plan attached to the  Declaration, the fobwing components Of the 
improvements (the "Shared Components") shall be deemed part of the  Hotel Unit, whether or not 
graphkatly depicted as such on said surveylplot plan: any and all structural components of the 
Improvements, including, without limitation, all exterior block walls and all finishes (paint, stucco etc) and 
balconies, terraces and/or facades attached or affixed thereto; the roof; all roof trusses, roof Support 
elements and roofing insulation; all utility, mechanicat, electrical, telephonic, telecommunications, 
plumbing and other systems, including, without limitation, all wires, conduits, pipes, ducts, transformers, 
cabtes and o the r  apparatus used in the delivery of the utility, mechanical, telephonic, telecommunications, 
electrical, plumbing and/or other services; all heating, ventilating and air conditioning systems, including, 
without limitation, compressors, air handlers, ducts, chillers, water towers and other apparatus used in the 
delivery of HVAC services; all elevator shafts, elevator cabs, elevator cables and/or systems and/or 
equipment used in t h e  operation of the elevators transversing the Condominiurn Property; and all trash 
rooms, trash chutes and  any and all trash collection and/or disposal systems. In addition, the Shared 
components include the following areas  and/or facilities (together with a license for reasonable 
pedestrian access thereto, as determined by the  Hotel Unit Owner): the pools and pool deck: the spa and 
fitness center, if any, which may be located from time to time within the improvements constructed upon 
t he  Hotel Unit; the porte cochere drop-off; the garage, garage ramp(s) and all parking control equipment; 
all covered breezeways, sidewalks and promenades; restroom facilities; and maid service rooms on 
guestroom floors. Notwithstanding anything herein, or in any of the exhibits hereto, contained to  the 
contrary, the Shared Components shalt be deemed part of the Hotel Unit. The Hotel Unit O w n e r  shal l  
have the right (but not the obligation), by Supplemental Declaration executed by the Hotel Unit Owner 
alone, to designate additional portions of the Hotel Unit as Shared Components hereunder. 
Notwithstanding the designation of the Shared Components, the Hotel Unit Owner shall have the right, 
from time to  time, to expand, alter, relocate and  or eliminate the portions of the Hotel Unit deemed Shared 
Components, without requiring the consent or approval of the Association o r  any Owner, provided that 
any portions withdrawn a r e  not, in the reasonable -opinion vf t he  Hotel ..Unit Owner essential to the 
structural integrity of the Residlpntinl I lni+c --A'-- 

- '  - ' * -  



uuIII,, uc uecirieu anarea Lomponents. It is expressly contemplated that persons other than Unit 
Owners shatl be granted use rights in and to certain of the facilities of the Hotel Unit (such determination 
to be made in the sole and absolute discretion of the Hotel Unit Owner). 

FACILITY AND APPROXIMATE APPROXIMATE 

Recreational and Certain Other Commonly Used Facilities Intended to be Constructed Within t h e  
Condominium Property 

t ITS LOCATION 

Lobby 
(Ground Floor) 

Swimming Pool 

Spa 

Pool Deck 

Restrooms 
(Pool Deck) 

Fitness Room 

Spa Facility 

There are not intended to be any recreational facilities constructed upon the Common Elements. 

SIZE CAPACITY 

1273 square feet 85 persdns 

57 persons 

100 square feet 10 persons 

5,053 square feet A47 persons 

456 square feet 8 persons 

864 square feet 58 persons 

4,428 square feet 295 persons 

1,51 I square feet with 
depth from 3' to 4.5' 

Recreational and Certain Other Commonlv Used Facilities Intended to be Constructed Within The Hotel 
Unit to be Deemed Shared Components 

The following facilities are intended to be constructed within the Hotel Unit and are to be included 
within t he  Shared Components. Except as provided in the Declaration to the contrary, these facilities may 
be used by Owners of Units in the Condominium, their guests, tenants and invitees, by the Owner of the 
Hotel Unit, its guests, tenants and invitees and by any other persons permitted by the Hotel Unit Owner, 
including, without limitation, all guests of the hotel intended to be operated upon the Hotel Unit. 
Notwithstanding the foregoing, the Hotel Unit Owner shall have the right to adopt establish rules and 
regulations regarding the use of these facilities, including, without limitation, rules to prohibit dual usage of 
facilities by a Unit Owner and a tenant of the Unit during periods when a Unit is being rented or is 
availabfe for rental. The facilities are currently intended to include the foHowing (all to be located on 
designated portions of the Hotel Unit): 

, 

The facilities described above are intended to be constructed. The design, commencement and 
progress of any such construction, however, will be in the sole discretion of the Hotel Unit Owner, with 
use restricted, if at all, in t h e  manner determined by the  Hotel Unit Owner. The maximum number Of Units 
which may be located within the Condominium at the time any of the above-described Facilities may be 
constructed will not exceed one hundred thirty (130) ,Units, subject to increase or decrease at any time 
and from time to time, depending on a variety of factors including, but not limited to, revised development 
plans, market conditions and governmental controls. Developer intends to expend approximately 
$ 2 5 , 0 0 ~ . ~ ~  to provide certain personal property in and around these facilities (to be selected in the Sole 
discretion of Developer). 

Expansion of Recreational Facilities 

RECREATKNAL FACILITIES MAY BE EXPANDED OR ADDED WITHOUT CONSENT OF I." 
OWNERS OR THE CONDOMINIUM ASSOCIATION. 

The Hotel Unit Owner reserves the right at any time to eliminate, provide, alter or expand any of 
the  above-described recreational facilities of the Hotel Unit as the Hotel Unit Owner deems appropriate. 
The consent of the Unit Owners or the Condominium Association shall not be required for any such 

-cOnStrUCtion, expansion or other determination. The cost of any such construction or expansion shall be 
borne exclusivdy by the Hotel Unit Owner. The Hotel Unit Owner is not obligated, however, to so expand 
any facilities nrnvido artAit;*n-I C--X+:-- 



see Sections 16.8 and 17 of the Declaration of Concbminium for further details. As it is intended 
that the Units may be used for transient and/or hotel rentals, the Developer i n t e n d s  to engage in a 
program of renting or leasing sold and unsold Units upon such terms as Developer shall approve and as 
permitted by t he  Act and the rules promulgated thereunder. In the event any Unit is sold prior to the 
expiration of the term of a lease (which may occur during an indefinite period), title to such Unit (or Units) 
will be conveyed subject to the lease (or leases) and purchasers will succeed to the interests of the 
applicable lessor. If any Unit is sold subject to a lease, a c ~ p y  of the executed lease will be attached to 
the Agreement for Sale in accordance with the terms of Florida Statutes, Section 718.503(1)(a)(4). If  a 
Unit has been previously occupied, the Developer will so advise a prospective purchaser, in writing, prior 
to t h e  time that t h e  purchaser is requested to execute an Agreement for Sale, if required by law. 

Manaqement of the Condominium 

There is not presently a contract for the management of the condominium property. The 
Association may, however, enter into an agreement with a manager to serve the Condominium. Any 
such management agreement, in addition to the means of termination which may be provided in the 
agreement, may be cancelled by unit owners pursuant to the Condominium Act, Florida Statutes, Section 
728.302. Section 71 8.302( I)(@, Florida Statutes, provides in relevant part that: 

, 

I f . .  . unit owners other than the developer have assumed control of the association, or if unit 
owners other than the developer own not less than 75 percent of the units in the condominium, 
the cancellation shall be  by concurrence of the owners of not less than 75 percent of the units 
other than the units owned by the developer. If a grant, reservation or contract is so cancelled 
and the unit owners other than the developer have not assumed control of the association, the 
association shall make a new contract or otherwise provide for maintenance, management or 
operation in lieu of the cancelled obligation, at the direction of the owners of not less than a 
majority of the units in the condominium other than the units owned by t h e  developer. 

Any fees which may be payable by the Association to a Manager shall be part of the Common 
Expenses of the Condominium that are included in the Assessments payable by Unit Owners. 

Currently, there are no maintenance or service contracts affecting the  Condominium having a 
non-cancellable term in excess of one year. The Association is empowered at any time and frorh time to 
time, to enter into such maintenance and/or service contracts for valuable consideration and upon such 
terms and conditions as the Board of Directors shall approve without the consent of Unit Owners. Any 
maintenance and/or service contracts may be subject to cancellation by the Association and by Unit 
Owners directly in accordance with the aforesaid Section 71 8.302, Florida Statutes. 

Transfer of Controt of the  Associations 

The initial officers and directors of the Condominium Association are or will all be designees of 
the Developer. 

THE DEVELOPER HAS THE RIGHT TO RETAIN CONTROL OF THE CONDOMINIUM 
ASSOCIATION AFTER A MAJORITY OF THE UNITS HAVE BEEN SOLD. 

See Section 718.301, Florida Statutes, and Section 4.15 of the By-Laws of the Association, a 
copy of which By-Laws is set forth as Exhibit ”4” to the Declaration of Condominium. The Directors of the 
Condominium Association designated by the Developer will be replaced by Directors elected by Unit 
Owners other than the Developer no later than is required by the applicable provisions of the Florida 
Condominium Act, Section 71 8.301 , Florida Statutes. 

Restrictions on Use of Units and Common Elements and Alienability. The following is a SU”aV of 
certain of the restrictions which affect the Units. TO the extent permitted by the Act, the Developer and 
certain related parties are exempt from these restrictions. 

( k x “ y .  Each Residential Unit shall be used as a residence only, whether for p e r ” x X  
temporary or transient use, except as otherwise herein expressly provided, ail in accordance with 
all applicable county and state codes, ordinances and regulations. The Hotel Unit and the 
RetaiU”ercia1 Units may be used for any lawful purpose, and may be used by the Owner(s1 
thereof and itshheir guests, tenants and invitees. 

The rights of Residential Unit Owners and RetailICommercial Unit Owners to use the Hotel Unit 
shall* be limited to the extent granted in, and subject to-the restrictions nf thp [Iprlaratinn 2nd 
~,hl:--&:-- f 



-. ._-. L, ab IU W l L m x  limitatton) housekeeping, transient 
rental services and resirvation services, room service, personal services, etc. 

Pet Restrictions. Domesticated dogs andfor cats may be maintained in a Residential unit 
provided such pets are: (i) permined to be so kept by applicable laws and regulations, (ii) not left 
unattended on balconies or in lanai areas, (iii) generally, not a nuisance to residents of other 
Units and (iv) not a pit bull or other breed considered to be dangerous by t h e  Board of Directors; 
provided that neither the Developer, the Hotel Unit Owner, the Board nor the Association shall be 
liable for any personal injury, death or property damage resulting from a violation of the faregoing 
and any occupant of a Unit committing such a violation shall fully indemnify and hold harmless 
the  Developer, Hotel Unit Owner Board of Directors, each Unit Owner a n d  the Association in such 
regard. No pet shall be brought onto the Shared Components except as permitted by the Hotel 
Unit Owner. 

Hotel Related Service. The Motel Unit Owner shall have the exclusive right (but not the 
obligation) to provide hotel andlor transient rental services, including, but not limited to, 
solicitation and/or provision of housekeeping, personal services (Le., massage, personal training, 
dry cleaning, etc.) and/or food a n d  beverage service, to the Condominium and the Unit ChfnerS. 
No amendment to the Declaration or rule of the Association may be adopted to impair or abridge 
the rights granted to the Hotel Unit Owner related to Hotel Related Services without the 
affirmative vote of not fess than 80% of the voting interests of the  Residential Unit Owners and 
100% of the voting interests of the Hotel Unit Owner. 

Alterations.. No Residential Unit Owner or Retail/Commerciai Unit Owner shall cause or allow 
improvements or changes to any Residential Unit, RetaiVCommercial Unit, Common Elements or 
Association Property, including, but not limited to, painting or other decorating of any nature, 
installing any electrical wiring, television antenna, machinery, or air-conditioning units, which in 
any manner change the  appearance of any portion of the Building or the exterior of said Unit, 
without obtaining the  prior written consent of the Association. Curtains or drapes (or linings 
thereof) which face t h e  exterior windows or gtass doors of Units shalt be white or off-white in color 
and shall be subject to disapproval by the Hotel Unit Owner, in which case they shall be removed 
and replaced with acceptable items. 

Nuisances. No nuisances {as defined by the Association) shalt be aflowed on the Condominium 
or Association Property, nor shall any use or practice be allowed which is a source of annoyance 
to occupants of Units or which interferes with the peaceful possession or proper use of the 
Condominium and/or Association Property by its residents, occupants or members. No activity 
specifically I permitted by the Declaration, including, without limitation, activities or businesses 
conducted from the Hotel Unit, shall be deemed a nuisance. 

No Immo,per Uses. No improper, offensive, hazardous or unlawful use shall be made of the 
Condominium or Association Property or any part thereof, and all valid laws, zoning ordinances 
and regulations of all governmental bodies having jurisdiction thereover shall be observed. 
Violations of laws, orders, rufes, regulations or requirements of any governmental agency having 
jurisdiction thereover, relating to any  portion of the Condominium and/or Association Property, 
shall be corrected by, and at the sole expense of, the  party obligated to maintain or repair such 
portion of the Condominium Property, a s  elsewhere herein set forth. No activity specifically 
permitted by the Declaration shall be deemed to be a violation of this regulation. 

Leases. It is intended that the Units may be used for transient and/or hotel rentals. AS such, 
leasing of Units shall not be subject to the approvat of the Association and/or any other 
limitations, other than as expressly provided in the Declaration. Each tenant  or occupant shall 
comply with the covenants, terms, conditions and restrictions of the Declaration and with any and 
all rules and regulations adopted by the Hotel Unit Owner and/or Association from time to time, 
including, without limitation, any and all regulations and/or procedures adopted by the Hotel Unit 
Owner regarding mandatory check-in for Owners and residents, coordination of charging 
privileges and other matters reasonably necessary to allow Owners and hotel guests to be well 
integrated into a unified operation. The Unit Owner will be jointly and severally liable with the 
tenant to the Association for any amount which is required by t h e  Association and/or the Hotel 
Unit Owner to repair any damage to the Common Elements, the Hotel Unit and/or the Shared 
Components resulting from acts or omissions of tenants (as determined in the sole discretion Of 
the Association) and to pay any claim for injury or damage to property caused by the negligence 
of the tenant and special charges may be levied against the Unit therefor. All tenancies are 
subordinate to any lien filed by the Condominium Association or the Hotel Unit Owner, whether 
prior or subsequent to such lease. Notwithstanding the foregoing, there shalf be no minimum 
lease term for the rental of Units, nor shalt there be a maximum number of times that a Unit may 
be leased. There shall be no amendment to the,foregoing leasing phvisions without the prior 
approval of eighty percent (80%) of the entire voting interests of all Unit Owners. 



C I ~  t d l p w t y .  nny ana ail replacements of hard surface floor coverings are to be of the same 
material as originally instakd. 

Association Access to Units. In order to facilitate access to Units by the Association, it shall be 
the responsibitity of all Unit Owners to deliver a set of keys (or access card or code, as may be 
applicable) to their respective Units to the Association and the Hotel Unit Owner to use in the 
performance of its functions. No Owner shall change the locks to his Unit without so notifying the 
Association and Hotel Unit Owner and delivering to the Association and the Hotel Unit Owner a 
new set of keys (or access card or code, as may be applicable) to such Unit. The Hotel Unit 
Owner shall have the right to adopt reasonable regulations from time to time regarding access 
control and check-in, check-out procedures which shall be applicable to both hotel guests and 
U R i t  Owners. 

Antennas, Satellite Dishes. No Owner may install any antenna, satellite dish or other transmitting 
or receiving apparatus in or upon his or her Unit (andlor areas appurtenant thereto), without the 
prior written consent of the Hotel Unit Owner. 

Parkinq. All vehicle parking shall be by valet only and subject to the procedures,' rules and 
regulations adopted from time to time by the Hotel Unit Owner. 

Storaqe on Balconiesflerraces. No equipment, materials or other items shall be kept or stored 
on any balcony or terrace area of the Condominium, including but not limited to toweb, clothing, 
bicycles. The foregoing shall not prevent, however, placing and using patio-type furniture, 
planters and other items in such areas if same are normally and customarily used for a residential 
balcony or terrace area, but all such patio furniture, pianters and others must be reasonably 
acceptable to the Motel Unit Owner. In the event of any doubt or dispute as to whether a 
particular item is permitted hereunder, the decision of the Hotel Unit Owner shall be final and 
dispositive. 

THE SALE, LEASE, OR T W N S F E R  OF UNiTS IS RESTRICTED OR CONTROLLED. 

For these and other restrictions upon the use of Units and Common Elements, reference should 
be made to all Exhibits contained in this Prospectus (particularly Sections 8, 16 and 17 of the Declaration) 
in addition to the specific references noted. I 

Utilities and Certain Services 

Utilities and certain other services will be furnished or made available to the Condominium as 
follows: 

Electricity ............. Florida Power & Light 

Telephone ............... BellSou th  

Water ................... City of Fort Lauderdale 

Sanitary Sewage and Waste 
Disposal .............. City of Fort Lauderdate 

Solid Waste Removal ..... Private Contractor(s) (to be determined) 

Storm Drainage .......... 

Gas .......... 

Private system of natural and artificial 
percolation and run-off 

TECO 

Apportionment of Common Expenses and Ownership uf the Common Elements 

The Owner(s) of each Unit will awn an undivided percentage interest in the Common EIements of 
the Condominium and Common Surplus of the Condominium Association and shall be obligated for a 
percentage share of the Common Expenses, said shares being set forth on Exhibit "3" to the Declaration 
of Condominium. The Common Expenses include all expenses incurred by the Association for the 
operation, maintenance, repair, replacement or protection of the Common Elements and Association 
Property, t h e  costs of carrying out the  powers and duties of the Association, and any other expense, 
whether or not included in the foregoing, designated as a "Common Expense" by the Act, the Declaration, 
the Articles or the  Bylaws. Common Expenses shall ' also @dude, without limitation: Ci) at1 reserves . . . . . . .  r@nllirprl h\t t h m  A-* -- -L---- * -  



- ----.---. vl lhs u Y v l l c ~ ~ .  cam unrrs percentage interest in the Common Elements and 
C O r h "  Surplus and percentage share of the Common Expenses will be as set forth in the Dectaration, 
~~~e being calculated generally based upon the relative square footage of each Unit. 

. fn addition to the Assessments payable to the  Association, each Unit Owner shall be obligated for 
PaY'f" of sums to the Hotel Unit Owner for use and enjoyment of the Shared Components. See 
Section I 2  of the Declaration. 

THE HOTEL UNIT OWNER HAS A LIEN RIGHT AGAINST EACH UNIT TO SECURE THE 
PAYMENT OF ASSESSMENTS OR OTHER EXACTIONS COMING DUE FOR THE MAINTENANCE, 
OPERATION, UPKEEP AND REPAIR THE SHARED COMPONENTS, ALL AS DEFINED IN THE 
DECLARATION OF CONDOM1NIUM. THE FAILURE TO MAKE THESE PAYMENTS, WHETHER BY 
THE CONDOMINIUM ASSOClATiON OR THE UNIT OWNER MAY RESULT 1N FORECLOSURE OF 
THE LIEN ON THE lNDlVlDUAt UNITS AS WELL AS ANY PROPERTY OF THE CONDOMINIUM 
ASS 0 C 1 ATi 0 N 

Closins Expenses; T h e  Aqreement for Sale; Escrow Deposits 

At the  time of closing of title, the purchaser will pay a closing charge equal to one and one quarter 
percent (4  25%) of the purchase price of the applicable Unit. From this charge, the Developer will pay the 
casts of officially recording the deed, for documentary stamp taxes, and reimbursement for certain of 
Seller's closing administration expenses and Seller's attorneys' fees in connection with closing. The 
purchaser's closing charge will be subject to increase to the extent that any of such specifically mentioned 
costs increase. In addition, the purchaser shall pay for the premium on the owner's title insurance policy 
for the Unit. 

At the time of closing of titfe, the purchaser will also make a contribution to the funds of the 
Condominium Association, said contribution to be in an amount equal to twice the monthly assessment 
amount payable to the Condominium Association (which contributions are not to be credited against 
regular assessments). This sum shall be deposited in the Association's accounts for the intended 
purpose of establishing initial operating funds and working capital and for initiaI, non-recurring expenses. 
Purchaser must also pay at the time of closing a working capital contribution in an amount equal to twice 
the monthly maintenance charge owed to the Hotel Unit Owner, which is payable directly to the Hotel Unit 
Owner to provide it with initial capital and shall not  be credited against regular assessments, This Sum 
shall be deposited in the appropriate entity's accounts for the  intended purpose of establishing initial 
operating funds  and working capital and for initial, non-recurring expenses. Notwithstanding the 
foregoing intent, however, all contributions may be used by the entity fur any purpose (including, but not 
limited to, t h e  reimbursement of the Developer for certain expenses as more particularly described in the 
subsection hereof entitled 'Contracts to be Assigned by Developer"). 

Purchasers shall also be required to pay, at closing: (i) a reimbursement to Seller for any utility, 
cable or interactive communication deposits or hook-up fees which Seller may have advanced prior to 
closing for the  Unit, (ii) any charge for any options or upgrading of standard items included, or to be 
included, in the Unit, (iii) a charge of $150.00 for a computer update and recertification of title to the Unjt, 
(iv) a reimbursement for charges incurred in connection with coordinating closing with purchaser or 
purchaser's lender, and (VI late charges, if applicable, all as provided in the Agreement. 

I f  the Developer permits a closing to be rescheduled from the originally scheduled closing date at 
the request of a purchaser, such purchaser shall pay to the Developer, at the time of rescheduling, a late 
dosing charge determined in the manner set forth in the Purchase Agreement. In addition, all closing 
prorations shal! be made as of the originally scheduled closing date. Developer is not obligated to 
consent to any such delay. 

All purchasers obtaining a mortgage also will pay any "points", origination fees, appraisal fees, 
prepaid interest due, lender's title insurance premiums, and all other charges the lender may charge at 
closing, and if required, an amount to be determined by the lender to establish an escrow for payment of 
real estate taxes and other charges relating to the Unit and any private mortgage insurance premiums, if 
applicable. Notwithstanding any of the references in this paragraph to coordinating closing with any 
lender that Buyer may elect to obtain, nothing herein shall be deemed to make this Agreement, or Buyer's 
obligations under this Agreement, conditional or contingent in any manner on Buyer obtaining a loan to 
f i r ' "  any portion of the Purchase Price; it being the agreement of Buyer that 8uyer shall be obligated 
to close "all cash". 

The Developer is not obligated to provide a purchaser with a title opinion or an abstract of title. A 
policy of owner's title insurance, however, will be provided to a purchaserat the .purchaser's expense after 

2 . . _ .  . closin 9. ' . -b .-. 
' .  



I Iuulllballvi I VI any sucn Agreement or Agreements shalt not ves t  any purchaser or Unit (3m-w whose 
Agreement was not so modified with any rights of any sort. Buyers’ deposits wilt be held and disbursed 
accordance with the  Escrow Agreement attached hereto as Exhibit “D” 

Sales Commissions 

The Developer will pay t he  sales commissions, if any, of the on-premises sales agents retained 
by Developer in connection with the sale of the Units. The purchaser will be responsible fbr the  
commission of any other broker or salesman with whom purchaser may have dealt, unless Developer 
otherwise agrees in writing. 

ldentitv of Developer 

Luxury Resorts International, inc., a Florida corporation, is the Developer of the 
Condominium. Being a relatively newly formed entity, it has no prior experience in the area of 
condominium or other real e s t a t e  development. Daniel Melk is affiliated with the develdper as the 
principal directing the creation and sale of the Condominium and has approximately eight years of 
experience in t h e  a r e a s  of real estate construction and development. He has been involved with the 
development and management of condominiums located on Fisher Island in Miami/Dade County, Florida, 
and has also been involved with the development of six condominium projects, five single family home 
projects, and four townhouse projects in Chicago, 111. 

The information provided above as to Mr. Daniel Metk is given solely for the purpose Of 
complying with Section 71 8.504(23), Florida Statutes, and is not intended to create or suggest any 
personal liability on the part of hlr. Daniel Metk. 

Contracts to be Assiqned by Deveioper 

Upon or before closing of title to the  first Unit, Developer shall assign to t h e  appropriate 
Association all of Developer‘s right, title and interest in and to all contracts relating to the provision of 
utitities, insurance and other services to the condominium, and from and after such date, all benefits and 
burdens thereunder shall accrue and apply to the applicable Association. The Developer shalt be entitled 
to  be reimbursed for all deposits, prepaid premiums, rentals and other consideration paid by the 
Developer to such insurers, contractors and utility companies, pro-rated a5 of the date of closing for each 
Unit, except that t h e  deposits for utilities will be reimbursed in full without proration. 

, 

Natura I Disturbances 

Among other  acts of God and uncontroliable events, hurricanes have occurred in South Florida 
and, as waterfront property, t he  Condominium is exposed to the potential damages of hurricanes, 
including, but not limited to, damages from storm surges and wind-driven rain. Water or other damages 
from this or other extraordinary causes shall not be the responsibility of the Developer. 

Estimated Operatinq Budsets  

Attached hereto as Exhibit uB-I’’ is the Estimated Operating Budget for the Condominium 
Association. Buyer understands that the Estimated Operating Budget provides only an estimate of what it 
will cost to run the Association during the period of time stated in the Budget. The Budget, however, is 
not guaranteed to accurately predict actual expenditures. It is intended that the Developer, as the sole 
Unit Owner upon t h e  formation of the Condominium, will vote not to provide any reserves for the initial 
year of the Association. Thereafter, on an annual basis, a majority of the Association’s members may 
vote to continue not to provide arty reserves. If such a vote is in fact made to waive reserves, the 
~ssessmeflts per unit will be as set forth in the Estimated Operating Budget as “Assessments  per Unit - 
Without Reserves”. If no such vote is made, the assessments per Unit will be as set forth in the 
Estimated Operating Budget as ”Assessments per Unit - With Reserves”. 

A proposed Estimated Operating Budget for the Shared Components is set forth as Ed~ibi t  “B-2”. 
It is anticipated that this Estimated Operating Budget shall provide for reserves. 

Easements Located or to be Located on t h e  Condominium Propertv 



For more details, refer to the Declaration of Condominium. The easements provided for in the 
Declaration of Condominium and the Florida Condominium Act are not summarized here. . 

Radon 

Under the laws of the State of Florida, each prospective purchaser is hereby advised that radon is 
a naturally occurring radioactive gas that, when it has accumulated in a building in sufficient quantities, 
may present health risks to persons who are exposed to it over time. Levels of radon that exceed federal 
and state guidelines have been found in buildings in Florida. Additional information regarding radon and 
radon testing may be obtained from your county public health unit. The foregoing notice is provided in 
order to comply with state law and is for informational purposes only. Developer does not conduct radon 
testing with respect to the Condominium and specifically disclaims any and all representations or 
warranties as to the absence of radon gas or radon producing conditions in connection with the 
Condominium. 

Evidence of Ownership 

Developer is the  fee titleholder of the fee simple title to the  property which is intended to be 
Attached as Exhibit “E’ to this Prospectus is evidence of the developed as t h e  Condominium. 

Developer‘s interest in and to the Condominium Property. 

The foregoing is not intended to present a complete summary of ail of the provisions of the 
various documents referred to herein. Statements made as to the provisions of such documents are 
qualified in all respects by the content of such documents. 

Definitions 

The definitions set forth in the Declaration of Condominium shall be applicable to this Prospectus, 
unless otherwise specifically stated or unless the context would prohibit. 

Effective Date 

This Prospectus is effective January 1, 2002. 
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FORTPUDERDALE, FLORI 5 A  

LEGAL DESCRIPTION: & 
Lot 1 , A RESUBDIVISION OF BLOCK E, BIRCH OCEAN FRONT SUBDIVISION NO.- 2, according 
to the plat thereof us recorded in Plat Book 26 at Page 33 of t h e  Public Records of 
Broward Coun ty ,  Florida. 

SURVEYOR'S NOTES: 

This site lies in Section 6, Township 50 South, Range 43 Eost, City of for t  Louderdoll 
Broward County, Florida. 

Ail documen t s  ore recorded in the Public Records of Brawurd County, Florida unless 
otherwise noted. 

Londs s h o w n  hereon were not obstructed for easements and /o r  rights-of-way of 
records. 

Beorings hereon  are re fer red  to an assumed value of S 02'00'47" W for t h e  West rig] 
of way line of N o r t h  Atlantic Boulevurd (State Rood A-1-A), and evidenced by 
( 2 )  set nail & disk. 

Elevations shown hereon are relative to t h e  National Geodetic Vertical Datum of 7929, 
based on Broword County B e n c h  Mark R-72, Elevation t8 .29  Located by bross disk in 
sidewol k. 

Lands shown hereon  are  located in Federal Flood Zone X & A 0  (Depth 1') per 
Community Pone! No. 725105 0217 F, dated August 18, 1992, and index map revised 
October 2, 1997. < 

Dimensions indicoted hereon are field measured using o total station etectronic distoncc 
measurement (EDM), u n l e s s  otherwise noted. 

Lands shown hereon contoining 36,970 squore feet, or 0.849 acres, more or less. 

Precision of  closure 1 : 10,000 - Commercial Class Survey. 

Roof overhang not located unless otherwise shown. 

Underground improvements and/or  underground encroachments not shown unless 
otherwise indicated. 

The approximate locotion of all utilities shown hereon were determined from As-Budt 
plans and/or on -site locations and shou ld  be verified before construction. 

Legal description shown he reon  furn ished  by client. 

SURVEYOR'S CERTIFICATION: 

I hereby certify that t h i s  ' 'Boundary & Topographic Survey" was made under  my 
responsible cha rge  on February 5 ,  200t, and meets t h e  Minimum Technical S tondads  0 s  
set f o r t h  by the Florida Board of Professional Surveyors and Moppers in Chapter 61G17-6, 
Florida Administrative Code, p u r s u a n t  to Section 472.027, Florida Statutes. 

"Not valid without the signature and the original raised 
seal of a Florida Licensed Surveyor and Mapper" 

FORTIN, LEAVY, SKILES, INC., LB3653 



FORTWU DERBALE, FLORIDA 

4 :  

STATE OF FLORIDA 
ss 

COUNTY OF MIAMI-DAD€ 
BEFORE ME, the undersigned a u t h o r i t y  duly a u t h o r i z e d  to  o d m i n i s t e r  oaths a n d  t a k e  

acknowledgements, personolly appeared DANIEL C. FORTIN, by me well known ond known to 
m e  to be the person hereinofter described, who being by me  f i rst  duly c a u t i o n e d  and sworn, 
deposes and says on oath o s  follows, to wit: 

FORTIN, L EAVY,, I -- SKILES. 

1 .  That h e  is a duly registered and duly l icensed Surveyor and Mapper authorized to 
proctice u n d e r  the lows of the State of Florida. 

2. Affiant  he reby  certifies that the  attoched s k e t c h  a n d  floor plans marked Exhibit  6 ,  
together with the  wording of t h e  Declaration of Condominium is an accurate representation 
If the location a n d  dimensions of the PROPOSED IMPROVEMENTS to the  land according 

to the plans and specifications, ond t h a t  t h e r e  can be determined therefrom the 
i d e n t i f i c a t i o n ,  location, dimensions a n d  size of t h e  common e l e m e n t s  ond  of each 
condominium unit  therein. There may exist some variance, between the proposed 
improvements and the  improvements as constructed. 

3. That. the improvements represented hereon ore proposed ond hove not been 
constructed ond must b e  inspected, measured, and recertified upon "substantial" completion 

I occordance with the provisions of Florida ' Statute 71 8.104 

4. Tha t  the architectural plans used in t h e  preparation of this Exhibit 5 ,  were  
prepared by OSCAR I .  GARCIA, A.I.A. Architect FI. Lic: AR0012551, 408 S. ANDREW 
SUITE 101 FT, LAUDERDALE, FLORIDA 33301 Phone: (954) 462-9040 (954) 462-1090 Fax. 

5. T h a t  t h e  Eleva t ions  shown  he reon  ore relative to  the Nationol Geodetic Ver t i ca l  
Datum of 1929, based o n  project dotum. 

URTHER AFFIANT SAYETH NAUGHT. 
FORTIN, LEAVY, SKILES, INC., L83653 

8y: - -_______________________ 
Ooniel C. Fortin, For The Firm 
PROFESSIONAL SURVEYOR AND MAPPER LS2853 
Stote of Florida 

4 

4 2  SS 
COUNTY OF MIAMI-DADE 

2 T STATE OF FLORIDA 

42 c 

4 :DANIEL C. FORTIN, who is personally known to me a n d  w h o  did not take an 0~1th. 

d t ,  

4 .' "3TARY PU8LIC- State o f  Florida 

-1 2 

The foregoing instrument wos acknow edged before m e  t h i s  November 19, 2001 by 

l-------l---l-_--_l__l_____l 
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