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RE: Docket NO. 020413-SU us c-1; 
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In re: Initiation of show cause proceedings against Aloha 
Utilities, Inc. in Pasco County f o r  failure to charge 
approved service availability charges, in violation of 
Order No. PSC-01-0326-FOF-SU and Section 367,091, F.S. 

D e a r  Ms. Bayo: 

copies of 
Aloha Utilities, Inc.'s Motion for Clarification and Motion for 
Reconsideration to be filed in this docket. Please stamp and 
return to our office the additional copy of this motion that is 
enclosed. 

Enclosed please find the original and fifteen (15) 

Your attention to this matter is appreciated. Should you have 
any questions or need any additional information, please contact 
me . 

Very truly yours, 

Suzanne Brownless 
Attorney €or Aloha Utilities, Inc. 
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IN RE: Initiation of show cause 1 
proceedings against Aloha Utilities, 1 
Inc. in Pasco County f o r  failure to ) 

charges, in violation of Order No, 1 
PSC-01-0326-FOF-SU and Section 1 
367.091, Florida S t a t u t e s .  1 

1 

charge approved service availability 1 DOCKET NO. 020413-SU 

ALOHA UTILITIES, INC.'S MOTION FOR CLARIFICATION 
AND 

MOTION FOR RECONSIDERATION 

Pursuant to Rules 2 5 - 2 2 . 0 6 0  and 28-106.204, F.A.C., Aloha 

Utilities, Inc .  (Aloha) files this Motion for Clarification and 

Reconsideration of Order PSC-02-1250-SC-SU (Order 02- , i2kO)  , issued 

on September 11, 2002, and in support thereof states a& follows: 

1. Order 02-1250 addressed seven issues: Issues 1, 3 ,  4 ,  and 

6' as proposed agency action and Issues 2, 5 and 7' as final agency 

action. [Order 02-1250 at 1-21 

RECONSIDERATION 

2. In Order 02-1250 the Commission granted SRK Partnership 

Holdings, LLC and Benchmark Manmem Corporation ("Limited Partners") 

intervention in this docket but limited the intervention to Issues 

3 and 6 which concern the ability of Aloha to backbill developers 

who connected to its wastewater system between May 23, 2001 and 

April 16, 2002 and the effective date of Aloha's wastewater service 

availability tariff increasing rates to $1,650 per ERC and $12.79 

Issue 1: Aloha's proposed Settlement Agreement; Issue 3: 
backbilling; Issue 4: Imputation of CIAC; Issue 6 :  Effective date 
of wastewater service availability tariff. 

Issue 2 :  Show cause; Issue 5: Intervendon of SRIC 
Partnership Holdings, 
7: Closure of docket. 

Suzanne Brownless, P 



per gallon for all other connections, respectively. [Order 02-1250 

at 9-101. 

3 .  Reconsideration is appropriate when an agency has 

overlooked or failed to consider some point of fact or law in its 

i n i t i a l  decision, Diamond Cab Company v. Kinq, 146 So.2d 889, 891 
I 

(Fla. 1962). 

4. The Commission's grant of intervention to Limited 

I Partners is the appropriate subject for reconsideration because the 

Commission's decision granting the Limited Partners intervention on 

! 

both Issue 3, backbilling, and Issue 6, the effective date of 

to the 

Applicatilon of these 

Aloha's wastewater service availability tariff, is cqptrary ' I  

undisputed facts presented to the Commission. 

undisputed facts to the test for substantial interest stated in 

Aqrico c1earl.y establishes that the Limited Partners do not have a 

substantial interest in the backbilling issue. 

5 .  As stated in the Limited Partner's Petition to Intervene 

and repeated in Order 02-1250, the Limited Partners did not 

formally request to be connected to Aloha's system until June 14, 

2 0 0 2  and did not actually connect to Aloha's system until July 18, 

2 0 0 2 .  [Limited Partners' Petition at 4 - 5 ;  Order 02-1250 at 6-71 

Therefore, under the undisputed facts presented to the Commission 

by the Limited Partners, upon which the Commission relied, there 

can be no I1backbiLlinglr with regard to the Limited Partners f o r  the 

simple reason that the Limited Partners neither formally requested 

nor connected to Aloha's wastewater system prior to April 16, 2002 .  

6. Simply stated, the Limited Partners have no substantial 
1, 
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interest in the backbilling issue because they were charged a 

service availability fee based on the higher rate of $12.79 per 

I 

! 
' :  

I 

gallon for nonresidential connections set by O r d e r  PSC-01-0326-FOF- 

SU. Under no circumstances will the Limited Partners be asked by 

A l o h a  to pay any more than they have already paid, i . e ,  be 

backbilled, In fact, the Limited Partners contend that Aloha 

should refund approximately $ 5 0 0 , 0 0 0  to them because they were 

billed the higher service availability fee. That being the case, 

the Commission's decision on this issue of backbilling cannot 

a f fec t  the Limited Partners. The Limited Partners do not meet the 

first prong of the Agrico3 two-pronged test for inteFvkntion. 

7. A review of the August 20th agenda conference reveals 

that the Limited Partners agree that their only substantial 

interest in this proceeding is the effective date of the tariff. 

This statement was made in various forms by the Limited Partners' 

counsel no less than four separate times during the course of the 

four hour agenda conference discussion.4 Of particular note is 

Aqrico Chemical Co. v. Department of Environmental 
Requlation, 406 So.2d 4 7 8 ,  482 (Fla. 2d DCA 1981). 

In response to the question of whether she wished to speak 
on Issue 1, the proposed Settlement Agreement, the Limited 
Partners' counsel replied: "No. We're only interested in the 
issues that determine the effective date of t h e  tariff that did get 
filed finally." [T. 193 [W] e take issue with staff's position that 
the effective date of the tariff should be April 16th, and we will 
be substantially affected by t he  effective date of the tariff, 
depending on when it is.#! [T. 211 '!AS I've tried to make clear, 
our only interest here is in your decision reqardinq the  effective 
date of the tariff, and w e  simply do disagree with staff's 
recommendation that Aloha substantially completed its noticing on 
April 16, 2 0 0 2 . "  [T. 381 "That's the end of my argument. That's 
the only issue that we have any interest in in this case, is the 

-3 -  
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that when given a chance to address Issue 3, the backbilling issue! 

the f oliowing exchange took place: 

C H A I W  JABER: Great. Ms. Kiesling? 

MS. KIESLING: 1 only have one issue to address 
here, and you've basically voted on it as ft 
affects my client in Issue 6 [effective date 
of the tariff]. 

1'6. 68; Emphasis added.] 

8. The Comiss ion  has misapplied the facts in this case to 

the Aqrico standing test. The intervention of the Limited Partners 

should be limited, as t he  testimony of the Limited Partners clearly 

I 

I 

establishes, to Issue 6, the effective date of the wastewater 

service availability tariff. 
1.' I 

I 

CLARIFICATION 

9. There are several instances in Order 02-1250 in which the 

language used in one section might be interpreted as contrary to 

that found in o the r  sections of the order. In order to clarify the 

Commission's i n t e n t ,  Aloha requests that the following changes be 

made : 

a. Pages 1-2 "Notice is hereby given by the Florida Public 
Service Commission t h a t  the actions discussed 
herein rejecting the  proposed settlement 
agreement, requiring Aloha Utilities, Inc.  to 
f i l e  a replacement tariff sheet to be stamped 
effective f o r  connections made on or after 
April 16, 2002, authorizing Aloha Utilities, 
Xnc. to backbill for its approved service 
availability charges f o r  connections made 
between May 23, 2002  and April 16,2002, and 
recognizing the full amount of the uncollected 
service availability charges as CIAC, are 
preliminary in nature and will become final 

1 .  

effective date." [T. 441 

- 4 -  
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unless a person whose interests are 
substantially affected files a petition €or a 
formal proceeding, pursuant to Rule 25-22 .029 ,  
Florida Administrative Code." 

This conforms the notice language to the Commission's finding 

that Aloha may backbill developers f o r  connections made between May 

23, 2001 and April 16, 2002. [Order 02-1250 at 141 

b. P a g e  10 I ' A l s o ,  for charges between April 12, 2002 ,  and 
April 1 6 ,  2002, the developers received no 
written notice of the approved service 
availability charges." 

This conforms this sentence with the remainder of the 

paragraph which states that: 

In its M a y  13, 2002, discovery response, Al,<ha 
states that it began charging its authorized 
service availability charges on April 12: 
2002 ,  and that all developers who have 
inquired about service availability have been 
advised of the  co r rec t  charges since that 
date. 

[Order 02-1251 at 103 

c. Page 11 l l B z z c Z  U n W  .LA & A  , 'Fnr 

; I - 2 = : :  = e  
~u A w A A r  r w ,  L - U - ,  

For those 
developers/builders who were connected on or 
a€ter April 16, 2002, the service availability 
charge of $1,650 per  equivalent residential 
connection (ERC) and $12.79 per  qallon for all 
other connections shall be effective.!' 

9, t r r  n--:1 1 r  . .  .--. v UA-8-UU-L-L-L 
* - f +rr e CIU b w  b J . L . L U L  

n F  

These changes conform this section with the residential and 

&on-residential wastewater service availability rates set by Order 

PSC-01-0326-FOF-SU, issued on February 6, 2001 and the Commission's 

decision that Aloha m a y  backbill all developers/builders who 

connected to Aloha's system between M a y  23, 2 0 0 1  and April 16,  

- 5 -  
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2 0 0 2  . 

i 

d.' . Page 11 Wowever, it is apparent from the copies of 
notices that Aloha provided to our  staff khat 
not all d.evelopers and builders who were 
connected to t he  system during that time frame 
[April 12, 2 0 0 2  to April 16, 20021 received 
ae-ha& written notice by that date." 

This change is required for the  same reason as stated in 

paragraph b above. 

e .  Pages 11-2 

I 

This conforms 

paragraphs b and d. 

f. Page 12 

This conforms 

!'Although the Limited Partners did not 
receive ae-kwa& written notice of Aloha's 
approved service availability charges 
until June 17, 2002, ac tua l  connection 
did not take place until one month later, 
on Ju ly  18, 2002. Unlike the other 
developers and builders who did not 
receive notice of AXohqbd approved 
service availability charge's until after 
[emphasis in original.] they were 
connected to the  system, the Limited 
Partners received oral and written notice 
of Aloha's approved service availability 
charges before [emphasis in or ig ina l ]  
they were connected to the system." 

this section w i t h  those cited above in 

"Therefore, with respect to persons who 
prepaid the  erroneous $ 2 0 6 . 7 5  charge in order 
to reserve capacity, but did not connect to 
Aloha's system prior to April 16, 2002,  
including the Limited Partners, Aloha shall 
charge its approved service availability 
charge of $1,650 per equivalent residential 
connection and $12.79  per qallon for all other 
connections provided notice was received 
pursuant to Rule 25-30.475 ( 2 )  I Florida 
Administrative Code. 

this section with the residential and non- 

residential wastewater service availability rates set by Order PSC- 

01-0326-FOF-SU, issued on February 6, 2001. 

-6- 
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g. Page 12 "Based upon all of the foregoing, Aloha shall 
file a replacement tariff sheet within 10 days 
of the isswmee effective date of this Order, 
reflecting its approved service availability 
charges. 

Later in this same paragraph, the Commission has required that 

Aloha submit llproposed notices [to be provided to developers and 

builders to whom Aloha has submitted a backbilling l e t t e r  and to 

any persons who have either requested service or inquired about 

service with the utility in the past 1 2  months] €or our staff's 

administrative approval within 10 days of the effective date of 

this Order. I' 

The effective date of the wastewater tariff iq , ' i s sue  1, 6 ,  an 

i 

I '  
I 
! 

I 

j 
' , I  , 

r 

issue which has been denominated as proposed agency action. This 

issue will not become final agency action until either the protest 

time runs on October 2, 2002 with no p r o t e s t  having been filed or, 

if a protest is filed, at the conclusion of the requested 

administrative hearing. 

The curren t  wastewater service availability tariff on file at 

Aloha reflects the higher rates set in Order PSC-01-0326-FOF-SU. 

Rather than file a tariff in which the only difference reflected is 

the substitution of an effective date of April 16, 2002 f o r  May 23, 

2001, on or before September 23, 2 0 0 2 ,  Aloha suggests that this 

filing date be set to coincide with the date that notices must be 

I filed with the Commission regarding the increased service 

availability charges: within 10 days of the effective date of Order 

02-1250. If this course of action is followed, Aloha will have a 

tariff on file which correctly reflects the decision made by the 

- 7 -  
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Commission in Order PSC-01-0326-FOF-SU, but will not have a tariff 

on file which m a y  be challenged and not become final. 

h. Page 14 *!We find it appropriate in this instance to 
exercise our discretion to allow Aloha the 
opportunity + , e y  to collect from the 
developers the uncollected amounts of service 
availability charges that it failed to collect 
from May 23, 2001 to April 16, 2002, or any 
portion thereof  as negotiated between Aloha 
and the developers, so long as the existing 
ratepayers are not affected in any way by the 
utility's collection efforts.'! 

This language conforms the sentence with the affirmative 

directive of the Commission at agenda. 

i. Page 14 

This corrects 

j. Page 16 

'#The incremental difference betw,$eh the prior 
and current charge is $1,113.75 $ 1,443.25 
($1,650 - 206 .75 )  per  ERC."  \ 

for a mathematical error. 

lfAccordingly, we impute the entire amount to 
Aloha, noting that it is Aloha and Aloha alone 
that bears the  risk that the amounts 
backbilled are uncollectible f o r  whatever 
reason, including inability to locate 
developers7= insolvency of d e v e l o p e r s 4  

L t y .  By this Order we authorize 
Aloha t-2 to backbill developers its 
approved service availability charges that the 
utility should have collected from M a y  23, 
2001, to April 16, 2002. It 

Aloha is confused regarding the purpose of the above stricken 

Language. The Commission has the legal authority to allow Aloha to 

backbill the developers and builders who connected to Aloha's 

system between M a y  23, 2001 and April 16, 2001.5 In fact, Florida 

5 "Commissioner Jaber: My question is do you think that 
[Section 367.101, F.S.] gives us enough discretion and flexibility 
to allow backbilling for a mistake related t o  service availability 
charges? 

# 1, 
- 8 -  
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1 
case law holds that every utility is required to backbill when it 

has failed to collect the full amount of a utility fee or charge in 

order to fulfill its statutory obligation to charge 

nondiscriminatory rates to a l l  Of its customers. (Corporation De 

Gestion Ste-Foy, Inc. v. Florida Power & Liqht Company, 385 So.2d 

124, 126 (Fla. 3d DCA 1980) (I' [I] t is universally held that a public 

utility or common carrier is not only permitted but is required to 
I 

collect undercharges from established rates, whether they result 

1 

from its own negligence or even from a specific contractual 

undertaking to charge a lower amount.I1) The inclusion of the 

stricken language invites the conclusion that the C&uhi.ssion has 

acted illegally with regards t o  t h e  allowance of backbilling. It 

should be removed. 

k. Page 21 llAloha's failure to timely file its service 
availability tariff and charge its approved 
service availability charges has would have 
put its customers at risk of subsidizing 
future connections had the revenues associated 
with the undercollection of CIAC not been 
fully imputed. 

This language is modified to recognize the  full imputation of 

a l l  service availability revenues that Aloha should have collected 

from developers and builders who connected to Aloha's system 

between M a y  23, 2001 and April 16, 2002 by the Commission. 

1. Page 22 "ORDERED that Aloha Utilities, Inc. shall file 
a replacement tariff sheet within 10 days o€ 
the effective date of this Order, 

Mr. McLean: Y e s ,  I do. I believe that you can backbill 
legally, or you can decline legally.'# 
IT. 1071 

- 9 -  
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This language 

paragraph g above. 

m. Page 22 

reflecting its approved service availability 
charges. 

is modified f o r  the reasons discussed. in 

rlORDERED that Aloha U t i l i t i e s ,  Inc. shall 
provide notice of this Order to all developers 
to whom it has sent a backbilling letter and 
to * 

t r*-%-rr: -- T A W 4  +k 4 - . L  
y b L v - L . b u  bAAe 

y a11 persons in its Seven Sprinqs 
service area who have filed a written request 
f o r  service or who have been provided a 
written estimate for service within the past  
12 months. Aloha shall submit the proposed 
notice for our staff's administrative approval 
w i t h i n  10 days of the effective date of this 
O r d e r .  

The proposed language 

Notice of Requests f o r  New 

or Policies and Notice 

Prudently Invested 

notice. 

n. Page 23 

II 

r '  I 
tracks the language of Rule 25-30.4345, 

or Revised Service Availability Charges 
\ 

of Requests for Allowance fo r  Funds 

F.A.C., and clarifies who must receive 

"ORDERED that, pursuant to Order No. PSC-01- 
0326-FOF-SU, Aloha Utilities, Inc .  is hereby 
authorized to collect from those 
developers that uncollected amounts of service 
availability charges that it failed to collect 
from May 23, 2001 to April 16, 2002,  or any 
portion thereof as negotiated between Aloha 
and the developers. II 

This language is modified for the reasons discussed in 

paragraphs h and j above. 

WHEREFORE, Aloha Utilities, Inc. requests that the Commission 

limit the intervention of the  Limited Partners t o  Issue 6, the 

effective da te  of the wastewater service availability tariff, and 

clarify the language of Order PSC-02-1250-SC-SU as stated in the 

-10- 
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body of this motion. 

Respectfully submitted this & ! f a d a y  of S e p t e d e r ,  2 0 0 2  by: 

&ec, 
S u z h n e  Brownless 
Suzanne Brownless, P.A. 
1975 Buford Blvd. 
Tallahassee, Florida 32308 
Phone: ( 8 5 0 )  877 -5200  
FAX: ( 8 5 0 )  878-0090 

Attorney for Aloha Utilities, 
Inc . 

b '  I 
1'; 
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CERTIFICATE OF SERVICE 
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I HEREBY CERTIFY THAT a t r u e  and correct copy of the  foregoing 
has been provided to the  persons listed below by U.S. Mail or 
(*)Hand Delivery this &a day of September,2002: 
*Rosanne Gervasi Diane KiesLhg 
Senior Attorney Landers 6c Parsons,P.A. 
Florida Public Service Comm. 310 West College &ve. 
2540 Shumard Oak Blvd. Tallahassee, FL 32302 
Tallahassee, FL 32399-0850 

Kathryn G.W.Cowdery 
Ruden, McClosky Law Firm 
215 South Monroe Street 
Suite 815 
Tallahassee, FL 32301 

Gerald A. Figurski, E s q .  
Figurski & Harrill 
The Holiday Tower 
2435 U.S. Highway 19 
Suite 350 
Holiday, FL 34691 

Stephen C Burgess,' I 
>,I 

Stephen G. Watford, P r e s .  
Aloha Utilities, Inc. Jack Shreve 
6915 Perrine Ranch Road Office of Public Counsel 
New Port Richey, FL 34655-3904 c / o  Florida Legislature 

111 West Madison Street 
Room 812 
Tallahassee, FL 32399-1400 

I 

c: 3679 

I 

I 
I -  

tctcuca, 
S u z a h e  Brownless, Esq. 
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