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P R O C E E D I N G S  

(Transcr ipt  continues i n  sequence from 

Volume 2.) 

CHAIRMAN JABER: L e t ' s  go ahead and get started. 

Commissioner Palecki,  you were about t o  ask a question? 

COMMISSIONER PALECKI: Yes, I have a question f o r  

Ms. Clark. And one o f  t he  reasons I want you t o  answer t h i s  

question i s  because i t  re la tes ,  I bel ieve, t o  a s i t ua t i on  tha t  

existed, I bel ieve, when you were a Commissioner, i t  might have 

been before t h a t  when you were the general counsel. But I - - 
CHAIRMAN JABER: Ms. Clark i s  going, do you want me 

t o  remember tha t?  

COMMISSIONER PALECKI: I am very comfortable w i th  the 

u t i l i t i e s  i n  F lo r ida  being a s ign i f i can t  provider o f  

generation, and even the  dominant provider o f  generation. And 

I understand your fear o f  a r u l e  l i k e  t h i s  b idd ing r u l e  because 

I th ink  you bel ieve t h a t  i t  threatens t h a t  pos i t i on .  And the 

question I wanted t o  ask, and I can ' t  remember f o r  sure i f  i t  

was the Cypress generation case or  Indiantown, but  I reca l l  

very s p e c i f i c a l l y  t h a t  there was a deal t h a t  was negotiated, 

and I bel ieve i t  was F lo r i da  Power and L igh t  w i t h  one o f  the 

independent power producers. And t h a t  deal would have allowed 

the I P P  t o  provide service under contract  f o r  a year o r  two 

years, and then the  power p lan t  would be turned over t o  the 

u t i  1 i ty. 

FLORIDA PUBLIC SERVICE COMMISSION 
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And I guess the question I have i s  i f  we do have 

le f ined c r i t e r i a  up f ron t ,  doesn't t ha t  a l low the u t i l i t i e s  t o  

msure t h e i r  place as a s i g n i f i c a n t  o r  dominant generator i n  

the State o f  Flor ida,  and c a n ' t  they do t h a t  by j u s t  pu t t i ng  i n  

3 prov is ion i n  a contract t h a t  would say tha t ,  oh, a f t e r  seven 

iears o f  providing service, payment would be made t o  the I P P  

md the power p lan t  would then be turned over t o  the u t i l i t y ?  

\nd couldn ' t  t h a t  be done f o r  numerous t ime periods and 

voul d n ' t  t h a t  

the i r  generat 

MS. 

l o t  sure tha t  

i n  the b i d  r u  

give the u t i l i t y  qu i te  a b i t  o f  control  over 

on destiny? 

CLARK: F i r s t  o f  a l l ,  Commissioner Palecki , I am 

what i s  mot ivat ing the response t o  the proposals 

e i s  motivated by the not ion o f  keeping them as 

the dominant provider o f  capacity. I t h i n k  the motivation i s  

that p a r t i c u l a r l y  w i t h  respect t o  what the  IPPs  are proposing, 

it i s  unwise pub l ic  p o l i c y  and w i l l  not lead t o  the most 

:ost - e f f e c t  i ve choi ce . 
With respect t o  the not ion o f  p u t t i n g  i n  the contract 

3 requirement t h a t  the power p lan t  be turned over t o  the 

At i l i ty ,  I would suspect t h a t  you w i l l  c h i l l  a l o t  o f  

woposals. It seems t o  me t h a t  one o f  the  ways they w i l l  

l i k e l y  make money i s  being able t o  operate t h a t  p lant  f o r  a 

long t ime i n  the fu tu re  when they paid o f f  some o f  t h e i r  

investment i n  t h a t  p lant .  

I bel ieve there have been contracts where i t  does 

FLORIDA PUBLIC SERVICE COMMISSION 
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rovide for the u t i l i t y  t o  take over under certain 
:ircumstances, bu t  i t  i s  no t  a motivating factor t h a t  i n  the 
!nd they are the sole provider of generation. I t  i s  t o  f ind  

;he most cost - ef fecti ve . 
COMMISSIONER PALECKI : Thank you. 

CHAIRMAN JABER: Commissioner Baez and then 
:ommi ssi oner Deason. 

COMMISSIONER BAEZ: You mentioned there are 
:ontractual , there exists contractual terms today t h a t  a1 1 ow an 
:OU t o  step i n  i n  the event of any failure by an I P P  t o  run, 
~ O U  know, I d o n ' t  know w h a t  the contingencies might be, bu t  

:here are contingencies along those 1 ines? 
MS. CLARK: I want t o  state this positively. I 

ielieve t h a t  there are, and there are circumstances where i f  

:he power has not come on line when i t  is  committed or some 
ither failure of contract performance t h a t  the u t i l i t y  can step 
in t o  of ?rate the p l a n t .  

COMMISSIONER BAEZ: Thank you. 

MS. CLARK: B u t  , you know, I would have t o  - - 
COMMISSIONER BAEZ: Off the t o p  of your head you 

don ' t  kr,aw specifically, but  you suspect t h a t  there are. Thank 

you. 
COMMISSIONER PALECKI: And l e t  me just ask one 

follow-up, and I promise the Chairman i t  would only be one 
question, bu t  - - 

FLORIDA PUBLIC SERVICE COMMISSION 
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CHAIRMAN JABER: I t ' s  qu i te  a l l  r i g h t ,  i t ' s  your 

1 unch. 

COMMISSIONER PALECKI: You have ta lked  about a 

c h i l l i n g  e f f e c t  i f  there was a prov is ion l i k e  t h a t  t h a t  would 

require turnover o f  the p lan t  a f t e r  a ce r ta in  number o f  years 

o f  operation, but  would it really be a c h i l l i n g  e f f e c t  o r  would 

it more be a cost  t h a t  would be considered by the bidding 

community, inc lud ing  i f  bids were required by the u t i l i t y  

i t s e l f ,  inc lud ing  the u t i l i t y  i t s e l f ,  i s n ' t  t h a t  j u s t  another 

cost t h a t  would be incorporated i n t o  the b i d  by whoever 

happened t o  be involved i n  submitt ing a proposal? 

MS. CLARK: I guess I have s o r t  o f  three responses t o  

tha t .  The not ion t h a t  I d o n ' t  t h i n k  - -  I th ink  one o f  the 

things you want t o  maintain i s  c r e a t i v i t y  i n  responding t o  the 

bids,  you stated t h a t  i n  your ru le .  

have i n  there the  not ion t h a t  a f t e r  seven years o r  whatever you 

have t o  t u r n  over your p lan t ,  i t  w i l l  d r i v e  up the short- term 

I would suspect i f  you 

costs, because they w i  

proposal on the  power. 

I? And I t h i n k  i t  w i l  

put i n  bids f o r  t h a t  F 

1 want t o  get value f o r  making t h a t  

I said there were three things, d i d n ' t  

have the e f f e c t  o f  l i m i t i n g  who w i l l  

r t i c u l a r  capaci ty addi t ion.  

COMMISSIONER PALECKI : Thank you. 

CHAIRMAN JABER: Commi ss i  oner Deason, d i d  you have 

any questions? 

COMMISSIONER DEASON: Yes, Madam Chai rman. F i r s t  o f  

FLORIDA PUBLIC SERVICE COMMISSION 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

146 

a l l ,  l e t  me say i n  l i g h t  o f  Mr. Twomey's comments from the 

r e l i g i o u s  analogy t h a t  t h i s  decis ion may be one t h a t  requires a 

l o t  o f  f as t i ng  and prayer, I d i d n ' t  know the fas t i ng  p a r t  was 

going t o  be so 1 i t e r a l  . 
CHAIRMAN JABER: I c a n ' t  help i t , Commissioner 

Deason. 

COMMISSIONER DEASON: But given the hour, I w i l l  be 

precise i n  my question. My question i s  t o  s t a f f ,  and i t  

per ta ins t o  PACE's p r i n c i p l e  number three, and the question i s  

t h i s :  Does s t a f f  agree or  disagree w i t h  t h a t  p r i nc ip le?  I f  

you agree w i t h  i t , where i s  i t  incorporated i n  your proposed 

ru le .  And i f  you disagree w i t h  it, why do you disagree? 

MR. BALLINGER: Okay. This i s  a discussion o f  having 

a neutral t h i r d  par ty  do the  evaluation, correct? 

COMMISSIONER DEASON: No. Requirement three, I am 

looking a t  PACE's l e t t e r  dated September 25th, and i t  i s  a 

requirement t h a t  the u t i l i t y  submit a b inding proposal a t  the 

same t ime and i n  the same manner as a l l  other RFP par t i c ipants .  

MR. BALLINGER: That has been ta lked about before. 

Your question i s  does s t a f f  agree w i t h  t h a t  p r i n c i p l e  o r  not? 

COMMISSIONER DEASON: Yes. 

MR. BALLINGER: I would say no, we do not agree w i t h  

t h a t  as a p r i nc ip le .  And i t  r e a l l y  focuses on what i s  meant by 

the word binding. I t h i n k  today u t i l i t i e s  are i n  a sense bound 

by t h e i r  b i d  i n  an RFP process. Because s t a f f  looks a t  t h a t  as 

FLORIDA PUBLIC SERVICE COMMISSION 
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9 benchmark come time for cost-recovery, and we look a t  are you 

jt or above or below wha t  you t o l d  us i n  the b i d  process. I f  

you come i n  above t h a t  we ask for justification. And I t h i n k  

i t  i s  reasonable t o  assume t h a t  there will be changes as we go 

forward i n  the cost overruns. Things may come about t h a t  
Meren't contemplated and th ings  of this nature. 
~ o u l d  be unwise t o  be inflexible and have a binding b id  for a 
determined length of time. Contracts are not binding as well. 
de have had l i t i g a t i o n ,  relitigation of contracts when things 
30 awry, so I t h i n k  i t  goes both ways. 

I t h i n k  i t  

And I would contend right now t h a t  i n  a way they are 
3inding. T h a t  u t i l i t ies  when they p u t  out their RFP and they 
p u t  their costs i n  there, t h a t  is  k ind  of w h a t  staff focuses on 
from the need determination as we go forward, and cost-recovery 
i s  kind of a benchmark. 

CHAIRMAN JABER: Commissioners, can we a t  this poin t  

sort of sum up. Do you want t o  take a lunch break? I suppose 
I should have actually posed t h a t  question before? Okay. 
You're just going t o  make me feel bad. Can we sort of assess 
where we are - - hang on, Mr. Twomey - - and gauge any other 
questions, target any other questions t o  the strategy the 
Commission wants t o  undertake. 

As one Commissioner, I have t o  te l l  you I have a l o t  

of trouble accepting the stipulation for a number of reasons. 
A few I have already articulated, but  we will do i t  again.  I 

FLORIDA PUBLIC SERVICE COMMISSION 
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commend all of the stakeholders. I know just by reading a l l  

the comments and following the procedure t h a t  there was a real 
effort t o  reach compromise on a very d i f f i c u l t  issue. I agree 
w i t h  Commissioner Bradley on the points he made w i t h  respect t o  
the principles, b u t  I would note similar t o  the way we could 
accept or reject the s t i p u l a t i o n ,  we could accept or reject the 
principles. Just the fact t h a t  parties have articulated them, 
t h a t  doesn't mean those are the ones we wind up w i t h  a t  the end 
of the day. 

The stipulation gives me problems for the following 

I t  i s  not a mutually agreed-upon s t i p u l a t i o n  w i t h  a l l  reasons. 
of the stakeholders i n  the process. 
because I c a n ' t  explain t o  a customer what the stipulation does 
t o  enhance the current process. T h a t  i s  not t o  say w h a t  is  not 
i n  the s t ipu la t ion  is  a good starting p o i n t  or a legitimate 
effort by the IOUs t o  reach compromise, I t h i n k  i t  i s  a l l  of 

t h a t .  
better so t h a t  benefits flow back t o  the ratepayers. And I 

d o n ' t  t h i n k  wha t  the s t i p u l a t i o n  offers gets me there 
philosophically. 

I a lso can't accept i t  

I am just looking for a way t o  make the current process 

And then f i n a l l y ,  I t h i n k  w i t h  respect t o  the 
assumption t h a t  the stipulation goes a long way i n  addressing 
my concerns w i t h  statutory authority, i t  really doesn't. Once 
and for a l l  l e t ' s  have the statutory authority issue answered, 
and i f  t h a t  means a rule - -  and, aga in ,  this is  just from my 

FLORIDA PUBLIC SERVICE COMMISSION 
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s tandpoin t  - - i f  i t  means a rule has t o  be proposed so t h a t  the 
c o u r t  can address the s t a t u t o r y  a u t h o r i t y  issue, t h a t  i s  okay 
w i t h  me. That is  what c o u r t s  do; this i s  what the PSC does.  
B u t  I a l s o  t h i n k  t h a t  the s t a t u t o r y  a u t h o r i t y  issue may be 

minimized depending on what the rule looks l ike a t  the end of 
the day. 

And I would like t o  leave  i t  a t  t h a t  and see, 
Commissioners, where you a r e .  My ques t ions  go t o  s t a f f ' s  
strawman proposal and things I want t o  t a k e  out of s t a f f ' s  
proposal ,  and t h i n g s  I want t o  add t o  s t a f f  I s  proposal.  B u t  

a l l  of t h a t  is  f o r  naught i f  you a l l  want t o  accept  the 
s t ipu l  a t i o n .  Commissioner Brad1 ey. 

COMMISSIONER BRADLEY: Yes. Thank you, Madam Chai r . 
Just t o  c i te  your - - I wouldn ' t  say  argument, but  your 
s ta tement  s o r t  of gets t o  the hea r t  of what I was t ry ing  t o  get 
done the l a s t  time we met on some of the prel iminary ma t t e r s  a s  
i t  r e l a t e s  t o  where we a r e  today,  and t h a t  was t o  ask the two 
p a r t i e s  t o  get toge the r  and t o  do some g ive  and t a k e  on both 

sides. And a l s o  i t  g ives  me d i sp leasu re  because t h a t  h a s n ' t  
happened. And i n  my opinion,  and i t  is  just one opin ion ,  I do 
see movement on one side bu t  not  movement on the other. And i 

c r e a t e s  a quandary because we a r e  being put  i n  the p o s i t i o n  of 
deciding f o r  the two p a r t i e s .  And I just thought t h a t  i t  would 
be better i f  they could come up w i t h  something t h a t  they could 

l i v e  w i t h .  And i t ' s  just no t  a good s i t u a t i o n  t o  have, because 
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tha t  means t h a t  i f  - -  someone i s  going t o  be unhappy here. My 

preference would be t o  have two unhappy pa r t i es .  But i t  

probably i s  going t o  force me t o  have t o  choose between one or 

the other, and I ' m  prepared t o  do t h a t .  

CHAIRMAN JABER: Thank you, Commi ss i  oner Brad1 ey. 

COMMISSIONER PALECKI: Chairman Jaber, I don ' t  have a 

problem w i th  most o f  what i s  contained i n  the  primary s t a f f  

recommendation, but I would l i k e  t o  see the add i t ion  o f  the 

three pr inc ip les  t h a t  have been ou t l ined  numerous times today 

by PACE and the  other intervenors. When I was f i r s t  appointed 

t o  the F lor ida Publ ic Service Commission, I promised Governor 

Bush t h a t  I would always t r y  t o  do what i s  best f o r  F lo r ida  

while a t  the same t ime ac t ing  w-ithin the s ta tu to ry  au tho r i t y  

t h a t  has been granted t o  us by the l eg i s la tu re .  

I have discussed the issue regarding our s ta tu to ry  

au thor i ty  w i t h  what I bel ieve are some o f  the f i n e s t  legal  

minds t h a t  are avai lab le t o  us here a t  the F lo r ida  Publ ic 

Service Commission on numerous occasions. I have read the 

pleadings, I have l i s tened  c a r e f u l l y  t o  the  argument o f  

counsel. I have conducted my own independent research. And a t  

t h i s  time my conclusion i s  t h a t  we have adequate au tho r i t y  t o  

enact a meaningful b i d  ru le .  

And I say a t  t h i s  time because my suggestion i s  tha t  

we move forward w i t h  rulemaking. And I w i l l  go i n t o  rulemaking 

w i t h  an open mind, and i f  I hear legal  au tho r i t y  tha t  leads me 

FLORIDA PUBLIC SERVICE COMMISSION 
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;o change my mind, I w i l l  do t h a t .  But a t  t h i s  t ime I support 

:he three suggestions t h a t  have been made by PACE. I bel ieve 

:hey are i n  the best i n te res t  o f  the  State o f  F lor ida.  

i few reasons f o r  tha t .  F i r s t  i s  we have a s ta tu to ry  

ib l  i ga t i on  t o  determine what i s  the  most cos t -e f fec t i ve  

i l t e r n a t i v e  avai lable.  And t h a t  i s  something t h a t  I don ' t  

i e l  ieve we can possibly determine under the current s i tua t ion .  

Secondly, I see t h a t  we have seen some very good benef i ts  from 

;he ex i s t i ng  ru le .  

the i r  penci ls,  and I believe t h a t  we have seen some very, very 

jood deal s f o r  the ratepayers. And I ' m  t a l  king about a change 

from what was occurring i n  the '80s when there were many cost 

iverruns. And I t h ink  t h a t  change occurred because there were 

nany in terested par t ies  tha t  par t i c ipa ted  i n  our RFP r u l e  and 

ienc i l s  were sharpened by the u t i l i t i e s ,  and they beat the best 

i r i c e ,  and they b u i l t  good power p lan ts  a t  low cost. 

I have 

I bel ieve t h a t  the  u t i l i t i e s  have sharpened 

I am concerned tha t  the  process i s  f a l l i n g  apart.  I 

j m  aware o f  a t  l eas t  f i v e  bidders from the  past who have 

jecided t o  move out o f  the State o f  F lor ida,  who have decided 

IO longer t o  pa r t i c i pa te  i n  t h i s  process because they bel ieve 

that an independent power producer does not have a chance t o  

din a b id ,  and they c i t e  t o  the f a c t  t h a t  i n  the course o f  

9 g h t  o r  nine years none o f  them ever have been awarded a 

r o  j e c t  . 
This issue i s  not about competit ion. This issue i s  
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about ratepayers and what i s  the  most cos t -e f fec t i ve  

a l te rna t i ve .  And I th ink  tha t  the process as i t  ex i s t s  i s  

d r i v i n g  the players away from the  State o f  F lo r ida ,  and we no 

longer have t h a t  healthy s i t u a t i o n  we have had where the  

u t i l i t i e s  are forced t o  sharpen t h e i r  penci ls,  where we have a 

l o t  o f  players coming i n  w i t h  a l o t  o f  c rea t ive  ideas and the 

u t i l i t i e s  are forced t o  beat the  best deal. Well, when 

everyone decides t o  go home and not p lay  the game, the  u t i l i t y  

customers are going t o  be the ones tha t  su f fe r .  

I bel ieve t h a t  we should have a d r a f t  r u l e  t h a t  

incorporates the three suggestions t h a t  have been made by PACE. 

I bel ieve t h a t  we should move forward and set a hearing t o  

enact a r u l e  and l i s t e n  t o  the evidence, l i s t e n  t o  the  argument 

regarding our au thor i ty ,  keep an open mind. And I ' m  not  saying 

tha t  because I bel ieve these three c r i t e r i a  should be included 

i n  the d r a f t  t h a t  we put together now t h a t  t h a t  i s  what we 

should end up w i th  a f t e r  the  rulemaking. 

sounds t o  me l i k e  t h a t  would r e s u l t  i n  the best deal t o  the 

ratepayer. And I am w i l l i n g  t o  l i s t e n  t o  testimony, and 

evidence, and argument o f  the pa r t i es ,  and I might change my 

mind. But I th ink  r i g h t  now the  best t h ing  f o r  us t o  do i s  go 

ahead and se t  t h i s  t h i n g  now f o r  a rulemaking. 

I ' m  saying t h a t  i t  

CHAIRMAN JABER: Okay, Commissioner Palecki . 
Commissioner Bradley. 

COMMISSIONER BRADLEY: Yes. And I have a very 
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interesting communique on my desk here today, and I will tel l  
you,  I d o n ' t  t h i n k  there i s  anyone on this Commission who i s  
not w i l l i ng  t o  adhere t o  and t o  s tand behind free market 
principles. However, I would like t o  just remind my fellow 
Commissioners t h a t  we as a body are here t o  implement current 
law and t o  not  be an activist body by creating law. And also I 

agree t h a t  we do have the statutory authori ty  t o  change the bid  

rule t o  ensure t h a t  i t  i s  fairer and more transparent, but  my 

concern is  w i t h  the legislative intent. When the statute was 
passed, no one was considering restructuring or deregulation. 
And as I s a i d ,  I have a communique here, and I want t o  - - I 

t h i n k  this somewhat sums up w h a t  our quandary i s .  
I am going read just three excerpts from this communique. 
i ts  hearing on Monday, the PSC must choose between three 
courses of action. Number one, do nothing and allow IOUs t o  
continue t o  deny consumers the benefit o f  competition i n  power 
generation. Competition. Number two, make cosmetic changes t o  
the existing bid  rule process and further facil i tate 
a n t i  competi t i  ve practices . A n t i  competi t i  ve practices . Or, 
number three, create meaningful change t o  protect F1 orida's 
consumers from artif icially high u t i l i t y  rates which benefit 
excessive corporate bottom-1 ine profits. 'I 

I t  say here, 
" A t  

And this w h a t  i s  my quandary is ,  this says 
competition is  an issue t h a t  should be considered. The 
appropriate venue t o  consider deregulation o f  competition i s  
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not here w i t h i n  t h i s  environment o r  before the Publ ic Service 

Commission, t h a t  i s  an issue t h a t  needs t o  be addressed by the 

F lo r ida  Legislature. We are here t o  implement and not t o  - -  t o  

implement p o l i c y  and not t o  develop po l i cy .  And i r respec t ive  

o f  what my personal b e l i e f s  are, I took an oath t o  do j u s t  

t ha t .  And t h a t  i s  t o  implement the  s tatutes o f  the State o f  

F lo r ida  and t o  not be an a c t i v i s t  commissioner. So I f i n d  i t  

very d i f f i c u l t  i n  order - -  I f i n d  i t  very d i f f i c u l t  t o  support 

these three p r inc ip les  t h a t  have been put  f o r t h  by PACE. 

t h i n k  t h a t  i t  steps across the  l i n e .  These p r inc ip les  force 

the Commission t o  step across the l i n e  and t o  get i n t o  

policymaking rather than implementation o f  p o l i c y  or  e x i s t i n g  

s ta tu te .  

I 

CHAIRMAN JABER: Commissioner Baez, and then I ' m  

going t o  t r y  t o  move t h i s  forward i n t o  a motion. 

COMMISSIONER BAEZ: You know, Commissioner Bradley, I 

I t h i n k  t h a t  competit ion i s  something t h a t  has agree w i t h  you. 

t o  be discussed i n  the l e g i s l a t i v e  arena, and as a Commission 

we need t o  w a i t  on, o r  w a i t  f o r ,  o r  not  worry about a t  a l l  

whether there i s  competit ion i n  t h i s  s ta te  o r  not.  The way 

t h a t  I have gone about - - the  way t h a t  I have come a t  t h i s  r u l e  

i s  t h a t  we do have a respons ib i l i t y .  We have got a 

r e s p o n s i b i l i t y  t o  ensure t h a t  the ratepayers are paying f a i r  

and reasonable rates. P a r t  o f  paying f a i r  and reasonable ra tes 

involves a funct ion o f  determining t h a t  the  expenditures and 
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t h a t  the costs of the companies are acceptable i n  order t o  be 
passed on through rates. To me this bid rule, f i r s t  of a l l ,  I 

t h i n k  i s  a misnomer. I'm sure you a l l  have heard t h a t  before. 
This i s  not about bidding,  this i s  about how much, and w h a t  
k i n d ,  and how good information this Commission gets i n  order t o  
perform i t s  functions. 

The only way for us t o  perform our function i s  t o  be 
comfortable w i t h  the qual i ty  of the information and the 
reliability and the integrity of the information t h a t  we are 
receiving. I f  a company, i f  an IOU comes i n  and says a p l a n t  

costs this much, and here i s  the information we have t o  prove 
up t h a t ,  part of the information or part of the processes t h a t  
are used i s  a competitive hid process. 
been on the books since '90 - -  for over ten years, was i t  '94? 

Okay, almost ten years, forgive me. And i t  has been used and 

i t  has been employed. And a t  the time there was great 
participation. And a t  the time there wasn't - -  you know, the 
Commission made a decision a t  t h a t  time, and a l l  of t h a t  i s  
we1 1 and good. 

I t  i s  a rule t h a t  has 

And I would submit t h a t  times haven't necessarily 
changed. B u t  I feel less and less confident about the 
information t h a t  I get when need determinations come up i n  the 
speed i n  which  I receive i t ,  a t  the time i n  which I receive i t ,  

t h a t  I can feel confident t h a t  any number t h a t  gets thrown out  
there i s  a good one and feel confident i n  approving i t .  So 
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part of the purpose t h a t  I saw this opportunity here providing 
this Commission w i t h  i s  an opportunity t o  change the timing i n  

wh ich  we receive the information so t h a t  I am not i n  the middle 
of a need determination where construction has t o  begin w i t h i n  

a few months later saying, a l l  right, everybody hurry up, hurry 
up. Is this information good, i sn ' t  i t  good? Well, I d o n ' t  

know, bu t  we d o n ' t  have time, you know, I have been trying t o  
s top  the clock here and i t ' s  not stopping. And I 'm looking a t  
three years down the line we have got  a supply problem; the 
on1 y reason these need determi nations exi s t .  

So i f  I can get information t h a t  I feel i s  good, t h a t  
I feel i s  reliable, t h a t  I feel has been subject t o  an integral 
process, 1 feel a l o t  more comfortable a t  t h a t  need 
determination nine months down the line. T h a t  was one of the 
purposes t h a t  I saw this providing an opportunity t o  me. 

Secondly, and I go back t o  an earlier p o i n t ,  i t ' s  not 
about competition, i t ' s  about the information and when we get 
i t  and how we get i t .  The only way for information t o  be 
reliable i s  i f  we feel t h a t  i t  is  reliable. I f  i t  i s  a b id  

process, then l e t  the bidders feel t h a t  i t  is  reliable, as 
well. The bid  process i s  only as good as the motivation b e h c  
the participants. And i f  the participants are not motivated t o  
participate, we d o n ' t  have - - you know, they might as we1 1 

throw up a number. Let's pul l  a number o u t  of the air  as far 
as I ' m  concerned. 
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Last ly,  as t o  the s ta tu to ry  author i ty  and, you know, 

we have been up and down t h i s  a t  workshops and other, you know, 

I th ink  one o f  the th ings t h a t  we owe the companies, the IOUs 

i n  pa r t i cu la r  i s  cer ta in ty .  And i f  there i s  a question, an 

honest debate, an honest disagreement as t o  what t h i s  

Commission's au thor i ty  i s ,  I, f o r  one, am not going t o  s t a r t  

from the pos i t ion  t h a t  I don ' t  have author i ty .  

As soon as someone throws up a s ta tu to ry  au thor i ty  argument and 

I say, we l l ,  you know what, you might be r i g h t ,  l e t  me s i t  back 

and not do it. I f  I ' m  not convinced 100 percent, and I am 

not, I can ' t  s t a r t  from t h a t  po in t  because then I ' m  not doing 

I c a n ' t  do it. 

my job. 

There i s  a place and a t i m e  t o  have those 

discussions, and they are i n  f r o n t  o f  a judge i n  challenge 

today a ru le ,  i n  challenge t o  a decision t h a t  t h i s  Commiss 

makes i n  a court  o f  l a w .  Sometimes i t  i s  great t o  avoid 

l i t i g a t i o n .  Sometimes i t  c a n ' t  be avoided. And sometimes 

on 

the 

sooner we get s ta r ted  on l i t i g a t i o n  the  be t te r ,  because t h a t  i n  

the end provides ce r ta in t y  t o  the  companies. 

Frankly, I don ' t  care whether I win or  lose on t h i s .  

I mean, i f  a court  says t h a t  we don ' t  have s ta tu to ry  au tho r i t y  

t o  be even making a b i d  r u l e ,  and as I have heard the IOUs 

maintain a t  some po in t ,  I mean, somehow the l i n e  o f  o r i g i n  has 

moved back during t h i s  debate, now a l l  o f  a sudden we don ' t  

have s ta tu to ry  au thor i ty  t o  even have a b i d  ru le ,  much less  
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Zhange i t .  B u t  t h a t  said, you know, t h a t  i s  not for me t o  say, 

and certainly no t  for me t o  accept. 
I f  every time someone sa id  you d o n ' t  have statutory 

authority we had t o  buy in to  i t  and feel doubtful about our 
authority, we are no t  going t o  get any work done. So t h a t  is  a 

long way of saying t h a t  I t h i n k ,  you know, a t  least for me the 
vriting i s  on the w a l l ,  Commissioners. I t h i n k  we need t o  
2dopt a rule today, we need t o  set i t  for hearing on our own 
notion so t h a t  we can actually take some evidence on this.  I 

think i t  was Mr. Moyle t h a t  kind of pointed up w h a t  I thought 

nade a very good poin t .  
There has been no evidence on this. There i s ,  you 

mow, so far i t  i s  just the attorneys, God bless them a l l ,  

speaking their mind, you know, and telling us what we can and 

d h a t  we can't do, and some of them are more reassuring t h a n  
Dthers. B u t  we haven't taken a stitch of evidence on this. 
4nd I t h i n k  t h a t  i t  would benefit me, i n  particular, t o  hear 
and t o  have a l l  of these facts getting thrown around as part of 

a record so t h a t  we can come up w i t h  the best decision t h a t  we 
can on the back end. 

And then l e t ' s  l e t  the process move forward. Let's 
le t  the courts say wha t  they wi l l ,  l e t ' s  l e t  the arguments be 
made somewhere else for a change. So I would support moving 

ahead w i t h  the rule and actually setting i t  for hearing on our 
own motion. I t h i n k  I heard Commissioner Palecki suggest i t ,  
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SO I would support t ha t .  

CHAIRMAN JABER: Thank you, Commissioner Baez, t h a t  

is per fec t  i n  moving us forward. Can we go ahead and dispose 

i f  Issue l? I s  there a motion t o  deny s t a f f ' s  recommendations 

i l u r a l  on Issue l? 

COMMISSIONER BAEZ: We1 1 , a c t u a l l y  I 've got a 

question as t o  form. I mean, there i s  a - -  
COMMISSIONER BRADLEY: Madam Chair . 
CHAIRMAN JABER: Hang on one second, Commi ssioner 

3radl ey . 
COMMISSIONER BAEZ: I guess the primary 

necommendation i s  denial ,  i n  essence, but  i f  we can c l a r i f y  

that even w i t h  s t a f f ' s  condi t ion,  i f  you w i l l ,  I would vote it. 

CHAIRMAN JABER: Yes. My question went t o  even w i t h  

the condi t ion.  Hang on, Commissioner Bradley might have a 

juest ion on t h a t ,  too. 

COMMISSIONER BRADLEY: Yes, I have a suggestion. 

CHAIRMAN JABER: Okay. 

COMMISSIONER BRADLEY: I t h i n k  i t  might be be t te r  t o  

vote on the  a l te rna t i ve  recommendation f i r s t ,  and on Issue 1 

l a s t .  

CHAIRMAN JABER: They are both - -  we can do t h a t .  We 

can - -  I was j u s t  suggesting we dispose o f  them together. 

r e a l l y  doesn't  matter t o  me i f  you want t o  have a motion on the 

a l te rna t ive .  I have t o  t e l l  you, s t a f f ,  I know, Mr. McLean, I 

It 
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am always appreciat ive o f  options when they a re  r e a l l y  options, 

but you are the general counsel, and I don ' t  want t o  ever make 

you th ink  I want an opt ion j u s t  f o r  the  sake o f  l e t t i n g  me know 

tha t  I can accept the  s t i p u l a t i o n  so, take t h a t  f o r  what i t  i s  

worth t o  you. I know I have as an a l te rna t i ve  the  a b i l i t y  t o  

accept the s t i pu la t i on ,  so I hope you d i d n ' t  put  t h a t  language 

i n  there - -  
COMMISSIONER BRADLEY: He put  i t  i n  a t  my request. 

CHAIRMAN JABER: Okay, good. I know I have t h a t  

option. So give me the ou t -o f - the -box  pt ions,  j u s t  f o r  f u tu re  

c l a r i f i c a t i o n .  I know t h a t  the  opposite o f  yes i s  no. 

the l a s t  t ime I checked. 

It i s  

COMMISSIONER BRADLEY: Mr. McLean was - -  t h i s  was 

added t o  the process a t  my request, j u s t  t o  make t h a t  c lear .  

CHAIRMAN JABER: Okay, Commissioner Bradley. My on ly  

po in t  i s  t h a t  two paragraphs doesn't  g ive me an opt ion.  

d i d n ' t  f i n d  tha t  very he lp fu l  t o  me, but  maybe t h a t  i s  exac t ly  

vlrhat you asked fo r ,  I don ' t  r e a l l y  know. 

I 

COMMISSIONER BRADLEY: Well, I can expla in  why. 

Again, i t  goes back t o  a statement t h a t  I made several times 

today. I have seen movement on the  p a r t  o f  the  IOUs but  none 

on the  pa r t  o f  the IPPs. And I th ink  i t  i s  bad pub l i c  p o l i c y  

when one group takes a hard stand and forces the Commission t o  

make a decision i n  t h e i r  favor because they j u s t  out  and out 

refuse t o  compromise. I t h i n k  tha t  the  a l te rna t i ve  
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recommendation i s excel 1 ent . 
CHAIRMAN JABER: So do you have a motion on the  

a1 ternat ive? 

COMMISSIONER BRADLEY: Yes. I would l i k e  t o  make a 

motion t h a t  we accept the a l te rna t i ve  recommendation. 

CHAIRMAN JABER: You want t o  accept the s t i pu la t i on?  

I am probably confused by your e a r l i e r  comments. 

COMMISSIONER BRADLEY: Yes. I do want t o  accept the 

s t i p u l a t i o n  by the  IOUs, and I w i l l  t e l l  you why. 

CHAIRMAN JABER: Okay. 

COMMISSIONER BRADLEY: I am very concerned about the  

l e g i s l a t i v e  i n t e n t .  Sure we have the a b i l i t y  t o  a l t e r  the  r u l e  

and t o  deal w i t h  t h i s  issue, but  we have t o  recognize the  f a c t  

t ha t  when the s ta tu te  was passed, when the  s ta tu te  was passed a 

few years ago, no one was considering res t ruc tu r ing  or 

competition. And I t h i n k  t h a t  we are t e e t e r i n g  on t h i s  

Commission making a p o l i c y  decision, and t h a t  should be l e f t  t o  

the d isc re t ion  o f  the  l eg i s la tu re .  And I j u s t  don ' t  fee l  

comfortable w i t h  the  road t h a t  we are t rave l i ng .  I f  the  

l eg i s la tu re  says we sha l l  deregulate o r  we sha l l  rest ructure,  

then I would be the  one who would be out  here leading the  

bandwagon, bu t  t h a t  i s  no t  the d i r e c t i o n  t h a t  we have received 

from the l eg i s la tu re .  The leg i s la tu re  says t h a t  we are here t o  

implement the s ta tu te  and not  t o  create p o l i c y .  So I t h i n k  

tha t  the a l t e r n a t i v e  recommendation i s  i n  l i n e  w i t h  t h a t  
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phi 1 osophy. 

CHAIRMAN JABER: Okay. There i s  a motion t o  accept 

the a1 te rna t ive  recommendation. I s  there a second? Okay. 

Motion f a i l s  f o r  l ack  o f  a second, Commissioner Bradley. 

L e t ' s  have a - -  i s  there another mention on Issue l? 

COMMISSIONER BAEZ: Madam Chair,  j u s t  going back, I 

mean, and maybe perhaps legal  can - - the  appropriate motion i s  

t o  deny s t a f f  on Issue 1, and t h a t  w i l l  be - -  t h a t  i s  c lear  

enough? 

MS. BROWN : Yes, Commi ss i  oner . 
COMMISSIONER BAEZ: I can move s t a f f .  S t a f f  denial ; 

fo rg ive  me. 

CHAIRMAN JABER: Okay, There i s  a motion t o  deny 

s t a f f  on Issue 1. 

COMMISSIONER PALECKI : Second. 

MS. BROWN: W a i t .  

COMMISSIONER BAEZ: I j u s t  want t o  get the form 

r i g h t ,  t h a t ' s  a l l .  

MS. BROWN: And I th ink  you have i t  reversed. 

COMMISSIONER BAEZ: I ' m  no t  in te res ted  i n  accepting 

the s t a f f ' s  recommendation because i t  contains p a r t i a l  - -  some 

receptiveness subject t o  a condi t ion,  and I ' m  not in te res ted  i n  
- -  

MR. BALLINGER: Perhaps t h i s  would help. You would 

approve the  primary s t a f f  recommendation, j u s t  the very f i r s t  
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sentence. 

CHAIRMAN JABER: I th ink ,  Commissioner Baez, the  

answer t o  the question i s  we can probably modify the  

recommendation t o  c l a r i f y  t ha t  we are not accepting the  

s t i pu la t i on  i n  any form. 

COMMISSIONER BAEZ: I don ' t  want t o  leave a condi t ion 

out there. That i s  r e a l l y  my po in t .  

COMMISSIONER BRADLEY: Okay. The question i s  should 

the Commission approve the  proposed - -  am I reading i t  

correct1 y? 

CHAIRMAN JABER: Uh- huh. 

COMMISSIONER BRADLEY: Should the Commission approve 

the proposed s t i p u l a t i o n  o f fe red  by the  investor-owned 

u t i l i t i e s  dated August 20th, 2002. I s  t ha t  correct? 

CHAIRMAN JABER: That i s  the  issue. So my suggestion 

i s  t h a t  someone make a motion t o  j u s t  not  accept the  

s t i pu la t i on  t h a t  i s  o f fe red  by the  IOUs. 

COMMISSIONER PALECKI: I am prepared t o  make the  

motion, Madam Chairman. Despite the  f a c t  t h a t  there are many 

things t h a t  I l i k e  about the  i ndus t r y  s t i pu la t i on ,  and there 

are many th ings I l i k e  w i t h  the  s t a f f ' s  primary recommendation, 

I would move t h a t  both be re jected.  

e i ther  goes f a r  enough. 

I don ' t  be l ieve t h a t  

COMMISSIONER BAEZ: Second. 

CHAIRMAN JABER: There i s  a motion and a second. A l l  
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those i n  favor say aye. 

COMMISSIONER PALECKI : Aye. 

COMMISSIONER BAEZ: Aye. 

COMMISSIONER DEASON: Aye. 

CHAIRMAN JABER: Before we vote, Commissioner 

3radley, I want t o  make an e f f o r t  t o  give you some comfort. 

3ecause phi losophica l ly  I don ' t  disagree w i t h  you. I t h i n k  we 

are g e t t i n g  t o  the same place d i f f e r e n t l y .  So i n  an e f f o r t  - -  
I want a u n i f i e d  pos i t ion  because I don ' t  t h i n k  ph i losophica l ly  

de are saying d i f f e r e n t  things. Regardless o f  the  p r inc ip les  

that  were of fered by the IPPs, I do not  t h i n k  t h i s  proceeding 

should be designed t o  change the framework o f  t he  e l e c t r i c  

indust ry  as i t  i s  governed today. And I wholeheartedly agree 

d i t h  you and Commissioner Baez t h a t  t h a t  i s  w i t h i n  the purview 

o f  the Commission. 

COMMISSIONER BRADLEY : The 1 egi  sl ature. 

CHAIRMAN JABER: I ' m  sorry,  the  l eg i s la tu re .  Oops. 

I wholeheartedly bel ieve t h a t  changing the  framework o f  how the 

e l e c t r i c  indust ry  i s  governed o r  whether i t  i s  deregulated i s  

w i th in  the purview o f  the l eg i s la tu re .  The reason I c a n ' t  

accept the s t i p u l a t i o n  i s  f o r  the  reasons I have already 

ar t i cu la ted .  

be t te r  f o r  the consumer i n  ass i s t i ng  us i n  f i g u r i n g  out what 

the most cos t -e f fec t i ve  a l te rna t i ve .  

your consideration. 

I c a n ' t  exp la in  how the s t i p u l a t i o n  makes i t  

I o f f e r  t h a t  j u s t  f o r  

I am prepared t o  support the  motion. 
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COMMISSIONER BRADLEY: Okay. And I j u s t  need some - -  
[ need t o  make sure tha t  I understand. By not  accepting Issue 

1 ' s recommendation or  accepting the  a1 ternate recommendation, 

vhat we are doing i s  pu t t i ng  a t h i r d  recommendation on the 

:ab1 e? 

CHAIRMAN JABER: What we are doing i s  moving forward 

;o Issue 2 and t a l k i n g  about what the r u l e  should have i n  it 

md whether i t  should be se t  f o r  hearing. What the e f f e c t  o f  

the motion i s ,  we are not accepting the s t i pu la t i on ,  t h a t  i s  

Issue 1. Issue 1 i s  should you accept the s t i p u l a t i o n  or  not.  

COMMISSIONER BRADLEY: Wel l ,  I th ink  I made i t  p r e t t y  

Year  t h a t  I feel  very s t rong ly  t h a t  the  s t i p u l a t i o n  should be 

jccepted and I don ' t  mind being a dissenter.  

CHAIRMAN JABER: Okay. F a i r  enough. A l l  those i n  

favor o f  the  motion say aye. Aye. 

COMMISSIONER PALECKI : Aye. 

COMMISSIONER BAEZ: Aye. 

COMMISSIONER DEASON: Aye. 

CHAIRMAN JABER: Opposed t o  the  motion? 

COMMISSIONER BRADLEY: NO. 

CHAIRMAN JABER: Okay. We are on Issue 2. 

:ommissioners, based on dialogue I th ink  you a l l  have gathered 

that  I do not bel ieve repowerings and the language re la ted  t o  

150 megawatts o r  more belongs i n  a proposed ru le .  

not be l ieve t h a t  language keeps us w i t h i n  the  purview o f  the 

I r e a l l y  do 
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need s ta tu te .  

COMMISSIONER PALECKI: And I th ink  a l so  based upon 

what we have heard today, there i s  not r e a l l y  a compelling 

reason f o r  any language regarding repowering. 

heard t h a t  there are no plans on the horizon f o r  any repowering 

pro jects ,  so I ' m  not  r e a l l y  ce r ta in  t h a t  t h i s  i s  c r i t i c a l  i n  

any way. 

I t h ink  we have 

CHAIRMAN JABER: We1 1 , can we - - depending again on 

where the  Commissioners are, can we a t  l eas t  dispense o f  t h a t  

and then focus on what - -  

COMMISSIONER BAEZ: And I guess maybe s t a f f  can c lear  

t h i s  up f o r  me. My concern was t o  - -  I fee l  t h a t  the  b i d  r u l e  

somehow i s  i n teg ra l  t o  our s i t i n g  respons ib i l i t i es ,  t o  our need 

determination responsi b i  1 i t i e s .  And consistent w i  t k  t ha t ,  I 

had a l i t t l e  b i t  o f  t roub le ,  f o r  instance, regarding the 

combustion turbines t h a t  don ' t  need s i t i n g ,  t h a t  a r e n ' t  subject 

t o  the Act. And I j u s t  want t o  make sure we are t a l k i n g  about 

the same th ing.  Obviously repowerings a r e n ' t '  subject  t o  the 

kt, as we1 1. But i s  your - - are your comments d i rec ted  a t  the  

Mho1 e so tha t  we can draw a 1 i ne  between PPSA and non-PPSA 

Drojects? 

CHAIRMAN JABER: Exact ly.  Just  t a l k i n g  out loud, 

Mhat I r e a l l y  thought would be the  most e f f i c i e n t  way o f  

iandl ing a hearing, Commissioner Palecki,  i s  t o  get the r u l e  as 

targeted as possible t o  the  Power Plant S i t i n g  Act so t h a t  the 
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comments and the evidence we get i s  better. This i sn ' t  a wish 
l i s t .  And I d i d n ' t  interrupt you when you were t a l k i n g  about 
the principles. I'm not going t o  agree w i t h  you i n  having  all 
of the principles encompassed i n  the rule. I want t o  set t h a t  
aside for a moment and t a l k  about w h a t  we t h i n k  we have got  the 
statutory authori ty  t o  include, and then also p u t t i n g  a rule 
o u t  there t h a t  gets us the best evidence and the most targeted 
comments so t h a t  the process i s  the most efficient t h a t  i t  

could be. And t h a t  may or may not be consistent w i t h  the 
principles t h a t  have been outlined by the IPPs. B u t  the reason 
repowerings are important, Commissioner Baez, I t h i n k  staff ,  a 
loo t  of s ta f f ' s  changes t o  the strawman proposal went toward 
repowerings and CTs, and i t  seems like we can just give them 
general direction t o  take t h a t  language out  w i t h o u t  going 

line-by-line. B u t  how do you a l l  - -  just my reading of the law 

le f t  me w i t h  the impression t h a t  repowerings and CTs were not 
part of the legislative intent. 

COMMISSIONER DEASON: Madam Chairman, le t  me say t h a t  
I agree w i t h  you. The Power P l a n t  S i t i n g  Act, t h a t  is  where 
the most cost-effective standard is  i n  place. The bidding 

rule, of course, i s  t o  be utilized t o  help us accomplish 
meeting t h a t  standard w i t h  some assurance t h a t  w h a t  we have i n  

front of us and w h a t  we ultimately approve is  the most 
cost-effective. The Power P lan t  S i t i n g  Act, o f  course, has the 
limitations i n  there and i t  does not address combustion 
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turbines, and i t  does not address generation below 75 

negawatts, and these are exceptions which are i n  the Act 

i t s e l  f . 

And I was l i s t e n i n g  very c a r e f u l l y  t o  Mr. Sasso 

l i s  presentation, and he ind icated t h a t  t h i s  would be one 

the most vulnerable aspects t h a t  would be subject t o  a 

j u r i sd i c t i ona l  challenge. And whi le  I t h i n k  t h a t  we need 

forward and assert our a b i l i t y  t o  p ro tec t  customers, t h a t  

j o n ' t  need t o  subject ourselves t o  areas t h a t  perhaps are 

vu1 nerabl e t o  j u r i  sdi c t i  onal chal 1 enge when there i s not 

r e a l l y  c ry ing  need t o  do so. 

i n  

o f  

t o  go 

we 

more 

COMMISSIONER BAEZ: Without judging whether i t  i s  a 

good th ing  or a bad th ing,  whether i n  the  fu tu re  repowerings 

Mere the subject o f  some k ind  o f  rulemaking, I see it, again, 

you know, i f  we are  t r y i n g  t o  s tay close t o  our 

respons ib i l i t i es  and obl igat ions along need determination 

)b l igat ions,  then I see t h i s  as something e n t i r e l y  d i f f e r e n t .  

To me i t  i s  about the q u a l i t y  o f  the  informat ion and the t im ing  

3 f  the information and not where - -  how much more we are going 

to  be looking a t  or  what kinds o f  th ings we are going t o  be 

looking a t .  So I feel  the same way. I t h i n k  I can support 

s t r i k i n g  whatever references or  appl icat ions - - 
CHAIRMAN JABER: Okay. Commi ssioner Brad1 ey and then 

:ommissioner Palecki . 
COMMISSIONER BRADLEY: So are you ready t o  en te r ta in  
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a motion? 
CHAIRMAN JABER: No. Commi ssi oner Pal ecki has some 

questions. 
COMMISSIONER BRADLEY: Go ahead. 
COMMISSIONER PALECKI: I just had a comment t h a t  I 

agree but for a different reason t h a n  was expressed by 

Commissioners Deason and Baez. I believe t h a t  we do have the 
statutory authority under our ratemaking authority over the 
repowerings. I am also concerned about cost overruns i n  

repowering projects. However, whatever rule we come up w i t h  i 

not going t o  apply t o  existing repowerings, and we have already 
heard comments from each one of the ut i l i t ies  t h a t  there are no 
repowerings on the horizon out  ten years. So I just doesn't 
t h i n k  t h a t  this is  a really critical issue t h a t  needs t o  be 
addressed, and I'm w i l l i n g  t o  not address this issue a t  this 
time. 

CHAIRMAN JABER: Okay. I'm s t i l l  not ready for a 
motion, Commissioner Bradley. The other questions on the rule 
itself go t o  s t a f f .  

good questions about the language of the rule i tself  t h a t  I 

really want you t o  address. The notion of - - l e t ' s  see, where 
was i t .  The whole idea of the complaint process, participants 
can f i l e  complaints, the expedited hearings, a l l  of t h a t ,  give 
me an idea of procedurally how you t h i n k  i t  will work. And I 

will te l l  you, Martha, w h a t  I am really interested i n ,  as 

I thought Ms. Clark raised some very, very 
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Commissioner Baez says, making sure on the  f r o n t  end we have 

the data. You know, I l i v e  f o r  the  day where need cases are 

not cont rovers ia l .  To me t h a t  should be a streamlined process 

by the  t ime we get t o  it, and t h a t  means you do more on the 

f r o n t  end. 

I th ink  PAA process, protest ,  hearing, i s  t h a t  what you are 

t a l  k i ng  about? 

But when I hear and see people can f i l e  complaints, 

MS. BROWN: And I th ink  what you are saying i s  t h a t  

i t  i s  already there, and there r e a l l y  doesn't  need t o  be 

spec i f i c  language i n  the r u l e  t h a t  addresses the  usual 

processes we use. I s  t ha t  r i g h t ?  

CHAIRMAN JABER: NO. 

MS. BROWN: Wel l ,  the  reason I brought t h a t  up i s  we 

have had t h  

confer w i t h  

a l l  o f  t h a t  

comfortable 

s discussion amongst ourselves, and I would need t o  

s t a f f ,  but  I f rank l y  don ' t  have a problem tak ing  

out i f  t h a t  would make you a l l  fee l  more 

CHAIRMAN JABER: But how would the  concerns be 

resolved. L e t ' s  say we have the  p r e - b i d  meeting as 

contemplated by the strawman proposal, and pa r t i c i pan ts  do have 

a complaint t h a t  they want t o  b r i ng  t o  the  Commission's 

a t ten t ion  about whether the c r i t e r i a  were fol lowed or  not .  Did 

you envis ion the reso lu t ion  o f  t h a t  complaint being f i n a l  so 

that  i t  doesn' t  hold up the need process? 

MS. BROWN: Well, i t  depends on when the  need process 
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i s  brought t o  us, also, and whether the u t i l i t i e s  are holding 

us t o  the  90-day time frame. It i s  tough t o  do, t o  resolve a 

complaint i n  t h a t  time. 

MR. BALLINGER: Commissioner Jaber, t h e  example we 

j u s t  went through w i t h  F lo r ida  Power and L igh t  when they issued 

t h e i r  f i r s t  RFP. And when they came i n  f o r  the need 

determination the u n i t s  had changed. That spurred complaints 

from some people down the tab le  here. It went on - -  I t h i n k  

Mr. McGlothlin characterized i t  as FPL went and d i d  a redo. 

They reissued t h e i r  RFP, and bas i ca l l y  i t  solved the complaint, 

i f  you w i l l .  The complaint went away, Re1 i an t  withdrew i t s  

complaint and the problem got solved. That one was a d i f f i c u l t  

one because the complaint was a f t e r  the end o f  the  process and 

then we were r e a l l y  i n  a t i g h t  t ime frame. A l o t  o f  t h i s  

complaint i s  on the s t ruc tu re  o f  the RFP i t s e l f .  We haven't 

had any t o  date, but  I would envision t h a t  we would do a l l  we 

could t o  keep the process moving i f  there was a need 

determination. So, r e a l l y ,  i t  was s t a f f ' s  i n t e n t  w i t h  t h a t  

language t o  put down i n  w r i t i n g  what i s  cu r ren t l y  avai lab le t o  

the par t ies  today; nothing more, nothing less.  

COMMISSIONER BAEZ: This i s  something - -  you know, 

t h i s  k ind o f  process o r  t h i s  k ind  o f  f ron t - l oad ing  o f  the 

process, I mean, f i r s t  o f  a l l ,  Commissioners, I t h i n k  t h a t  

inc lud ing t h i s  i n  the r u l e  i s  merely - -  and t o  borrow a word 

from Mr. Sasso, i t  i s  i n s t i t u t i o n a l i z i n g  something t h a t  i s  
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already there. B u t  I also t h i n k  t h a t  i t  has an added advantage 
i n  t h a t  i t  might offer us an opportunity t o  f i x  time lines so 
t h a t  we can keep the process moving forward. B u t  I do want t o  
raise one issue, a question, I mean. You know, we have t o  have 
adequate time, whether i t  be on an  expedited basis or not,  t o  
address any problems t h a t  may crop up. Whether i t  i s  something 
t h a t  we see by our participation i n  monitoring the bid  process 
or whether i t  is  raised by a participant. What effect does 
t h a t  have - - I mean, you know, i s  i t  appropriate t o  have some 
kind  of t o l l i n g  t h a t  operates i n  order t o  l e t  us do this? And 

I know, Martha, t h a t  you are grimacing over there, bu t  I t h i n k  

i n  the interest of having a more stream1 ined approach on the 
need determination you are going t o  have t o  give everybody time 
t o  sett le t h i  s.  

MS. BROWN: Well, there are two time frames i n  the 
need determination process; one is statutory t h a t  i s  provided 
i n  the S i t i n g  Act. 

COMMISSIONER BAEZ: T h a t  i s  after i t  gets filed, 
correct? 

MS. BROWN: After i t  gets filed. The others are our 
own time limitations i n  our rules t h a t  were crafted i n  order t o  
accommodate the time schedules i n  the statutory scheme. I 

would have t o  go back and look t o  see how the two could be 
arranged. Where a u t i l i t y  agrees t o  a waiver of those time 
frames, then the problem is  really taken care o f ,  bu t  we can't 
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count on tha t .  

COMMISSIONER BAEZ: But you are an t i c ipa t i ng  - -  okay. 

I guess i n  my mind i t  - -  
MS. BROWN: The l i m i t a t i o n  t h a t  I see on i t  i s  our 

r u l e  t ime frames could be changed, but  we are s t i l l  - -  we s t i l l  

have t o  keep i n  mind the s ta tu to ry  t ime frames. 

COMMISSIONER BAEZ: But t h a t  i s  once a need 

determination gets f i l e d .  And a need determination doesn't  get  

f i l e d  u n t i l  the RFP process i s  done. And i f  what we are doing 

i s  c rea t ing  a complaint process, f o r  l ack  o f  a be t te r  word, I 

don ' t  won't t o  scare anybody by the words t h a t  I ' m  using, bu t  

i f  what you are doing i s  c rea t ing  a po in t  o f  ent ry ,  almost 

before the need determination i s  what you are doing, so the  

t im ing  1 ines you are not,  you wouldn' t  be to1 1 i n g  - - 
MS. BROWN: You're r i g h t .  

COMMISSIONER BAEZ: - - you wouldn ' t  be t o l l i n g  a need 

determination which would be under a s ta tu to ry  t ime ,  what you 

are doing i s  to1 1 i n g  the  RFP process from coming t o  concl usion, 

because you have a pending - - and, again, these complaints are 

subject t o  a l l  the  challenges o f  mer i t ,  on the  basis o f  mer i t  

o r  what other grounds capable 1 awyers are able t o  th ink  o f ,  you 

know, j u s t  l i k e  anything else. But there does have t o  be some 

stop and l e t ' s  t a l k  about t h i s .  

MS. BROWN: I have a suggestion and i t  has t o  do w i t h  

the competit ive b idd ing process t h a t  s ta te  agencies are 

FLORIDA PUBLIC SERVICE COMMISSION 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

174 

I am f a m i l i a r  w i t h  t h a t  .equired by s ta tu te  t o  implement. 

iecause I have worked on the  F lo r ida  Relay Contract Request f o r  

'roposals. There i s  i n  120, and I can ' t  remember the  number o f  

the competit ive bidding s ta tu te ,  t h a t  has a process by which a 

3arty who i s  unhappy w i th  the  proposal document i t s e l f  has a 

l i m i t e d  amount o f  t ime t o  ob ject  t o  t h a t  document. And then i f  

they don ' t  - -  i t ' s  l i k e  15 days from the date o f  issuance or  

something - -  i f  they don ' t  do i t  w i t h i n  t h a t  t ime, they waive 

t h e i r  r i g h t s  t o  object  therea f te r .  

process i n  the f r o n t  end as you have been t a l k i n g  about. 

It helps streamline the  

I f  you want, I can go back and look a t  those t ime 

frames tha t  are i n  there and see i f  we can c r a f t  some t im ing  

tha t  would be s im i la r  t o  tha t .  There i s  another process - - I 
haven't looked a t  t h i s  i n  a long time. Once t h a t  ob jec t ion  t o  

the request f o r  proposals, the  document i t s e l f ,  t ime passes, 

then the document issues, then there i s  another oppor tun i ty  a t  

the back end a f t e r  t he  se lec t ion  i s  made t o  contest  a t  DOAH the  

process o f  the se lec t ion  i f  i t  i s  flawed, o r  i f  something was 

missed, or the se lec t ion  d i d n ' t  ac tua l l y  f o l l ow  the  request f o r  

proposals document, t h a t  s o r t  o f  th ing .  We are very much 

t a l k i n g  about the same th ings.  

back and put  some t ime frames i n  t h a t  are s i m i l a r .  

I f  you would l i k e ,  I w i l l  go 

CHAIRMAN JABER: To the  degree we get i n t o  the  

hearing phase, I t h i n k  t h a t  could be f leshed out even more i n  

the hearing. 
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COMMISSIONER BAEZ: I mean, Commissioners, I j u s t  

threw tha t  out as a t op i c  f o r  discussion. And I understand 

tha t  the proper language may not even be avai lable,  but  i t  

sounds l i k e  there i s  an analog out there. 

MS. BROWN: Yes, there i s .  

CHAIRMAN JABER: And t o  be c lear ,  my concern was not 

j u s t  t iming, but  also f i n a l i t y  and t ime f o r  the need case. You 

don ' t  want two hearings going on a t  the same time. There needs 

t o  be a ce r ta in t y  wel l  i n  advance o f  the  need case being f i l e d .  

MS. BROWN: And the ce r ta in t y  t h a t  you are interested 

i n  i s  the ce r ta in t y  t h a t  the document i t s e l f ,  t he  request f o r  

proposals - -  
COMMISSIONER BAEZ: I s  not  subject t o  challenge 

anymore. 

MS. BROWN: Right. And these s tatutes do - -  I mean, 

that  i s  what they are ge t t i ng  a t ,  they are ge t t i ng  a t  t h i s  

two-phased th ing.  The f i r s t  i s  does the document look okay. 

The second phase could happen i n  the need determination as i t  

does now, the evaluation o f  the resu l t s  o f  t h a t  document wasn't 

adequate o r  needs t o  be resolved, t h a t  i s  done i n  the need 

determination now. 

CHAIRMAN JABER: The other po in t  t h a t  Commissioner 

Clark - -  t h a t  Ms. Clark raised re la ted  t o  the  s i t e - s p e c i f i c  and 

thether t h a t  could be used t o  d i c t a t e  co l loca t ion  o f  land, I 

thought t h a t  t he  stakeholders, a t  l e a s t  the  I P P  side o f  the 
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stakeholders gave up on t h a t  issue. So I ' m  wondering why 

tha t  - -  
MR. BALLINGER: S t a f f  never envisioned a mandatory 

co l loca t ion ,  but  we do envision u t i l i t i e s  explor ing a l l  

options. We j u s t  wanted t o  keep i t  open i n  case they decided 

t o  o f f e r  i t  as Flor ida Power d i d  one t ime i n  t h e i r  RFP. So i t  

i s  no t  a mandate by any means, i t  i s  j u s t  t o  keep i t  open as an 

opt ion.  

CHAIRMAN JABER: I n  several o f  the workshops we asked 

t h a t  question. And as I r e c a l l ,  Mr. Sasso, you need t o  t e l l  me 

i f  I ' m  wrong, you said t h a t  where the land was avai lab le t o  be 

included i n  the option, the RFP could so s tate.  

MR. SASSO: That i s  correct .  I f  the u t i l i t y  e lec ts  

t o  make the s i t e  avai lable, the u t i l i t y  could say t h a t  i n  the 

RFP. 

CHAIRMAN JABER: There i s  a f i n e  l i n e .  Let me t e l l  

you, I thought one o f  the greatest  th ings Mr. Sasso sa id today 

was the not ion o f  you have got t o  t r u s t  the IOUs t o  run t h e i r  

business. And t h a t  i s  t r u e  about a l l  companies, Mr. Sasso, not 

j u s t  the regulated IOUs. I would expect t h a t  the IPPs can also 

evaluate th ings l i k e  t h a t  i n  f i g u r i n g  out whether they want t o  

submit proposals t o  your b i d  o r  not.  I don ' t  want t o  

micromanage t h e i r  negotiat ions. So t o  the degree the s i t e  

spec i f i c  language could come out  - - 
MR. BALLINGER: Well, the  other reason i t  i s  i n  
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here, as I said e a r l i e r ,  i s  everybody i s  bu i l d ing  the same 

~ l a n t s  and we are wondering why the cost di f ference i s  there. 

,nd by get t ing t h i s  informat ion up f ron t  i t  may t e l l  us why t h e  

OU has an advantage o f  bu i l d ing  on i t s  own s i t e .  

! x i s t i ng  in f rast ructure.  

lumbers. 

It has the 

It gives us a sani ty  check o f  the 

CHAIRMAN JABER: But i s n ' t  t h a t  one o f  the th ings 

:hat could also come up i n  the pre-b id  meeting or  whatever i t  

s? Yes, p re-b id  meeting you ca l led  it. 

MR. BALLINGER: I suppose i t  could. But I th ink  from 

;he evaluation standpoint, s t a f f  would s t i l l  look a t  those 

lumbers t o  see i f  the I O U  won, l e t ' s  say, by $50 m i l l i o n ,  i s  

;hat because o f  the land? I f  so, f i ne ,  and maybe t h a t  i s  an 

ippropriate - - 
CHAIRMAN JABER: Why do I care why they won? Aren ' t  

looking a t  the bottom-l ine cost? 

MR. BALLINGER: 

I f  they are bu i l d ing  the same plants,  why are they so 

It gives us the san i ty  o f  the 

irocess. 

l i f f e r e n t  i n  cost. 

CHAIRMAN JABER: But remember, we are pu t t i ng  more on 

che f r o n t  end i n  terms o f  the process. So i f  I ' v e  got a 

transparent, open, f a i r  process on the f ron t  end, by the time 

I ' m  looking a t  i t  f o r  need, I am not going t o  be 

second-guessing the cost,  am I? 

MR. BALLINGER: Probably not, but i t  i s  something we 
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CHAIRMAN JABER: Something you consider now. You 

have got the current bidding rule, and our problem w i t h  the 
current bidding is  by the time - -  my problem w i t h  the current 
bidding rule is by the time I've got  the need case, I am 
looking a t  a p l a n t  t h a t  needs t o  be constructed real soon. And 

t o  the degree I am second-guessing costs, I am put i n  t h a t  
awkward posit ion of asking them t o  rebid and having the 
companies incur more costs which could be subjected t o  the 
ratepayer. 

What I am suggesting i s  i n  the new transparent open 
process those sorts of considerations have taken care of 

themselves by the time I get the application for  need. Is my 

t h i n k i n g  flawed here? 
COMMISSIONER BAEZ: See, I'm seeing - -  and t h a t  is  

of my questions earlier were trying t o  clear up w h a t  
- i f  there is  a two-fold,  and I d o n ' t  want  t o  say 

why some 
the two 
requirement, or i f  there is  half  a requirement here and h a l f ,  

you know, wishful t h i n k i n g ,  or encouragement, whatever t h a t  
means. B u t ,  you know, do you have t o  provide the cost of l and ,  

does t h a t  have t o  be - -  
MR. BALLINGER: I d o n ' t  know. And, quite frankly, we 

have taken a l i t t l e  turn from w h a t  s ta f f  was originally going 

w i t h ,  wha t  we thought  the rule was t o  look like. What I'm 

hearing you say now is  we are going t o  probably keep the rule 
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t o  do need determination projects only. And i n i t i a l  blush i s  I 

th ink  keep the ex i s t i ng  r u l e  as i t  i s .  I t h ink  i t  covers it. 

I t h i n k  the u t i l i t i e s  have a fa i r l y  open process. People know 

what i s  going on. We have heard some complaints about t h i s .  

S t a f f  needs t o  go back and focus, a l l  r i g h t ,  can we tweak 

process a b i t  more t o  make i t  more transparent. 

have t r i e d ,  but we may have missed the mark. 

I t h ink  we 

COMMISSIONER BAEZ: I ' m  not sure t h a t  we need t o  get 

i n t o  a debate o f  whether, you know, leave i t  as i t  i s  o r  not. 

Here i s  the strawman proposal. I guess my question o r  what I ' m  

t r y i n g  t o  get s t ra igh t ,  Madam Chairman, and I d o n ' t  know i f  

i t  - - i s  your problem the same, and I w i l l  step back and get 

out o f  your way, i s  exact ly  - -  i s  i t  informat ion t h a t  i s  being 

required, i s  i t  consideration o f  proposals containing 

co l locat ion tha t  i s  being required, what i s  i t  t h a t  i s  being 

required exactly? I f  anything, and, you know, t h a t  might be 

a l l  r i g h t ,  too. 

MR. BALLINGER: I th ink  the p a r t  about the cost o f  

land i s  information t o  put  out there t o  l e t  others know what 

the u t i l i t i e s '  value t h e i r  property as. Whether they choose t o  

open i t  up t o  others o r  not,  t h a t  i s  t h e i r  choice. And i t  i s  

j u s t  there f o r  s t a f f  so we have k ind  o f  a benchmark t o  go from 

dhen the need determination comes i n  t o  see why proposals shook 

w t  the way they d id .  So i t  i s  an informat ion gathering. 

MR. FUTRELL: It i s  also informat ion f o r  the bidders 
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so t h a t  they w i l l  know - -  have a c lear p ic tu re  o f  what ta rge t  

they are shooting a t  so tha t  they w i l l  know these are costs 

t h a t  they need t o  factor i n t o  t h e i r  planning when they 

formulate a b id .  Not j u s t  f o r  the s t a f f  and the  Commission, 

but f o r  the bidders t o  see what i t  exact ly  i s ,  have a c lear  

p i c tu re  o f  what t h e i r  target  i s .  And t h a t  i s  separate from 

t h i s  co l loca t ion  argument about, wel l ,  whether or not t o  

preclude such an arrangement. It i s  two separate things. 

COMMISSIONER BAEZ: Right. And I sensed t h a t  there 

was a problem on the par t  o f  the IOUs, and c e r t a i n l y  Ms. Clark 

expressed i t  t h a t  way when I asked her about i t , i s  t h a t  some 

o f  the language i n  the proposed r u l e  as it i s  now has the - - 
might have the e f f e c t  o f  ac tua l l y  creat ing a requirement t h a t  

notwithstanding the f a c t  t h a t  an I O U  may not choose t o  make the 

land or  the s i t e  avai lable t o  the other par t i c ipants ,  t h a t  a 

proposal by a pa r t i c i pan t  t h a t  includes co l loca t ion  would also 

have t o  be - -  would be de facto meeting requirements and 

subject t o  consideration. 

And I t h i n k  - -  I tend t o  agree w i t h  her t h a t  t h a t  may 

be an unintended consequence. 

o f  the language i s  t o  have t h a t  informat ion be known l ikewise 

as a rea l i ty  check f o r  the Commission as wel l  as the  company so 

tha t  they can k ind  o f  see where the costs are going, I ' m  not 

adverse t o  t h a t .  But I don ' t  want t o  create - -  and I th ink  i t  

would be wrong t o  create a requirement t h a t  says, IOU,  you have 

I f  the purpose o f  a t  l eas t  some 
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t o  consider me even though I am proposing t o  co l loca te  on your 

land, even though you are not o f f e r i n g  the land up f o r  

co l loca t ion .  

MR. BALLINGER: I don ' t  t h i n k  t h a t  was the i n t e n t .  I 

can t e l l  you t h a t  from my perspective, i t  wouldn' t  be the  

i n t e n t  t o  force tha t .  But we do want the u t i l i t i e s  t o  consider 

what i s  out there. 

COMMISSIONER BAEZ: And t h a t  would come under the  

c r e a t i v i t y  por t ions o f  the ru le ,  correct? I mean, i t  doesn't  

t i s  

on t o  

S 

preclude anyone from proposing co l loca t ion ,  bu t  I t h i n k  

probably more appropri ate1 y w i  t h i  n the  company' s d i  sc re t  

decide what i t  wants t o  do w i t h  i t s  land, a t  l e a s t  a t  t h  

po in t  . 
MS. BROWN: Commissioner Baez, the  sect ion i n  

question was Section 6, which s tates the pub l i c  u t i l i t i e s  sha l l  

a1 1 ow pa r t i c i pan ts  t o  formulate c rea t ive  responses t o  the RFP. 

COMMISSIONER BRADLEY: What page i s  t h a t  on? 

MS. BROWN: I ' m  a c t u a l l y  look ing on Page 11 o f  the  

recommendation. 

COMMISSIONER BAEZ: 

MS. BROWN: I t ' s  Page 45 o f  the r u l e .  The reason I ' m  

Six and 7 o f  t he  r u l e .  

looking a t  the  recommendation i s  because the  p a r t  t h a t  Ms. 

Clark was concerned about was the  s t a f f ' s  explanation t h a t  

fol lows t h a t  section. 

the u t i l i t i e s  seem t o  be concerned about was how s t a f f  was 

I f  you l i k e  t h a t  section, the  p a r t  t h a t  
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explaining i t ,  not the - -  
COMMISSIONER BAEZ: And I took the language i n  the 

recommendation t o  be just an example. B u t  a t  the same time, by 

l ist ing t h a t  as an example I d o n ' t  wan t  the language a t  the 
end - -  and I will  note t h a t  the language i n  the rule does say 

shall evaluate a l l  proposals. Now, I guess I don't understand 
enough t o  say exactly w h a t  evaluate means, because there was 
also another question about screening and, you know, w h a t  does 
i t  mean t o  you, evaluate? 

MR. BALLINGER: I t  could be as simple as a screening. 
I f  i t  came i n  and a proposal d i d  not meet their screening 
criteria,  i t  would be gone. B u t  a t  least they considered i t .  

They d i d n ' t  just out  and out deny i t .  
COMMISSIONER BAEZ: I mean, I know t h a t  doesn't solve 

a l l  of - -  you know, t h a t  doesn't address a l l  of your concerns 
on i t ,  but  i t  i s  a concern t h a t  I share. I d o n ' t  want  t o  
create a requirement when there probably shouldn't be one. So 

a t  least on t h a t  point  - -  
MS. CLARK: I would just make two poin ts .  First of 

a l l ,  w i t h  regard t o  providing t h a t  information, and s ta f f  says 
i t  is  important for them t o  evaluate, that 's  appropriate. They 
can get t h a t  information, they will get i t  as part of discovery 
and when they look a t  the need coming i n .  By pu t t ing  i t  i n  the 
rule, and by their recommendation they are suggesting i t  being 
used for another purpose, and t h a t  i s  the evaluation t h a t  i t  
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:an be included i n  bids t h a t  include loca t ing  on t h e i r  property 

and they must evaluate tha t  b id .  

COMMISSIONER BAEZ: But I th ink  we j u s t  t r i e d  t o  

clari fy t h a t  evaluation - -  I mean, as Mr. Sasso said, an RFP 

can a t  the company's d isc re t ion  and i n  the company's judgment 

include or  not include o f f e r  o f  a s i t e  f o r  use by the 

par t ic ipants .  Did I grasp i t  correct ly? 

CHAIRMAN JABER: I th ink  they t r i e d  t o  c l a r i f y  tha t ,  

Sommissioner Baez. But I have t o  t e l l  you, I would rather take 

that  language out o f  a proposed r u l e  because i t  provides - -  i f  

anything, leaving i t  i n  the r u l e  j u s t  creates confusion. With 

the understanding t h a t  i f  we go forward w i t h  t h e  p re -b id  idea 

and a pre-RFP meeting idea, t h a t  those are the  k inds o f  things 

that  should be discussed i n  i d e n t i f y i n g  what t h e  c r i t e r i a  are. 

Because you can th ink  o f  land r i g h t  now, what about a l l  the 

other th ings t h a t  we c a n ' t  t h i n k  o f .  

companies t h a t  pa r t i c i pa te  i n  the process i n  exerc is ing t h e i r  

management posi t ions would t a l k  about a1 1 o f  these things as 

the p o s s i b i l i t y  o f  i d e n t i f y i n g  them as c r i t e r i a .  

I would expect t h a t  

COMMISSIONER BAEZ: So when you say we should take 

that  out, a re  you t a l k i n g  about (a ) (10 ) ,  5(a)(10)? 
COMMISSIONER PALECKI: Could I make a suggestion t h a t  

we take tha t  out and look a t  Paragraph 2 o f  the  PACE proposal, 

which i s  very simple and straightforward and replace these 

paragraphs w i th  Paragraph 2 on Page 1 o f  the  PACE proposal. 
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That i s  the  one tha t  i s  dated September 25th. 

CHAIRMAN JABER: Okay. What Commissioner P a l  ecki i s 

suggesting i s  t h a t  we take out - -  Commissioner Palecki,  on Page 

43 o f  s t a f f ' s  recommendation we take out Number 10 and 

subs t i t u te  w i th  Paragraph 2 o f  PACE's proposal? 

COMMISSIONER PALECKI: Yes. And I ' m  not  sure exac t ly  

how i t  f i t s  i n ,  but  PACE's proposal doesn' t  have any laundry 

l i s t s .  It doesn't  r e a l l y  contain any o f  the h igh l y  spec i f i c  

c r i t e r i a ,  i t  j u s t  bas i ca l l y  states t h a t  the  u t i l i t y  shal l  f i l e  

i t s  RFP package w i th  the  Commission, t h a t  then the  po ten t ia l  

bidders w i l l  have an opportuni ty t o  address those RFP 

provis ions and provides f o r  a complaint procedure i f  there i s  a 

disagreement . 
CHAIRMAN JABER: Commissioner Bradley. 

COMMISSIONER BRADLEY: I have a suggestion. It seems 

t h a t  we are ge t t i ng  bogged down i n  a very complicated 

discussion. 

changing the language when we get i n t o  the  formal hearing 

process. 

1 would suggest t h a t  maybe what we do i s  consider 

CHAIRMAN JABER: I understand the  suggestion, 

Commissioner Bradley, but  the  way the  rulemaking process works 

here i s  the comments and the  testimony t h a t  gets f i l e d  goes t o  

the  ru le ,  goes t o  the  d r a f t  r u l e .  They are going t o  be 

p r e f i l i n g  t h e i r  comments t a l k i n g  about the  proposed r u l e  t h a t  

comes out o f  t h i s .  And I know t h a t  t h i s  i s  a tedious process, 
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)u t  the  be t te r  we make the strawman proposal, t h e  more 

2 f f i c i e n t  the comments w i l l  be. But, you know, I stand t o  be 

:orrected. 

Commissioners, do you genera l ly  agree w i th  tha t?  

COMMISSIONER DEASON: Well , I guess I ' m  somewhere i n  

ietween. I don ' t  t h ink  we are going t o  per fec t  t h i s  r u l e  

today. We are going t o  get testimony f i l e d  not on ly  on the 

v l e  proposal as whatever form i t  comes out  o f  here today, but  

vhat form i t  should be i n  the  eyes o f  everyone t h a t  i s  going t o  

)e pa r t i c i pa t i ng .  So I am a l l  f o r  it. I f  there  are some major 

items i n  s t a f f ' s  proposal t h a t  we fee l  need t o  be c l a r i f i e d ,  o r  

je le ted,  o r  whatever, I th ink  we need t o  do t h a t .  But our goal 

should not  be t o  t r y  t o  per fec t  s t a f f ' s  proposal today. 

COMMISSIONER BAEZ: And I d o n ' t  t h ink  t h a t  would be 

possible, f rank ly .  

COMMISSIONER DEASON: And l e t  me say t h a t  i n  terms o f  

Item 10, which i s  cost  informat ion,  I guess the  question t h a t  I 

have i s  what i s  re levant  about a company's booked costs? We 

are t a l  k ing  about making informed decisions and considering 

proposals which are based upon current  market costs and what a 

company - - i f  the  company bought 

relevance i s  t h a t  now t o  whether 

cos t -e f fec t i ve  proposal i n  f r o n t  

I ' m  having. And so i f  we are go 

guess I w i l l  ask the  questions. 

land  30 years ago, what 

who has the  most 

o f  us? That i s  the d i f f i c u l t y  

ng t o  get i n t o  some d e t a i l ,  I 

So why do we even have i t  i n  
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here a t  a l l ?  

MR. BALLINGER: This whole t h i n g  about u t i l i t y  

property came about when we saw a need determination t h a t  came 

i n  here w i th  Orlando where they worked out a deal w i th  an 

independent provider on t h e i r  land, had a long-term lease back 

f o r  t he  property. It got s t a f f  wondering i s  t h a t  an option 

tha t  u t i l i t i e s  should pursue. 

COMMISSIONER DEASON: Well, now you sa id lease. 

Lease i s  based upon current market pr ices.  You are t a l k i n g  

about information tha t  you probably have access t o  o r  you can 

j u s t  f i l e  a discovery question and say give us your book costs 

fo r  a l l  t h i s  information, t o  the extent i t  i s  re levant a t  a l l .  

I ' m  not so sure t h a t  we need t o  be hung up on t h i s  i n  the 

context o f  what has t o  be required t o  be f i l e d  up f r o n t  i n  a 

ru le .  

MR. BALLINGER: I was ge t t i ng  there. The reason the 

cost i s  up f ron t ,  we wanted t o  use t h a t  t o  compare t o  what the 

asking p r i ce  was f o r  the lease t o  see was i t  three times book, 

four times book and have i t  a l l  i n  one place. 

COMMISSIONER DEASON: Well, what i f  i t  i s  ten times 

book, what relevance i s  tha t?  

MR. BALLINGER: That 's  f i ne .  A t  l e a s t  we know what 

the market was - -  or  what they were asking f o r  i n  market. 

COMMISSIONER DEASON: It may depend on whether they 

bought the land s i x  months ago o r  50 years ago. 
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MR. BALLINGER: Yes. And what we t r i e d  t o  do i n  t h i s  

dhole th ing  i n  pa r t  o f  i t  i n  other par ts  w i th  the  - -  f o r  

instance, the  load forecasts and s tu f f  l i k e  t h a t  i s  t o  have i t  

i n  one package o f  the most up- to -da te  data. Not  t o  have t o  

p ick a piece from here and a piece from there.  So a l o t  o f  

t h i s  data, you ' re  r i g h t ,  does e x i s t ,  we were j u s t  t r y i n g  t o  get 

i t  a l l  packaged together i n  one r u l e  i n  one loca t ion .  So I do 

agree w i t h  you, you're r i g h t ,  t he  cost data i s  avai lab le,  we 

dere j u s t  t r y i n g  t o  get i t  i n  one package i n  the  one ru le .  

CHAIRMAN JABER: Ms. Brown. 

MS. BROWN: Chairman Jaber, I j u s t  wanted t o  remind 

you t h a t  we are a t  the po in t  o f  proposing a ru le ,  which means 

tha t  we publ ish i t  i n  the FAW. We send a copy o f  t ha t  t o  the  

Department o f  State and t o  the  J o i n t  Administrat ive Procedures 

Committee. And i f  you a l l  are not  comfortable w i t h  the  r u l e  

yet ,  i f  you t h i n k  i t  needs more work, I would pre fer  perhaps 

f o r  us t o  come back t o  you. 

CHAIRMAN JABER: You know, i t ' s  no t  t h a t  I mind 

coming back, here i s  what I t h i n k  t h  s indus t ry  deserves. This 

indus t ry  deserves us t o  be done w i t h  t h i s  t o  the  po in t  where we 

can get t o  hearing. We have got t o  - -  and I know t h i s  i s  a 

tedious process, but  i t  has been a year and a h a l f .  And where 

you a l l  were d i rec ted  t o  be, which mind you i s  from a January 

2000 d i r e c t i v e  t o  look a t  repowering, admit tedly i s  not  where 

t h i s  Commission i s  today. I understand tha t .  
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But I want i t  t o  be a meaningful hearing process, and 

I want i t  t o  be - -  who knows, ever the op t im is t ,  maybe we don ' t  

get t o  a hearing, but  Commissioner Deason's po in ts  are wel l  

taken. 

I want t o  take out the co l loca t ion  language. The other 

question I had re la ted  t o  Ms. C la rk 's  po in t  about evaluat ing 

a l l  proposals, p u t t i n g  t h a t  s o r t  o f  r e s t r i c t i o n  on the IOUs 

when maybe they are - -  and I don ' t  know i f  t h i s  ever happens, 

maybe t h i s  i s  j u s t  completely exaggerated, I d o n ' t  know. To 

the  degree there are companies who submit proposal s t h a t  are 

nowhere near the RFP, then why should they go through the 

expense o f  evaluating those proposals? I would ask t h a t  we 

t h i n k  about t h a t  language, Commissioners. 

I don ' t  want repowerings and CTs covered i n  t h i s  ru le .  

The equ i ty  penal ty,  we haven't r e a l l y  t a l ked  about 

the equ i ty  penalty. Mr. Green, I don ' t  know what exac t ly  gives 

you heartburn about the  equ i t y  penalty. Maybe you can j u s t  

take a few minutes and help me understand t h a t  a l i t t l e  more. 

What i s  i t  you would l i k e  t h i s  Commission t o  do as i t  re la tes  

t o  the equ i ty  penalty? 

MR. GREEN: Re la t i ve  t o  the  equ i t y  penalty, I th ink ,  

you know, my heartburn as you re fe r red  t o  it, I t h i n k ,  was the 

f a c t  t h a t  on the i n i t i a l  RFPs the  equ i ty  penal ty  wasn't  ever 

ca l l ed  out. We d i d n ' t  know i t  was there. The equ i t y  penal ty 

was not ca l l ed  out i n  the  RFPs as something t h a t  was going t o  

be considered. 
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CHAIRMAN JABER: I ' m  sorry,  I d i d n ' t  hear you. The 

equ i ty  penal ty was not set  f o r t h  i n  the RFP? 

MR. GREEN: There were some words i n  there tha t  - -  
d id  i t  c a l l  i t  equ i ty  penalty? I mean, there were some vague 

words t h a t  ta lked  about the  e f f e c t  on t h e i r  debt/equi ty r a t i o ,  

but i t  wasn't r e a l  c lear  what the magnitude o f  t h a t  penalty was 

going t o  be, o r  how important i t  was, o r  how unimportant it 

was. It was one sentence, I th ink ,  i n  the  RFP. 

CHAIRMAN JABER: Was i t  a statement t h a t  t ha t  would 

be a consideration t h a t  the  I O U  would have i n  exerc is ing the 

s e l f - b u i l d  option? 

MR. GREEN: I th ink  i n  fa i rness i t  d i d  say t h i s  i s  

something t h a t  they may consider I th ink  i s  the  words they 

used. And I w i l l  l e t  Martha correct  me i f  I ' m  wrong. 

CHAIRMAN JABER: Well, i f  t h a t  i s  the  case, s t a f f ,  

then I th ink  your language goes a l i t t l e  b i t  beyond tha t ,  so 

walk me through tha t .  

MR. McGLOTHLIN: Madam Chai rman, 

tha t ,  also? 

CHAIRMAN JABER: Yes. 

MR. McGLOTHLIN: I n  add i t ion  t o  

may I fo l low up on 

.he wording tha t  

appeared i n  the  RFP, i t  i s  our pos i t i on  t h a t  t he  r i s k s  

associated w i t h  buying o r  bu i l d ing  capaci ty  have a l a w  o f  

dynamics i n  them, t h a t  they have been run both ways, and there 

are a myriad o f  i nd i v idua l  r i s k  fac to rs .  It i s  our contention 
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i n  one d i rec t ion ,  and f o r  t h a t  reason i s  p re jud i c ia l  and not an 

even-handed way t o  look a t  the f inanc ia l  r i s k  s i t ua t i on ,  and i s  

therefore inappropriate i n an RFP package. 

CHAIRMAN JABER: But i f  they j u s t  simply make a 

statement t h a t  they may consider the appropriate penalty 

because o f  ce r ta in  debt s i tua t ions ,  then haven' t  you - -  then 

d o n ' t  you have the informat ion you need t o  make an educated 

decis ion on whether t o  submit a b id?  

MR. McGLOTHLIN: Wel l ,  t h a t  i s  pa r t  o f  the problem, 

because i f  the I P P  receives an RFP package t h a t  has c r i t e r i a  

which are t i l t e d ,  then t h a t  i s  d is incent ive  t o  b i d  because i t  

i s  an i nd i ca t i on  t h a t  the scoring i s  going t o  be weighted i n  

favor o f  the I O U ' s  a l t e rna t i ve  i n  a way t h a t  i s  un fa i r .  

CHAIRMAN JABER: Would you be able t o  go t o  the 

p r e - b i d  meeting and say, w e l l ,  what exac t ly  would the penal ty 

be, and a t  what po in t  would you exercise the equ i ty  penalty? 

MR. McGLOTHLIN: I suppose those questions could be 

asked. But as long as t h a t  i s  p a r t  o f  the equation i t  i s  a 

t i l t i n g  o f  the scales from our perspective. 

CHAIRMAN JABER: Ms. Brown, you were about t o  address 

the language included i n  your strawman? 

MS. BROWN: Just  a minute, Chairman Jaber. I c a n ' t  

f i n d  it. 

COMMISSIONER PALECKI: While Ms. Brown i s  look ing f o r  
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;hat, I am looking a t  the PACE proposal. The entire th ing  i s  

;hree pages, and I see some very large chunks o f  what the 

; t a f f ' s  proposal i s  t h a t  could be rep1 aced by one o r  two 

iaragraphs. For example, w i th  regard t o  the  upf ront  c r i t e r i a ,  

IOU have Paragraph 2, and then you have Paragraph 7, which i s  

'ACE'S laundry l i s t  o f  the various ingredients t h a t  need t o  be 

included. I somehow t h i n k  it would be a l o t  more expedient t o  

jse t h i s  as k ind  o f  l i k e  - -  maybe we could go through t h i s  and 

see what we agree and what we disagree w i t h  on the  PACE 

iroposal because i t  i s  qu i te  more - - we1 1, i t  i s  much shorter,  

md I see i t  as being more s t ra ight forward and much simpler. 

CHAIRMAN JABER: Commi ss i  oners, 1 e t  ' s t a l  k about 

;hat. That was the  l a s t  question I have, Ms. Brown, so answer 

:he equ i ty  penal ty question. 

MS. BROWN: And the question i s  what, again? 

CHAIRMAN JABER: How i s  i t  i n  your strawman proposal 

IOU address the equ i t y  penal ty and was the  purpose o f  inc lud ing  

it the same purpose a r t i cu la ted  by PACE here? 

MS. BROWN: Yes, I t h i n k  i t  was t o  ac tua l l y  cod i f y  

something t h a t  we do i n  need determinations anyway when the  

2quity penalty shows up. I f  i t  i s  going t o  make a d i f ference,  

there i s  an evaluat ion made o f  i t  and the  u t i l i t y  w i l l  j u s t i f y  

Mhy they have done it. This was t o  cod i f y  t h a t  and expressly 

include it. And I don ' t  t h i n k  i t  goes much fu r the r  than - -  
MR. SASSO: Madam Chairman, may I address t h a t  very 
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b r  i e f 1 y? 

CHAIRMAN JABER: Yes. 

MR. SASSO: We are concerned even ge t t i ng  past a l l  

the threshold issues. I f  the Commission i s  working o f f  o f  t h i s  

ru le ,  we suggest t h i s  should not be placed i n  the  r u l e  f o r  

several reasons. F i r s t ,  i t  does substant ively a l t e r  what the  

Commission i s  doing today i n  evaluat ing these cases on the 

mer i ts .  I n  our case, f o r  example, on Hines 2 we had a 

discussion o f  imputed debt. I t ' s  not  a penalty; i t  i s  simply a 

recogni t ion o f  the impact on our cost  o f  cap i ta l  o f  enter ing 

i n t o  long-term power purchase agreements. 

a t  a l l .  And the Commission has recognized i t  i s  leg i t imate  t o  

take t h i s  i n t o  account because the  world takes i t  i n t o  account, 

Wal l  s t ree t  takes i t  i n t o  account, and so the Commission has 

taken i t  i n t o  account and s t a f f  recognizes tha t .  

I t ' s  not  a penal ty 

CHAIRMAN JABER: I s  i t  t o  reconci le  the  perception o f  

debt t h a t  i s  created when you enter i n t o  a purchased power 

agreement? 

MR. SASSO: Yes, ma'am. What happens when you enter 

i n t o  a long-term purchased power agreement, you are tak ing  on 

obl igat ions t h a t  are debt l i k e .  You commit t o  make regular 

payments t o  the  provider.  

CHAIRMAN JABER: Can t h a t  be a r t i cu la ted  j u s t  l i k e  

tha t  i n  an RFP so t h a t  any non - -  and t h a t  i s  t r u e  f o r  an I O U  

who submits a b i d  o r  f o r  an I P P  t h a t  i s  awarded the  b id .  
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MR. SASSO: Well, the concern i s n ' t  whether i t  

occurs. This i s  a f ac t  t h a t  i s  wel l  known and wel l  established 

i n  the Commission's decisions, but  i t  doesn't seem t o  belong i n  

an RFP. It i s  r e a l l y  qu i te  immaterial t o  the b i d  except t h a t  

i t  i s  part  o f  the background against which a l l  bidders 

p a r t i c i p a t e  recognizing what W a l l  Street does. But what place 

does i t  have i n  an RFP? What the s t a f f  proposal does i s  it 

ac tua l l y  suggests a presumption against use o f  t h i s  absent a 

showing o f  good cause. That r e a l l y  goes t o  the way the  

Commission makes i t s  decision on the meri ts i n  reviewing the 

evaluation made by the u t i l i t y  i n  a pa r t i cu la r  case. It has 

r e a l l y  got nothing t o  do w i t h  the RFP, as such. Further, the 

Commission's r u l e  on the contents o f  a p e t i t i o n ,  250-22.081, 

f o r  a need case requires us t o  address t h i s  when we f i l e  a 

p e t i t i o n .  

a purchased power agreement between an investor -owned u t i  1 i t y  

and a n o n u t i l i t y  generator, the  p e t i t i o n  shal l  include a 

discussion o f  the potent ia l  f o r  increases o r  decreases i n  the 

u t i l i t y ' s  cost o f  cap i ta l .  So the  Commission has already 

addressed t h i s  i n  an e x i s t i n g  r u l e  t h a t  deals w i t h  the  contents 

o f  the p e t i t i o n ,  which i s  r e a l l y  where i t  belongs because t h i s  

goes t o  the meri ts o f  the decision, not what we ask other 

people t o  b i d  on. 

It says, i f  the generation addi t ion i s  the r e s u l t  o f  

MS. BROWN: And, Madam Chairman, I r e a l l y  hate t o  

i n te r rup t  Mr. Sasso, bu t  t h i s  i s  an issue i n  the  FPL need 
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determination case t h a t  i s  coming up before you on Wednesday. 
I just wanted t o  l e t  you know t h a t  t h a t  i s  out  there. 

CHAIRMAN JABER: Yes, but i t ' s  a l so  an issue here. 
COMMISSIONER DEASON: Let me ask Mr. Sasso a 

question. I understand the point  t h a t  you are making. B u t ,  I 

guess, there i s  a fundamental question. How do participants i n  

the bidding process when they are formulating their b id  and 

p u t t i n g  i t  i n  front of you hoping t o  win  the bid,  how do they 
know how the costs of capital or how you are going t o  evaluate 
t h a t  requirement under a long-term basis t o  make payments? How 
do they know how t h a t  i s  going enter i n t o  your evaluat ion as t o  
whether their proposal is  least cost or not? Is i t  a stated 
formul a-that everybody agrees t o  or i s  there some subjectivity 
involved i n  t h a t  as t o  how you actually incorporate i t ,  because 
i t  does enter in to  your evaluation, correct? 

MR. SASSO: We1 1 ,  i t  depends. For example, on our 
Hines 3 project i t  d i d  not. 
outcome or i n  the evaluation. B u t  i t  can. Theoretically, i t  

can be a factor. B u t  this i s  determined by rating agencies. 
They have formulas. For example, Standards and Poor has an 
approach t h a t  they use t o  figure out wha t  the impact i s  on a 
u t i l i ty 's  cost of capital i f  the u t i l i t y  enters i n t o  a 
long-term contract. B u t  i t ' s  a fair po in t  t h a t  perhaps 
requires some research i n t o  the rating agency methodology t o  
determine t h a t ,  and bidders - -  

I t  simply was not a factor i n  the 
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COMMISSIONER DEASON: Well, no, no, how are you going 

t o  evaluate i t ?  When you get a l l  of these proposals i n ,  i f  you 

are going t o  evaluate them, you have t o  make a determination 
f i r s t  does this proposal affect my cost of capital? I f  i t  

does, how much does i t  affect i t  and w h a t  cost attributes do I 

have t o  attribute t o  this particular proposal to  make i t ,  you 

know, evaluate i t ,  apples-to-apples, t o  a l l  the other proposals 
t h a t  you have? 

MR. SASSO: We follow rating agency guidelines. 
MS. CLARK: I can add a l i t t l e  t o  t h a t .  I t  depends 

on w h a t  the contract says. Is i t  a take or pay, i s  i t  a take 
and pay? How long i s  the contract offered for? So there are a 
whole host of contract terms t h a t  affect how much o f  a 
percentage o f  the contract will be imputed as debt or the 
ratings agencies will take i n t o  account when they are looking 

a t  your balance sheet. I t h i n k  w h a t  you can say i s ,  you know, 
and I t h i n k  i t  was indicated, t h a t  as the rule requires when 
you f i l e  your petition you have t o  say whether or not  i t  i s  

going t o  have an impact. 
COMMISSIONER DEASON: The concern I have i s ,  is  there 

a way - -  and I d o n ' t  know the answer t o  th i s ,  but  this is  a 
function o f  the market, and people out  there t h a t  are 
participating i n  the market t h a t  are ingenious. 
t h a t  they can structure a proposal, structure the terms of the 
contract, or whatever they p u t  i n  front o f  you which has the 

Is there a way 

FLORIDA PUBLIC SERVICE COMMISSION 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

196 

e f f e c t  o f  minimizing adverse costs on your cap i ta l  costs such 

tha t  they may have an upper hand i n  winning the  proposal, and 

do they know how t o  s t ructure t h a t  i n  t h e i r  RFP such t h a t  i t  

d l 1  be evaluated? And i f  they can come up w i t h  an ingenious 

plan which minimizes cost o f  cap i ta l ,  they have a f a i r  shot a t  

winning the proposal. That i s  the concern t h a t  I have. 

MR. SASSO: I would th ink the  answer t o  t h a t  i s  they 

would study the  r a t i n g  agency l i t e r a t u r e  and guidel ines and 

i d e n t i f y  the types o f  contracts o r  the  a t t r i b u t e s  t h a t  have the  

l e a s t  impact on cost o f  cap i ta l  which i s  i d e n t i f i e d  i n  the  

l i t e r a t u r e .  Take or  pay i s  one feature, bu t  you would simply 

review the l i t e r a t u r e ,  i d e n t i f y  those a t t r i b u t e s  t h a t  are o f  

more concern t o  Wa l l  St reet  and t r y  t o  work around them. 

CHAIRMAN JABER: Mr. McGlothlin had a response t o  

you, Commi ssioner Deason. 

MR. McGLOTHLIN: Yes. And I j u s t  want t o  s o r t  o f  

even the  balance here, because as Ms. Brown said, t h i s  i s  an 

issue you w i l l  hear more about t h i s  week. I want t o  make i t  

very c lear  t h a t  although Mr. Sasso describes what r a t i n g  

agencies do and what he has characterized as what the  u t i l i t y  

must do as a consequence o f  t ha t ,  the  appropriateness o f  t he  

equ i ty  penalty as a consideration i n  the  RFP i s  very much i n  

d i  spute. For instance, Commi ssioner Deason, one premi se o f  

your question was, we l l ,  you need t o  f i n d  out  how much i t  

decreases your cost  o f  c a p i t a l .  That very premise i s  i n  
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dispute because the equi ty  penalty looks only  a t  the issue o f  

equity/debt r a t i o  and does not consider poss ib le  o f f se ts  such 

as the  s h i f t i n g  o f  construction r i s k  away from the  u t i l i t y ,  

r i s k  o f  obsolescence away from the  u t i l i t y .  Our po in t  i s  t h a t  

t h i s  i s  focussing narrowly on a s ing le  aspect o f  r i s k  t h a t  

works on ly  i n  one d i rec t ion ,  and i t  i s  inappropr ia te t o  fac to r  

t ha t  i n t o  the equation and disregard everything else. And so 

whi le counsel f o r  the  IOUs have said, ra ther  m a t t e r - o f - f a c t l y ,  

here i s  what the  r a t i n g  agencies do, t h a t  e n t i r e  premise i s  

very much i n  dispute. 

CHAIRMAN JABER: Wel l ,  from t h i s  perspective way up 

here, I am not t a l k i n g  about the r e s t  o f  t h i s  week and the case 

we are about t o  hear. 

process more transparent, my question i s  simple, how do you - -  
and I don ' t  care i f  you c a l l  i t  an equ i t y  penal ty  o r  an equ i ty  

adjustment o r  whatever, my question i s  t h i s :  How can language 

be included i n t o  the  current  process so t h a t  t he  u t i l i t y ' s  

treatment o f  t he  equ i ty  adjustment i s  transparent t o  the 

bidder, whether t h a t  bidder i s  another I O U  o r  an I P P ?  That 's  

a l l .  That i s  my question. How do you inc lude t h a t  i n t o  the 

process so t h a t  t h a t  c r i t e r i a  i s  transparent, Ms. Clark? 

I n  the s p i r i t  o f  t r y i n g  t o  make the 

MS. CLARK: 

MR. SASSO: 

I th ink  Mr. Sasso was going t o  answer. 

I was going t o  simply suggest t h a t  t h a t  

w i l l  be resolved by the u t i l i t y  and by bidders by look ing t o  

ra t i ng  agency guidel ines.  That i s  as transparent as i t  gets. 
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But t h i s  language, the only po in t  I wish t o  make, and i t  may 

not be d i r e c t l y  responsive t o  your question, i s  t ha t  s t a f f ' s  

proposal deals w i th  a d i f f e r e n t  issue. 

allowed t o  use an equi ty  penalty. 

It says t h a t  we are not 

CHAIRMAN JABER: Yes. Set aside s t a f f ' s  proposal. 

Again, I am - -  
MR. SASSO: Then I guess we would simply - -  we would 

have t o  r e f e r  a l l  in terested pa r t i es  t o  the r a t i n g  agency 

gui del i nes . 
CHAIRMAN JABER: But wouldn't  you know what you are 

going t o  do i n  terms o f  your debt t o  equ i ty  adjustments when 

you pu t  your RFP together? I guess I ' m  r e a l l y  s t rugg l ing  w i th  

why you j u s t  can ' t  include t h a t  language i n  an RFP. 

MS. BROWN: Madam Chairman, t h a t  i s  what Subsection F 

says. 

CHAIRMAN JABER: Hang on, Ms. Brown. Hang on. 

MS. BROWN: I ' m  sorry.  

CHAIRMAN JABER: Ms. Clark. 

MS. CLARK: You know, I t h i n k  one o f  t he  th ings we 

of fered i n  terms o f  the s t i p u l a t i o n  was t o  set  out,  you know, 

the evaluat ion c r i t e r i a ,  and t h a t  i s  c e r t a i n l y  something t h a t  

could be looked a t .  But I t h i n k  Mr. Sasso's po in t  i s  cor rec t ,  

what t h i s  says i s  absent a showing o f  good cause you w i l l  

ignore a cost .  And i t  seems t o  me t h i s  cost should be on equal 

foo t ing  w i t h  other costs. 

FLORIDA PUBLIC SERVICE COMMISSION 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

199 

CHAIRMAN JABER: I'm t ry ing  t o  get you t o  move away 
from s t a f f ' s  language. B u t ,  Commissioner Baez, you had - -  

COMMISSIONER BAEZ: And I understand your po in t  about 
c r e a t i n g  a presumption a g a i n s t  something t h a t  you have the 
d i s c r e t i o n  t o  do. Is there - -  

MS. CLARK: I d o n ' t  know t h a t  i t  i s  the d i s c r e t i o n  t o  
do. 
i n t o  account. 

I t h i n k  i t  i s  a l e g i t i m a t e  cost t h a t  needs t o  be taken 

COMMISSIONER BAEZ: I'm so r ry .  Well, i n  the end you 
a r e  either going t o  include i t  or no t ,  r ight?  I mean, God 
fo rb id  you should decide t o  just e a t  i t  and not - -  

MS. CLARK: Well, i t  may be t h a t  even including i t ,  

i t  just makes the - -  i t  i l l u s t r a t e s  t h a t  the self-bui ld  i s  even 
better than when you exclude t h a t .  

COMMISSIONER BAEZ: Okay. 
MR. SASSO: T h i s  may be something i n  the event  

we end up a t  a hear ing t h a t  could be fleshed out a t  the 
i n  terms of how t o  develop t h a t  c r i t e r i o n .  

t h a t  
ieari  ng 

COMMISSIONER BAEZ: And I guess my ques t ion  is  one 
more of probably form. Do you agree t h a t  there a r e  v a l i d  
mi t iga t ing  f a c t o r s ,  t h a t  there can be v a l i d  m i t i g a t i n g  f a c t o r s  
t o  an e q u i t y  penal ty? I t h i n k  Mr. McGlothlin s t a t e d  some 
benefits . 

MS. CLARK: I would say  not i n  the way he has 
charac te r ized  i t .  
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COMMISSIONER BAEZ: Not i n  the way he has 

characterized it? 

MS. CLARK: Right. 

COMMISSIONER BAEZ: Okay. 

COMMISSIONER PALECKI: Commissioners, I am almost 

t h ink ing  t h a t  we need t o  determine what are the major 

ingredients we want t o  see i n  the r u l e .  And the  reason I th ink  

t h a t  we have t o  decide t h a t  f i r s t  i s  t h a t  i f  we decide tha t  the 

RFP needs t o  contain evaluation c r i t e r i a  and a dispute 

reso lu t ion  procedure, I th ink  a l l  o f  these issues regarding 

equi ty  penal t ies go away, because i f  there i s  an unfa i r  equi ty  

penalty i n  these evaluation c r i t e r i a s  ( s i c )  up f r o n t ,  then you 

would have the bidders take t h i s  t o  dispute resolut ion.  S t a f f  

would w r i t e  a recommendation, and we would go ahead and decide 

whether t h a t  i s  f a i r  o r  not. And t h a t  seems t o  be l i k e  one o f  

those pieces t h a t  i s  o f  a leve l  o f  d e t a i l  t h a t  we might not 

even have t o  decide r i g h t  here today. 

COMMISSIONER BAEZ: I would agree w i t h  you. I do 

agree w i th  you, ac tua l l y ,  but  I th ink  t h a t  begs a question. 

You seem t o  be p u t t i n g  t h a t  issue i n  p a r t i c u l a r  and there may 

be others. Just as an example o f f  onto whatever obl igat ions 

the company may have i n  l i s t i n g  c r i t e r i a  t h a t  i s  going t o  be 

involved, so t o  me t h a t  suggests t h a t  there has t o  be some 

p r i o r  knowledge on the  p a r t  o f  the company, on the par t  o f  the 

I O U  tha t  there i s  an equ i ty  penalty involved. And i t  i s  real ly 
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not going t o  be enough t o  say i t  may be involved. I mean, you 

know, there i s  no t ic ing  problems t o  the extent t h a t  other 

m i t i ga t i ng  factors exist  t h a t  can become incorporated i n t o  a 

b id .  You know, there has t o  be some f a i r  warning t o  a l l  o f  

t ha t .  But a t  the end o f  the day, I th ink  you have t o  address 

i t  from a po int  o f  view o f  do they have the capacity o f  knowing 

ahead o f  time? I s  i t  a question o f  can you pro tes t  it? I 

th ink  going i n t o  the protest  period or  the  pro tes t  process, can 

you protest  on something t h a t  might be, you know? So e i the r  

the companies know ahead o f  t ime and can provide adequate 

not ice tha t  there are debt - to -equ i ty  r a t i o  considerations and 

impacts and have tha t  known ahead o f  time, o r  then you are l e f t  

A t h  arguing against a ghost. And I don ' t  t h i n k  tha t  - -  I 
don' t  t h ink  no matter how real  i t  i s  l a t e r ,  because I t h i n k  i t  

r e a l l y  shows up on the need pa r t ,  arguing against a ghost i s  an 

impossible - -  I mean, you're t r y i n g  t o  catch it, i t ' s  

impossible. 

COMMISSIONER PALECKI: A very good po in t .  

COMMISSIONER BAEZ: I don ' t  know what the answer i s .  

I don ' t  know i f  an I O U  knows ahead o f  t ime t h a t  there are, i n  

fact ,  these impacts and could somehow make them, you know, make 

knowledge o f  them o r  the p o s s i b i l i t y  o f  them known t o  

part ic ipants i n  a meaningful way. 

that ,  but - -  
I don ' t  know the answer t o  

CHAIRMAN JABER: I d i d n ' t  know the answer t o  t h a t  
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either, Commissioner Baez. B u t  the language t h a t  gave me 
concern was requiring them t o  show good cause - -  saying no 
adjustment is  appropriate absent a showing of good cause. 
would much rather see t h a t  language say something t o  the effect 
o f  i f  an adjustment is  - - i f  there is  going t o  be an 
adjustment, t h a t  i t  needs t o  be a articulated up front. 

I 

MS. BROWN: We have a suggestion for language from 
t h a t  section i f  I might. 

CHAIRMAN JABER: Okay. 

MS. BROWN: The last sentence we would take ou t .  The 
f i r s t  parenthetical phrase, including a l l  weighting and ranking 
factors we would take o u t .  So t h a t  Subsection F on Page 45 

dould read: T h a t  the u t i l i t y  must include a l l  criteria t h a t  
d i l l  be applied t o  select the finalists.  Such criterion may 

include price and nonprice considerations, but  no criterion 
shal l  be employed t h a t  i s  not expressly identified i n  the RFP 

absent a showing of good cause. T h a t ,  we t h i n k ,  takes care of 

your concern t h a t  the bidders a l l  be aware of a l l  the factors 
and criterion t h a t  are going t o  be considered. 

CHAIRMAN JABER: We1 1 ,  as long as - - and maybe this 
i s  just industry practice. Maybe i t  i s  real clear t h a t  these 
2quity adjustments go i n t o  the evaluation of who i s  awarded the 
3uild. I f  t h a t  i s  the case, I'm fine w i t h  t h a t  language. I f  

it i s  not clear t h a t  criteria will include i n  a general sense 
vhether an equity adjustment will be made, then I would ask 
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MS. BROWN: I th ink  t h a t  would be c lea r  t o  the  

u t i  1 i t i e s .  

CHAIRMAN JABER: Mr. Sasso, i s  t h a t  real c lear? I 

understand you don ' t  agree w i th  i t , but  are you c lear  on what 

we are t r y i n g  t o  accomplish? 

MR. SASSO: I am c lear ,  and I t h ink  I agree w i t h  the 

statement t h a t  - -  w i th  the bene f i t  o f  t h i s  discussion i n  

p a r t i c u l a r  t h a t  t h i s  would include imputed debt. 

I understood exac t ly  the language t h a t  s t a f f  was suggesting 

I am not sure 

missed something. I f  you would be subst i tuted. I th ink  I 

wouldn't  mind repeating tha t .  

MS. BROWN: I wouldn't  

any, Mr. Sasso, we were j u s t  tak  

MR. SASSO: Okay. You 

sentence. 

MS. BROWN: Taking o f f  

mind. We weren' t  subs t i t u t i ng  

ng some out. 

were j u s t  t ak ing  o f f  the  l a s t  

t he  l a s t  sentence and tak ing  

o f f  " inc lud ing  a l l  weighting and ranking fac to rs"  on Line 8, 

s t r i k i n g  those, as we l l ,  and leav ing the  r e s t .  

CHAIRMAN JABER: Commissioners, t h a t  was my l a s t  

question. So whatever your pleasure i s .  Do we need a break? 

We need a break. How about ten  minutes? We' l l  come back a t  

3:30. 

( B r i e f  recess. ) 

CHAIRMAN JABER: Okay. L e t ' s  go ahead and get back 
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on the record,  Ms. Brown. 
MR. McGLOTHLIN: Chairman Jaber ,  du r ing  the break we 

huddled among ourselves and have a suggestion t h a t  we t h i n k  may 
have the potent ia l  f o r  a l i t t l e  progress on this l i t t l e  b i t  of 
a l o g  jam here. And w i t h  r e spec t  t o  the language of the s t a f f  
proposed rule t h a t  t r e a t s  the e q u i t y  adjustment o r  e q u i t y  
pena l ty ,  PACE would be wi l l i ng  t o  accept f o r  t o d a y ' s  purposes a 
complete removal of any ind ica t ion  of the e q u i t y  pena l ty ,  so 
t h a t  the rule itself is  silent on the e q u i t y  pena l ty  o r  e q u i t y  
adjustment. However, a s  p a r t  of t h a t  we t h i n k  it would be 

important t o  continue t o  include reference t o  the RFP 

containing a l l  c r i t e r i a  and a l l  weightings. And the upshot of 
t h a t  would be t h a t  i f  i n  i t s  d i s c r e t i o n  the IOU proposes t o  
have an e q u i t y  penal ty ,  then t h a t  would be p a r t  of the RFP and 
the bidders would be put on n o t i c e  of i t .  And under the 
upfront mechanism t h a t  Martha described, t h a t  would be resolved 
i n  an e a r l y  point  i n  time. 

CHAIRMAN JABER: I t h i n k  t h a t  i s  a good s o l u t i o n .  I 
das confused, Ms. Brown, why you took ou t  including a l l  
de ight ing  and ranking f a c t o r s ,  t h a t  confused me. 

MS. BROWN: I 'm going t o  l e t  Mr. Ba l l inge r  respond t o  
t h a t .  

MR. BALLINGER: I will respond t o  t h a t  one. We a r e  
hearing some confusion about t h a t .  S t a f f ' s  intent w i t h  those  
dords were t o  have poss ib ly  q u a l i t a t i v e  weighting and ranking, 
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i f  you w i l l .  Say the u t i l i t y  would prefer  longer term 

contracts, they would p re fe r  un i t s  tha t  burn a ce r ta in  fue l ,  

l e t ' s  say, th ings o f  t h a t  nature. When read l i t e r a l l y  and what 

I have heard the  discussion say - -  and by the  way, I have 

appreciated the discussion. 

discussion we have had on the  mer i ts  o f  t he  r u l e  and the 

language both between the Commissioners and the  pa r t i es  and i t  

has helped s t a f f  a l o t .  Up u n t i l  now we have been i n  k ind  o f  a 

vacuum. 

It has been the  f i r s t  meaningful 

CHAIRMAN JABER: I don ' t  know how t o  take tha t .  

MR. BALLINGER: I t ' s  pos i t i ve .  Trus t  me, i t ' s  

pos i t i ve .  The language there,  the weighting and ranking i n  

s t a f f ' s  view was more o f  the  qua l i t a t i ve ,  not  t o  go t o  a 

numerical scoring procedure as some would l i k e  f o r  us t o  have. 

And I sense t h a t  t h a t  comes from the other s ide o f  the  tab le.  

That 's why we suggested tak ing  i t  out. U t i l i t i e s  pu t  i n  

qua l i t a t i ve  ranking i n  how they evaluate th ings,  what they 

favor and not,  so we j u s t  wanted t o  take i t  out  f o r  c l a r i t y .  

CHAIRMAN JABER: I j u s t  d i d n ' t  read i t  t h a t  way. 

That language i s  okay w i t h  me, Commissioners. 

you fee l  about it. I n  any case, I have asked a l l  o f  my 

questions, so any other questions? We have no t  t a l ked  about 

binding b ids and we have not  ta lked  about t h i r d - p a r t y  

evaluators. 

I don ' t  know how 

COMMISSIONER BAEZ: I th ink  you can take care o f  one 
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and not the other. Well, I d o n ' t  know. I'm w i t h  Commissioner 
Bradley on the evaluator. I just d o n ' t  see us having the k i n d  

of time and expertise and man or woman or person power 
available t o  kind of engage i n  or take t h a t  responsibility onto 
ourselves. However, I t h i n k  i f  we can have some meaningful 
terms i n  terms of how binding bids  are, and t h a t  i s  probably a 
question of degree, I d o n ' t  know t h a t  I would feel 
uncomfortable not having an independent evaluator. 

CHAIRMAN JABER: Can I ask a question on t h a t ?  
Mr. Sasso, today when you evaluate bids ,  do you have, for lack 
of a better word, a spl i t  i n  your staff? The staff t h a t  

developed the RFP, i s  t h a t  different from the staff t h a t  

evaluates the bids? 
MR. SASSO: We have t o  be - - I have t o  be careful i n  

responding t o  this because I d o n ' t  want  t o  mislead the 
Commission. Because, for example, there may be some modelers 
who are involved i n  running numbers on the preparation of the 
u t i l i t y ' s  own project, but  a lso i n  evaluation there may be some 
administrative staff and so on. B u t  a t  least w i t h i n  Florida 
Power Corporation the team t h a t  evaluates the bids i n  this last 
project were no t  the same people who developed the Hines 3 

proposal. B u t  as I say, i f  you look i n  some areas there may be 
some overlap or whatever, but  the company gets cost d a t a  from a 
team t h a t  i s  responsible for providing information about the 
self-build alternative and then there i s  an evaluation team 
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t h a t  takes tha t  i n t o  account and looks a t  the b ids  coming i n  

and so on. 

CHAIRMAN JABER: Commissioners, f o r  purposes o f  the 

r u l e  hearing, I don ' t  f i n d  the need t o  include language about 

an independent evaluator i f  i t  could be c lear .  

remember who proposed something. It may have been i n  the PACE 

proposal, there was some language about the personnel o f  the  

IOUs not  being the same. 

I c a n ' t  

COMMISSIONER BRADLEY: Madam Chair. 

CHAIRMAN JABER: Commissioner Brad1 ey. 

COMMISSIONER BRADLEY: You know, my question would be 

who assumes the l i a b i l i t y  f o r  an inaccurate o r  a b i d  t h a t  i s  

not on the mark? I th ink  i t ' s  a s t re t ch  t o  say t h a t  someone 

e lse should get involved i n  the evaluat ive process and t h a t  the 

I O U  should be held t o  tha t .  

i n c l  uding t h i s .  

I would be i n  favor o f  not 

CHAIRMAN JABER: Commissioners, any other questions 

or  comments? 

COMMISSIONER PALECKI : We1 1, j u s t  my own personal 

I th ink  I have already expressed it. opinion. 

independent evaluat ion process. 

be unwi 11 i ng t o  vote out a compromise t h a t  doesn' t  contain one, 

but I guess I would have t o  hear what was en ta i l ed  i n  t h a t  

compromise. 

proposal made by a l l  pa r t i c i pan ts ,  and I might be w i l l i n g  t o  

I bel ieve i n  an 

I am not  saying t h a t  I would 

I c e r t a i n l y  be l ieve  t h a t  there should be a b ind ing 
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forego the independent evaluation. As I said, I bel ieve i n  

tha t .  

cos t -e f fec t i ve  proposal. 

c r i t i c i s m  t h a t  we have heard from the pa r t i es  and also i n  the 

press about the beauty contestant being a judge, but I might be 

w i l l i n g  t o  compromise i f  I f e l t  t h a t  a t  l eas t  two o f  the three 

ingredients being requested by PACE were being complied wi th.  

I j u s t  want t o  say tha t ,  you know, as f a r  as I am concerned we 

want a r u l e  t h a t  w i l l  ensure t h a t  we, one, have adequate 

pa r t i c i pa t i on  so t h a t  we know t h a t  the proposals t h a t  we are 

seeing and the one chosen we can i d e n t i f y  as the  most 

cos t -e f fec t i ve .  

i s  a problem w i t h  the process where a l o t  o f  people or  e n t i t i e s  

tha t  used t o  pa r t i c i pa te  are going home and are not 

par t i c ipa t ing .  

those who would b i d  t o  have a fee l i ng  t h a t  they have some 

chance, some opportuni ty o f  ac tua l l y  p reva i l i ng  and winning one 

o f  these. And I t h i n k  t h a t  i s  the  problem w i t h  what we have 

now. There i s  a viewpoint i n  the community, the people, the 

e n t i t i e s  t h a t  have b i d  on these proposals t h a t  there i s  not any 

opportunity whatsoever t o  prevai l  on one o f  these things. And 

i t  i s  k ind o f  l i k e  the opposite o f  the boy who c r i e d  wol f .  The 

boy c r ied  wo l f  so many times t h a t  nobody cared anymore when he 

c r ied  wol f .  And I j u s t  don ' t  want i t  t o  be one o f  these things 

where - - you know, we have had t h i s  r u l e  f o r  e igh t  o r  nine 

I t h ink  i t  would r e s u l t  i n  i d e n t i f i c a t i o n  o f  the most 

I bel ieve i t  would solve a l o t  o f  the 

I have already stated t h a t  I t h i n k  t h a t  there 

I th ink  we need a r u l e  t h a t  a t  l e a s t  w i l l  al low 
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/ears. 

lower producer has ever even been considered f o r  a p ro jec t .  

;hink we need something tha t  provides the community w i t h  the  

/ iew t h a t  there i s  a rea l  opportuni ty and an opportuni ty t h a t  

i f  they come i n  w i th  a r e a l  low b id ,  they beat out  the  other 

:ontestants t h a t  they win, and I don ' t  t h  nk t h a t  t h a t  f ee l i ng  

i s  i n  the  community today. 

I don ' t  want i t  t o  go t o  15 years and no independent 

I 

CHAIRMAN JABER: Commissioner Palecki , you keep 

saying I P P  has ever won the contest. The l a s t  t ime I checked I 

l o n ' t  t h ink  another competing I O U  has won the b ids.  

l o n ' t  see i t  as an I P P  versus I O U  issue. I don ' t  t h ink  we 

should see i t  t h a t  way. 

I j u s t  

COMMISSIONER PALECKI: 

CHAIRMAN JABER: Okay. We need t o  be rea l  c lear  on 

vhat we are t r y i n g  t o  accompl i sh ,  a1 though I want - - you know, 

me o f  the th ings we have not  ye t  t a l ked  about t h a t  we should, 

th is  i s  an economic development issue not j u s t  f o r  the  IOUs, 

l o t  j u s t  f o r  the IPPs, but  f o r  t he  ratepayers. And i t  i s  not 

jbout the I P P s  ge t t i ng  the b id .  

jwarded the  b i d  a t  the end o f  the  day. What I care about i s  

the bottom l i n e  r a t e  t o  the  ratepayers. So, f rank ly ,  I want t o  

s e t  up a s t ruc tu re  t h a t  al lows other IOUs t o  win the b ids.  

Commissioners, the language I was t a l k i n g  about comes from 

Alabama. 

comments, many, many comments ago. The language says, t o  

I agree w i th  you. 

I personal ly don ' t  care who i s  

It was one o f  the  - -  something we got i n  our 
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ensure t h a t  a1 1 proposal s are evaluated fa i r ly ,  personnel t h a t  

develop proposals submitted by the company and/or i t s  

a f f i l i a t e s  w i l l  not p a r t i c i p a t e  i n  the evaluat ion process. I 

don ' t  know t h a t  today we need t o  include t h a t  language i n  the 

r u l e ,  b u t  going forward f o r  the hearing process, would you a l l  

consider it? 

COMMISSIONER BRADLEY: Madam Chair, who pays the 

independent eval uator? 

CHAIRMAN JABER: I d o n ' t  know. The question i s  who 

pays t h e  independent eval uator? 

MR. GREEN: It i s  paid by the u t i l i t y ,  t he  

s o l i c i t a t i n g  u t i l i t y  from the  fees co l lec ted  from the bidding 

par t i c ipa tes .  

CHAIRMAN JABER: So the appl icat ion fee would be 

structured such t h a t  t h a t  would pay f o r  the independent 

evaluator, i s  t h a t  correct? 

COMMISSIONER BRADLEY: The I O U  would pay the  

evaluator? 

MR. SASSO: We1 1, we haven't proposed t o  use one, but  

i n  the  event the I O U  re ta ins  a consultant, t he  I O U  would pay 

the consultant. 

CHAIRMAN JABER: Mr. Sasso, I t h i n k  - -  genera l ly  

speaking, i n  your experience i n  the  indust ry ,  i n  those s tates 

Mhere an independent evaluator has been used, do you know how 

they were compensated? 
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MR. SASSO: No, I don' t .  

CHAIRMAN JABER: Mr. Green, do you? 

MR. GREEN: Yes. I n  states where they use an 

independent evaluator oftentimes i t  i s  the  u t i l i t y  t h a t  has 

s o l i c i t a t e d  the bids,  takes the co l lec ted  fees and pays the 

i i r e d  evaluator. I n  the  cases where the  PSC has h i red  the 

independent evaluator o r  has employed it, i t  a lso  i s  pa id by 

the PSC, bu t  out o f  the fees t h a t  bidders have submitted. That 

i s  my fami l iar i ty w i t h  four  o r  f i v e  d i f f e r e n t  states.  

COMMISSIONER BRADLEY: That i s p rec i se l y  my point .  

That i s  not an independent evaluator. 

CHAIRMAN JABER: I guess I d o n ' t  see your - - we1 1, 

f i r s t  o f  a l l ,  I don ' t  have - -  
COMMISSIONER BRADLEY: He who pays contro ls .  I mean, 

i f  an evaluator i s  paid by the  I O U  o r  the  s o l i c i t o r ,  the 

evaluator i s  working f o r  the  s o l i c i t o r .  

CHAIRMAN JABER: I th ink ,  Commissioner Bradley, the 

monies t h a t  go t o  the  independent evaluator are set  aside 

so le l y  f o r  t h a t  purpose, so I don ' t  - -  and you a l l  need t o  

correct  me i f  I am wrong. 

tha t  the app l ica t ion  fees t h a t  come w i t h  the  b ids  pay the 

independent evaluator. Am I missing your po in t?  

I don ' t  t h i n k  the  IOUs pay. I t h i n k  

COMMISSIONER BRADLEY: I thought I heard Mr. Green 

make the statement t h a t  the  s o l i c i t o r  pays the  independent 

eval uator. 
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MR. GREEN: I w i l l  t r y  t o  res ta te  what I said. I n  

those states i n  which the  process o r  the  r u l e  requires the  

s o l i c i t a t i n g  u t i l i t y ,  the investor-owned u t i l i t y  t ha t  i s  

sol i c i  ti ng bids, when t h a t  process requi res an independent 

?valuator,  I have seen i t  where the investor-owned u t i 1  i t y  pays 

the evaluator t h a t  was h i red  out o f  the fees t h a t  were paid by 

the bidders tha t  b i d  on the pro jec t ,  the  $10,000 o r  whatever 

tha t  i s .  There are a few states where the  Pub l ic  Service 

Zommission or  the Publ ic U t i l i t i e s  Commission might go f i n d  an 

independent evaluator. And i n  t h a t  case the  Pub l ic  Service 

Zommission or  the Publ ic U t i l i t i e s  Commission would pay the  

evaluator, again out o f  the  fees submitted by the  bidders. 

COMMISSIONER BRADLEY: Okay. A fo l low-up.  Well, who 

i s  l i a b l e  then f o r  a f a u l t y  b id?  I mean, i f  the  independent 

evaluator accepts the  b i d  t h a t  i s  not  feas ib le ,  then who i s  

held l i a b l e  f o r  t h a t  inconsistency? 

MR. GREEN: I ' m  not  sure I fo l l ow  you. I mean, the  

independent evaluator, i n  almost a l l  s ta tes t h a t  I am f a m i l i a r  

v i t h  when they use them, i s  subject t o  Publ ic  Service 

Commission oversight. The PSC s t a f f  would look over t h i s  and 

make sure i t  i s  a l l  appropriate and makes sense, because the  

advantage o f  t h a t  on the  t a i l  end, i t  makes the  i nc lus ion  i n  

the r a t e  base very, very clean and smooth, because i t  i s  k ind  

o f  w i t h  the  presumption t h a t  i f  i t  has gone through t h i s  b id ,  

and independence and o b j e c t i v i t y  i s  used i n  the  evaluat ion 
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criteria,  and i f  the evaluation criteria and the weighting is  
very clear up front and a l l  the issues have been raised up 

f ron t ,  and an  evaluator is  chosen t h a t  meets the criteria t h a t  
is  established i n  the up front criteria establishment, t h a t  - -  

COMMISSIONER BRADLEY: My question i s  this,  though, 

an  independent evaluator accepts a b i d ,  the projects begins and 

we later on f ind  out t h a t  i t  is  not feasible a t  the rate t h a t  
the b id  was accepted, who  then has the l i a b i l i t y ,  the Public 
Service Commission, or the independent evaluator, or the IOU, 

or the bidder? I mean, who i s  responsible for - -  
MR. GREEN: Well , I d o n ' t  know of any case where an 

evaluator, an independent evaluator has chosen a winner, i f  you 

wil l ,  of the process and then i t  turned ought t o  be, however 
you said, unfeasible. I d o n ' t  know of any case like that. B u t  
the way I would envision t h a t  t o  play out  would be t h a t  the 
evaluator chooses the winner, i t  would go t o  the u t i l i t y  or the 
Pub1 ic  Service Commission who had hired them, b u t  i n  most cases 
i t  would go t o  the u t i l i t y  and say, I have evaluated the b ids  

based on the criteria established, here is  my recommendation. 
That i s  usually a short l i s t .  Here i s  a ranking of the three 
or four most cost-effective a1 ternatives t o  provide this 
capacity. 
contract negotiations w i t h  number one on the l is t .  

falls  apart, they go t o  number two on the l i s t .  

a process, b u t  t h a t  process i s  l a i d  out up front i n  the 

I t  is  now up t o  t h a t  u t i l i t y  t o  go i n t o  detailed 
I f  t h a t  

I mean, i t  i s  
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?valuat ion c r i t e r i a  and how the  game w i l l  be played. 

COMMISSIONER PALECKI: Let  me ask a question. I f  

i f t e r  being awarded the b i d  under - -  l e t ' s  assume t h a t  we vote 

;hat there w i l l  be binding proposals. 

i t i l i t y  or  the n o n u t i l i t y ,  i s  unable t o  come i n  a t  the p r i c e  

:hat they have b id ,  would i t  not  be the  company t h a t  i s  unable 

:o b u i l d  a t  t h a t  p r i ce  t o  perform under the terms o f  the  

:ontract? So the  l i a b i l i t y  would be w i th  the person who won 

the b id .  They would be subject t o  complying w i th  a1 proposals 

I f  the winner, be i t  the 

- -  

COMMISSIONER BRADLEY: So we do have a performance 

iond involved here. 

CHAIRMAN JABER: Commissioner Bradley, I d i d n ' t  hear 

dhat Commi ss i  oner Pa l  ecki was sayi ng . 
COMMISSIONER BRADLEY: Oh. I ' m  k ind  ge t t i ng  ahead 

here. I ' m  sorry.  

CHAIRMAN JABER: That ' s okay. 

COMMISSIONER PALECKI: You know, i f  there was a 

f a i l u r e  t o  perform, you know - - l e t ' s  say you b i d  ha1 f a 

b i l l i o n  do l l a rs  and i t  costs you s i x  - -  we l l ,  l e t ' s  say i t  cost 

you a b i l l i o n ,  you would have t o  eat  it, correct? 

MR. GREEN: Absolutely. I was t r y i n g  t o  respond t o  

Commissioner Brad1 ey' s case o f  some unreasonabl e b idd ing or  

something l i k e  tha t ,  who takes t h a t  respons ib i l i t y?  Once a 

contract  i s  entered i n t o  - - f o r  example, i f  Mr. Sasso s o l i c i t s  
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9 b i d  and the Joe McGlothlin o r  Mike Green Power Company win 

that bid, and we commit t o  g ive him capacity a t  $6 a kW per 

nonth, we are held t o  tha t  p r i ce  o f  capaci ty w i t h  whatever 

mergy pr ices down the road. You know, whatever the  contract  

jays, we are held t o  tha t .  I f  i t  turns out i t  costs us more 

that $6 per kW per month t o  b u i l d  t h a t  p lan t ,  we have t o  eat 

it. We have t o  eat it. I t ' s  ce r ta in l y  - -  i t ' s  on our back. 

COMMISSIONER BRADLEY: So we have t o  fac to r  i n  the 

:ost o f  bonding then. I mean, you would have t o  have 

insurance, woul dn t you? 

MR. GREEN: Well, you know, most RFPs have c r i t e r i a  

i n  there tha t  says - -  ca l l ed  non-performance bonds o r  

non-performance whatever. 

COMMISSIONER BRADLEY: Non-performance bonds. 

MR. GREEN: It i s  very important t o  get  those 

conditions establ ished up f r o n t  and, you know, what the  amount 

D f  t h a t  i s  and make sure t h a t  i t  i s  not onerous t o  the  extent 

t ha t  people won' t  b i d  on it. 

COMMISSIONER BRADLEY: But shouldn' t  t h a t  be included 

as a requirement o f  the  - - i f  we are going t o  have a - - change 

the b i d  ru le ,  I mean, we need t o  have i n  place a process tha t  

deals w i th  non-performance. 

COMMISSIONER BAEZ: I th ink  a t  t h i s  po in t  - -  I was 

j u s t  going t o  say I t h i n k  a t  t h i s  po in t  it j u s t  becomes a pa r t  

o f  the requirements t h a t  get l i s t e d  as p a r t  o f  the  RFP. I 
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mean, are there bonding qua l i f i ca t i ons  or bonding requirements 

t h a t  are par t  o f  an RFP normally? Forget the r u l e  o r  whether 

there i s  one or not.  I mean, i t ' s  something t h a t  t o  the extent 

t h a t  you are going out s o l i c i t i n g  bids, you are going t o  want 

t o  requ i re  from the par t i c ipants ,  no? 

MR. GREEN: I f  I could o f f e r  up the o r i g i n a l  RFP from 

F lo r ida  Power and Light,  I t h i n k  i t  had a $50,000 per day - -  
I ' m  sor ry ,  $50,000 per megawatt penalty i f  you are one day l a t e  

b r ing ing  the p lan t  on l i n e  or whatever the contract  said. I 

personal ly f e l t  t h a t  was onerous. A l o t  o f  times i f  you are a 

lrJeek l a t e ,  you know, i t ' s  replacement capacity o r  energy costs 

o r  something l i k e  tha t .  But when I had a rea l  j ob  and I was 

th ink ing  about bidding on t h a t  RFP, you know, we had a 

520-megawatt p lan t ,  $50,000 per megawatt. That i s  a $31. 

n i l l i o n  c a l l  r i g h t  they had i f  I am one hour l a t e  on when my 

p l  ant was avai  1 ab1 e. 

COMMISSIONER BRADLEY: But t h a t  i s  a l i t t l e  b i t  

d i f f e r e n t  from what I am discussing. That on ly  k cks i n  i f  you 

get behind schedule. That i s  j u s t  t o  keep you on schedule. 

3ut i f ,  you know, i n  a l l  the jobs I have ever b i d  on i f  you 

d i d n ' t  perform, you e i t h e r  a te i t  or you had t o  have insurance 

t o  ensure t h a t  t h a t  person t h a t  you had the contract  w i th  would 

remain who1 e. 

MR. GREEN: Well, the  contracts t h a t  you sign on a 

PPA have guaranteed heat ra tes.  Regardless o f  what you are 
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going t o  generate a t ,  you have f i x e d  the pr ice .  You have f i x e d  

the  heat ra te,  you have f i x e d  the e f f i c iency ,  you have f i x e d  

the fue l  cost, you have f i x e d  whatever your contract  - -  
whatever you negotiate i n  your contract, t h a t  i s  f ixed.  And i f  

you don ' t  - -  i f  the I P P ,  the  independent does not adhere t o  

t h a t  performance, you know, i t  eats the loss.  

MR. McGLOTHLIN: Commissioners, we an t ic ipa te  t h a t  - - 
CHAIRMAN JABER: May I i n t e r r u p t  you f o r  j u s t  a 

second, Mr. McGlothlin. Ms. Clark has been s o r t  o f  r a i s i n g  her 

hand here f o r  the l a s t  h a l f  hour. Let me l e t  her go f i r s t  and 

you have got the l a s t  word, and then, Commissioners, we are 

going t o  close i t  out. 

MS. CLARK: I guess I am a b i t  confused. I thought 

the Commission had ind icated they d i d  not  want t o  go t o  a 

t h i r d - p a r t y  evaluator. And your question, Madam Chairman, was 

the separation w i t h i n  the  company o f  who put together t h e i r  

proposal and who evaluates the RFP, and I ' m  j u s t  t r y i n g  t o  f i n d  

out exact ly  - -  
CHAIRMAN JABER: Yes. Thank you f o r  saying tha t .  It 

vJas not - -  I ' m  not  convinced t h a t  a t h i r d - p a r t y  evaluator i s  

necessary, and where I was i s  asking the stakeholders t o  t h i n k  

about t h a t  language c l a r i f y i n g  which s t a f f  evaluates the b ids 

ifJithin the company i n  l i e u  o f  a t h i r d - p a r t y  evaluator. That 's  

not t o  say t h a t  I foreclosed, a t  l eas t  i n  my own mind, the 

p o s s i b i l i t y  or  the f e a s i b i l i t y  o f  having a t h i r d - p a r t y  
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evaluator.  What I ' m  saying i s  I ' m  j u s t  not  there  today f o r  

purposes o f  inc lud ing  i t  i n  a strawman proposal. Does t h a t  

c l a r i f y ?  Okay. 

MR. McGLOTHLIN: I was t r y i n g  t o  summarize our answer 

t o  Commissioner Bradley's question. We an t i c ipa te  tha t  

secu r i t y  arrangements would be among the  terms, condit ions, 

c r i t e r i a ,  and weighting factors  t h a t  would be spec i f ied  i n  the 

RFP; and tha t  by the same token, because they are speci f ied,  

would be par t  o f  the review mechanism dur ing the  up f r o n t  

opportuni ty o r  window o f  opportuni ty f o r  review o f  anything 

t h a t  t he  responding community might t h ink  i s  unfeasible o r  

onerous. Whether i t  i s  the mechanism t h a t  we described i n  the 

PACE proposal o r  what I bel ieve t o  be a s i m i l a r  mechanism tha t  

Martha described based upon the other s ta tu to ry  mechanism, i t  

i s  important t o  inc lude i n  the  r u l e  t h a t  t he  RFP w i l l  inc lude 

a l l  terms, condi t ions,  c r i t e r i a ,  and weighting fac to rs  so t h a t  

t ha t  type o f  issue i s  captured. 

COMMISSIONER BRADLEY: Right.  And my o r ig ina l  

question dea l t  w i t h  who - -  I mean, who assumes respons ib i l i t y  

i f  a b i d  - -  i f  a non-performance occurs. You know, we are 

going t o  be look ing  a t  a l l  the  pa r t i es  who are involved and 

tha t  was my o r i g i n a l  question. And i f  we have a t h i r d  pa r t y  

assessing and evaluat ing b ids ra ther  than the  IOUs - -  
MR. McGLOTHLIN: Well, I hope t h i s  answers the  

question, but  as we envis ion i t  the  use o f  the  t h i r d - p a r t y  
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evaluator, i t  would be an independent and ob jec t ive  se lect ion 

o f  t he  respondents based upon the  c r i t e r i a  and weighting 

fac to rs  tha t  the I O U  has proposed subject t o  review. And i f  

tha t  resu l t s  i n  - - i f  any bidder i s  unhappy, p a r t  o f  our 

proposal would be t h a t  any agreed pa r t i c i pan t  could challenge 

tha t  t o  the PSC. The se lect ion would be subject t o  PSC review, 

and then the  u l t imate  se lect ion would enter the  contract  i f  the  

winner i s  someone other than the  I O U .  

MS. CLARK: Madam Chairman. 

CHAIRMAN JABER: Ms. Clark. 

MS. CLARK: I f  I could attempt t o  answer your 

question, and I th ink  i t  does go t o  a concern about the  p o l i c y  

on a t h i r d - p a r t y  evaluator. I n  the  f i n a l  analysis, who i s  

going t o  be held accountable f o r  t h a t  contract  o r  t h a t  

s e l f - b u i l d ,  who i s  responsible f o r  keeping the l i g h t s  on? And 

the person or  the e n t i t y  t h a t  i s  responsible f o r  keeping the 

l i g h t  on and who w i l l  be held accountable f o r  those costs ought 

t o  be the one making the decis ion.  That i s  the  IOUs. 

CHAIRMAN JABER: Commissioners, l e t ' s  take t h i s  

forward. What i s  your pleasure? 

COMMISSIONER PALECKI: Well , I th ink  Commissioner 

Clark made a very persuasive po in t ,  and based upon t h a t  

pos i t ion ,  I am w i l l i n g  t o  make a motion. And t h a t  motion i s  

t ha t  we move forward w i th  the  requirement t h a t  the u t i l i t i e s  

submit a b ind ing proposal a t  t he  same t ime and i n  the  same 
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changes w i t h  regard t o  evaluation proposals by a neutral  and 

i ndependent e n t i t y  . 
COMMISSIONER BRADLEY: 

CHAIRMAN JABER: Hang on. What d i d  you say on the 

I disagree with t h a t .  

l a s t  par t?  I heard the f i r s t  pa r t .  

COMMISSIONER BRADLEY: Can we deal w i t h  one issue a t  

a time? 

CHAIRMAN JABER: We are. Hang on one second. 

Commissioner Palecki , you said - - 
COMMISSIONER PALECKI: I was t a l k i n g  about the 

binding proposal . 
CHAIRMAN JABER: Right.  And t h a t  we do what? 

COMMISSIONER PALECKI: And t h a t  we go forward w i t h  

t h a t  and t h a t  we al low the u t i l i t i e s  t o  continue t o  be the 

evaluation e n t i t y .  

CHAIRMAN JABER: Commissioner Palecki , so t e l l  me now 

you would make t h a t  motion i n  add i t ion  t o  the delet ions we have 

made t o  the - -  
COMMISSIONER BRADLEY: We1 1 - - 
CHAIRMAN JABER: Commissioner Bradley, I r e a l l y  am 

t r y i n g  t o  understand so we can even en ter ta in  the  motion, 

because I ' m  r e a l l y  not  sure - - 
COMMISSIONER BRADLEY: And I don ' t  understand e i the r .  

CHAIRMAN JABER: Right.  So l e t ' s  f l e s h  i t  out. 

FLORIDA PUBLIC SERVICE COMMISSION 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

221 

Commissioner Palecki,  you would make t h a t  motion i n  

add i t ion  t o  recognizing the delet ions t h a t  we have ta lked  

about, the  repowering and the  CTs. 

COMMISSIONER PALECKI : That i s  cor rec t .  

CHAIRMAN JABER: Does tha t  motion inc lude the changes 

t o  Sub F, Page 45? 

COMMISSIONER PALECKI : Yes, i t  woul d i n c l  ude tha t .  

CHAIRMAN JABER: So r e a l l y  the e f f e c t  o f  your motion 

doul d a1 so take out 1 anguage re1 ated t o  t h i r d - p a r t y  eval uators? 

COMMISSIONER PALECKI: That i s  cor rec t .  What my 

motion would en ta i l  i s  bas i ca l l y  two main ingredients.  One, 

tha t  we have ea r l y  i d e n t i f i c a t i o n  o f  defined evaluat ion 

c r i t e r i a ;  and, two, t h a t  a l l  e n t i t i e s ,  i nc lud ing  the  u t i l i t i e s ,  

submit a b inding proposal a l l  a t  the  same t ime. 

CHAIRMAN JABER: Okay. 

COMMISSIONER PALECKI: And t h a t  i s  along w i t h  the 

other de let ions t h a t  you have already i d e n t i f i e d .  

CHAIRMAN JABER: Okay. Now, Commissioner Bradley, 

you have questions about t h a t  motion? 

COMMISSIONER BRADLEY: 

o f  2, and I would a lso l i k e  t o  amend t h a t  motion t o  include 3 

as an omission. 

I can agree w i t h  the omission 

CHAIRMAN JABER: Three as an omission. You mean the 

b i  ndi ng bids? 

COMMISSIONER BRADLEY: Yes. 
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CHAIRMAN JABER: Okay. Well, we need t o  take the 

under ly ing motion up f i r s t ,  I think.  

COMMISSIONER BAEZ: Well, then I ' v e  got questions and 

concerns about the underlying motion. Fundamentally and 

phi losophical ly,  I th ink  tha t  holding the IOUs, i n  the case o f  

a s e l f - b u i l d  option, holding them t o  the number tha t  they 

awarded themselves the b i d  w i th  i s  ph i losophica l ly  - -  i t  makes 

log i ca l  sense. It makes sense t o  me. The concern tha t  I have, 

however, i s  something t h a t  Commi ssioner Brad1 ey qu i te  

appropr iately pointed out. 

workshops anyway, tha t ,  you know, th ings happen and you have t o  

have some - -  I don ' t  want t o  say f l e x i b i l i t y ,  but  you do have 

t o  have some manner o f  addressing events and - - 

I guess i t  was a t  the one o f  the 

CHAIRMAN JABER: Unforeseen circumstances. 

COMMISSIONER BAEZ: - - unforeseen circumstances. 

Thank you. 

And so I th ink  t h a t  establ ishing a binding - -  you know, the 

whole concept o f  b inding - - you know, the whole concept o f  a 

b inding b i d  or ce r ta in l y  the binding proposal doesn't qu i te  

give me the comfort I need i n  order t o  be able t o  - -  a t  a need 

determination or a cost - recovery proceeding , or what have you, 

t o  be able t o  say I have comfort i n  being able t o  address 

unforeseen circumstances. So I th ink,  a t  l eas t  i n  my opinion 

and i n  my mind, the only way t h a t  I could be comfortable w i th  

ac tua l l y  requi r ing or  imposing some k ind  o f  b inding nature t o  

I was drawing a blank on tha t ,  among many others. 
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the IOUs would be i f  there i s  an opportunity a t  the appropriate 
time t o  address any unforeseen circumstances, any cost overruns 
t h a t  have merit and so on. An addi t iona l  concern, having said 

t h a t ,  I'm not sure t h a t  a prudency standard necessarily gets us 
there because I also have a l i t t l e  b i t  of heartburn about 
holding a cost overrun t o  the same k ind  of standard t h a t  you 

held the original, the original proposal to .  So I would throw 
t h a t  out for my fellow Commissioners i f  they want t o  discuss or 
comment how they feel about i t .  B u t  I could support some k ind  

of binding nature i f  i t  does have some flexibility on the back 
end. I t  provides the IOUs an opportunity t o  make their case, 
albeit as I have said, on a somewhat higher - -  t o  a somewhat 
higher standard t o  address cost overruns or inevi t a b i  1 i t i es ,  
reasonable as they may be. 

COMMISSIONER PALECKI: I have no objection t o  
language of t h a t  type. The last t h i n g  I want  t o  see i s  
something t h a t  completely t ies  our hands. I f  there are some 
extraordinary circumstances t h a t  would have an effect on the 
economic health of our ut i l i t ies ,  I t h i n k  the economic health 
of our ut i l i t ies  comes f i r s t .  O f  course, everything we do i s  a 
balancing between the interests o f  the ut i l i t ies  t o  earn a fair  
return, which they have t h a t  right, and the interests of the 
ratepayers t o  get qua l i t y  service a t  a reasonable price. And I 

t h i n k  t h a t  your concern i s  very well taken, and I would not 
want t o  do anything i n  any rule t h a t  would t i e  our hands t o  the 
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jetr iment o f  our investor-owned u t i l i t i e s  i n  F lo r i da .  

COMMISSIONER BRADLEY: We1 1, my - - 
MS. CLARK: Madam Chairman - -  
COMMISSIONER BRADLEY: - - my heartburn i s  w i t h  the 

vord binding. Bidding i s  a science as wel l  as an a r t ,  and I 

:hink b ind ing discourages bidders. 

nany people who want t o  have a b ind ing b i d  w i t h  the  

inderstanding t h a t  there i s  no room f o r  renegot iat ions.  And t o  

say t h a t  i t  i s  binding t h a t  means t h a t  once you submit an 

i n i t i a l  b i d  t h a t  i s  the end it. 

I don ' t  t h i n k  there are too 

COMMISSIONER BAEZ: Well, Commissioner Bradley, I 

vould agree w i th  you, and I th ink  t h a t  there has been some 

l iscussion e a r l i e r  today as t o  what the  nature, ce r ta in l y ,  o f  

;he i n i t i a l  b ids - -  and i t  wouldn' t  be - -  I don ' t  t h ink  t h a t  

my r u l e  should change the character o f  how those b ids come i n  

It leas t  on an i n i t i a l  basis, because I t h ink  t h a t  the  process 

should contemplate some negot ia t ion.  But I r e c a l l  asking 

Ilr. Sasso e a r l i e r  today whether there i s  a po in t  i n  the  

irocess, and I have t o  imagine t h a t  there i s ,  and I t h ink  he 

:onfirmed i t  about whether there i s  a po in t  i n  the  process a t  

dhich even the  pr ices  o f  the  pa r t i c i pan ts  i s  f i xed ,  i f  nothing 

d s e ,  then, so the  I O U  can make a determination t h a t  t h e i r  

costs are - -  t h a t  t h e i r  s e l f - b u i l d  opt ion i s  a more cost 

e f f i c i e n t  one. So there i s  a po in t  i n  time, and I am i n  no way 

suggesting t h a t  i t  be i n  the  i n i t i a l  phases o f  the process, 
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certainly, bu t  t h a t  there is  a po in t  i n  time i n  which these 
numbers go hard. T h a t  they are able t o  be fixed certainly 
enough t o  make a determination t o  say, my two beats your three. 
And a t  t h a t  po in t  is when a l l  of this discussion however i t  

turns out ,  I guess, should kick in. I d o n ' t  t h i n k  there needs 
to  be any time - -  you know, there is  no time tied t o  i t .  B u t  
there i s  definitely a po in t  i n  time i n  which something has t o  
be certain. Whether i t  be for the IOU's sake i n  being able t o  
determine whether i t ' s  own self-build option is the most 
cost-effective, as well as for this Commission a t  the end of 

the day t o  be able t o  say, a l l  right, this number was the most 
cost-effective and i t  i s  not burdened and i t  i s  not - -  a t  least 
i t  is  not an open question t o  us. 
400 i t  shall be absent extraordinary circumstances. And by 

extraordinary circumstances, I t h i n k  t h a t  can encompass the 
dhole gamut of things, whether they be labor strikes, or work 
stoppages, or acts of God. And I just t h i n k  t h a t  there is  
plenty of flexibility t o  make t h a t  argument. My concern i n  

t h a t  part is  t h a t  we subject cost overruns for whatever reason 
t o  the same lower level of ,  you know, not inadequate, bu t  

certainly not adequate enough scrutiny. I d o n ' t  t h i n k  they are 
on the same level. 

I f  400 is  the number, then 

CHAIRMAN JABER: I know there are several people out  
here t h a t  want t o  address us, b u t ,  s t a f f ,  i f  I could ask you t o  
direct me i n  your strawman proposal where the attempt is  made 
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t o  discuss the binding b ids.  

MR. BALLINGER: There i s n ' t  one. 

CHAIRMAN JABER: Okay. So the  word b ind ing  i s  not i n  

here a t  a l l .  This i s  r e a l l y  - -  i t would be asking you a l l  t o  

address the f i n a l i t y  o f  the  b ids but ye t  keep some f l e x i b i l i t y  

i n  the  process - -  
MR. BALLINGER: Right. 

CHAIRMAN JABER: - -  t o  account f o r  unforeseen 

c i  rcumstances. 

MR. BALLINGER: I had an exchange with Commissi 

Deason e a r l i e r  t h a t  i n  s t a f f ' s  view the RFP out  there i s  

ner 

binding. 

f o r  cost-recovery, and we look a t  the d i f ferences there. So, I 

th ink  i t  i s  saying the same th ing  tha t  you are, i s  t h a t  we want 

t o  leave the  f l e x i b i l i t y  f o r  th ings down the  road t h a t  may 

happen and look a t  them and t h a t  i s  already there.  That 's  why 

I t ' s  k ind o f  a benchmark tha t  we look a t  come t i m e  

i t  i s  not - -  
COMMISSIONER BAEZ: I would 

the end o f  

whether i t  

proceeding 

responsi b i  

passing on 

the couple 

the  day i t  i s  t h i s  Commiss 

i s  i n  a r a t e  proceeding or  

agree wi th you t h a t  a t  

on ' s responsi b i  1 i ty,  

a cost  - recovery 

o f  some sor t ,  t h a t  we u l t ima te l y  bear the  

i t y  o f  saying, yes, these costs are acceptable f o r  

t o  the  ratepayer o r  not.  And going back t o  one o f  

of concerns t h a t  I l i s t e d  i s  t he  no t i on  t h a t  cost 

overruns receive the same k ind  o f  treatment prudence-wise as a 
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number t h a t  was used f o r  our determination t h a t  a capacity 

addi t ion o f  a pa r t i cu la r  - -  t h a t  a pa r t i cu la r  p ro jec t  was the 

most cos t -e f fec t i ve .  I don ' t  agree w i t h  t h a t .  That I c a n ' t  - -  
I mean, I can ' t  make the jump o f  saying, you know what, we 

approved i t  based on t h i s  money; and then a l l  th is other money 

i s  j u s t  tacked on, i t ' s  okay, too, because we already approved 

it. 

MR. BALLINGER: No, no, no. I hope I d i d n ' t  give 

I was going t o  fo l low up w i t h  saying tha t  t ha t  impression. 

even i f  a u t i l i t y  came i n  w i t h  the exact same p r i c e  as the RFP, 

we would s t i l l  look a t  the prudence review o f  b u i l d i n g  the u n i t  

a t  a l l .  We had a case j u s t  l i k e  t h a t  w i t h  the TECO Polk u n i t .  

They came i n  f o r  a need determination, they were r i g h t  around 

the costs t h a t  they said they would be a t  the  need 

determination, but we questioned the need t o  go forward w i th  

the un i t  when other means were avai lable t h a t  looked l i k e  they 

could be cheaper. So j u s t  because i t  goes through and gets the  

need t i c k e t  punched does not mean i t ' s  a blank check down the  

road. 

COMMISSIONER BAEZ: Yes, I know. 

MR. BALLINGER: And I hope I d i d n ' t  g ive t h a t  

impression t h a t  we are only  looking - -  
COMMISSIONER BAEZ: I know tha t ,  and t h a t  i s  what I 

want t o  bel ieve, okay. And I have no complaints and no 

concerns about any o f  the decisions t h i s  Commission has made, 
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dhether I have been s i t t i n g  on them o r  not  i n  t h e  past. So, 

tha t  i s  not where my concern stems from. 

fundamental - - and perhaps t h i s  i s  r a i s i n g  another issue o r  a 

f i n e r  po in t  t o  be discussed, but  I do have a problem w i t h  - - 
you know, t h i s  i s  something f o r  the  lawyers - -  w i t h  the same 

standard being applied i n  a case where you have a f i xed ,  you 

have got a f i x e d  number o f  some so r t .  I mean, whether i t  i s  

cod i f ied  i n  a r u l e  o r  not,  you are t e l l i n g  me that t h a t  

information i s  avai lab le.  Somewhere someday an I O U  said, you 

know, my two beats your three, bu t  when i t  comes t ime t o  

approve cost-recovery f o r  it, i t  i s  no t  two anymore, i t ' s  four .  

That d i f f e r e n t i a l  c a n ' t  be subject t o  the same prudency as t o  

the same o r ig ina l  number t h a t  was used t o  say, yes, t h i s  i s  

prudent. The need i s  there and the  p r i c e  i s  good and t h i s  i s  

the lowest cost a l t e r n a t i v e  - -  the  most cost  e f f i c i e n t  

a l te rna t ive .  I ' m  sorry,  Madam Chairman. Do you see what I ' m  

But I do have a 

saying? 

box. You 

costs and 

reb id  or 

MR. BALLINGER: I t h i n k  a t  t h a t  t ime you are i n  a 

are a t  the  p o i n t  where the  u n i t  i s  b u i l t  and you have 

what are you going t o  do? You c a n ' t  go back and 

:ear the  t h i n g  down and s t a r t  again. 

CHAIRMAN JABER: Exactly. 

MR. BALLINGER: I am f i n a l l y  catching on. 

COMMISSIONER BAEZ: My p o i n t  exact ly .  

MR. BALLINGER: But I t h i n k  you do have remedies f o r  
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tha t  as f a r  as the cost-recovery. 

COMMISSIONER BAEZ: Remedies such as? 

MR. BALLINGER: Disallowing ce r ta in  costs. I f  you 

f e l t  the u t i l i t y  acted - -  
COMMISSIONER BAEZ: Based on what standard? 

MR. BALLINGER: I f  they acted imprudently o f  going 

forward w i t h  the  pro jec t  when they saw costs were escalat ing, 

they are under - -  
COMMISSIONER BAEZ: A t  t h a t  po in t  you c a n ' t  - -  I 

mean, you are subject t o  the same r e a l i t i e s  o f  having t o  put 

the brakes on something and, you know, i t ' s  the same box t h a t  I 

feel  t h i s  Commission i s  i n  oftentimes i n  a need determination 

when you don ' t  have up f r o n t  - - when you don ' t  have up - f ron t  

information o r  you don ' t  have c r i t e r i a  analyzed up f ron t ,  and 

you are deal ing w i th  a l l  o f  t h i s ,  you know, an RFP tha t  took 

place months ago now a t  the po in t  where they are breaking 

ground on a f a c i l i t y .  You know, you are - -  a t  l eas t  I am, I 

confess, f ee l i ng  a l i t t l e  b i t  rushed and a l i t t l e  b i t  

inadequately - -  so then i t  i s  the same box. 

a f t e r  I said, you know, X amount o f  do l l a rs  wrapped i n t o  the 

whole o f  the  proposal merited approval and then l a t e r  on I ' m  

going t o  say, you know what, whatever cost overruns i s  j u s t  not 

bad because they were unforeseen. 

How can I say 

MR. McGLOTHLIN: Commissioner, may I speak t o  your 

point? 
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COMMISSIONER BRADLEY: I would l i k e  t o  say something 

before you speak t o  h i s  po in t ,  though. Binding, l e t ' s  t h i n k  

about t h a t  word. That creates i n f l e x i b i l i t y .  That means tha t ,  

i n  my opinion, cost overruns cannot be considered. It r e a l l y  

creates f i n a l i t y ,  okay. Well, now, do you know what t h a t  means 

i n  the  rea l  world? That means t h a t  then a contractor s t a r t s  t o  

do what? Take short cuts. Short cuts mean what? Shoddy work. 

What happens when you have a shoddy pro jec t  t h a t  i s  b u i l t ?  You 

have major problems l a t e r  on. And i t  most c e r t a i n l y  i s  not 

going t o  be there f o r  i t s  e n t i r e  economic l i f e  the  same as one 

t h a t  i s  b u i l t  and constructed a t  a high q u a l i t y ,  a t  a higher 

qual i ty. 

CHAIRMAN JABER: No, what protects  companies - -  what 

protects  the ratepayers from companies doing t h a t  i s  the 

possi b i  1 i t y  o f  1 i ti gat ion.  

COMMISSIONER BAEZ: Who bears the responsi b i  1 i t y  f o r  

shoddy work? 

CHAIRMAN JABER: Exact ly.  The way I look a t  t h i s ,  

the term binding, i f  we s t ruc tu re  the r u l e  c o r r e c t l y  a t  the end 

o f  the day, binding means ce r ta in t y .  And the one t h i n g  a l l  o f  

t h i s  tab le  has i n  common i s  t h a t  they want ce r ta in t y .  They 

want t h i s  Commission t o  take leadership and say, here i s  the 

way i t  i s  going be. This i s  going t o  be a be t te r  process. 

i s  going t o  be open and transparent f o r  the bene f i t  o f  the 

ratepayer. And i t  means t h a t  i f  you o u t l i n e  the  c r i t e r i a  a t  

It 
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the  f r o n t  end, f you apply the factors t o  those c r i t e r i a  and 

you award the b ds i n  the most f a i r  way, i t  a l l  takes care o f  

i t s e l f .  And you know what, and i t  may be a t  t h e  end o f  t h i s  

to r tu red  process the IOUs s t i l l  get t o  s e l f - b u i l d .  And I am 

okay w i t h  tha t .  I am completely okay w i th  tha t ,  because I have 

forced the companies t o  put the most e f f i c i e n t  process up f r o n t  

f o r  the benef i t  o f  the ratepayers. 

And I see t h a t  you want t o  ta lk ,  Ms. Clark.  I have 

been wai t ing f o r  the opportuni ty t o  remind you you s tar ted a l l  

o f  t h i s .  

I t h ink  t h a t  IPPs and IOUs w i l l  not h i r e  construction 

companies tha t  w i l l  do shoddy work because the other companies 

w i l l  t u r n  around and sue them. 

Ms. Clark, M r .  Garcia, and then Commissioners, I am 

ready t o  enter ta in  Commissioner Palecki ' s  motion. 

MS. CLARK: 

about cost overruns. 

pointed out t ha t  there also i s  the potent ia l  f o r  savings, and 

there have been s i g n i f i c a n t  savings as a r e s u l t  o f  some o f  

these se l f -bu i l ds .  And I guess my question i s  by saying 

binding, are you going t o  prevent i t  from going both ways? 

I want t o  make one sma l l  po in t .  You t a l k  

I n  the  September 6 th  l e t t e r  t o  you we 

COMMISSIONER BAEZ: 

consider throwing some love  your way. I f  you guys come under 

budget, you know, I t h i n k  t h a t  i s  f a i r .  You know, I th ink  tha t  

i t  should be a two-way s t ree t .  

I am pe r fec t l y  w i l l i n g  t o  
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CHAIRMAN JABER: To t h a t  p o i n t ,  though - -  t o  t h a t  
po in t ,  Ms. Clark, w h a t  i s  wrong w i t h  an economic incentive 
approach where - -  because, aga in ,  not caring who gets the bid 

a t  the end of the day, we d o n ' t  want  cost overruns, right? 
Because we d o n ' t  wan t  you t o  be put  i n  the position of applying 

for cost-recovery and showing t h a t  costs t h a t  were 
unanticipated are prudent. B u t  by the same token, I want  t o  
send you a direct signal t h a t  you be the most efficient you can 
be i n  your construction costs and have t h a t  money go back t o  
the ratepayers i n  some sort of sharing fashion. You know, 
maybe i t ' s  80/20 or whatever. 
problem w i t h  you a l l  pursuing through the hearing process some 
economi c i ncenti ve approach. 

COMMISSIONER BAEZ: And I will te l l  you why I d o n ' t  

I t  should be both.  I have no 

have a problem w i t h  t h a t  k i n d  of approach is  because a t  the end 
of the day I fe l t  comfortable w i t h  your original number, you 

know. 
CHAIRMAN JABER: T h a t  ' s right. 
COMMISSIONER BAEZ: And so I definitely t h i n k  t h a t  i f  

there are some benefits flowing back, they should flow back t o  
everyone and i n  a considerable way. I mean, I am not ready t o  
discuss numbers. I suspect Mr. Shreve may have something t o  
say about t h a t  i n  the end, but  I t h i n k  t h a t  the mechanism i s  
entirely appropriate. B u t ,  again,  I would reiterate my concern 
over having the - -  I call i t  - -  i t  is  the all-stuck-together 
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ph i  1 osophy. 

MS. CLARK: I j u s t  d i d n ' t  want the other side o f  the 

equation not mentioned. The other th ing  - -  
COMMISSIONER BAEZ: Thank you f o r  doing it. 

MS. CLARK: - -  t ha t  I would remind you o f  i s  a t  the 

end o f  the day you have regulatory  au tho r i t y  and contro l  over 

the  u t i l i t y .  You can t e l l  the u t i l i t y ,  you know, we approved 

tha t ,  but  we j u s t  don ' t  t h ink  - -  the  way th ings are tu rn ing  

out,  we don ' t  t h ink  you should go forward w i t h  it. 

the same th ing  when you go t o  a contract .  

I t ' s  not  

COMMISSIONER BAEZ: Well, I understand. I recognize 

the po in t .  

MS. CLARK: I do r e c a l l  the TECO case when i t  looked 

1 i ke maybe i t  didn It need t o  come on 1 i ne when they were 

pro jec t ing  it, and we were able t o  push i t  back. 

you could do tha t  w i th  a cont ract .  

I ' m  not  sure 

COMMISSIONER BAEZ: Okay. 

CHAIRMAN JABER: Commissioner Bradley. 

COMMISSIONER BRADLEY: Yes. Before we vote on 

Commissioner Palecki I s  motion, I would j u s t  1 i ke t o  remind you 

tha t  I d i d  o f f e r  an amendment t o  h i s  motion, so I th ink  we nee( 

t o  vote t h a t  up o r  down and then get t o  h i s  o r i g i n a l  motion. 

CHAIRMAN JABER: Okay. I have fo rgo t ten  already what 

the amendment was. 

n i  nute, Commissioner Bradl ey. Hang on. 

I w i l l  ask you t o  remind me i n  j u s t  a 
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Mr. Garcia, t h i s  i s  it. 

MR. GARCIA: Yes. I th ink  Commissioner Baez 

addressed i t  a l i t t l e  b i t  l a t e r  on, but  pa r t  o f  what we're 

doing, and I th ink  you came a l l  the way back around. I t h i n k  

you were expressing some o f  your thoughts a l l  the way through, 

and jus t  t o  close the loop because I th ink  Susan d i d  t h a t  also. 

I t h i n k  what we're t a l k i n g  about i s  who bears the  r i s k ?  And i f  

we are pu t t ing  t h i s  out there, i f  you are making the IPPs bear 

the r i s k  - -  and, again, t o  us, t o  FIPUG, we are neutral here. 

We don ' t  necessari ly want o r  need someone e lse t o  do it. But 

the whole po in t  i s  i f  you are tak ing the r i s k  away from the  

ratepayers, i t  has got t o  be t o  some degree. Maybe there i s  a 

be t te r  word than binding. And there has t o  be some standard 

tha t  holds them, because i f  not,  you p lay  a regulatory game, 

which i s  you lowball  i t  and then you use the regulatory process 

t o  get t o  where you need. That process has t o  be the same f o r  

a l l  players, whether i t  i s  Duke Power, or  Rel iant ,  o r  

Lonstel lat ion,  or  whichever company you can t h i n k  o f  t h a t  won 

the b id ,  o r  FPL. The par t ies  have t o  be s i tua ted  and t reated 

exactly the same. And I bel ieve t h a t  t h a t  a lso gives them the 

advantage t h a t  i f  there i s  some incent ive way f o r  the 

investor-owned u t i l i t y  t o  der ive bene f i t  from lowbal l ing it, we 

are going t o  be - -  F lo r ida  ratepayers and my customers are 

going t o  be, o r  my c l i e n t s  are going t o  be benef i t ted j u s t  l i k e  

the system has benef i t ted.  But i f  we d o n ' t  t r e a t  them the 
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lame, and i f  we are  worried about a p ro jec t  going bad f o r  an 

OU, we have t o  be worried i n  the same way f o r  an IPP.  And I 

:now there i s  a d i f f e r e n t  regulatory  standard, t h a t ' s  why we 

ire p u t t i n g  i t  out there. Because we are a l l  t ak ing  - -  we are 

:aking the  r i s k  away from the ratepayers t o  some degree and 

joing f o r  a number. 

COMMISSIONER BRADLEY: Right , Commi ssioner Garcia, 

ind t h a t  i s  p rec ise ly  what - -  I understand tha t .  My argument 

t o  p ro tec t  the  consumer, the same as yours i s ,  and i f  a l l  o f  

;his goes south instead o f  north,  then t h a t  means t h a t  

i l t ima te l y  the consumer i s  the one who has t o  assume the  

*espons ib i l i t y  f o r  a p ro jec t  t h a t  went south. 

MR. GARCIA: Well, I t h i n k  t h a t  i f  i t  goes south, you 

r e  t a l k i n g  about a process w i t h i n  another process. 

rords, you know, when you t a l k  about shoddy labor  o r  other 

;hings l i k e  tha t ,  we s t i l l  have regu la to ry  oversight.  There 

;till i s  a cont ro l  over the system and the  need i n  t h a t  system 

;hat the companies have t o  meet t h a t ,  and our respons ib i l i t y  - -  
[ ' m  sorry,  your respons ib i l i t y  remains the  same. 

I n  other 

COMMISSIONER BRADLEY: That '  s okay. Once one a1 ways 

me. 

MR. GARCIA: Thank you. 

CHAIRMAN JABER: Don' t  t e l l  him tha t .  

MR. GARCIA: I w i l l  take advantage o f  t ha t ,  

:ommissioner. But I th ink  - -  you make a very good po in t ,  but  I 
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th ink i n  the long-term process t h i s  p a r t i c i p a t i o n  i n  t h i s  

process, the p r o f i t  i s  i n  the long-term gain. 

necessary - -  what I worry about, and I th ink  Commissioner Baez 

i n  h i s  so r t  o f  walking through i t  i s  both sides. I agree tha t  

i f  FPL can beat every b i d  out there,  FPL should be bu i l d ing  the 

generation. We have a l l ,  a l l  F lo r id ians  have benef i t ted ,  the 

ousiness community as we l l  as ind iv idua l  consumers. And they, 

FPL's shareholders, should bene f i t  from t h e i r  e f f i c i ency .  

There i s  no question about tha t .  On the other s ide,  we are 

bearing a r i s k .  When we g ive you a number, Commissioners, from 

the outside and t h a t  be e i the r  the  competit ive players,  the  

IPPs o r  IOUs, we have got t o  have something t o  ho ld  onto and 

there has t o  be a standard t o  overtake tha t .  Because i f  not,  

you end up i n  a regulatory  game and, you know what, you become 

the independent determiner o f  t h i s  issue t h a t  you don ' t  want t o  

be. Because then everybody w i l l  come i n ,  you know, everybody 

d i l l  b i d  a d o l l a r  f o r  generation and then we w i l l  work 

r e g u l a t o r i l y  up from there and see how wel l  we can do. I thank 

you f o r  the opportunity. 

I t  i s  not a 

CHAIRMAN JABER: Thank you, Mr. Garcia. Okay. 

Commissioner Bradley, you had an amendment. Please remind me 

what i t  i s .  

COMMISSIONER BRADLEY: Correct me i f  I ' m  wrong, 

Commissioner Palecki.  I t h i n k  t h a t  Commission Palecki agreed 

t o  - -  h i s  motion was t o  e l im ina te  2 and keep 1 and 3, and my 
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amendment was t o  el iminate 3 as wel l  as 2. 

CHAIRMAN JABER: Are you t a l k i n g  about the 

pr inc ip les?  When you r e f e r  t o  1, 2, and 3, you a l l  are t a l k  

about - - 
COMMISSIONER BRADLEY: The p r i n c i p l e s .  

COMMISSIONER PALECKI: And I t h i n k  you are t a l k i n g  

about the cover sheet on the September 25th, 2002, because they 

seem t o  me t o  be numbered. 

where 3 i s .  

I would put  3 where 2 i s  and 2 

COMMISSIONER BRADLEY: Okay. Well, I w i l l  read the 

1 anguage, then. 

COMMISSIONER PALECKI : I understand what your 

amendment i s  . 
COMMISSIONER BRADLEY: Okay. He1 p me then understand 

what you are proposing. 

COMMISSIONER PALECKI: What my proposal i s ,  i s  t h a t  

we go w i t h  defined c r i t e r i a  w i t h  an opportuni ty f o r  a dispute 

reso lu t ion  procedure up f r o n t  and t h a t  we have - - 
COMMISSIONER BRADLEY: Which would be Number 1, 

r i g h t ?  

COMMISSIONER PALECKI: That 's Number 1. And t h a t  we 

have t h a t  everyone submits a b i t  a t  the same time, sealed bids.  

A l l  appl icants, whether they be a u t i l i t y  o r  a n o n u t i l i t y  

generator w i l l  b i d  i n  the  same manner. And j u s t  t o  fu r ther  

c l a r i f y  the  motion, I was not going t o  inc lude evaluation by a 
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neutral  - - o r  I would not  requ i re  evaluat ion by a neutral and 

independent e n t i t y .  So three requests o f  PACE, I would grant 

two o f  the three. The independent and neutra l  evaluator would 

be no t  part  o f  the proposed r u l e  f o r  purposes o f  our strawman. 

And I t h i n k  we s t i l l  have t o  c l a r i f y  here t h a t  we are ta lk ing 

about s e t t i n g  t h i s  f o r  hearing. And any o f  us might be 

persuaded t h a t  we want t o  go w i t h  the  t h i r d  requirement or we 

might decide something d i f f e r e n t  al together,  bu t  we would have 

a hearing scheduled and move forward w i t h  a hearing on these 

issues . 
COMMISSIONER BRADLEY: And my subs t i t u te  motion was 

t o  e l iminate a requirement t h a t  the u t i l i t i e s  submit a b inding 

proposal a t  the same t ime and i n  the same manner as a l l  RFP 

par t i c ipants .  

CHAIRMAN JABER: Okay. L e t ' s  vote the  amendment by 

Commi ss i  oner Bradl ey . 
COMMISSIONER BRADLEY: I need a second. 

CHAIRMAN JABER: Is there a second? 

The motion on the  amendment, Commissioner Bradley, 

f a i l s  f o r  lack  o f  a second. Commissioner Bradley, may I ask 

you a question t o  engage i n  perhaps another motion? 

COMMISSIONER BRADLEY: Uh- huh. 

CHAIRMAN JABER: What would you suggest as an 

a l te rna t i ve ,  what i s  c u r r e n t l y  i n  the  strawman proposal, o r  you 

j u s t  woul dn ' t - - 
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COMMISSIONER BRADLEY: I j u s t  wouldn't  have a binding 

proposal requirement . 
CHAIRMAN JABER: Okay. I th ink  what i s  t roub l ing  me 

- -  I may not be t h a t  f a r  from where you are. What i s  t roub l i ng  

me i s  we have s o r t  o f  moved away from the word binding, which I 

could be okay w i t h  tha t .  

And, Commissioner Baez, correct  me i f  I ' m  wrong, it 

seems t o  me the discussion went t o  the award should go t o  the 

b i d  t h a t  f a l l s  i n  l i n e  w i t h  the c r i t e r i a  ou t l ined  a t  the f r o n t  

end reserving f l e x i b i l i t y  w i t h  the IOUs due t o  unforeseen 

circumstances. 

COMMISSIONER BAEZ: As a concept, yes. I don ' t  have 

any vested i n te res t  i n  the  word binding, as long as the not ion 

t h a t  the proposed costs t h a t  an I O U  uses i n  order t o  award a 

b id ,  t h a t  i t s  own proposed costs t h a t  i t  uses i n  order t o  award 

a b id ,  t o  the extent t h a t  i t  i s  determined t o  be the  most 

cos t -e f fec t i ve ,  t h a t  t h a t  number have meaning. That t h a t  

number not be subject t o  the same standard o f  review when i t  

counts - -  t h a t  any deviat ion,  ra ther  - -  I misspeak. That any 

deviat ion from t h a t  number not be subject t o  the  same standard 

o f  review a t  the t ime t h a t  cost-recovery i s  considered. 

don ' t  - -  you know, i t  has t o  mean something a t  the need 

determination stage going forward, otherwise we are s igning a 

blank check. And I have t rouble doing t h a t  and I ' m  not 

comfortable w i t h  the  same - - I am not comfortable w i th  the  

I 
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current standard. 

CHAIRMAN JABER: Right. 

COMMISSIONER PALECKI: My main concern - - 
CHAIRMAN JABER: Commissioner Palecki,  t ha t  i s  where 

I can support your motion w i th  those c l a r i f i c a t i o n s  on there. 

I th ink  what I am struggl ing w i th  i s  t r y i n g  t o  say t h a t  they 

are on equal footing. I ' m  not there ye t .  I d o n ' t  t h ink  they 

are on equal footing. I don ' t  t h ink  I want them t o  be on equal 

foot  i ng . 
COMMISSIONER PALECKI: I guess my main concern i s  

t ha t  we don ' t  have - -  i s  t ha t  we move o f f  o f  the  o l d  r u l e  

p o l i c y  where we had, a f t e r  a l l  o f  the bids are over, the 

u t i l i t y  gets t o  look a t  a l l  o f  the bids,  and then p lay what I 

th ink  one o f  the par t ies,  i t  may have been Mr. Twomey, ca l led  

the extra card, and say I can beat everybody else, and t h a t  

they have t h a t  l a s t  opportunity. I kind o f  l i k e  what i s  set 

f o r t h  i n  Paragraph 4 o f  the PACE proposal, because there you 

have everyone bids together, and disregarding the  fac t  t h a t  

under t h i s  paragraph i t  would be a neutral evaluator, j u s t  

l e t ' s  ignore tha t  par t .  

where the pub l ic  u t i l i t y  would provide t o  each par t i c ipant  on 

the short l i s t  i t s  analysis o f  transmission in tegra t ion  cost, 

e t  cetera, and then each pa r t i c i pan t  on the short  l i s t ,  

including the pub l ic  u t i l i t y ,  i f  appl icable,  would thereaf ter  

submit a f i n a l  sealed and binding b i d  f o r  evaluation. And I 

I l i k e  the p a r t  o f  a two-phased b i d  
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th ink  the  word binding i s  used i n  terms o f  we are t a l  k ing  about 

a b i d  and i t  i s  binding i n  t h a t  you c a n ' t  come back and then 

b i d  again a f t e r  you have already done tha t .  That i s  your b id ,  

and you can' t change your b id .  And so I have no problem 

whatsoever w i th  Commissioner Baez's proposal as long as we are 

t a l  k i ng  about, you know, a process where everyone i s  bidding 

together, and t h a t  once you make t h a t  b i d  you c a n ' t  go and say, 

oh, I changed my mind. I want t o  make another b id ,  because I 

d i d n ' t  make the r i g h t  b id .  Well, no, t h a t ' s  not the way bids 

work. 

CHAIRMAN JABER: But I d o n ' t  t h ink  t h a t  i s  what we 

are t a l k i n g  about. Where I continue - -  where I s t i l l  c a n ' t  

support you i s  on the not ion t h a t  the ext ra card w i l l  be 

played. I f  on the f r o n t  end the c r i t e r i a  are establ ished and 

vetted through t h i s  p r e - b i d  meeting, then there w i l l  not  be an 

ext ra card. The f l e x i b i l i t y  comes i n ,  a t  l eas t  - -  and I d o n ' t  

want t o  put words i n  your mouth, Commissioner Baez, as i t  

re1 ates t o  my po in t  , j u s t  unforeseen circumstances. Something 

t h a t  - - some technology t h a t  i s  developed. And t h a t  language, 

Sub 4 doesn't  get me there. 

COMMISSIONER PALECKI: Well, I t h i n k  t h a t  t h i s  

Commission, as w e l l  as the courts,  always have a c e r t a i n  amount 

o f  f l e x i b i l i t y  inherent where you have acts o f  God, where you 

have - -  you have mentioned new technologies, where you have 

world changing events. I ' m  not  sure i t  needs t o  be expressed. 
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B u t  as I stated earlier I d o n ' t  want  t o  t i e  our hands t o  the 
extent t h a t  i f  something horrible happens, l e t ' s  say we are i n  

a war and a bomb i s  dropped and i t  hits a power p l a n t .  Well, I 

mean, w h a t  are we going t o  do? I mean, there are extraordinary 
circumstances there, and I t h i n k  we can always consider those 
kind  o f  extraordinary circumstances. 

COMMISSIONER BAEZ: We1 1 ,  bu t  here is  - - and here i s  
my approach t o  i t ,  and I may be t o t a l l y  wrong, but the way I 

look a t  i t  i s  this: I have more - -  I have more trouble 
accepting the notion t h a t  the IOUs and the IPPs i n  this are on 
equal - -  are peers okay, and lumping them a l l  together. 
Because I t h i n k  the way the law is now you have t o  recognize 
t h a t  the IOU doesn't stand i n  the same - -  you know, t h a t  they 
are not a t  the same level. However, my - - so you can either 
lump them a l l  together and force them t o  b id  contemporaneously 
and a l l  of those th ings ,  or you can write i t  so t h a t  a t  the end 
of the day whatever number, whatever number an IOU awards 
i tself  a project w i t h ,  i s  pretty much set .  And t h a t  the only 

way t o  change t h a t  for unforeseen circumstances, you know, i t  

better have a note from Doctor Spock and not Doctor Seuss. You 
see w h a t  I ' m  saying? I mean, you have got  t o  have a really 
good - -  really, really good, and that ' s  why I'm trying t o  
concentrate more on - -  

COMMISSIONER PALECKI: You mean a note from 
Mr. Spock, d o n ' t  you? 
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COMMISSIONER BAEZ: Mr. Spock would do ,  yeah. B u t  
you see, I mean, there has t o  be some consequence at tached t o  
i t .  That i t  i s  not  easy assuming - -  and I'm not  saying t h a t  i t  

ever happened, bu t  assuming i t  would be poss ib l e ,  you know, a l l  
the disadvantages t o  this Commission i n  trying make a dec is ion  
on the cos t - r ecove ry  side w i t h  say ing ,  hey, you know, you a r e  
a l r eady  i n  f o r  400, and you a r e  faced w i t h  t h a t  dec is ion  a s  a 
Commissioner saying,  we1 1 , they have a1 ready spen t  400 mi 11 ion 
on i t ,  you know, 100 mil l ion  i n  c o s t  overruns seems reasonable 
by comparison because look a t  how f a r  i n .  Besides the fact  
t h a t  you a r e  a l r eady  a t  a po in t  where you c a n ' t  turn back, 
okay. So I d o n ' t  t h i n k  t h a t  a l l  of t hose  circumstances 
timing-wise bode well f o r  our a b i l i t y  t o  say ,  you know what, 
company, you were wrong, you were imprudent, you were a l l  of 
these negat ive th ings ,  and you a r e  going t o  have t o ,  you know, 
you a r e  going have t o  bear  some r e s p o n s i b i l i t y  over i t .  So 

t h a t  i n  an e f f o r t  t o  set ou t  a s  much a s  we can up f r o n t  and 
s t i l l  be cognizant of the f a c t  t h a t  there a r e  unforeseen 
circumstances out  there, which  even tua l ly  may merit t h a t  kind 

of t r ea tmen t ,  you know, t h a t  the s tandard  be a l i t t l e  higher. 

That you say ,  you know what, you gave us a number, you p u t  us 
on a 90-day time c lock  a t  X d o l l a r s .  We took t h a t  90-day time 
c lock ,  d i d  the best we could and approved i t  based on t h a t  
number. That number has t o  have meaning come time t o  pay. 
has t o  have meaning. 

I t  
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COMMISSIONER BRADLEY: Yes. But, you know, t h i s  i s  

assuming tha t  t h i s  whole discussion has been b u i l t  around the  

)remise tha t  the low b i d  i s  the best b id .  

COMMISSIONER BAEZ: No, I disagree. 

CHAIRMAN JABER: No. That 's  why I have been 

: l a r i f y i ng  tha t  i t  i s  the  most cos t -e f fec t i ve  a l te rna t i ve  as 

3pposed t o  the l e a s t  cost .  The IOUs i n  t h e i r  argument kept 

saying l eas t  cost. That ' s  p rec ise ly  why I wanted t o  c l a r i f y  

it, a t  l eas t  from t h i s  Commissioner's standpoint. 

COMMISSIONER BAEZ: And I remember reading as we l l ,  

:ommissioner Bradley, t h a t  a t  l eas t  t he  strawman proposal a1 so 

i a s  f l e x i b i l i t y  and d i sc re t i on  on the  p a r t  o f  t he  IOUs 

:onsidering the p ro jec t  o r  considering the  b ids ,  however and 

dhoever i s  considering it, i n  order t o  take i n  nonprice 

a t t r i bu tes  and also system considerations. So t h a t  i f  you need 

fuel d i v e r s i t y  o r  t h a t  i f  you need, you know, ce r ta in  aspects 

addressed, t h a t  you can address them throughout t h a t  process 

and t h a t  there i s  s t i l l  some f l e x i b i l i t y  b u i l t  i n  f o r  them t o  

address it. You know, I don ' t  t h ink  t h a t  t h e i r  hands are t i e d  

i n  tha t  respect i n  any way. 

CHAIRMAN JABER: Commissioner Baez, how would you 

accomplish what you ' re  saying w i t h  respect t o  the  

f l  ex i  b i  1 i t y  - - can t h a t  be reconci 1 ed w i t h  Commissioner 

Dalecki 's motion? Tha t ' s  r e a l l y  where I ' m  stuck. 

COMMISSIONER BAEZ: Well, I t h i n k  we have been cu t  up 
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on the word binding, you know. And t o  me t h a t  i s  r e a l l y  - -  I 
don' t  know how t o  get around tha t  because I had j o t t e d  down 

something, you know, kind o f  c u l l i n g  together language tha t  we 

found i n  the d i f f e r e n t  comments and so on and c e r t a i n l y  from 

PACE. But, you know, t o  have the pub l ic  u t i l i t i e s  propose 

costs be binding. And, again, we can discuss that  word l a t e r  

on i t  i n  the future,  i n  future survei l lance and ratemaking 

proceedings. Absent a showing o f  extraordinary c i  rcumstances, 

now, I don' t  know - -  I would l i k e  t o  hear from the  lawyers i f  

tha t  i s  - -  you know, i f  tha t  i s  an appropriate standard. And 

keep i n  mind t h a t  my concern i s  having a higher standard than 

j u s t  prudence. You know, t h a t ' s  r e a l l y  where I ' m  coming from 

whatever the - -  
MS. BROWN: I th ink  we are going t o  have t o  go play 

wi th the language, Commissioner. We are going t o  have t o  go 

back and read the t ranscr ip ts  and see what i t  i s  you a l l  wanted 

t o  do so we are c lear  on tha t .  But I would remind Commissioner 

Palecki t ha t  he worked on the negotiated cogeneration ru les,  

and one o f  the matters tha t  was o f  considerable s igni f icance t o  

the u t i l i t i e s  a t  t h a t  po in t  was whether they would be assured 

o f  cost-recovery o r  not.  And there was language, I think,  i n  

the order tha t  ta lked about absent, mistake, fraud, 

extraordinary circumstances, t h a t  those contracts would be 

honored. It seems t o  me we might be able t o  f l i p  t h a t  around 

the other way and say the costs w i l l  be presumed reasonable 
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absent some extraordinary, fraud, or act o f  God, or something. 
a t  i t  i f  t h a t  i s  a l l  right and B u t  I t h i n k  I would like t o  look 

play w i t h  some wording. 
COMMISSIONER PALECKI : 

Commission argued about t h a t  for 
COMMISSIONER BAEZ: We 

I f  I recall correctly, the 
about four hours. 
1 ,  we are well past t h a t  now. 

CHAIRMAN JABER: Commissioner Palecki , for me i t  

hinges on whether I'm going t o  support your motion. I f  we 
could have a general understanding t h a t  by your motion - - and 

maybe philosophically you're not there, you just need t o  te l l  
me. I f  we could have a general agreement by your motion t h a t  
you d o n ' t  mean t o  preclude the flexibility on whether there are 
unforeseen circumstances t h a t  have created a deviation from the 
award, for 1 ack of a better - - 

COMMISSIONER PALECKI: No, I d o n ' t  have any problem 
w i t h  t h a t .  As I have stated earlier,  my main concern i s  t o  
have a l l  of the bids submitted a t  the same time i n  the same 
manner. 
extraordinary circumstances and, a l so ,  t h a t  there is  an 
ob l iga t ion  t o  serve on the part of the u t i l i t y ,  and we have t o  
make sure t h a t  we recognize t h a t .  We need t o  make sure t h a t  we 
take action t o  main ta in  an adequate power supply, and there can 
be any number o f ,  you know, contingencies or events t h a t  could 

require some change. And so I d o n ' t  have any problem w i t h  t h a t  
sort o f  language a t  a l l .  

I understand t h a t  i n  some circumstances there may be 
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COMMISSIONER BRADLEY: I d o n ' t  have a problem w i t h  

t h a t  language, either, bu t  I do have a problem w i t h  how i t  i s  
being described and how we would establish the intent o f  w h a t  
we are seeking t o  accomplish here. Because, I mean, we have 
said a l l  afternoon t h a t  IOUs and bidders are not  equal because 
o f  the fact t h a t  - -  because of w h a t  Florida law i s .  And I 

t h i n k  t h a t  t o  have t h a t  requirement t h a t  everybody bids  a t  the 
same time, I mean, makes them equal. And correct me i f  I'm 

wrong, but  I t h i n k  the intent is t o  establish the fact t h a t  
IOUs and bidders are not equal. 

CHAIRMAN JABER: Again, from one Commissioner's 
standpoint, and I would invite everyone t o  chime i n  here, 
because I t h i n k  Commissioner Bradley raises a very good po in t .  

Here i s  how I reconcile i t ,  Commissioner Bradley. 
front end a l l  of the criteria and the weighting and the ranking 
factors are established through a pre-bid meeting by the IOU 

and w i t h  the collaboration and feedback of the potential 
participants and the Commission s t a f f ,  there is  t h a t  
transparency, right? The openness, the fairness, and the 
transparency. Why not allow a l l  of the companies t o  submit 

I f  on the 

proposals a t  the same time? The advantage you want  t o  give Lo 

the load serving entity is  t o  respect their identification of 

need pursuant t o  w h a t  they have identified they need i n  the 
ten-year s i te  p lan .  T h a t  means they are i n  the best posture o f  

identifying the criteria up front, establishing the procedure 
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t o  be followed f o r  the evaluations and the ranking, and then 

what i s  l e f t ?  Why i s  i t  they would need t o  submit t h e i r  b ids 

l a t e r  on i n  the process? What they r e a l l y  need, we have given 

them a t  the f r o n t  end. 

MR. SASSO: May I make a very b r i e f  comment? 

CHAIRMAN JABER: Hang on, Mr. Sasso. 

Commissioners, i s  t h a t  - -  we l l ,  Commissioner Palecki, 

l e t  me pose i t  t o  you. 

should submit the proposals a t  the same time? 

I s  t h a t  why you t h i n k  t h e  company 

COMMISSIONER PALECKI : Absolutely. I agree w i th  you 

100 percent. 

CHAIRMAN JABER: M r .  Sasso. 

MR. SASSO: Yes, ma'am. This i s  exac t l y  the issue 

t h a t  was f u l l y  debated on the Gulf  b i d  r u l e  waiver docket. And 

i f  you r e c a l l ,  the reason there i s  an issue i s  because the 

company i s  required i n  the  RFP t o  publ ish i t s  costs. 

CHAIRMAN JABER: Right. 

MR. SASSO: And t h a t  puts us i n  a d i f f e r e n t  pos i t i on  

r i g h t  o f f  the bat from the other pa r t i c i pan ts .  And i f  the IPPs  

are then able t o  submit t h e i r  b ids,  and we are bound by the 

costs we put i n ,  they are going t o  beat our published costs by 

a cent, which i s  why s t a f f  and the Commission s t rong ly  

recommended t h a t  t o  d i s c i p l i n e  the bidders they recognize t h a t  

the u t i l i t y  has the a b i l i t y  t o  sharpen i t s  penci l  a t  the end, 

so they don ' t  j u s t  c lus te r  around those published numbers. So 
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you c a n ' t  assume tha t  they are a l l  i n  an equal s i t u a t i o n  

submitt ing bids a t  the same time. That 's  not the way the 

ru les - -  
CHAIRMAN JABER: But, Mr. Sasso, I don ' t  disagree 

d i t h  you. I thought we have already discussed, and I th ink  I 

f i r e c t e d  s t a f f  and recognized t h a t  the  IPPs moved away from 

costs ahead o f  

no t  mean t o  imply 

tha t .  I don ' t  t h ink  you should pub l i sh  your 

time. I thought we went through tha t .  I do 

tha t  you should publ ish your costs. 

MR. McGLOTHLIN: PACE'S proposal w s - -  
CHAIRMAN JABER: Does t h a t  s a t i s f y  your concern, 

Yr. Sasso, o r  am I missing the  po in t?  

MR. SASSO: It i s  s t i l l  i n  t he  r u l e .  I don ' t  be l ieve 

there i s  a suggestion t o  de lete t h a t  from the  ex i s t i ng  ru le .  

CHAIRMAN JABER: Okay. Show me exac t ly ,  because i t  

vJas my i n t e n t  t o  de lete t h a t  from the r u l e .  

MR. SASSO: 

MR. BALLINGER: Page 43. 

CHAIRMAN JABER: Now, PACE, co r rec t  me i f  I ' m  wrong, 

It i s  i n  the  e x i s t i n g  b i d  ru le .  

you have - - t ha t  i s  where you made movement. You are  

completely leav ing t h a t  issue outside the  scope o f  the 

discussion. You don ' t  t h i n k  the  IOUs should publ ish t h e i r  

costs. 

MR. GREEN: Yes, ma'am. I n  our proposed r u l e  they 

suggested t h a t  - -  I t h i n k  our o r i g i n a l  d iscussion we had t h a t  
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i n  it, but  i n  our subsequent discussion we have pu l led  back 

from t h a t .  We f e l t  t r u l y  i f  there i s  going t o  be a f a i r  and 

open b i d  process, they shouldn' t  show t h e i r  p r i ces  ea r l y  j u s t  

l i k e  they shouldn't  see our pr ices ear ly .  

CHAIRMAN JABER: Now, Mr. Sasso, on my copy I have 

w r i t t e n  here delete, so I thought we ta l ked  about tha t .  

MR. SASSO: Again, you may r e c a l l  t h a t  when t h i s  

issue was addressed i n  the  Gul f  docket, s t a f f  explained t h a t  

wi thout  the published costs they were saying b ids  coming i n  

were j u s t  too high. It was not an e f f i cac ious  process. So 

they wanted the u t i l i t y  t o  publ ish some costs t o  s t a r t  t he  

b idd ing a t  a lower, more r e a l i s t i c  l eve l .  

CHAIRMAN JABER: Okay. You're t e l l i n g  me what s t a f f  

wants. 

t h i s  Commissioner wants, and what I thought we got Commissioner 

Palecki t o  agree t o  inc lude i n  h i s  motion, was the  de le t ion  o f  

t ha t ,  okay? 

I ' m  t e l l i n g  you tha t ,  a t  l eas t  as i t  re la tes  t o  what 

COMMISSIONER DEASON : What 1 anguage speci f i c a l l  y are 

you t a l  k ing  about del e t i  ng? 

CHAIRMAN JABER: I ' m  t a l k i n g  about Sub 10, which 

would have required the  company t o  inc lude the  cost o f  t he  

common f a c i l i t i e s ,  land  improvements, transmission f a c i l i t i e s ,  

cool ing water f a c i l i t i e s .  

COMMISSIONER BRADLEY: What page i s  t h a t  on? 

CHAIRMAN JABER: Page 43. 
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COMMISSIONER DEASON: I th ink  i f  you look  a t  the top 

3 f  t he  page, there are costs tha t  are associated w i th  the major 

Zapacity addi t ion.  I n  paragraph - -  what i s  it, 5A? I th ink  

that i s  the concern i f  I am understanding co r rec t l y .  

MR. SASSO: That i s  correct .  

CHAIRMAN JABER: Okay. That 's  f i ne ,  bu t  d i d n ' t  we 

also say t h a t  anything associated w i t h  repowerings would be 

taken out? And I ' m  reading - -  and t h i s  i s  good c l a r i f i c a t i o n ,  

s t a f f .  I thought anything re la ted  t o  the words major capaci ty 

addi t ion r e a l l y  went t o  the repowerings and the  CTs. 

MR. BALLINGER: Yes, they d id ,  bu t  s t i l l  the cost o f  

a power p lan t  s i t e  act  u n i t ,  the  current  r u l e  and what we s t i l l  

,lave proposed, they would have t o  put  out l'n t h e i r  RFP the  

costs, the d i r e c t  costs o f  t h a t  u n i t .  You d i d  t e l l  us t o  take 

out the cost o f  common f a c i l i t i e s .  

CHAIRMAN JABER: Okay. 

COMMISSIONER DEASON: I ' m  1 ooking a t  Lines 5 and 6 o f  

Page 43. 

COMMISSIONER BRADLEY: And those are under1 ined, not 

deleted. 

MR. BALLINGER: No, those are i n  the  ex i s t i ng  ru le .  

MR. SASSO: That i s  an important feature o f  the  

ex is t ing  ru le .  

MR. McGLOTHLIN: Those are the  costs t h a t  PACE 

suggested be deleted from the  ru le .  
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MR. SASSO: And a l o t  o f  t h a t  informat ion i s  i n  the 

ten-year  s i t e  plans, which was p a r t  o f  the ra t i ona le  i n  

requ i r i ng  the  u t i l i t i e s  t o  provide i t  t o  begin w i t h  and denying 

G u l f ' s  request f o r  a waiver. But, again, we are concerned tha t  

we are r e v i s i t i n g ,  from a p o l i c y  po in t  o f  view, judgments tha t  

were made by the s t a f f  and the  Commission, appropr ia te ly  so, a t  

the  t ime the r u l e  was i n i t i a l l y  fashioned weighing a l l  o f  these 

considerations . 
CHAIRMAN JABER: Commissioners. Commissioner 

Palecki ,  you were c l a r i f y i n g  the  motion. I t h i n k  i t  would be 

he lp fu l  a lso t o  walk through what you were accepting and what 

you were re jec t i ng  i n  the changes we ta lked  about e a r l i e r .  I 

heard the IPPs give up on the  i d e n t i f i c a t i o n  o f  costs. 

COMMISSIONER PALECKI: I thought I did ,  as we l l ,  and 

I d i d n ' t  mean t o  include t h a t  as being included i n  my motion. 

My motion was a very general one. And w i t h  regard t o  the  

actual de let ions from the e x i s t i n g  s t a f f  strawman, you w i l l  

have t o  help walk me through t h a t  because I d i d n ' t  record a l l  

o f  these delet ions.  But I t h i n k  we a l l  agreed or  a t  l e a s t  I 

d i d n ' t  have any objections t o  any o f  those t h a t  we discussed. 

CHAIRMAN JABER: S t a f f ,  are you rea l  c lear  on what we 

are proposing? 

MR. BALLINGER: I w i l l  t e l l  you what I have, and you 

t e l l  me i f  I have missed something. The f i r s t  th ing ,  there are 

two types o f  p lants ;  there i s  a Power Plant  S i t e  Act p lan t  and 
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non-PPSA plants.  We want t o  s t i c k  w i th  PPSA p lan ts  only. That 

i s  what the r u l e  i s  going t o  go t o .  Okay, t h a t  i s  the f i r s t  

choice. The second thing, then, you wanted t o  take out was the 

cost o f  common f a c i l i t i e s ,  which was Section 5A, Sub 10. And 

tha t  i s  coming out. You wanted t o  take out some language about 

fo rc ing  col locat ion.  

t ha t .  And we understand t h a t  concept. You d o n ' t  want t o  force 

tha t ,  t h a t  has t o  be an option. 

I t h i n k  we can work on t h e  wording o f  

CHAIRMAN JABER: No, I don ' t  want you work on the 

I th ink  there was consensus t h a t  i t  should j u s t  be dording. 

del eted. 

MR. BALLINGER: Right. And i t  i s  probably j u s t  

de let ing t h a t  section where we mention it, but  t h a t  section may 

need other tweaking t o  make i t  c lear  what i t  i s  doing. 

i xp lo r i ng  a l ternat ives,  but  don ' t  force co l l oca t i on  t o  have t o  

be one o f  them. And I t h i n k  I understand t h a t .  You don ' t  want 

to  force the u t i l i t y  t o  have t o  do i t  i f  they don ' t  want t o ,  I 

think. Am I correct  so f a r ?  

CHAIRMAN JABER: Uh-huh. 

MR. BALLINGER: Okay. And then the  t h i r d  one was the 

removal o f  the equi ty  penalty. 

that, or  removing t h a t  sentence back on Page 45 i n  Sub F there 

a t  t ha t  l a s t  sentence. Those are the delet ions,  i f  you w i l l .  

Ind then also the change we do up f r o n t  about the  major 

2apacity addit ions, t h a t  would be changed a lso re la ted  t o  the 

I th ink  Martha ta l ked  about 
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Dower Plant S i t e  Act. And now we are down t o  where we have 

defined c r i t e r i a  w i th  dispute resolut ion.  There would be no 

independent eval uator , which i sn ' t i n the proposed r u l  e, 

anyway, so there i s  nothing tha t  we have t o  do there. And then 

dhether or  not t o  have binding proposals or sealed bids, and 

that i s  where we are k ind o f  stuck a t  r i g h t  now. That 's what I 

have. 

CHAIRMAN JABER: I s  there any unintended consequence 

D f  not seeking costs o f  some o f  those things? Even though the 

IPPs are w i l l i n g  t o  give up on tha t  issue, i f  we accept tha t  

notion, are there unintended consequences t h a t  you need t o  t e l l  

us about now? 

MR. BALLINGER: I th ink  they are l inked,  t ha t  the 

giv ing up o f  the I O U  o f  d isplaying i t s  cost i s  l i nked  w i th  a 

binding b id .  And I mean binding, t h a t  you are stuck w i th  it. 

4nd what I have heard i s  you don ' t  want t o  have binding stuck 

ylJith it, you want t o  al low f o r  some f l e x i b i l i t y  a t  the back 

end. So t h a t  i s  what you have t o  consider w i t h  not forc ing the 

I O U  t o  d isp lay i t ' s  costs. The other unintended consequence, 

as Mr. Sasso pointed out, i s  a l o t  o f  t h i s  informat ion comes 

from the ten-year s i t e  plans, the costs o f  un i t s .  I t ' s  already 

publ ic information, so p u t t i n g  i t  i n  the RFP doesn' t  do a whole 

l o t .  I t ' s  not a b i g  burden f o r  the u t i l i t i e s  t o  display i t  out 

there. 

MR. SASSO: Ma'am, there i s  one more consideration, 
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and t h a t  i s  the f l e x i b i l i t y  of a l l  p a r t i e s  t o  nego t i a t e  a f t e r  
the bids  a r e  submitted and reduce their b ids .  

CHAIRMAN JABER: That there should be? 

MR. SASSO: There should be. And I guess the 
proposal t h a t  the c h a i r  has suggested, while I understand the 
IPPs have t a lked  about this issue i n  the p a s t ,  and the context  
of their 's  is  s o r t  of t ak ing  me by surprise, but  there a r e  a 
number of issues t h a t  we would have t o  t h i n k  through and be 

prepared t o  discuss a t  hear ing.  And one of  them might be the 
whole set of unintended consequences t h a t  might a r i s e  from 
freezing a l l  the bids  a t  the incep t ion ,  when our h a b i t  and 
p r a c t i c e  has been t o  t r y  t o  get everybody lower a f t e r  t h a t  
f i r s t  round comes i n .  

COMMISSIONER BAEZ: And I d o n ' t  want t o  p u t  words i n  

your mouth,  b u t  you seem t o  be suggesting t h a t  somehow a 
two-phased, something t h a t  a c t u a l l y  contemplates further 
negot ia t ion  o r  a t  l e a s t  a second round o f  bids ,  i s  t h a t  more o r  
less what you a r e  suggesting? And I d o n ' t  want t o  n a i l  you 
down on anything, b u t  t h a t  seems t o  me - -  t h a t ' s  what I'm 

heari  ng. 

MR. SASSO: Yes, I - -  see, the premise of  this idea  
t h a t  we a l l  submit s ea l ed  bids  i s  wrong because i t  presumes 
t h a t  what we a r e  trying t o  do is  win  the b id .  And so i t  i s  our 
incentive t o  outb id  everybody else and p u t  i n  a more favorable  
b i d ,  and so we want them t o  be high so we can w i n  the b id .  
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That premise i s  wrong. We don ' t  want t o  win t h e  b id .  We want 

the best p ro jec t  f o r  the customer. So when they  a l l  submit 

b ids,  we t e l l  them do be t te r ,  we want t o  negot ia te and so on. 

And we have published our costs and then there i s  an e f f o r t  

made t o  get the best p ro jec t .  So the  premise i s  flawed t h a t  

t h i s  i s  j u s t  an auct ion where we are on an equal p lay ing w i t h  

the other bidders. That i s  not our r o l e ,  and that i s  no t  our 

responsi b i  1 i ty. 

COMMISSIONER BAEZ: And I ' m  no t  t r y i n g  t o  suggest 

t ha t  you are. 

afternoon anyway. But what I ' m  t r y i n g  t o  ascer ta in  i s  when you 

t a l k  about preserving some a b i l i t y  t o  say, hey, do be t te r ,  are 

you inc lud ing yourse l f  i n  t h a t  pool? 

I t h i n k  we have discussed t h a t  enough t h i s  

MR. SASSO: Well, t r a d i t i o n a l l y  we have t r i e d  t o  do 

be t te r .  

COMMISSIONER BAEZ: I know you do. I know you do, 

but - - 
MR. SASSO: The answer i s  yes. 

COMMISSIONER BAEZ: So t h a t  whole second run would 

mean everybody - - everybody submit, f o r  instance, a second 

sealed bid? I mean, i s  t h a t  - -  
MR. SASSO: Well, I ' m  not  ta lk ing about t h a t  model 

where we have an auction, and we keep going back and fo r th .  

COMMISSIONER BAEZ: What are you t a l k i n g  about? 

MR. SASSO: I ' m  t a l k i n g  about the  s tatus quo where we 
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publ ish some numbers w i th  the understanding t h a t  a l l  bidders 

are a t  r i s k  t h a t  we can lower those numbers. So they have t o  

give us t h e i r  best shot. Then once they submit those numbers, 

we s t i l l  t r y  t o  get them lower. And we r e t a i n  the  a b i l i t y  and 

the ob l iga t ion  t o  t r y  t o  sharpen our penci ls and get even lower 

s t i l l .  But i t ' s  not an auction. It i s  not a competition. 

COMMISSIONER BAEZ: I hear you. 

MS. CLARK: I t ' s  a negot iat ion,  and they are given 

tha t  opportunity t o  give a be t te r  pr ice.  And I th ink  what you 

are suggesting i s  a t  the end o f  the day when the u t i l i t y  says, 

t h i s  i s  it; we s t i l l  th ink  the s e l f - b u i l d  i s  r i g h t .  And they 

come i n  t o  you and say - -  f o r  the determination o f  need they 

say, t h i s  i s  our number. This i s  the number we said we could 

do i t  and t h i s  i s  the reason we chose ourselves. And you want 

t o  say, when you come back i n  again, we are going t o  hold you 

t o  t h a t  number. So a t  t h a t  po in t  you want t o  say t h a t  what 

they present i n  the determination o f  need i s  the firm number. 

y confusing it. 

hold you t o  

I t h ink  t o  describe i t  as binding b i d  i s  probab 

It seems t o  me what you are saying i s  I want t o  

that  number because i f  you had chosen the - - 
COMMISSIONER BAEZ: The number be t te r  be the same. 

MS. CLARK: 

COMMISSIONER BAEZ: But the  number t h e o r e t i c a l l y  

- - contract, they would be held t o  tha t .  

should be the same as the number you used. 

MS. CLARK: I agree. 
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I 'm not talking - - you know, I'm COMMISSIONER BAEZ: 
not expecting to see a whole different number when the need 
determination comes in than the one that was used - -  

MS. CLARK: To evaluate. 
COMMISSIONER BAEZ: - -  to evaluate. I guess that's 

really - -  
MR. SASSO: And those numbers do have reality, 

Commissioner Baez. The numbers that we use and provide to the 
Commission, we take very seriously. They do have reality now. 

COMMISSIONER BAEZ: Why is that not in the nature of 
a binding - - I mean, just for argument sake. 

MR. SASSO: It's binding in the sense that 
Mr. Ballinger has described. We understand the Commission uses 
that as a benchmark. We understand the Commission relies on 
that number and takes it as a serious number. Whether it is 
the one that we used to evaluate it, the one that we bring to 
the need case, ideally they are the same number, but we 
recognize that the Commission has relied on that number. And 
it is a real number, and we are expected to do at least that 
Ne11 when we do the project. And currently the Commission does 
review any overruns for prudence, but prudence gives you all 
the enforcement authority you need because it i s reasonableness 
under the circumstances. And part of the circumstances when we 
come back to you and talk about an overrun i s  we gave you 
another number. And now we are higher and now we have some 
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explaining some t o  do. And we do have t o  show you tha t  any 

overrun i s  j u s t i f i e d .  That 's  pa r t  o f  t he  circumstances tha t  

you take i n t o  account i n  deciding whether t h a t  overcharge i s  

prudent. So you have a set  o f  t oo l s  now i n  place, and we have 

a t rack  record, I bel ieve, t h a t  suggests t h a t  those too l s  have 

been e f fec t i ve ,  and we have honored the numbers we have given 

and we have taken them very, very ser ious ly .  I don ' t  be l ieve 

t h a t  there has been any demonstration o f  a s i t u a t i o n  where a 

u t i l i t y  gamed the  system has been suggested. That i s  j u s t  not  

it. 

COMMISSIONER BAEZ: Mr . McGl o th l  i n ,  why i sn ' t 

knowledge o f  t h a t  number a t  the  award moment, I guess, f o r  lack  

o f  a be t te r  term, a t  the  moment the p ro jec t  i s  awarded, a l b e i t  

t o  a s e l f - b u i l d  opt ion,  what i s  not b ind ing about tha t  exact ly? 

MR. McGLOTHLIN: Commissioner Baez, I would approach 

i t  t h i s  way. 

COMMISSIONER BAEZ: And, I ' m  sorry ,  you know, 

l i s t e n i n g  t o  what Mr. Sasso sa id and how he presented tha t .  

MR. McGLOTHLIN: Well, what he presented was t h i s ,  as 

I understand it, he wants the  requirement t o  present costs i n  

the RFP t o  stay i n  the  r u l e  because t h a t  i s  j u s t i f i c a t i o n  i n  

large measure f o r  the  u t i l i t y ' s  claim t o  have a need t o  look a t  

the b ids tha t  come i n  and have the d i sc re t i on  and opportuni ty 

t o  lower i t s  b i d  when the  others don ' t  have a s i m i l a r  

opportunity. You know, the  motion t h a t  i s  now pending i s  not 
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to include an independent evaluator. And, of course, we 
reserve our opportunity t o  try t o  persuade - - i f  the motion 
goes forward, we reserve our a b i l i t y  t o  t ry  t o  persuade you t o  
the merits of t h a t .  B u t ,  for the sake of argument, i f  the 
notion is t o  not include an independent evaluator, then the 
requirement of simultaneous b ids ,  binding i n  nature, and we can 
define binding,  becomes even more important. Because w h a t  we 
t h i n k  the objective is  here i s  a fair  comparison and an 

Dpportunity for a l l  participants i n  the b id  process, I P P s ,  

Dther IOUs,  and the soliciting u t i l i t y  t o  be on somewhat even 
terms. When we discussed i n  our most recent proposal this 
concept of binding, and this goes t o  your search for a standard 
t h a t  is  different t h a n  wha t  i s  now i n  place, w h a t  we suggested 
das t h a t  i f  the IOU's proposal is  selected as the most 
cost-effective, the public u t i l i t y ' s  proposed costs shall be 
binding on i t  i n future earni ngs survei 11 ance reports and 

ratemaking proceedings t o  the same extent the pricing proposals 
of participants would be binding on them i n  a purchased power 
contract. 

COMMISSIONER BAEZ: I d o n ' t  like the t a i l  end o f  t h a t  
language, and I will te l l  you why. Because t h a t  extent, t h a t  
is  subject t o  a whole other system. T h a t  i s  subject t o  
l i t i g a t i o n  i n  a courtroom and may not be here, so I d o n ' t  see 
t h a t  as the same th ing .  You know, what happens i n  a courtroom 
under a contract interpretation case is  a l i t t l e  b i t  different 
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than what we are doing here a t  the  t ime we are taking i n t o  

account the numbers t h a t  the  u t i l i t y  used. So I am 

uncomfortable w i t h  t h a t  comparison. I j u s t  d o n ' t  t h i n k  i t  

ex is ts .  

MR. McGLOTHLIN: It was our e f f o r t  t o  recognize t h a t  

the term sheet, i f  you want t o  c a l l  i t  t h a t ,  o r  t he  terms and 

condit ions, puts some degree o f  r i s k  on the pa r t i c i pan ts ,  and 

t h a t  i t  i s  f a i r  t o  requi re  the  I O U  t o  be aware o f  the f a c t  t h a t  

i t  i s  going t o  be - -  
COMMISSIONER BAEZ: I s  a t  r i s k ,  too. For i t s  

deci s i  ons . 
MR. McGLOTHLIN: And i t  would take t h a t  i n t o  account 

i n  fashioning i t s  proposal. But i f  the  concern i s  o r  the  

s e n s i t i v i t y  i s  t h a t  as present ly  s t ructured the  s t a f f ' s  

strawman contemplates one b ind ing b id ,  and there  i s  no 

opportunity t o  sharpen penci ls ,  then l e t  me o f f e r  t o  you our 

suggestion t h a t  there be a shor t  l i s t  and a second round o f  

bids t h a t  woul d i ncl  ude everyone b i  ddi  ng s i  mu1 taneousl y and 

dould not include the  I O U  p lay ing  what Mr. Twomey c a l l e d  an 

extra card i n  t h a t  process. 

COMMISSIONER BAEZ: Mr. Sasso, what i s  wrong w i t h  trle 

u t i l i t y  being a f ra id  t o  be undercut? What i s  wrong w i t h  t h a t  

fear on your part? 

MR. SASSO: We are not  a f ra id  o f  being undercut. We 

dant t o  be undercut. 
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COMMISSIONER BAEZ: What i s  wrong w i th  using - - what 

i s  wrong w i th  using tha t  desire and a t  the same time i n  the 

:ontext o f ,  f o r  instance a second round o f  bidding, what i s  i t  

that i s  not - - what i s  i t  tha t  i s  keeping your from your best 

3 r  i ce? 

MR. SASSO: Well, cur ren t ly  there a ren ' t  rounds o f  

) idding because t h i s  i s n ' t  run as an auction. 

COMMISSIONER BAEZ: I understand. 

MR. SASSO: There are cont inuing discussions and i n  

wr l a s t  p ro jec t  we made an e f f o r t  t o  encourage the 

part ic ipants t o  lower t h e i r  costs. And, i n  fac t ,  we gave them 

3ur - -  we lowered our costs i n  the process. We got be t te r  

information, and we t o l d  them what t h a t  was. I th ink  each 

u t i l i t y  operates d i f f e r e n t l y ,  but the po in t  i s  they s t i l l  

d idn ' t  do it. They d i d n ' t  even respond t o  the informat ion 

about our lower cost. But t h i s  c a n ' t  be t reated l i k e  an 

auction. Again, i n  an auction we would be roo t ing  f o r  other 

people t o  be high. You know, i f  M r .  Green was working f o r  one 

o f  these companies and he submitted a b id ,  and I am the 

s e l f - b u i l d  auctioneer, as opposed t o  a regulated u t i l i t y ,  I 

want him t o  be high. I don ' t  want t o  go t o  him and t e l l  him 

take your b i d  low. That 's not what i t  i s  about. I ' m  not 

root ing f o r  him t o  be high; I ' m  roo t ing  f o r  him t o  be low, and 

so I am encouraging him t o  reduce h i s  pr ice.  And he knows he 

has t o  do i t  because he i s  a t  r i s k  t h a t  I can lower my pr ice.  
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T h a t  disciplines him and the other bidders i n  the process, and 

I t h i n k  t h a t  i s  a good system. 
COMMISSIONER BAEZ: I wouldn ' t  exactly - -  
MR. SASSO: And there i s  another unintended 

consequence t h a t  my client just t o l d  me about here. Another, 
maybe, embedded assumption i n  this idea t h a t  we have t o  submit 
b ids  simultaneously is  t h a t  we are submitting the same k ind  of 

bids. B u t  remember the bidders are submitting their price, not 
their costs. We are matching t h a t  up against our costs. I f  

you really wanted t o  make i t  apples t o  apples, then we bid a 
price and nobody looks a t  our costs either. The Commission 
doesn't look a t  our costs, they d o n ' t  look a t  our costs, nobody 

looks a t  our costs. And i f  i t  i s  a good deal , the shareholders 
get the benefit, and we are no longer a cost-based regulated 
u t i l i t y .  B u t  we are. And i t  is  not apples t o  apples. We are 
not bidding price t o  price. We are showing our costs t o  you 

and t o  them, and they are showing us price. They are two 
fundamental 1 y d i  fferent animal s , and we can t be t a l  k ing  about 
submitting bids on the same plane. We need a different model, 
a different paradigm t h a n  we have i n  Florida today. 

COMMISSIONER BAEZ: Why do your costs get lower later 
i n  the process? 

MR. SASSO: Well, because this i s  a moving target. 
Once we identify a need, identify the best alternative t o  meet 
t h a t  need, we s tar t  developing cost information. We wan t  t o  be 
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as close t o  the in-service date as possible t o  have the most 
current re1 i ab1 e ef f i caci ous i nformati on, and t h a t  i s a moving 

target. As we are moving through the process, we are getting 
information as we d i d  i n  this last project. And we had good 

information when we went out  t o  b i d ,  b u t  as we are going 

through the process getting closer t o  the real date, the 
in-service date, we got  better information. We got  better cost 
information. And once t h a t  became available t o  us, we made i t  

available t o  the people who were viable participants a t  t h a t  
time. So this i s  a dynamic process. The timing is  important, 
dhich is  why we are concerned about further l i t i g a t i o n  or 
points of entry or so on t h a t  would extend t h a t .  T h a t  means we 
have t o  back up the commencement o f  this process maybe how many 

nonths earlier t h a n  we do now, which makes the d a t a  t h a t  much 
nore distant from the in-service date which compromises the 
Ahole project. We want t o  w a i t  and get as close t o  the 
in-service date as we can. We bu i ld  i n  the regulatory process 
time. We b u i l d  i n  the construction time. We have a l l  these 
time lines, bu t  you want  i t  t o  be as close t o  the in-service 
3ate as possible and not back i t  up another s x months for 
additional regulatory process or l i t i g a t i o n  ai  d so on. 

MR. McGLOTHLIN: Mr. Sasso sa id  - -  he made a 
zomparison between our price and his costs. As I understand i t  

the u t i l i t y  evaluates proposals on the basis of impact on 
revenue requirements, which as I understand i t ,  includes a 
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re tu rn  on investment. So I th ink  there i s  something amiss 

there. 

CHAIRMAN JABER: Commissioners, i f  we could j u s t  

close t h i s  down now. I th ink ,  you know, Commissioner Baez, 

where I am on the  costs, t o  the  degree there are unintended 

consequences, t h a t  i s  ye t  another advantage o f  ge t t i ng  the 

evidence a t  the  hearing. Because, frankly, I hear what you are 

saying, I agreed w i t h  some; I disagreed w i t h  some o f  the other 

po ints  you made. But, I don ' t  know enough today t o  know 

whether i t  i s  the  r i g h t  t h ing  t o  do o r  not t o  include the 

requirement o f  the IOUs inc lud ing t h e i r  costs. E i ther  way, I 

see i t  being discussed i n  the hearing, so I ' m  leaning toward 

j u s t  leav ing i t  i n  and l e t  i t  get discussed i n  the  hearing. 

But w i t h  respect t o  Commissioner P a l  ecki ' s motion, 

the same - -  you know, I have come f u l l  c i r c l e  there, too,  

Commissioner Pa l  ecki . The d e f i n i t i o n  o f  b ind ing and the 

f l e x i b i l i t y  can be f leshed out a t  the  hearing, too. So f o r  the  

purposes o f  moving t h i s  forward, I can support your motion, 

recognizing t h a t  there i s  a long way t o  go through the hearing 

process. I have l o s t  my optimism. Can you t e l l ?  

COMMISSIONER BAEZ: And j u s t  so t h a t  I can be c lear ,  

the language - -  exac t ly  what language are we inse r t i ng  i n  

terms - -  o r  are you proposing t o  - -  f o rg i ve  me. 

COMMISSIONER PALECKI : We1 1 , you had t a l  ked about 

some extraordinary circumstances, and I t h i n k  t h a t  Martha Brown 
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had said t h a t  there i s  some language t h a t  had been debated a t  a 

lengthy Commission proceeding back about e igh t  o r  ten years ago 

t h a t  might be applicable. And i f  I r e c a l l ,  i t  ta lked about 

acts o f  God and extraordinary circumstances, war ,  j u s t  a 

laundry l i s t  o f  about s i x  or seven d i f f e r e n t  things. And, you 

know, I don ' t  have any object ion t o  t h a t  addi t ional  language, 

and I guess maybe I ' m  p e r f e c t l y  w i l l i n g  t o  f l esh  out and debate 

the exact language we need when we get t o  the hearing. But I 

know t h a t  f o r  now we need a strawman, so whatever k ind  o f  

extraordinary circumstances 1 anguage - - 
COMMISSIONER BAEZ: You know, I t h i n k  as wel l  t h a t  

f o r  purposes o f  moving the r u l e  forward, I ' m  okay vot ing i t  

out. I j u s t  want t o  understand the form o f  i t , The form o f  

the motion doesn't include spec i f i c  language, and I guess 

you're t e l l i n g  me t h a t  i t  doesn't  a t  t h i s  po in t .  

COMMISSIONER PALECKI: Well, I d o n ' t  know how i n  a 

rulemaking - -  and perhaps I could ask Ms. Brown t h i s .  Do we 

have t o  be so spec i f i c  a t  t h i s  t ime t h a t  we give you t h a t  exact 

language or can we j u s t  r e f e r  t o  the - -  I c a n ' t  even remember 

the docket number t h a t  t h a t  language i s  i n ,  t o  be honest w i t h  

you. 

MS. BROWN: Well, the  po in t  we are i n  the process 

r i g h t  now i s  t h a t  when you a l l  decide, t h i s  r u l e  would be 

proposed. I th ink  I mentioned t h a t  e a r l i e r .  And t h a t  means 

t h a t  i t  i s  published i n  the  FAW, t h a t  i t  i s  sent t o  the  J o i n t  
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Sdmi n i  s t r a t i v e  Procedures Committee, and i t  rea l  1 y needs t o  be 

f a i r l y  complete. So what Tom and I were t a l k i n g  about doing 

Mas going back over what you sa id  and then t r y i n g  - -  where your 

idea was more a v i s ion  rather  than spec i f i cs ,  we would t r y  t o  

f i l l  i n  the d e t a i l s  and then publ ish tha t .  I f  t h a t  works f o r  

you. I f  not - -  
CHAIRMAN JABER: Let  me ask you t h i s ,  procedural ly. 

de have got an agenda tomorrow. We know t h a t  we have heard 

from a l l  o f  t he  stakeholders, we have given every opportuni ty 

fo r  people t o  be heard. What i s  wrong w i t h  you a l l  s tay ing up 

311 n igh t  t o  come up w i t h  some language, Martha, Tom, Mark, t o  

x- ing t o  us tomorrow a t  the  end o f  agenda? Can I announce from 

the bench t h a t  there w i l l  be an i tem tomorrow for t he  sole 

purpose o f  having j u s t  the  Commissioners take a look a t  the  

language t h a t  s t a f f  has come up w i t h  consistent w i t h  our 

c l i  r e c t i  on today? 

MS. BROWN: It w i l l  be hard f o r  me t o  do t h a t  because 

I was up a l l  l a s t  n igh t ,  and I have a hearing t h a t  s t a r t s  on 
dednesday . 

CHAIRMAN JABER: I guess Harold has been on vacation 

fo r  awhile. 

COMMISSIONER BAEZ: Did Mr. McLean get a good n i g h t ' s  

sleep 1 a s t  n igh t?  

MS. BROWN: Excuse me? 

COMMISSIONER BAEZ: Nothing. Never mind. 
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CHAIRMAN JABER: And maybe i t  doesn't  have t o  be 

tomorrow, but i s  there a clock t h a t  has s ta r ted  already? 

MS. BROWN: No. No clock has s ta r ted  ye t .  

CHAIRMAN JABER: And r e a l l y  I am responding t o  your 

concern t h a t  i s  has t o  be spec i f i c  language. 

MS. BROWN: I t e l l  you what I would be most 

comfortable doing and t h a t  would be ge t t i ng  together and coming 

back a t  the next agenda t o  b r i n g  you what we have done. 

CHAIRMAN JABER: What t h a t  does, though, Ms. Brown, 

i s  e f f e c t  the a v a i l a b i l i t y  o f  hearing dates. 

MS. BROWN: Okay. 

MR. GARCIA: Madam Chairman, i f  I might propose 

something. 

a two-lane highway, but i t  might bene f i t  us t o  t a l k  about - -  as 

strong a r u l e  as we want, you ' re  a l l  t a l k i n g  about sca l ing 

back. 

but I t h i n k  everyone w i l l  be on not ice.  You say we are going 

t o  hearing and you put out a strong r u l e  and we can always work 

back from tha t .  So I th ink  - -  
CHAIRMAN JABER: Mr. Garcia, we are not sca l ing back. 

I mean, you know, maybe we are only  going t o  b u i l d  

I understand Commi ss i  oner Baez ' s poi n t  about b i  ndi ng , 

We are not sca l ing back. 

peoples' time. 

expense t o  fo l ks .  And I know where I bel ieve today my i m i t s  

are, and I ' m  not going t o  waste anybody's time. 

r e a l i s t i c  r u l e  and something t h a t  i s  going t o  generate a 

I also bel ieve i n  not wasting 

I also bel ieve i n ,  you know, minimizing the 

I want a 
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targeted comment cycle. 

look a t ,  Ms. Brown, i n  anyone e l se ' s  proposal t h a t  we may want 

t o  j u s t  subs t i tu te  t o  accommodate what Commissioners P a l  ecki 

and Baez are  t a l k i n g  about, and myself? 

I s  there any other language we can 

MR. BALLINGER: I th ink  I have found the  language 

tha t  came about, Commissioner Palecki,  t h a t  we used i n  the 

cogen th ing .  I t ' s  on Page 47, and i t ' s  down a t  t he  bottom 

where costs would be assumed recoverable absent evidence o f  

fraud, mistake, o r  s i m i l a r  grounds s u f f i c i e n t  t o  d i s tu rb  the 

f i n a l i t y  o f  the decision. 

COMMISSIONER PALECKI : That ' s i t  . 
MR. BALLINGER: Okay. My hesitancy w i t h  t h i s  i s  the 

d i rec t i on  t o  assume t h a t  t he  costs tha t  come forward i n  a need 

determination assumed - - i f  approved, assumed prudent, and then 

anything over you would have t o  have unforeseen c i  rcumstances. 

Personally, I th ink  t h a t  takes away some Commission power now 

where we have argued i n  the  past t h a t  even though you have a 

need determination, prudency i s  a d i f f e r e n t  animal. And a l l  

do l l a rs  are subject t o  tha t ,  and I want you t o  be aware o f  t h a t  

before you give them t h a t .  And we haven't had t h a t  dialogue. 

COMMISSIONER BAEZ: And maybe t h i s  i s  a f i n e  po in t  t o  

make, but  a t  no po in t  have I suggested - -  a l b e i t  knowingly, 

have I knowingly suggested t h a t  because I have asked t o  look a t  

d i f ferences i n  numbers on the  back end, look a t  t he  

d i f f e r e n t i a l  a t  a higher standard means t h a t  there  i s  any 
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presumption o f  prudence as t o  the b i d  number o r  the  - -  do you 

see what I ' m  saying? 

MR. BALLINGER: I th ink  so. I t h i n k  i t ' s  ge t t i ng  

c lear .  

COMMISSIONER BAEZ: I don ' t  mean t o  be looking a t  one 

h t h  a c loser eye, w i th  a higher standard t o  the  exclusion o f  

looking a t  the other.  

treatment. 

I j u s t  don ' t  t h ink  they deserve the  same 

MR. BALLINGER: I take a s i m p l i s t i c  view, I guess, o r  

one could approach i t  t h i s  way, i s  t h a t  they are two separate 

e n t i t i e s .  A need i s  a need determination; a prudence review i s  

a prudence review, and you look a t  a l l  do l l a rs .  And granted, 

i f  i t  i s  shown t h a t  i t  i s  roughly the same as the  need, t h a t  

helps the case. That helps you get there. 

when you go t o  prudence review a l l  do l l a rs  are subject t o  

disallowance. Because i t  could be cost overruns, i t  could be a 

But I s t i l l  t h ink  

load went away, the wholesale load, and they have excess 

capacity now. And d i d  they manage t h e i r  other resources 

prudently? A va r ie t y  o f  th ings when they come i n  f o r  cost 

recovery, and t h a t ' s  why I see the  two as independent. 

COMMISSIONER BAEZ: And I th ink  t h a t ' s  where we ge 

o f f  o f  what Mr. Sasso had represented. That, you know, 

prudence i s  under the  circumstances a t  the  t ime, and i t  would 

be very d i f f i c u l t  t o  say the  load went away on day, you know, 

whatever, day 360. But, you guys, you know, a t  the  time t h a t  
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ve incurred it, i t  was prudent, i t  was needed. 

MR. BALLINGER: I understand. And I th ink  you have 

to have the opportuni ty t o  j u s t i f y  why the  d i f ference,  j u s t i f y  

vhy the do l l a rs  spent were prudent ly incurred f o r  a va r ie t y  o f  

.easons. You know, whatever happened i n  t h a t  i n te r im  time 

ie r iod .  But I don ' t  want t o  send a s ignal  t h a t  i f  a need 

jeterminat i  on t i c k e t  i s punched, t h a t  management ' s on - goi ng 

h t y  t o  prudent ly manage i t s  resources i s  done. And t h a t ' s  why 

1. want t o  be rea l  carefu l  i n  c r a f t i n g  t h i s  language. And I 

ieard some o f  t h a t  t h a t  was g i v ing  me pause, t h a t  i s  was l i k e  

the number you gave here i s  binding and you on ly  get the 

increment i f i t  i s unforeseen c i  rcumstances . 
CHAIRMAN JABER: No. 

MR. .BALLINGER: Okay. 

COMMISSIONER BAEZ: No. What I meant t o  suggest i s  

that there shouldn' t  be equal treatment f o r  t he  two. I t h i n k  

something over and above the  number upon which the  award o f  a 

i r o j e c t  was based has t o  have some meaning. And i n  order f o r  

that t o  have some meaning i t  has t o  be c lose ly  associated, i f  

l o t  i den t i ca l ,  t o  the  number t h a t  i s  proposed f o r  cost recovery 

jbsent, you know - -  
MR. BALLINGER: I agree. And I t h i n k  we are saying 

the same th ing .  And t h i s  i s  what s t a f f  would look a t  i n  a cost  

pecovery - -  
COMMISSIONER BAEZ: But there i s n ' t  a presumption o f  
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prudence - -  
MR. BALLINGER: How t o  pu t  t h a t  i n  words, I ' m  having 

trouble wi th .  

CHAIRMAN JABER: You know what, Commissioners, I am 

completely comfortable w i t h  a l l  the  d i r e c t i o n  t h a t  we have 

given t o  s t a f f  t o  l e t  them have the  f l e x i b i l i t y  t o  come up w i t h  

some language and throw i t  out there f o r  purposes o f  hearing. 

Just as one Commissioner, I don ' t  fee l  l i k e  I need t o  see t h a t  

language i n  some s o r t  o f  formal fashion, recognizing we are 

going t o  hearing. 

COMMISSIONER BAEZ: Well, i s  there proxy language 

tha t  we have t o  serve up w i t h  the proposed r u l e ,  because t h a t  

i s  what I hear lega l  suggesting? 

CHAIRMAN JABER: I t h i n k  Mr. Ba l l inger  i s  po in t i ng  t o  

the language on Page 47 as proxy language. 

COMMISSIONER BAEZ: That s t i l l  needs some work. 

MR. BALLINGER: Yes, because what i s  your threshold? 

What are you approving absent evidence o f  f raud or  mistake? 

Are you g i v ing  a - - 

COMMISSIONER BAEZ: And I d o n ' t  t h i n k  t h a t  the  no t ion  

o f  approval should apply. 

not  be recoverable. That i s  r e a l l y  - - 
I t h i n k  i t  i s  the  no t ion  o f  sha l l  

MR. BALLINGER: Any overruns should no t  be 

recoverable absent t h a t .  

COMMISSIONER BAEZ: Any d i f fe rence between a - -  I 
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don't even know what to call it anymore. 
it a winning bid necessarily, but - - 

I don't want to call 

CHAIRMAN JABER: But, you know, Commi ssioner Baez, 
you don't want to inadvertently take out the possible 
incentives that we could create through this process. 
IOU self-builds and those costs come way below the original 
anticipated costs, from a policy standpoint, a public policy 
standpoint, you would want that. 

If the 

COMMISSIONER BAEZ: No, and I agree, but I think that 
is a question of just added language, just clarifying. 

CHAIRMAN JABER: Right. But my caution is not to 
tighten this so much to preclude what I was talking about. 

COMMISSIONER PALECKI: I think we need the utility 
that wins the bid to have the same incentives that a nonutility 
to build that plant as efficiently as they possibly can. And 
if their costs - -  and it's kind of like the price-to-price 
analogy that Mr. Sasso made earlier. 
the utility should both be able to - -  since they both have the 
same risk, they should both be able to reap those rewards. And 
that is the entire incentive that is in place with this type of 
a procedure, because the utility should be rewarded for its 
efficiency and should be able to - -  it's shareholders should be 
able to reap a profit from those efficiencies. 

I think the nonutility or 

CHAIRMAN JABER: Staff and Commissioners, if we take 
a few minutes of a break, do you think language could be 
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leveloped t o  t h a t  subsection t o  accommodate what we are t a l k i n g  

jbout? 

MR. BALLINGER: We w i l l  g ive i t  our best shot. 

CHAIRMAN JABER: We are going t o  take our f i n a l  

ten-minute break, and we are going t o  come back and vote out  

:ommissioner Palecki Is motion. 

MS. BROWN: Chairman Jaber, could - - wel l  , when we 

zome back I have one other t h i n g  I would l i k e  t o  ask you. 

There i s  one sect ion I wanted t o  b r i ng  t o  your a t ten t i on  t h a t  

looks l i k e  i t  might need t o  come out. 

( O f f  the  record.) 

CHAIRMAN JABER: L e t ' s  get back on the  record. I 

asked s t a f f  t o  th ink  about; spec i f i c  language f o r  Sub 14. 

MS. BROWN: We have done tha t .  Here i s  our proposal : 

I f  the  pub l i c  u t i l i t y  selects the  s e l f - b u i l d  opt ion,  any costs 

i n  add i t ion  t o  those i d e n t i f i e d  i n  the  RFP sha l l  no t  be 

recovered unless the  u t i 1  i t y  can demonstrate t h a t  such costs 

were unforeseen and beyond i t s  con t ro l .  Do you want me t o  read 

i t  again? 

COMMISSIONER BAEZ: The cost i d e n t i f i e d  i n  the  RFP? 

I s  t h a t  - -  
MS. BROWN: Yes. 

MR. BALLINGER: Yes, because we s t i l l  have the  

prov is ion  t h a t  t he  u t i l i t y  has t o  put i t s  costs forward i n  the  

RFP, the  costs o f  i t s  u n i t .  That i s  k ind  o f  i t s  b id ,  i f  you 
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w i l l ,  okay? 

COMMISSIONER BAEZ: Okay. 

MR. BALLINGER: And from what I was hearing, i s  t h a t  

what you wanted was anything above and beyond t h a t  they would 

have t o  come i n  and demonstrate i t  was, you know, unforeseen a t  

the time, things o f  t h a t  nature. 

COMMISSIONER BAEZ: Martha, are you comfortable t h a t  

t h a t  establishes a d i f f e r e n t  legal  standard? 

MS. BROWN: Yes. 

COMMISSIONER BAEZ: Yes, she shook her head. 

MS. BROWN: Yes. You know, i t  i s  j u s t  the 

circumstances. 

s u f f i c i e n t  t o  propose the  ru le .  

I t ' s  hard t o  r e a l l y  focus, bu t  t h i s  would be 

CHAIRMAN JABER: It gives you the spec i f i cs  t h a t  you 

need t o  publ ish it i n  the  F lo r i da  Administrat ive Weekly, which 

I t h i n k  i s  a l l  we can accomplish. 

COMMISSIONER BAEZ: And I ' m  - -  f o r  one, I am 

comfortable w i th  t h a t  f o r  those purposes. 

MS. CLARK: Madam Chairman. 

COMMISSIONER PALECKI: I can l i v e  w i t h  t h a t  language. 

I might be able t o  be t a l  ked out o f  t h a t  language a t  a 

subsequent hearing, bu t  I t h i n k  f o r  purposes o f  a strawman a t  

t h i s  t ime t o  move forward. And who knows, i t  might be t h a t  

t h a t  i s  the language we end up wi th .  There i s  nothing apparent 

t o  me t h a t  i s  objectionable about it. 
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CHAIRMAN JABER: Commissioner Clark, I w i l l  l e t  you 

comment i n  j u s t  one minute. Martha, before we broke you said 

there was one other th ing  you wanted t o  t e l l  us? 

MS. BROWN: Yes, Chairman Jaber. On Page 48 - - 
ac tua l l y  Ms. Clark mentioned t h i s  t o  me. Subsection 15 a t  the 

top there, t h a t  whole subsection r e a l l y  appl ies t o  non-PPSA 

p lants .  We th ink  t h a t  should come out. 

CHAIRMAN JABER: Okay. 

MS. BROWN: And tha t  was a l l  I had. 

CHAIRMAN JABER: Martha and Tom and Mark, t o  the  

degree you f i n d  anything e lse  l i k e  tha t ,  t o  s tay consistent 

w i th  the s p i r i t  o f  our d i rec t i on  today, I would ask tha t  you go 

ahead and delete i t . 

MS. BROWN: A l l  r i g h t .  Thank you. 

CHAIRMAN JABER: Ms. Clark. 

MS. CLARK: Martha used the  language i d e n t i f i e d  i n  

the RFP, and I thought the  object ive was i f  they se l f - se lec t  i t  

i s  t h a t  number. 

COMMISSIONER BAEZ: Right. 

MS. CLARK: And not what i s  i n  the  RFP. 

COMMISSIONER BAEZ: I mean, i s  t h a t  the  same th ing ,  

Tom? 

MR. BALLINGER: We could change - -  I understand now, 

yes. 

COMMISSIONER BAEZ: Do you see where - -  
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MR. BALLINGER: How about i d e n t i f y  i t  a t  the need 

determination proceeding, because now we have structured t h i s  

whole r u l e  t o  on ly  PPSA p lants .  We no longer have the two 

types o f  p lants,  we j u s t  have - - okay. I understand now. 

COMMISSIONER BAEZ: Hold on. I d e n t i f i e d  a t  a need 

determi nat ion proceeding? 

MR. BALLINGER: Yes. 

COMMISSIONER BAEZ: Okay. 

MR. BALLINGER: Because t h a t  i s  the only  time an RFP 

dould be issued now i s  p r i o r  t o  a need determination 

proceedi ng . 
CHAIRMAN JABER: Read i t  one more time w i t h  the  

rev i  s i  on. 
MR. BALLINGER: Okay. I f  the  pub l i c  u t i l i t y  se lects  

a s e l f - b u i l d  option, any costs i n  add i t ion  t o  those i d e n t i f i e d  

i n  the  need determination proceeding sha l l  not  be recovered 

m l e s s  the u t i l i t y  can demonstrate t h a t  such costs were 

mforeseen and beyond i t s  con t ro l .  

CHAIRMAN JABER: That i s  enough t o  s t a r t  wi th .  Okay. 

zommissioner Palecki , you have got a motion. 

time t o  c a l l  f o r  a second. 

la1 ecki ' s motion? 

I t h i n k  i t  i s  

I s  there a second t o  Commissioner 

COMMISSIONER BAEZ: Well, I can second i t  j u s t  

3 a r i f y i n g  t h a t ,  you know, whatever needs t o  be out,  i f  t h a t  i s  

something t h a t  Commissioner Palecki i s  accepting, based on the  
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Chairman's l a s t  i ns t ruc t i ons  t h a t  there may be something out 

there tha t  hasn ' t  been discussed, but t h a t  i s  consistent w i t h  

our d i rec t i on .  I can second it, Madam Chairman. 

CHAIRMAN JABER: And, Commissioner Palecki,  you said 

e a r l i e r ,  so I am assuming t h i s  was pa r t  o f  your motion, t h a t  we 

vote a r u l e  out and then also se t  i t  f o r  hearing. That i s  

s t i l l  the case? 

COMMISSIONER PALECKI: That i s  s t i l l  the  case. 

CHAIRMAN JABER: Okay. So t h a t  was p a r t  o f  t he  

motion, Commi ss i  oner Baez, t h a t  you ' ve seconded. 

COMMISSIONER BAEZ: Yes, absolutely.  

CHAIRMAN JABER: A l l  those i n  favor say aye. Aye. 

COMMISSIONER DEASON: Aye. 

COMMISSIONER BAEZ: Aye. 

COMMISSIONER PALECKI : Aye. 

CHAIRMAN JABER: Opposed, nay. 

COMMISSIONER BRADLEY: Nay. 

CHAIRMAN JABER: Okay. The motion passes 4-1 .  

Commissioner Baez, I would note t h a t  you are the  prehearing 

o f f i c e r  i n  t h i s  case. I w i l l  - -  
COMMISSIONER BAEZ: G O ~  l y .  

CHAIRMAN JABER: - -  have our o f f i c e  look  f o r  a 

hearing date and work w i t h  legal  on a hearing date and the  

procedure t o  be followed. With respect t o  the  repowerings and 

the CT issue, Commissioners, w i t h  your permission I would l i k e  

FLORIDA PUBLIC SERVICE COMMISSION 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

279 

t o  go ahead and ask our l e g i s l a t i v e  team t o  b r i ng  t o  the 

a t ten t i on  o f  our oversight Senate and House committees t o  l e t  

them know tha t  t ha t  i s  an issue t h a t  d i d  come up i n  t h i s  

proceeding, t h a t  t o  the degree the  l eg i s la tu re  i s  in te res ted  i n  

tak ing  a look a t  t h i s ,  I th ink  - -  and Mary i s  not  here r i g h t  

now, bu t  we had been informed t h a t  a t  l eas t  on the  Senate side 

there was going t o  be some review o f  ru les .  And I th ink  

consistent w i t h  tha t  i n v i t a t i o n  and t h a t  review, we should 

b r i ng  t o  t h e i r  a t ten t i on  the  concern re la ted  t o  repowerings and 

CTs. And, s t a f f ,  t h a t  would r e a l l y  be i n  conjunction w i t h  what 

you a r t i cu la ted  the p o l i c y  reasons f o r  look ing a t  repowerings 

and CTs. That t o  the degree there should be ce r ta in t y  as i t  

re la tes  t o  the  costs, t h a t  i s  worthy o f  the  L e g i s h t u r e ' s  

considerat i  on. 

COMMISSIONER BAEZ: Would the  s t a f f  a lso be 

considering what the best way o f  communicating t h a t  i s  going t o  

be? 

CHAIRMAN JABER: I d i d n ' t  hear you. 

COMMISSIONER BAEZ: The method o f  communication, do 

you have a preference? 

CHAIRMAN JABER: I th ink ,  you know, i n  terms o f  j usL  

asking Mr. Neal (phonetic) t o  g ive - -  
COMMISSIONER BAEZ: Just  a recommendation. 

CHAIRMAN JABER: - -  Mr. Emhoff and Ms. Caldwell a 

c a l l ,  and c e r t a i n l y  whatever - - whatever they need. 
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COMMISSIONER BAEZ: Okay. A l l  r i g h t .  

CHAIRMAN JABER: You know, I t h i n k  l e t t i n g  them know 

f i r s t  and formally and then t o  the  degree they want our s t a f f  

to provide some analysis, t h a t  i s  c e r t a i n l y  w i t h i n  t h e i r  

j i sc re t i on .  And then there i s  an Issue 3, i s n ' t  there? Do I 

take by s i lence t h a t  i s  okay w i t h  a l l  the  Commissioners? 

COMMISSIONER PALECKI: Yes. And I t h i n k  Issue 3 may 

lave already been answered, because t h a t  i s  whether the  docket 

should remain open, and I t h i n k  we have already sa id  i t  i s  

going t o  be se t  down f o r  hearing. 

CHAIRMAN JABER: Right. Before we concl ude, 

Ms. Clark, Mr. Green, M r .  McWhirter, Mr. Twomey, we have 

established a hearing date. We have t r i e d  our best t o  put a 

r u l e  out  there t h a t  people can c l e a r l y  get the d i r e c t i o n  from 

the Commission what i n  our humble opinion the r u l e  should do 

and what it shouldn' t  do. I would ask t h a t  a l l  o f  you take a 

look a t  the  ru le ,  g ive yourselves distance, recognize what we 

d i d  not include i n  the  r u l e ,  recognize what we sa id  t h a t  the  

r u l e  does and what we t h i n k  the  r u l e  does not do. And continue 

the dialogue. Ever the  op t im is t .  

t o  get t o  the hearing stage. I hope t h a t  t h i s  ac tua l l y  

f a c i l i t a t e s  more discussion. With t h a t  the agenda i s  over. 

I ' m  not  sure t h i s  i s  going 

(The special agenda concluded a t  5:40 p.m.1 
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