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Hearing Date: Kovember 19: 2002 
at 4:OO p.m. Eastern Pre\.ailing Time 
Objection Deadline: November 14,2002 
at 4:OO p.m. Eastern Prevailing Time 

NOTICE O F  MOTION 

TO: ( i )  The United Stales Trustee; (ii) al l  parties entitled to recei\re noticc pursuant lo the 
Second Amended Consolidated Liquidating Chapter 1 1 Plan for  SniarTalk TeleSel-\*ices, 
IIIC.: and Affiliates, Proposed by the Debtors and b y  the Official Coniinitlee Of 
Unsecured Creditors; ( i i i )  all kllown creditors and paities in interest. 

Goldin Associates, L.L.C., in its capacity as Liquidating Trustee of the Worldwide Direct 
Liquidation 'Tr:ist: as succe,ssor-iii-lntere.st' to the Debtors a i d  the Official C.on~inittee o f  
Unsecured Creditors, has filed the attached LIQUIDATING TRUSTEE'S MOTIOIV FOR 
ORDER: (I) AUTHORIZlNG ,WD A4PPRO17TNG (A) SETTLEMENT AGREEAIENT V?TH 
CERTAIN F'ORhgER OFFICERS AND DIRECTORS OF DEBTOIIS, .kXD (B) TAX 
ESTJhlATION AGHEE.!!JE:NT l ~ E G ~ 4 l ~ l . N G  SECTION 501(b) TAX CLAIR1 AfiD TIL" 
LNDERINIFICATIQN CLAlhlS FILED BY CERTAIN FORMER OFFICERS , W D  DIRECTORS 
OF DEBTORS; AND (JT) RELEASIYG ,kND BARRING CERTAIN CLAIMS AGATNST 
FORh4ER OFFICERS .4?+2l DIRECTORS, A?W BRIEF IN SUPPORT THEREOF. 

1 

You are required to file a response to the attached inotioii 011 or before Kwtmber  14: 
2002 at 4:OO p.m. Eastern Pre\laiiing Time wit11 the Clerk of the United States Banhuptcy 
Court for the District of Delaware, jLh Floor-. Marine Midland Plaza, 824 h h - k e t  Street, 
U~-ihiin$oii: Delaq*are 1980 1 . 

The Deblors are comprised of M;orldwide Direct. Tnc.. SinarTalk TeleServices. Inc., SmarTak USPS Sales CO.. GTI 
TeleCom. h c . ?  a Florida coiporation: US.4 Telecoillmunicatioiis Services, Inc.. a h'orth Carolina Coq)oration: 
SinarTel Conlmunlcalions, Iiic.. a Delaware corporation. Sh4TK N?r'-l COT.. a New J'orli corporation: Creat~ve 
Seiwork Mar1;eiing. Inc.. a Delaware corporation: Smar-Talk (Delaware,) Corp., a Delaware corporalion: SMTK 
Acquisition COT.. a Florida corporation; Conquesl ITelecominunicatioii Services Corp.. a Delau-are cop.: SMTK 
Acquisition Corp. 111. a Delaware corporation. SrnarTalk .4cq uisition Corp., a Nevada corporarioii: Conquest 
Corn~nun~cat~ons Coip.. an 01110 corporalion: Conquest Long D ~ s ~ a n c e  COT., an Ohio corporation. Conquest 
Operalor Senices Corp.. an Ohio corporalion: SmarTel. Inc.. a Massachusetts corporation: SinarTel 
International. lnc.. a Neu ork coq~orat~oi~:  SmarTel Cominunicalions of  I~irginia. Inc.. a \'rryiia corporation. 
and Conquest Operalo; Sei-\*ices. LP. 2 Delau-are coi-poratioii 
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Steven K. Kortaiiek. Esq. 
Klehr: Harrison, Harvey. BI-anzburg Sr. Ellers. LL.P 
9 19 Market Street. Suite 3 000 
M’ilmington: Delau7are I980 I 
Telephone: (302) 426-1 189 
Facsimile: (302) 426-91 93 

and 

Joseph J .  Wielebinski, Esq. 
Mark H. Ralstoii, Esq. 
hllunsch Hardt Kopf & Idan-: P.C. 
14.15 Ross Avenue, Suite 4000 
Dallas, Texas 75202-2790 
Telephone: (2 14) 85-5-7500 
Facsimile: (214) X55-7584 

-4 HEARlNG ON THE XIOTlON WILL BE HELD ON KO\’EMBER 19.2002, -4T 
4:OO P.M. EASTERK PREVAILIKG TTI\!LE. 

i s /  Steven K. Koi-tanek 
Sleiven K. K;oi-tanek, Esq. ($3 106) 

Co-Counsel for- Goldiii Associates, L.L.C.: 
Liquidating Trustee of the 
\‘\70rldu-ide Direct Liquidation Trust 

Dated: October 26, 2002 
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Case No. 99-001 08 [hlFM' I tlu-ougb 
Case 50. 99-00127 [MFU') 
(Join tl># Administered) 
Chapter 1 I 

Objection Deadline: Kovember 14, 
2002 at 4:OO p.m. Eastern Pre\.ailing 
Time 
Hearing Date: No\-ember 19: 2002, at 
4:OO p.m. Eastern Pre\'ailino, Time 

LlQUIDATlIiG TRUSTEE'S hIOTION FOR ORDER: (I) AUTHORIZlNC 
A N D  APPRO\:JNG (A) SETTLEhIENT ACREEh'IENT WITH CERTAIN FORR'IER 

OFFICERS AND DIRECTORS O F  DEBTORS, ,4BD (l3) T.4S ESTJNIAT~O~ 
AGREEMENT REGARDING SECTIOX 503 (b) TAX CL.41h1.4ND TAX 

13DEhlKIFlCATlON CLAJhIS FILED BY CERT.4IX FORMER OFFICERS AKD 
DIRECTORS OF DEBTORS; AKD (IT) RELEASlKG AKD B.4RRIKG CERTAIK 

c SUPPORT THEREOF 
CLAlRlS AGALNST FORh-IER OFF1CERS-AND DIRECTORS, ASD BRIEF IS 

TO THE HONOFL4BLE hIAR'1; F. W 4 L M T H ,  UNITED ST.4TES BANKRUPTCJ' JUDGE: 

Goldin Associates. L. L.C., 3s Liquidating Trustee ( h e  "Liqilid3tinc Trustee") for the 

1h'orldu:ide Direct Liquidation Trust (the "Liquidating Trust") submits this, its Liqr.iiduriiig 

h s l c e  j. Motion For Order: (1) .4 irrlroi-izing ,4iid Appr-oviiig (4) Settlciiiellt Agi-ee1iie111 Wiih 

Certaiii F V 1 ~ 1 1 7 ~ 1 ~  Officers ,4176 Birzcror-s Q{ Debroi:y, And:  (B) Tux Esriiiiur1071 -4gr-c-.e?iiei.ri 

Regal-diiig Secrim .501@) Tux Claim .hd Tux- Indeiiiiiificatiol~ Claiiizs Filed BJ: Cer~uin Former. 

Officers .4nd Dii-ecrorL7 Of Debror-s: Arid (II) Releasing A rid Barrirlg Cer1uirl Claims Agairis~ 

Poi-mer 0fJ;cei-s .4nd Directors, h d  Br-icf h i  Suppoi-1 Ther-eqf (the "Motion"). and for the reasons 

set forth in this h4otion: requests that this Court grant the relief requested herein: including 

amons other things: ( j  1 authorking and appro\-ing the Settlel~lent -4g~eenient ( the  "Settlement 

.4rrreement") betuzeen the Liquidating Trustee and cei-rain fonner oficers and directors of the 

Debtors (collectively. the "D&Os" 1: ( i i )  authorizing and approling a Tax Estimatiou Agreement 



(die "Tax Es t i r~a t io i i  Ar.i-eernenl"j. p t r i i i i t t i i - ~ ~  ~r-lmung o~!ier thhgs)  the L i q ~ ~ d a i i ~ ~ ;  TINS~CC'  ici 

estimate the Liquidaliiig Trust's reserve liability in a sum certain 011 disputed tax-related pi-oofs 

of claim filed b!? certain of the D&Os. including a proof of claim filed under 3 1 U.S.C. 5 5'31 ( b )  

on behalf of Lrar-ious taxing authorities: and (iii) baning the initiation of cenain claims and 

enjoining certain non-govenmental parties in  interest from bringing claims against the D&Os. 

h support of the relief requested. of the Liquidating Trustee, would respectfuI1y shou, this Court 

as follows: 

1. JVRISDTCTJON AND I,.Eh'LJE 

1 .  This Coui-t has jurisdiction l o  heal- this Motion under 38 U.S.C. ff 1333. This is a 

COIX proceeding under 2s U.S.C. $ 147(b)[2)(.4)> (B), (C) and (0).  

2. \'eenue of these banla-uytcy cases and the Motion is proper before this Court in  this 

district under 28 U.S.C. 5s 3308 and 1409. 

3. The statutoi-18 predicate for the relief requested in the Motion is 11 U.S.C. $ I O ( a )  

and Rule 901 9(a)  of the Fedei-a1 Rules  of Baiiki-uptcy Procedure (the "Bailliruptc\r Rules"). and 

under the tenns of the Plan (defined below'). 

TI. B.4CKGROLTND 

4. On January 19: 1999 ()he "Petition Date"). Vv'orldwide Direct, h c .  ( "14~or ld~~~ide")~  

SmarTalk TeleServjces. Inc. ("SrnarTalk" 1 and SmarTalk's eighteen ( 1 8,) direct and indirect 

subsidiaries (collectivel)., the "Deblors"): filed separate i'oluntary petitions for. relief under 
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chapier I I of iitle 1 1  of the L'nitcd States C d c .  1 1  U.S.C. $ s  10 1-1?30, 3s amcijded ( th?  

"B3iih-uptw Code" 1. thereby initiating their baii1;rupicy cases hefcre this Coui-t. ' 

5 .  On February 2 .  1999. the Official Coinmittee of Unsecured Creditors ( the  

"Cornmittee") was duly appoinled by the United States Trustee for the District of Delau-are. 

6. On Ju ly  1 I .  2000. this Court entered its 01-der GI-aiiting Joint M o t i m  ef Debroi-s 

mid Official Coiiinirtlw qf Uris~curcd Ci-cdilurs -fbr SirOsraiiti\w Cmsolidutior?, under w:hich this 

Court ordered the substantive consolidation of the Debtors' respective estates (collectively. the 

'IS ni ai-Ta lk Est at  es") . 

7 .  On or about April 37> 3000. the Debtors and the Comiiiittee filed their I)isc.lo,szir-c 

StuIuiiuit iq'i117 Re.rpec1 io fhc. Sec mid .4i7iciiilled CuusoliduIed Liquidoliiig Chuptc~* I 1  Ploii .@I* 

S/7ial'Tulli Telesei-liccs. I I IC. ,  arid .jfliliatc?J duicd .4pr11 2 7, 2000. Pi-uposed I?): the DcAlor-~ a ~ d  l>>. 

file Officiul Committee o j' L;irseiwc)d Cr-edilor,T Cmnrizj~re (i-espectj\:ely, the "Disclosure 

Statement" and the "Plan"). 

S.  On June 7, 2c101 this C0ui-l en t e i~d  its Fintliiips T ~ ~ L I L . ~ ,  C~~ i id t i~ io i7 . s '  of'f.mi9, ~ 1 7 d  

01-d ci- Co I !  jii -11 I i I ~g Scco i i d -< I ii e11 dcd Co IZ so lidu I ed L iq it ida I i r ~g Ch up I CI- I 1 Pl u 17 J b I -  Si1 I u I -  Tu 1 Ii 

TelcSeii*iccs. ~HC.. aiid .+ffiliata. Pr-oposcd h?. the Dobror-s u?id b.v illc Uffiicial Commitlee qf 

Unsecured Creditors (the "Con finnation Order"). under which this Court. among other tlzings. 

confinned the Plan. The Plan became effectilre i n  accordance \j.ith its terns on June 30: 2001 

(the "Effective Date"). On the Effective Date, the Conunittee was dissolved and all of the 

The Debmrs consist of SiiiarTalk USPS Sales Co.. a Delaupare corporation: GTJ Telecoin. hc. .  a Florida 
Coi-poraLion: US.4 Te1ecommuii1calioi1s Serioices. Inc.. 2 Xoi-th Carolina corporalion: SmarTel Communications. 
Inc.. a Delaware corporalion; SMTK KY-1 Coi-p.. a New York corporation, Creative Ketwork h4arLetrng. Inc.. a 
Delau-are coiporation: SinarTalh (Delaware) Corp.. a Delaware corporation: SMTK Acquisition Gorp.. a Florida 
corporation; Conquesl Telecoinrnunicarlons Serikes Corp.. a Delaware corporation: SMTL Plcquisition COT. 111. a 
Delaware corporation. SmarTall; .4cqu1srtion Corp.. a Selrada corporation. Conquesl Coinmunicatioiis COT., an 
Ohio corporarion; Conquest Long Pislance Corp.. an Ohio corporation: Conquesl Operalor Sei-vices Corp.. an Oh10 
corporaii 011: SmarTel. lnc.. a Massachusens corporation: SmarTel lnlenialional. Iiic.. a K e u  I'orL corpoi-auon: 
SmarTel Commumcz~jon,~ of \'u g m a .  Iiic., a \'irginia corporation: and Conquesl Opsr310r S m  ices. LP. a Delaware 
corporau oii 
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. 
1.~~11:a~ning assets of the SniarTall; Estates, i!icllidll1g IIicir interests i i i  claims ;t+lnst tllc D6C)s.  

u ~ e  transfen-ed to and \.ested in the Liquidating Trust. This Couit appointed Gold111 Associates. 

1.L.C. ar,d HalTlson J .  Goldin as the Liquidating Trustee with respect to the Liquidating Trust. 

On .Tul?* 12. 3001, b!. order of this Court, Goldin ,4ssociatesl L.L.C. \I\Tas appointed the sole 

Liquidating Trustee of the Liquidating Trust arid has all of the powers and duties set forth in the 

Plan, the Confimation Order and the Liquidating Trust. 

9.  Under the Plan, on the Effective Date: (a) the Liquidating Trust was created under 

and in  accordance wit11 the terms of the Liqujdating Trust Ageement: and (b) the Liquidatins 

Trust acquired title to all propei-ty of the SinarTalk Estates, including all  claims and causes of 

: . I C ~ I O J ~  helonging to the Debtors. See Plan 9.3.2. 

10. Pursuant to the Plan. the Liquidating Trustee has the power and authoi-ity 10 

compromise and 1-esolve claims asseiied by and against the SinarTalk Estates: subject to review 

and approval of the Liquidating Trust Board and, in matters in\lollTing controversies of more than 

S5 million. \?.it11 the approval of the Bariki-uptcy Court. Plan 5 9.3.6.1. 

11.  The Plan provides thal that the Liquidating Trustee shall make inleri~n 

distributions io the holders of ,411owed Claims: assunzing that certain preconditions have been 

met. Plan $ $  8.3 and 9.3.6. The Plan also provides that the Liquidating Trustee shall reserve 

for Disputed Claiins by establishing and funding ths Disputed Claims Reserve. See Plan $ 8.1. 

AS 10 each Disputed Unsecured Claim, the Liquidating Trustee must fund the Disputed CIairns 

Resei-ve u-ith funds equal to the Pro Rata Share to  be distributed as if such claim were an 

-4110wed Claim in the lesser amount of either (i)  the face amount of the Disputed Unsecured 

Claim or (iij "the estimated amount of such Claim as deteiinined by order of the Banl;izlptcy 

Couit . " See i d. 
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12. The D&Os cons is^ of: Robeif 1-1. LOI-sch ("toi-sch"). E;-icli L. S~7aiigci-1bei-g 

("31211 Qenbew" Glenn .bdi'e\.l' Folck { "Folck ' I  ). DaiJjd A. H ambur-ger { "Ha ~ I ~ ~ L I I - c ~ I - ' '  ). Ric.liai-d 

M. Teich ("Te,ich"). Robert h4. Smith ("Smith"). Fred F. Fielding ("Fielding"). Jeff Lindauer. 

("Lindauer"), f ined 0. Alfi (''Alfi"), Kennerh A. Vellieu ("Viellieu"). M7ape  'A'. Wooddell 

("Wooddell"), .Teff Scheiiuock ("Scheinrock"). and Thaddeus Bereday ("Bereday"). who were 

each a fonner director and/or officer of Debtor SmarTalk. .4s described in firther detail below,: 

cer-lain of the D&Os have filed proofs of claiiii in this Bardauptcy Case asserting claims for, 

aimon: other things: ( i )  suins alleged to be due  upon the lemiiiiation of their einploynent by ilie 

Debtoi-s ;is officers and eniployees: and ( i i )  indeinnification against claims idated to their 

position a s  officers 01- directors of the Debtors. 

-4. Trusteek Claims 

13. Two (2) derivative actions ha\7e been filed against one or more of the D&Os: ( i )  

Ancai-d 1'. Lorsch. et al.. Case No. BC200290, pending in the Superioi- Court for the State of 

Calif'mija (the "Califoinia Deri\iative Action"); and ( i i )  Ernst 1;. Lorsch. et a].. Case No. C2-95- 

1249, pending in the United States District C0ui-l for the Southern District of Ohio {the "Oliio 

D eri1.a t j ve Act i on The L iqui dating Trustee. as 

representative of the Liquidating Trust, curi-ently controls and has the right to prosecute the 

(coll ec t i lie1 y. the 'ID er-i  at i v e  A c t i ons ' I )  -' 

Derivative Actions and the claims asserted therein. The Liquidating Trustee also has the riglit to 

control any other derivative claims that may lie against any D6r0 relating to that D&O's acts and 

oniissions as a director andior officer of SinarTalk (collectively, with the claims pending in the 

Derivati~~e Actions? the "Trustee's C1 aim") .  
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B. Cr)\.eraee Action 

14. Genesis Insui-ance Company ("Genesis" ). Great Aiiieiican E 6 S  1nsurarsc.e 

Coinpan)' ("Great American"): Zurich PLiiie.rican Insurance Company ("ZUI-ich" ), and ExecutiiJe 

Risk Indemnity: Inc. ("Executive Risk") (collectjvel)t7 tlie "D&O C.an-iers") have issued certain 

insurance policies to Debtor SmarTalk including: (i) Genesis Directors and Officers Liability 

Insurance Poliqr No. j'SBOO 13 I7A for the policy period October 22. 1997 lo October 22. 1998: 

lji) Genesis Directors and Officers Liability Insurance Policy No. YXBOOl3 17B for the policy 

pel-iod October 22. I958 to October 22, 1999; ( i i i )  Genesis Directoi-s and Officers Excess 

Liabiljt>l Insurance Puljcs; No. 5'XBUCl175 1 for the policy period June 23: 1998 to October 22: 

1999; (iv) Genesis Dirzctors and Officers Excess Ljability Insurance Polic>l No. J'XB00 1 75 I A 

far the policy period October 22, 3998 to October 22, 1999: ( 1 7 )  Genesis Prospectus Liability 

Policy So.  l'XBOOl3 I S for the policy period October 22, 1996 to October 22: 1999: (vi) Great 

Aiiiei-ican Excess Directors and Officers Policy h'o. NXS21 OS1 15 for the policy period October 

22.. 1997 to October 32, 199s; (vi;) Great Arnerican Excess Directors and Officers Policy No. 

" S K I  08 1 1  5 for the policy period Oclober 32. 1998 to October 23: 1999; (vii i)  Great American 

Excess Prospectus Liabilit>r P o l i c ~ ~  NSX7 108 1 13 for the Policy Period October 12. 1996 to 

October 22, 1999: (ix) Zurich Excess Polic>* No. DOC229754303 for tlie policy period October 

23, 1997 to October 23: 1998; (XI Zurich Excess Policy No. DOC229774302 for- the poljcy 

period October 22: I998 to October 22, 1999; and (xi) Zurich Prospectus Liability Policy No. 

DOC229773300 for the poliql period October 22, I996 to  October 22> 1999; and (xii) Executive 

Risk Broad Form Directors and Officers Liabiljtll Polic>l No. 752-149361 -98 for the policy 

period December 1 I. 1998 10 October 21, 1999 {colJective!y. the "Poljcies"). 

s 



de:lzi-ato~-y judgment action agairist the D6-0 Czt-riers in this C k u i t  denominated as Gold117 

3786 (the 'ICo\iel-ace Actjon"), alleging that the Trustee's Claims are covered claiins under the 

Poljcies. In the Coverage Action: the D&O Carriers have filed a iiiotioii under Fed. R. Cjv. P. 

12(b)(6) and Fed. R. Barb-. P. 7012 to dismiss the Liquidating Trustee's coinplaint in the 

Coverage ,4ctioii (the "Motion to Djsmiss"). The Motion to Disniiss remains pending 

C. D&O Claims 

16. Csi-tain DkOs Jiaile filed one 01- more pmofs of claim in the B a n k t - u p q .  Case 

which remain Disputed Claims (collectively, the "BRO Clziiiix")~ includins but 1101 necessarily 

Iiinj1ed to the claiins identified and described on the attached Scheduk 1 (the "DE20 Claims 

Schedule"). The D&O Claims Schedule is incorporated as if full>, set forth herein. 

17. D&O Emplo\~n~ent Claims. Certain of the  D&O Clainis arise under and in\iol\.e 

e ~ ~ i p l o y i ~ e n t  ayeements  betu~een the D&O claimant and Smai-Talk and: in  some iiistai~ces. 

securities held by the D&O claimant hi SinarTalli (col lec~i~ely,  the "D&O E11ip10siiient 

Kame 

Bereday 

Folck 

Liiidau er 

Lorsch 

Smith 

Spangenberg 

Tei c h 

POC 

1163 

705 

151 

73 9 

1061 

706 

1058 

A I t l O U I l t  

s45 0 :ooo .oo 
541552,962.87 

$2.1 14,000.00 

S 1.3 12,600.89 

unknown 

s934:012.73 

unknown 

IS .  On or about June 29, 2002, the Liquidating Trustee filed an 0b.jectjon to the D k 0  

Einploynent Claims (lhe "D&0 EinpJovment Claims Obiection") [D.E. 27821. asserting varjous 
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ob-ijcutions 10 Ihe allo\Amce as filed of t he  D&O Emplo!~i?ient Claiin_~. i i iclud~ng i h a i -  ( i )  cbcrlain 

securities-based compoi~el~t claims of  lie DS.0 Employment Claims were sub-iic.1 to 

subordination under hihrUpKCy C.ode $ 5 I @@): and ( i j )  certain portions of alle, (led severance- 

pay component claims of the DbO Emplo>ment Claims were subject to d i s a l l o ~ n c e  under 

Banhuptcy Code 

19. 

503('0)( 71, The D&O Employment Claims Objection remains pending. 

DSrO Indeinnificat~on Claims. Cei~ain other D&O Claiins arise under agreements 

providing for the indemnification of the DSrO claimant against liabili~y arising out of the D6rO 

claimant's acts or omissions as a director- or officer of SmarTalk (c,ollecti\:ely, the I'D220 

111 d em 11 i li cation C 1 a in1 s" ) . The D & 0 Ind ein nil5 cation C1 ai ins i n cl ude Ihe fol1 on E: 

Name 

Alfi 

Fi el dins 

Fieldiii~ 

Lors ch 

L01-sch 

Lo1-scl1 

Sin i th 

Smith 

Spangenberg I 

Spangenberg 

Spang en b erg 

Spangenb erg 

Teich 

Teich 

Viellieu 

roc 
584 

1080 

Not 
Des i gi; a t ed 

477 

678 

679 

1042 

1063 

673 

6 83 

684 

655 

1050 

1061 

722 

A Ill0 u nt  

unknown 

unknown 

unknown 

unknown 

u nhlo\4~11 

u1lkt.l own 

unknoMm 

U n k n O M T l  

u i h  own 

unlili own 

unkn OUT1 

unknown 

unknown 

unknown 

unknown 

20. On 01- about July 3. 2000. the Committee filed its Original Complaint initiating an 

ad\,e~-sar-!p proceEding in these bardauptcJ7 cases against the D&Os that had filed D k 0  



Claims be disaIlowed under Ban1;ruptc~~ Code 8 503( e)(  1 )(B) or. alteiiiatrvely, subordiiia~ed 

under Bankruptcy Code $ 5 1 O(b). By operation of the Plan, the Liquidating Trustee succeeded to 

the Cominittee's claiins in the hdeinnification Ad17ersa1-y Proceeding. See Plan 5 9.3.5. 

D. The 5 W b )  Claim 

21. 111 addition, Lorsch has filed a proof of claim under Bankruptcy Code 501 [.k) on 

behalf of various federal 51at.e. and local laxing authorities, referenced i i i  Ihe Official Claiins 

Register as Claim No. 680 ( the "501 (b )  Claim''). The 501 (b)  Claim is filed as a pi-joi-ity claim 

under Bar.ll;luyky Code Section 507(a)(S) in an u ~ i h i o w ~  amount. 

C - .  '7 By letler dated April 4. 2002, the Minnesota Depaitment of Revenue (the "m 
DOR") assessed Lorsch for state sales taxes alleged to be due from Sinal-Talk TeleSemices on 

Account No. 265 1963 in the a n ~ o u n ~  of 523,808.33 (the "h4N Tax Assessment"). The h4N DOR 

itself failed to timely file a proof of claim against the Debtors. Based upon its iii\resti&ation of 

the h.tN Tax Assessnieiit. the Liquidating Trustee has detennined that the taxes asserted in the 

hfN Tax Assessment are well-founded. 

23. Except for the hmT Tax Assessment. the Liquidating Trustee is unaware of an)! 

well-founded tax claiiii liability that: (i)  has been the sub-iect of an assessment made azainst any 

DgLO; and (ii) has not been has not been asserted against the Debtors in the fonn of a timely- 

filed proof of claim. 

21. On or about June 30, 2002, the Liquidating Tiustee filed its Objection to the 

501 [b) Claiin [the "501 ( b )  Claim Obiection") [D.E. 27901. The Liquidating Trustee zsserted 

(among other things) that the 501(b) Claim should be disallo~red (vith the possible exception of 

I 



ouTiiig to the federal, state or local raxing authorities r e fmi i ced  i i l  the clailn has either been 

satisfied 01- u-as being adjudicated as part of claims filed by those taxing authorities: and (i i)  the 

501 (b) Claim did not provide any documentation substanliating the claimed 1iabilIty- The 

501 (b) Claim Objection remains pending. 

111. RELIEF REQUESTED 

25. The SinarTalk Estates: the Liquidating Ti-ustee; the Liquidating Trust. the D&Os 

and the D&0 Call-iei-s wish to resolve in ~ ~ I ~ o l e  or in  part the Trustee's Claim, the D6r0 Claims, 

the 5 IO(b) Claim, a7id matters relate)d to those claims. To accomplish this result, rhe parties liave 

negotiated the inaterial tenns of settlen-ient and coiiiproinise that are set fori11 in: ( i )  the 

Settlzme~it Agreenient, a true and coicrect copy of u*liicli is atlached hereto as Exhibit "A"; and 

(ii) the Tax Estimation Agreement, a true and c o ~ ~ e c t  copy of which is attached hereto as Exhibit 

"B". (The Settlement Ageeinent and the Tax Estimation AFeeiiient are collectively refen-ed to 

as the "Agreements".) 

26. The Settleiiient Agreement includes, in sumiiai-y ibiiii, the follou'ing material 

t e mi s and c o 11 dit i o i i  s : 

a. Pavment. The D&O Cairiers, 011 behalf of the DQOs. shall pay to the 
Liquidating Trustee, 011 behalf of the Liquidating Trust, the sum of $11.250.000 
(the "Settlement PLi~iount" ). 

4 The tenns aiid conditions of the Settlement agree men^ set forth hereiii are provided in  sumiiiary form. The 
entirety of those pro\'~sions. as well as other provisions that may be material conditions to the a, nreeiiient are sei 
fori11 in  the drafi Sel~lemeol Agreeinem auaclied hereto as Exhibil "A". To the exlent ilia1 there is a discrepancy 
between any of h e  tenns sel fonh summarily herein aiid the Lenns set forb in the Settlement Plgreemen~. the ternis 
as set forth in the Settlement .4greemen1 shall control. .4ccordin_zly: all panies are directed 10 re\-iew the Settleinen1 
.4:reeinent in fu l l .  Also. cenain specific nonmalenal t e rm of the Areeinen~s relating lo the mechanism or 
procedure for implementing pro\~isions of the Agreements are slill under negotia~ion and subjeci 10 inodification as 
cunentlj set forth in the \lersjoiis of those documents thal are atrached hereto. By n-ay of example. the parues have 
agreed lhal any tax liabiliiies arising OD iiiteresl mcoiiie generaled b ) ~  escrowed settlement funds should he paid ouI 
of such funds 01: bjp d i e  pan!' tha! rexi\ 'es 11ia1 interrs! income. The pallies are still seehing to de~eriuine the mosl 
effcierit and preferable manner of addressing thal tax issue 
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C. Release and Dismissal of Claims b\i the  D&Os, The D&Os u7ill withdra\fr and 
disiniss the D&O Claims: including the D&O Einployinent Claiins, but i70t 

including the SOl(bj Claim and the D&O lnderimification Claims to the extent 
that such claims are for indemnification against tax liabilities. The release also 
does not include any release of the following types of claims: (a) the D&O 
Iiideiiiriificatioii Claim asserted by Viellieu for liability arising from any claim or 
action assei-ted against Melljeu as an officer, partner. principal. employee or 
I-epresentatii~e of Donaldson Lufkin J em-ette Securities Corporation ("DL.T">; (b) 
the D&O Eii ipl~~~inent  Claim filed by 'Il\Jooddell dated as of Noveinher 19: 2001 
[Claim No. 4853, as modified and  allo\ved pursuant to settlement agreement 
between Wooddell and the Liquidating Trustee:' and (c) any rights to 
inde~nnification arising froin Bereday's ser\:ice as President of the SmarTalk 
Banki-uptcy Eslatcs ji-oin a i d  after January 19, 1999. 

d. Release bv the Liquidatin2 Trust. The SiiiarTalk Estates, the Liquidating 
Trustee and the Liquidating Trust will release. acquit, aiid fol-e\ier discha~ge the 
D$Os, all person insured under the Policies arid the D&O Carriers. from any 
claim against the Policies, subject to certain enumerated exceptions. 

e. Li q u i d ati n 2 Tr u s t eelLi q u id a tin o, TI-u st M7a r ra n t ~  , The Sim ar Talk Estates, the 
Liquidating Trust and the Liquidating Trustee represent and wail-ant that there has 
been no assjgiunent. subrogation, or otlier transfer of their interests in the Policies 
or any of the released claims. The Smai-Talk Estates arid the Liquidntil1g Trust 
shall indemnify and hold harinless the D&O Carriers from any claim arising out 
of a breach by the SniarTalk Estates. the Liquidating Trustee, and the Liquidatins 
Trust of theii- uparranties that there has been no assi_mient 01- other transfer of 
such released claims. 

f. Dismissal of CIajms. The Liquidating Trustee aiid the Liquidating Trust \ d l  
voluntarily dismiss the Ohio Derivatjve Action and the Coverage Action, with 
prejudice. The Sniar-Talk Estates: the Liquidating Trustee and the Liquidating 
Trust also agree not to refile or otheiwise pursue the Califomia Deiimtjve Action, 
Mrhich has already been dismissed without prejudice. 

2. Releases b\* the Holders of Claims/Injunction. Except as otherwise specifically 
provided in the Plan, all Holders of Claims (defined in the Settlement A= mreeiii ent 
as persons that ha17e filed pi-oofs of claiiii and/or had claims scheduled in the 
Bankruptcy Case) shall be deemed to release the D&Os, the D&O Carriers, and 
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nny person claimed I O  be liable d ~ i - m t k e l y  through the DLOs c)i- the D&O 
Carriers of and fi-oil? all  debts: deiiiaiids. actions. causes of action. suits. accounts. 
co\, enan ts. con tracts. agreemen ts. pi-om 1 ses. damages, c I aims and 1 i abili ti es 
arising froin a claim or based upon the same subject ruatter as a claim against or 
equity interest in the Debtors existing 013 the Petition Date or uyhich could arise 
based on any act. fact. ti-ansaction, cause, matrer or thing vdhich occurred pi-ior to 
the Petition Date. However-, the release of claims by Holders of Claims shall not: 
( a )  limit the rights of any Holder of Claiins to continue litigating any pending 
lauwjts,  including but not limited to the l a ~ w i t s  captioned: ( i )  In  re SmarTalk 
Teleseniices. Lnc. Sec. Litk.. Case No. C’2-98-83 (including the complaints 
consolidated in that matter), pending in the United States District Court for the 
Southein District of Ohio; and [ii) Bruno 1’. Sinai-Talk Tele~en~ices. Inc., Case No. 
BCI 94788, pending in the California Superior Coui-t! Los Angeles County; (b) 
limit the rights of any Holder of Clairiis to assert that the actions of any of the 
Released Parties (defined in the Settlement A~reement as the DGrOs, the DBLO 
Carriers. and any person claimed to be liable derivatively through the D&Os or 
the DBrO Can-iei-s) should reduce the amount of any judgment against the Holder 
of Claims under the doctrine of propo~-tionate liability or similar rights, laws or 
doctrines; ( c >  subject I O  the dischargr 21-anted under Section 523 and 1141 of the 
BanJci-upicy Code, preclude police: federal tax or regulatory agencies froin 
fulfilling their statutory duties; 01- ( d )  bar the claims, if any> of the United States or 
m y  other sovereign 01- goi~ernmental entity as against the D&Os. the DBLO 
Can-iers. a i d  any person claimed to be liable derivatjvely through the D&Os or 
the D&0 Cai-l-iers. 

Holders of Claims shall be pennanentl~~ enjoined fi-om. and restrained against: 
COIIIM en c i 11 g or con t i nu i II g i 11 a n y  c o u i ~  or ad 111 i ni strati ve court or a dini ni s t rat iv e 
11-ibunal or body, any  suit, action or other proceeding. 01- otherwise assei-tjng any 
claim or interest: seeking to hold any of the D&Os, the D&0 Can-iei-s? and any 
person claiined to be liable de~-i\~atively through the DgLOs or the D&O Carriers 
liable for an!’ claim. obli~ation. right, interest. debt or liability that has  been 
discharcged or released pursuant to this .4geement. The satisfaction, release and 
discharge granted pursuant to the Settlement Plgreement shall also ac t  as an 
injunction against an!’ person coininencing or continuing any action: employment 
of process or act to collect, offset or recovery any claim or cause of action, 
satisfied, released or discharged under the Plan to the fullest extent authorized or 
provided by the Barhuptcy  Code, including, wj thout limitation, to the extent 
provided for or authorized by Sections 524 and 1 14 1 thereof. However, nothing 
in this Agreement shall: (a) restrain and enjoin any Holder of Claims from 
continuing to litigate any pending lawsuits, including but not limited to the 
lawsuits captioned:: ( i )  In re SmarTalk Telesei~ices. lnc.  Sec. Litic.: Case No. C2- 
98-84 (including the complaints consolidated in that matter), pending in the 
United States District Court for the Southein District of Ohio; and (ii) Bruno v. 
SmarTalk Telesen-ices. Inc., Case No. BC3 947’88, pending in the California 
Superior Court . Los -4ngeles C.oun9.: (b) limit the rights of an!; Holder of Claims 
to assefi that the actions of any ofthe Released Parties should reduce the amount 
of any judgment against the Holder of Claims under the doctrine of proportionate 
liability or siinilar rights. lauvs or doctrines: IC) subject to the discharge granted 
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under Seciiori 524 and 1 14 I 01’ 111c Banki.up~c>~ Code, pi-ecl ude police. idera1  tzx 
or I-egidatoi-y agencies fi+oni fulfilliii~ their sta~utoi-y duties: or (d)  bar the claims. 
if anj: of Ihe United States or any othei- soverejgi 01- ~ovmimenta l  entity as 
against the Released Parties. 

h. Cooperation. The D&Os (except l’iellieu) ag-ee to meet uith the Liquidating 
Trustee and its counsel at reasonable times and to pro\ride them uith ti-ue and 
correct information. any requested documents and full  cooperation in pro\-iding 
truthful and accurate infonnatjon and testimony respecting the facts surrounding 
the transactions and events involved in litigation i n  which the Trustee inay be or 
becoiiie a party, and will make theinselves available for depositions or hearings or 
trial testimony at the request of the Liquidating Tiustee’s counsel. and testifjl 
factually; truthfully and accurately as  to information about which they have 
personal knowledge. These DgLOs agree to execute a coinnion or joint interest 
agreement v4th the Liquidating Trustee that preserves the confidential and 
privileged nature of any  discussions among them regarding any claim or litigated 
matter to the fullest exteiit allowed by law. Any  travel and other expenses 
incurred by these D&Os pursuant to this paragraph will be paid by the 
Liquidating Trustee. Nothing in this paragraph sha)l require the disclosui-e of 
iiiforiiiatian protected by the attorney-client privilege or the attorney work product 
doctrine. 

.1 * ToIlinc PLgreement Extended. The Tolling Agreement. currently in place among 
the Liquidating Tiustee, the Liquidating Tiust, and the DGtOs, is extended until 
the date on which this Coui? approves the settlenlent contemplated by the 
Settl einent Agreement and/or subsequent amendments to die Settleiiient 
Agreement. If this Court rejects the Settleiiient Ageelnent, then the Tolling 
Agreement is further extended until fifteen ( I  5 )  days after the D&Os give w’ritten 
notice to counsel for the Liquidating Trustee of their decision fo terminate the 
Tolling .4greement. 

2 7 .  In connection nith the claims to be coiiiproniised under the Setllenient 

Agreement, the D&Os and the Liquidating Trustee desire to enter into the Tax Estimation 

Agreement to establish the teiiiis under which the Liquidating Trustee shall be peniiitted to 

maintain reserves as required under the Plan on account of: (i) the D&0 Lndeiilriification Clainis 

(to the extent that such claiins pertain to the Debtors‘ alleged obligation to indezimifjl any D k O  

from such D&O’s obligation as a responsible person for the Debtors‘ tax obligations) and (ii) the 

50 1 (b) Claim. 



and conditions.‘’ 

a. Estimation of Tax Claims. Commencing utithout dela!: upon the approi’al of t h s  
.\geement bly the Bankruptcy Coui?: h e  Liquidating Trustee shall sstiinate the 
Trust’s liability on account of all of the Tax Claiins in the total amount of FIFTY 
THOUSPLND DOLLARS (550.000) and shall maintain a minimuin of such 
amount in reserve on account of the Tax Claims (as that tenn is defined in the Tax 
Estimation Agreement) for the purposes of making future distributions on such 
claims under the Plan. The Liquidating Trustee. at its sole discretion, may 
determine to inaintain reserves on account of the Tax Claims in excess of the 
Estimated Tax Liability. To the extent that any of the Tax Claiiiis become 
“.411oived Claims”: as that teiin is defined under tlie Plan, the Liquidating Trustee 
shall separalely resen’e and make distributions for such Tax Claim as provided 
under the Plan. The Liquidating Trustee’s obligation to reserve on account of all 
Tax Claims that are Disputed Claims shall terminate the earlier of: (i) the entry of 
a final order by the Baiikruptcy Courl adjudicating all of the Tax Claims 
(including the ad-judication of the 501 (b) Claiin Claim as to all taxing authorities 
identified in that claim), such that (a) upon entry of the final order, all of the Tax 
Claiins \vi11 have been allowed, disallowed or otherwise fully resolved and (b) if 
any Tax Claim is deteiinined to be an Allowed Claim, the cash reserves 
maintained 011 account of such allowed Tax Claim(s) exceed the amount that the 
Trustee would otherwise be required to maintain under the tenns of the Plan; or 
( i i )  the entry of an order of the Bankruptcy Court closing the Banlsuptcy Case or 
otherwise derennining that the Trust has been fully administered. 

b. Partial Allowance of the 501(b) Claim: The 50l(h)  Claim shall be allowed in  
the amount claimed by the h4N DOR in the h4N Tax Assessment. plus interest and 
penalties as pemiitted under applicable State law. The allomlance of the 5 1 O(b) 
Claim for- the taxes described in tlie h4N Tax Assessment shall be without 
prejudice to: ( i )  the allouvance of the 501(b) Claim as to other alleged unsatisfied 
tax obligations of the Debtors, if any: related to the Debtors’ business operations; 
and ( i i )  all objections! counte~-clai~iis and other actions iiiaintainable by the 
Liquidating Trustee regarding any alleged unsatisfied tax obligations of the 
D eb t ors . 

39. Pursuant to Bankruptcy Code 5 105(a) and Bankruptcy Rule 9019(aj: the 

Liquidating Trustee requests that this Court enter the proposed form of order attached hereto 

6 The temx and condirions of the Tax Esumation Agreeinent s e ~  forth herein are pro\lided in summary form. 
The entirety of those proiisions. as well as other pro\uioiis thai ma!‘ be ina~eiial conditions to the apeeinent, are set 
forth in the drafi Tax Estimation Ageemem auached hereto as Exhibil “E!‘*. To the exlenl that there is a discrepancy 
belween an!’ of the terms set forth suinmanl! herein and the terms s e ~  forth in the Tax Esrimation Ageement. the 
leiins as sei forth in the Tax Estimation Ageemen1 shall control .4ccordingl!. all parties are direcled to re\*ieu* the 
Tax Estimation Plgreein~,ni 11-1 full. 
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generall) pl-o\:lding t1i:it: ( I )  the Agi-eements are appi-o\-ied; ( i i )  the  Liquida~ing Ti-ustcc is 

authorized to enter into the Agreements: ( i i j )  certain persons hoIding claims and interests against 

the Debtors release and be restrained, ban-ed and enjoined from prosecuting certain claims 

against the D&Os, the D&0 C,arriei-s and related parties as to their claims against the Debtors or 

othenvise on account of the Debtors‘ pre-petition operations, as specified and provided under the 

S et t 1 ei-n en t A gr e em e n t . 

A. Scft lcment and Compromise Standards 

30. Banh-uptcy Rule 901 9(a) p-o\’ides, in pertinent pa11: “On motjon by the trustee 

and after notice and a hearing, the court may appro\:c a coniproi-nise or settlement.” Ba~dxuptcy 

Rule 901 9(a) .  Section 105(a) of the B a i k u p t c y  Code further pi-o\.ides that “[l]he court m a y  

issue any order, process, or judgment that is necessary or appropriate to carry out the pro\lisions 

of this title.” 11 U.S.C. 5 105(a>. 

3 I . The Liquidatin2 Trustee submjts thal the ,4greeinei1ts benefit the Liquidating Trust 

and its beneficiaries and impose no prejudice with respect to either. &e In re UPI. No. 91 B 

13955 (FGCj, 1992 U.S. Banla-. LEXlS 832. at p. 3 (Banla-. S.D.N.Y., May IS ,  1992). 

Settlements and compromises, such as those in the Agreeinelits: are favored in bankruptcy. See 

In re Lehizh Vallev Professional Sports Clubs. Inc., 2000 Bankr. LEXS 520 (Bankr. ED. Pa.. 

May 5 :  2000). 

fiJt is well established that compromises are favored in bankruptcy 
in order to minimize the cost of litigation to the estate and expedite 
its administration, and that the approval of a coinproinise is within 
the sound discretion of the bankruptcy judge who must assess and 
balance the value of the claim being compromised against the 
17alue to the estate of the acceptance of the compromise proposal. 

111 re Lehigh i’alley Professional Sports Clubs. Inc., 2000 Bankr. LEXlS 520 at pp. 17- 18 

1 7  

I 



proposed settleinent. See I n  re Lelii.d~ l i a l l e~ ;  Professional Spoifs Clubs. 111c.. 2000 Bai-ki-. 

LENS 520 at pp. 17-19. Ln re Ashford Wolels. Ltd.. 226 B.R. 797 (Bankr. S.D.N.)’. 19981, 

affirmed. modified and appeal dismissed. 231 B.R. 629 (S.D.N.Y. 1999): In re Best Pr-oducts CO. 

- Inc., 168 B.R. 35 (Bankr. S.D.N.’I’. 1994); appeal dismissed, 177 B.R. 791 (S.D.N.Y. 1995), 

affirmed. 68 F.3d 26 (Znd Cir. 1995). “[TJn applying its discretion, the court . . . must act with 

regard to what is rifht and equitable under the circumstances and the lavl., and dictated by the 

reason and coizscience of the judge io a just  result.“ 11.1 1-e Ashford Hotels. Ltd.. 226 B.R. at  802. 

The A y e e n ~ e n t s  are the product of ar-i~~s’-lengtb iiegotjations among the parties, are fair, 

equilab!e. and in the best interest of the Smal-Talk Estates and their creditors. Accoi-dii12ly, the 

Ljqujdat in? Trustee submits that the Agreements should he approved. 

?-I 

33. The standard by ivhich courts evaluate a proposed compromise and settlement is 

\w l l  established and realized jn the Agreements. In addition to the specific teiiiis and conditions 

of the settlement, and the faiiness thereofi couits consider the follo~ling four factors in assessing 

a settleinent: 

a. the probability of success in the litigation; 

b. the difficulty in collecting any judgment which may be obtained; 

c .  the complexitJP of the litigation involved and tbe expense, inconirenience and 
delay necessarily attendant to it; and 

d. the interest of creditors and stockholders with a proper deference to their 
reasonable views of the settlement. 

- See, s: Protective Coimn. for Independent Stockholders of TMT Trailer Fein~. Inc. 1’. 

Anderson: 390 U.S. 114, 424. 88 S.Ct. 1157, 20 L.Ed.2d I (1968); In re Manre1 Entertainment, 

222 B.R. 232. 249 (D.Del. 1998): In re Ashford Hotels. Ltd.. 226 B.R. at 802. III re Best 

PI-oducts CO.. Inc.. 168 B.R. 35. In addition to the aboiie-listed factors: courts “must also 
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23. The standard for assessing se*ttlement and cor~iproinise agreements essentially 

balances the probability of litigation success and potential litigation costs against the costs and 

benefits of a proposed settlement. In applying that standard: a bankruptcy court need not 

conduct an independent investigation prior 10 determining the reasonableness of a settlement. In 
re Lehidi liallev Professional Sports Clubs. Jnc., 2000 Baankr. L E N S  530 at p. 18. (“The coui-t‘s 

role is not to conduct a trial 01- niini-trial or to decide the niei-its of indillidual issues. Rather: it is 

to determine whether the se~tleiiient as a ivliole is fair and reasonable.”). A banki-iiptcy couit 

should canvass the issues before it, arid thereupon adjudge whether a proposed settlement falls 

below tlie lowest point in the range of reasonableness. See id. (“Only if the court concludes that 

the settlement falls below the lowest point in the range of reasonableness sliould the coiiiproinise 

be 1-ej ected.” ). 

3 5 .  The Liquidating Trustee has detennined that the \*slue of the cash, tlie releases of 

claims against the Liquidation Trust and rlx other consideration being tendered by the D&Os and 

the D&O Can-iers constitute subs~antial \value for. the release of the Trustee’s Claims and the 

other consideration being given by the Trustee under the Agreements. Thus, the Liquidating 

Trustee submits that the Court should. after. applying the four-part settlement emluation standard 

to the facts and circumstances in this Bailkr-uptcy Case: grant the relief requested and authorize 

the Liquidating Trustee to enter into and implement the Settlement Agreement and the Tax 

Est ini a t i on -4 gr eein ent . 

36. C,onsideration. The consideration to be paid under the Settlement Agreement - 

S11.25 million - represents inaterial consideration for the claiiiis to be released against the 

D61-Os. Moreover. the Settlement ,Qreement provjdes for the release of the D&0 Er1lplopent 
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Clainis. \ j r i t h  an  agyeza te  face i.aiue ef oiler S45Ci.UOO 111 alleged pi-~ority claiim 2nd SS million 

in al leged genera1 unsecured clai 111s. Addition ally. the Sertl smen1 Agreement proi>i des that the 

DkOs shall release the D&0 lndeiimificatjon Claiiix (except to the extent that such claims arise 

out of the Debtors' tax obligations). Although the Liquidating Trustee has objected to the 

allowance of the D&O Indemnification Claims, those claims may  result in some liability to the 

Liquidating Trust and, at a ininiiiiuin, 14511 require the Liquidating Trustee to expend additional 

I-ssources in the litigation of its objections to those claims. 

37. addition all^; the Settlement Agreement provides that the D&Os (with the 

exception of \7iellieu) shall agree to cooperate in inalting themselves a\,ailable and shall testify 

t ru thhl ly  in connection urith currently peiidjiig litigation being prosecuted by the Liquidating 

TI-usiee apinst  Pi-ice\~-aterliouseCoopers: LLC, the Debtors' foi-nier- independent auditor, and 

Donaldson Lufkin 3ei-u-ette Securities Corporation. its former financial advisor. The Liquidating 

Trustee believes that obtaining that cooperation is a material benefit in prosecuting claims 

against those entities. 

38. Likelihood of Success on the Merits. There is risk that the Liquidating Trustee 

would not pre\,ail on some or all of the Tiustee's Claims or that. I f  the Liquidating Trustee were 

to prevail on those claims. that the aggezate  sum of the damages assessed against the D&Os will 

not exceed the value of the monetary consideration and release of claims and other consideration 

been tendered to the Liquidating Trustee under the Settlement Agreeiiient. Among other things: 

the Liquidating Trustee believes that the most substantial contributing factors leading to the 

Debtors- financial insolvency resulted fi-om the negligence: errors and omissions of the Debtors' 

independent auditors, PriceupaterhouseCoopers. LLC: and its financial advisors: Donaldson, 

Lufkin 6r 3enrette Securities Coporation: in the execution of each firm's professional oblifatjons 

te the Debtors. 
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29. hloi-eowr. L'\ en I T  the Liquidating Trustee \I ere successfu~ in cibtaining a 

significant j u d p e n l  againsl any of the DGrOs 011 an>' of the TI-usteej Claims, the collection in 

full on such judgment or judgments is no1 assured. Ainong other things. the D&:O Can-iers have 

resented their rights as to whether they are liable on the Trustee's Claims. If the D&0 Carriers 

were to  prevail in the Coverage Action, the Liquidating Trustee would have to recover directly 

froin any individual D&Os found liable on the Tiustee's Claims. The Liquidating Trustee 

believes that collecting on an!tjudgments against individual DGrOs m a y  prose problematic. 

40. Costs of Litjmtioii. The prosecution o f  the Ti-ustee's Claims to judginent and 

litigation of the issues raised in the Covei-age Action, as well as the continued prosecution of the 

D6r0 Einploy~ent  Claims Objec~ion, are  likely to require the Liquidating Trustee to expend 

s ipir icant  sums for legal and other professionals, including consulting and expel? ~7itnesses 

concerning issues of liability and damages. The sunis which would have to be expended to 

pursue claims against the D&Os are difficult to estimate. but are believe to be no less than 

~ ~ o ~ , ~ O ~ . O O  and could exceed S; 1 ,000.000.00. b?eiTei?helesst there is no assurance that the 

Liquidating Truste.e would obtain a inore favorable result by foregoing I - e soh in~  the claims at 

issue as  provided in the Seltleinent Agreement. 

41. The costs to the D&Os and the D&O Cai~jers is also: in some respects, borne by 

the Liquidating Trustee insofar as defense costs tendered under the Policies for the benefit of the 

D8rOs effectively reduces the a\iailable liability coverage limits under those insurance poljcies, 

42. The Settlement Agreeiiient also provides for an expedited recovel-y for the 

Liquidating Trust: both in the foiin of a significant cash payment and through the release of 

funds reserved on account of the D&O Employiment Claims. It l i 4 1  take si,anificantly more t h e  

to litigate and possibly adjudicate on appeal issues involving both the Trustee's DBrO Claiins and 

the Trustee's Coverage Claims. The Liquidating Trustee believes that the Beneficiaries of the 
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Liquidating Trustee belie\.es that there is significant i;alue 111 i - c s o 1 ~ 1 ~  the claims. addressed in 

the Settlement Agreeinent M'itliout the delay inherent in protracted litigation. 

43. The Tax Estimation Agreement is also in the best interests of the Liquidating Trust 

and should be approved. The Tax Estiination Agreement provides generally that: (i) the 50 1 (b) 

Claim will be allowed as to the h0-J Departrnent in the amount necessary to satisfy the liabilities 

described in the MN Tax Assessment; and ( i j )  during the period of time that the 50l(b) Claim 

and the D&0 Indemnification Claims (as such c la in~s  relate to the Debtors' tax obliptioiis 0nl)r) 

I-ernain pending, the Liquidating Trusice m a y  estimate liability 013 such claii-ns for purposes of 

funding its Disputed Clajms Reserve in the ainount of Fifty Thousand Dollars ($50,000). The 

Liquidating TI-ustee believes the Tax Estimation Agreement is in the best interests of the 

Beneficiaries of the Liquidating Trust because: (i)  it provides for the satisfaction of a well- 

founded tax claim against the Debtors: and (ii') pro\-ides for the reasonable estimation of the 

Liquidaling Trust's exposure to tax 1iabilit)r; eitliei- directly to taxing aurhoi-ities that nwuld claim 

through the 5011bj Claiiii or as a result of having to indemnify DGrOs 011 account of  an^^ taxes 

attributable to the Debtors that are satisfied by the DgLOs, until such time as the D&O Tax 

hdeiiinification Claim and the S O 1  (b) Claim are fully adjudicated. 

43. The intei-ests of the Liquidating Trust and its Beneficiaries strongly militate in 

favor of approval of the Agreements. Accordingly, the settlement and coinproinise standards of 

Bankruptcy Code 5 1 0 j ( a )  and Bankruptcy Rule 9019(a) have been satisfied and this Court 

should approve and authorize the Liquidating Trustee to enter into the J4~~-eeinents. 

B. Release of Claims and Injunction Against Prosecution of Claims b~7 
Certain HoIders of Claims. 

35. -4s a condition of the consjderation to be tendered and the releases to be granted 

bj. the D&Os. the Settlernenr .4p-eernent pl-oIvides that the Liquidating Trustee 011 behalf of 
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cer-iain Holders of CIaiiiis (as that ~ C ' I - I U  IS  3efined In the Scitlemeiit A g ~ e m e n t  ). shall i-elcasc the 

DGrOs, the D&0 Cai-rjers and relaied persons fi-0111 clairiis that had been asser-ted by the Holders 

of Claims against the Debtors 01- ushich otherwise arose out of the Debtors' pre-pelition 

operations. The Settlement Agreement also provides that Holders of Claims be barred fi-oim 

initiating and restrained and enjoined from prosecuting those released claims. Generally 

excepted from such releases and injunctions are: 

a. Pending lawsuits, including in the actions captjoned, including claims assei-ied in 
tlie cases denominated as In re SmarTalk 7elese1-1.jces. Tnc. Sec. Litie,, Case No. 
C2-98-84 (including the complaints consolidated in that inatter), pending in the 
United States District Court for the Southem District of Ohio and B I - U ~ O  v. 
Sinai-Talk Telese~vices. Inc., Case No. BCl9.3788, pending in the California 
Superior Court , Los Angeles Couii1y. 

b. Claims bjr any Holder of Claims to assei-l that the actions of any of the D&Os or 
D&O Carriers should reduce the amount of any judgment against the Holder of 
Claims under the doctrine of proportionate liability or siiiiilar rights, laws or 
doctrines ; 

c. Claiiiis by police. federal tax or regulatory agencies fro113 fulfilling their statuto]>' 
duties 

d. Claims of the United States c u  any other sovereign or govenuuental entity as 
against the Released Parties. 

46. Bankruptcy Code 5 I O j ( a )  authorizes bank]-uptcy courts to issue orders that are 

necessary or appropriate to caii-y out tlie provisions of the Barh-uptcy Code. Although Section 

523je) generally prohibits the discharge of claims against non-debtor parties, the Third Circuit 

has expressly declined to establish a "blanket rule" to pennit or proscribe them. See In re 

Continental Airlines, 203 F.3d 203. 213-14, (3rd Cir. 2000). Instead, the court held open the 

prospect that there would be circumstances under which it might validate a non-consensual 

release that is both necessary and given in exchange for fair consideration. See id. at 2 14 n. 11 

17 .  Other Circuit Courts have approved and upheld the release of creditor claims 

against parties that IJ'ere co-liable qvith a debtor when those parties prmided substantial benefit . 

to the debtor's estate. See Securities and Exchanze Commission l-. Drexel Burham Laiiibert 
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GI-ULI~. lnc. ( I n  re Di-e?,el Bui-ham Laiii&I Gi-oup. 111c I. 960 F.3d 2 S 5 .  393 f 2"" Cir. 1992 ): K a ~ e  

- v. .Tokns-Man\~ille Coi-p. (111 re .Tohns-h/lan\,ille Cow.). 843 F.2d 636 ,  6301 649 ( 2''d CII-. 1988 1: 

Menard-Sanford \.. hlabey (In re ,4.H. Robbins Co.). 880 F.2d 694, 702 ( 4 I h  Cir. 1989). m. 
denied, 495 U.S. 959, 1 I O  S.Ct. 376, 107 L.Ed.2d 362 (1989). 

35. In Drewef Burham and Johns-Mandle. the Second Circuit upheld plans of 

reorganization containing releases and permanent injunctions of widespread claims against co- 

liable parties. ln both of those cases. the plans also pr-oilided for consideration to parties who 

would be elijoined fi-om suing the non-debtors. In A.H. Robbins, the Fourth Circuit also upheld 

11 on - d ebt or re I ea se s \vh e re the 11 a i l  i e s bc 11 efi ti i i  g from th e re 1 ea se s provided subs t ail t i a 1 s u 111 s for 

the payment of the claims of tort claimants. An impoifant point in  all of these cases was the fact 

that the parties benefiting from the releases and irijunctions had contributed compensation to 

claimants tluough the debtor's bankruptcy estate in exchange for the release being granted. 

39. Substantial consideration in the foiin of the payment of the Settlement ,417IOUnt, 

the release of significant claims against the Liquidating Trust and other consideration described 

above is being tendered to the Liquidatins Trust in re tun for the releases pertaining to Holders of 

Chiliis. The D&Os are also proliding additional consideration by agreeing to release under the 

temis of a separate agreement with the DBrO Carriers certain of their rights to additional 

coverase under the Policies. including rights io coverage for defense costs and claim coverage. 

Absent the D&Os agreement to release defense and coverage rights, the D&0 Can-iers would not 

have agreed to pay the Settlmient Amount to the Liquidating Trustee. 

50. Not only will the releases that the Liquidating Trustee is to grant on behalf of the 

Holders of Claims result in substantial benefit to those persons, the releases are carefully tailored 

to avoid an!' adverse effect on any direct, as opposed to derivative, claims against the D&OS and 

the D&O Carriers. For example. pending thil-d-part). lawsuits arkins fi-om intentiorial fraud or 
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there IS no release or injunction against clairns that 1iai.e been brought b!- shareholders against 

the DGrOs and the D&O Carriers or the claims o f p i w " m t a 1  entities. 

5 1. Although third-party releases have  generally been addressed in the context of plan 

confinnation. such releases may also be granted under settlement agreements. See In re 

Munford. Inc., 97 F.3d 349, 455 (11'" Cir. 3996). Ln hlunford: the Elejrenth Circuit affirmed a 

district coui-t's ruling that 1 1  U.S.C. 6 105 and Fed. R. Cil,. P. 16 authoiize a bankruptcy court to 

p e m  an en t 1 y enj o in noli -se t11 i 11 g de fen da 1-1 t s froin ass ei-ti 11 g coil r ibu t i o 11 and ind em n ifi cat i on 

claims against a settling defendant because the pei-maneiit ii-~juiic~ion was integral to the debtor's 

settlen~ent with the settling defendant and because the bar order 14.a~ fair and equitable. See also. 

In re Continental Ail-lines, 203 F.3d at 213. In Munford, the Circuit Court noted that the 

barhuptcy cowl had sufficientl~~ proiected the interests of the non-settling defendants hy 

providing for them to receive a dollar-for-dollar reduction of settlement amounts for any 

judgment subsequentllr rendered against them. 97 F.3d at 455-56. 

52. This Court, in the case of In re Zenith Electronics Corporation. explained the 

factors that i t  would consider in approving releases and injunctions in favor of non-debto]. thud 

parties \via a plan of reorganization. These factors included: (a) an identity of interest between 

the debtor and the third party, such that a suit against the non-debtor is. in essence, a suit against 

the debtor 01- will deplete assets of the estate; (b) substantial contribution by the non-debtor of 

assets to the reorganization; (c) the essential nature of the injunction to the reorganization to the 

extent that, without the injunction, there is little likelihood of success; ( d j  the agre<eineiit by a 

substantial najoi-ity of the creditors to suppoi-t the injunction, specifically if the hipacted class or 

classes "OI em~helmingly~' \Totes to accept the plan; and (e) provision in the plan for the payment 
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of all or ~ ~ b s t a i ~ t i a I l \ :  all of the c1.uims of the class 01' classes affected by the irijunction In IT 

Zenith Electronjcs Coigoration. 2.11 B.R. 92, 1 1  0 (Bankr. D.Del. 1999)(ciIiiig Master h4ortgace 

-- h e s t m e n t  Fund. Inc,. 168 B.R. 9-30. 937 i'Eankx M;.D.h4o. 1994)). 

53. .41though the Zenith Electronics and the Master Morteage cases dealt u*ith third- 

party releases and injunctions in the context of a plan confinnation proceeding, the facts 

applicable to approval through a settlement agreement are satisfied in this case. First: the claims 

against the D&Os and the D&O Carriers that are to be released are essentially deriiTatiiJe of 

claims belonging originally to the Debtors arid nouf. by operation of the Plan, to the Liquidating 

Trust. By resolving those clainis rh~-ougli a collective ayeement with tlie Liquidatin: Trustee, 

tlie DSlrOs and the D&O Cai-riers avoid separate litigalioii with the Holders of Clajms (except as 

othenvise provided under the Settlement Agreeinerit). Thus, the Liquidating TI-ustee, on the one 

hand, and the D&Os and the D&0 Carriers, on the other hand. share an identity of interests in 

resol~~ing cIaiins maintainable against the D&Os aiid the D&O Carriers. 

51. A suit by creditors against the D&Os would result in a draining of the Policies to 

the detriment of the other creditors herein. Also. the $ 1  1.25O:OOO that u d l  be paid by the D&O 

Carriers under the Settlement Agreeinent is a substantial contr-ibution. And the releases and 

injunctions established by the Settleiiieiit Agreeiiient are essential to obtaining payment of the 

Settleiiient Amount by the D&O Can-ier-s - a payment that will inure to any palties that may be 

affected by the third-party release and injunction prolrisions contained in the Settlement 

Agreement. 

5 5 .  This h4otion shall be served upon each pai-ty receiving notice of the Plan in order 

to afford all such parties an opportunity to object to the third-party release and injunction 

pro~~isjons conrained in the Plan. In this way: the Liquidating Trustee is allou.ing parties to voice 

their ob-iections. if any: to the  zenns of the Settlement Agreement. 
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\'. C O ~ C L L ~ S I U N  

5 6 .  The Agr-eemen~s are the producr of a~-nis-length negotiations ainong the parties 

and represent a fair and I-easonable resolution of the disputes in issue. The .4greeiiients pl-m-jde 

for the resolution of ITarious claims under tenns that pr-oljide substantial benefit IO the 

Liquidating Trust and its Beneficiaries. For those and the other reasons set forth above, the 

Liqujdating Trustee requests that this Court authorize those Agreements and enter the attached 

proposed foiiii of order. 

Vl. PR.4YER 

M'HEREFORE. PREMISES CONSIDERED, the Liquidating Trustee requests tha t  this 

Coui? g a n t  this h4otioii by issuing the proposed fo1-131 of order attached hereta, authoi-izhg 

Liquidating Tiuslee to eiiler into the Settleineiit Agreeiiient aiid Tax Estiination Agreement under 

the same material terms and conditions and in substantially the same foiiil as attached hereto as 

Exhibits "A" and "B": and that this Court grant the Liquidating Trustee such other and fui-ther 

relief, special 01- general. at l aw  or in equit)!. as this Court may deem just and propel-. 

Dated: October 26. 2002 

Wilinington~ Delaware 
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Respect fully submitted. 

KLEHR HARRISON HARVEY 
BRANZBURG 6: ELLERS. LLP 

By: !s/ Steven K. Kortanek 
Steven K. Koitanek, Esq. (#3 106) 
91 9 hlarket Street, Suite 1000 
Wilinington: DE 1980 1 
Telephone: (302) 426-1 189 
Facsiinile: (302) 426-9 193 

- and - 

MUNSCH HARDT KOPF & HARR, P.C. 
Joseph J. M’ielebinski, Esq. 
h h - k  H. Ralston, Esq. 
Seymour Roberts, J c ,  Esq. 
1445 Ross Avenue, Suite 4000 
Dallas, TX 75202-2790 
Telephone: (214) 855-7500 
Facsimile: (211) 855-7584 

ATTORNEYS FOR GOLDlN ASSOCIATES, 
L.L.C., LIQULDATING TRUSTEE OF THE 
WORLD\’I’ID‘E DIRECT LLQUIDATION 
TRUST 
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SETTLEIdENT AGREEMENT 

THIS SETTLEMENT AGREEMENT' ("Agreement") is entered into as of March 1. 

2002 by and among the bankruptcy estates of SmarTalk Teleservices and nineteen of its 
affiliates, which filed voluntary petitions under chapter 11 of the United States 

Bankruptcy Code as identified herein ("Bankruptcy Estates"), Goldin Associates, LLC, in 

its capacity as Liquidation Trustee (the "Trustee") of the Worldwide Direct Liquidation 

Trust (the "Liquidation Trust"); Robert H. Lorsch, Erich L. Spangenberg, Glen Andrew 

Folck, David A. Hamburger, Richard M. Teich, Robert M. Smith, Fred F. Fielding, Jeff 

Lindauer, Ahmed 0. Alfi, Kenneth A. Viellieu, Wayne V. Wooddell, Jeff Scheinrock and 

Thaddeus Bereday (collectively, the "Director/Officers"); and  Genesis Insurance 

Company ("Genesis"), Great American E&S Insurance Company ("Great American"), 

Zurich American Insurance Company, as successor in interest to Zurich Insurance 

Compny ("Zurich"), and Executive Risk Indemnity, Inc. ("Executive Risk") (collectively, 

the "D&O Carriers"). The Bankruptcy Estates Trustee, the Liquidation Trust, the 

DirectorlOfficers, and the D&O Carriers are referred to collectively herein as "Parties." 

A. WHEREAS, on January 19, 1999, SmarTatk TeleServices, Inc. and nineteen of 

its affiliates (collectiveiy, the "Debtors") filed voluntary petitions under chapter 1 I 

of the United States Bankruptcy Code, thereby commencing Case Numbers 99- 

108 to 99-1 27 (MFW) (collectively, t h e  "Bankruptcy Case") as currently pending 

before the United States Bankruptcy Court for the District of Delaware (the 

"Bankruptcy Cou I?"). 

6. WHEREAS, the Official Committee of Unsecured Creditors (the "Committee") 

was duly appointed in the Bankruptcy Case by the US.  Trustee for the District of 

Delaware on February 2, 1999. 

C. WHEREAS, by virtue of a certain Stipulation Regarding the Delegation of Certain 

Claims and Causes of Action entered by the Bankruptcy Court on or about 

September 20: 1999, and by further order of the Bankruptcy Court dated April 7, 

2000, the Committee was given the authority and responsibility to prosecute 

various actions against third parties on behalf of the Debtors' bankruptcy estates. 

1 
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D WHEREAS, OR June 7, 2001, the Bankrupicy Court entered its Findings Of Fact, 

Conclusions Of Law And Order Confirming Second Amended Consolidated 

liquidating Chapter 11 Plan for SmarTalk TeleServices, Inc. And Affiliates, 

Proposed By The Debtors and By The Official Committee Of Unsecured 

Creditors" (the "Order"). By the Order, among other things, the Bankruptcy Court 

confirmed the Plan. The Plan became effective in accordance with its terms on 

June 30, 2001. Upon that date the Committee was dissotved and all the 

remaining assets of the Debtors' bankruptcy estates including the Bankruptcy 

Estates' interest in claims against the Director/Officers have been transferred to 

and vested in the Liquidation Trust. The Bankruptcy Court appointed Goldin 

Associates, L L C  and Harrison J. Goldin as the Liquidation Trustee with respect 

to the Trust, On July 12, 2001, by order of the Bankruptcy Court, Goldin 

Associates, L.L.C. was appointed the Sole Liquidation Trustee and has all the 

powers and duties set forth in the Plan, the Order and the Liquidation Trust. 

E. WHEREAS, various parties have filed proofs of claim andlor had claims 
scheduled in the Bankruptcy Case (the "Holders of Claims") and a mechanism 

for treatment of those claims has been specified under the Plan, Order and 
resulting Liquidation Trust. 

F. WHEREAS, the Trustee and its predecessor, the Committee, have asserted 

claims against the DirectorlOfficers arising out of their conduct as directors 

andlor officers of some or all of the Debtors. 

G .  WHEREAS, two derivative actions entitled Anqard v.  Lorsch. et al., Case No. 

BC200290 (Cal. Super, Ct.} ("California Derivative Action") and Ernst v. Lorsch, 

- 9  et al Case No. C2-98-1249 (S.D. Ohio) (''.Ohio Derivative Action") have been 

brought against the Director/Officers, and the Trustee and the Liquidation Trust 

currently control and have the right to prosecute these actions. 

M. WHEREAS, the D&O Carriers have issued certain insurance policies to 

SmarTalk including (i) Genesis Directors and Officers Liability Insurance Policy 

No. YXB00131iA for the policy period October 22, 1997 to October 22, 1998; (ii) 

Genesis Directors and Officers Liability Insurance Policy No. YXBOO? 31 78 for 
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the policy period October 22, '1998 to October 22, 1993: (iii) Genesis Directors 

and Officers Excess Liability Insurance Policy No. YX5001751 for the policy 

period June 24, I998 to October 22: 1999; (iv) Genesis Directors and Officers 

Excess Liability Insurance Policy No. YXB001751A for the policy period October 

22, 1998 to October 22, 1999; (v) Genesis Prospectus Liability Policy No. 

YXB001318 for the policy period October 22, 1996 to October 22, 1999; (vi) 

Great American Excess Directors and Officers Policy No. NXS2708115 for the 

policy period October 22. 1997 to October 22, 1998; (vii) Great American Excess 

Directors and Officers Policy No. l\lSX2108115 for the policy period October 22, 

1998 to October 22, 1999; ( v i )  Great American Excess Prospectus Liability 

Policy NSX2108114 for the Policy Period October 22, 1996 to October 22, 1999; 

(ix) Zurich Excess Policy No. DOC229774301 for the policy period October 23, 

1997 to October 23, 1998; (x) Zurich Excess Policy No. DOC229774302 for the 

policy period October 22, 1998 to October 22, 1999; and (xi) Zurich Prospectus 

Liability Policy No. DOC229774300 for the policy period October 22, 1996 to 

October 22, 1999; and (xii) Executive Risk Broad Form Directors and Officers 

Liability Policy No. 752-149361-98 for the policy period December 11, 1998 to 

October 22, 1999 (collectively: the "Policies"). 

I. WHEREAS, the Trustee and the Liquidation Trust have brought a declaratory 

judgment action against the D&O Carriers entitled Goldin Associates, L.L.C.. 

Liquidation Trustee v. Genesis Insurance Company. et al., Adversary Proceeding 

No. 01-4786 (Bankr. D. Del.) ("Coveraqe Action"), alleging that the Trustee and 

the Liquidation Trust's cl?ims against the DirectorlOfficers are covered under the 

Policies. 

J.  WHEREAS, certain of the DirectorlOfficers have filed proofs of claim in the 

Bankruptcy Case. 

K. WHEREAS, the Gankruptcy Estates, the Trustee, the Liquidation Trust, the 

DirectorlOfficers, and the D&O Carriers wish to settle the disputes among them 

on the terms set forth below to avoid the expense and distraction of litigation. 

NOW, THEREFORE, IN CONSIDERATION OF THE FOREGOING, and for the 

covenants and agreements set forth in this Agreement and for other good and 
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valuable considerztion, the receipt and sufiiciency of which hereby are 

acknowledged, the Parties agree 2s :allows: 

'1. Payment. Conditioned and efr'ective upon execution of this Agreement by all of 

the Parties, the D80  Carriers, on behalf of the Director/Officers, shall pay to the 

Liquidation Trust the sum of $1 1,25O,OOO (the "Settlement Amount"). The Settlement 

Amount shall be paid by Genesis, Great American, and Zurich in the manner and the 

amounts specified in the separate settlement agreement to be entered into between the 

D&Os and the D60  Carriers, as follows: (a) if the order identified in paragraph 10 below 

(the "Approval Order") becomes final by passage of time (Le., there is no appeal), the 

D&O Carriers will pay the Settlement Amount to the Liquidation Trust within 20 days 

after the date the Approval Order becomes final; (b) if the Approval Order is appealed, 

then within 20 days following receipt of notice of appeal, the D&O Carriers shalt deposit 

the Settlement Amount into an interest bearing escrow account. The Settlement Amount, 

plus all accrued interest through the date of payment shall be paid to the Liquidation 

Trust within three (3) business days after the Approval Order becomes final and 

nonappealable. If the Approval Order is reversed on appeal, then the Settlement 

Amount plus all accrued interest through the date of payment shall be returned to 

Genesis, Great American and Zurich. The Party or Parties who ultimately receive any 

interest income from the escrow account shall be liable for any unpaid taxes thereon. To 

the extent that that any taxes on interest income on the Settlement Amount becomes 

payable before the  payment of the Settlement Amount to the Liquidating Trust, the D&0 
Carriers shall be permitted to withdraw or otherwise receive from the interest income 

sufficient funds to satisfy such taxes. 

2. Conditioned and effective upon the D&O Carriers' 

payment of the Settlement Amount pursuant to paragraph 1 above, the D&O Carriers, 

and each of them, agree to waive and release any and all rights of subrogation that they 

have or may have, contractually or pursuant to common law or state or federal statute, in 

connection with the payment of the Settlement Amount. 

Waiver of Subrogation. 

3. Conditioned and 

effective upon the execution of this Agreement by all of the Parties and the payment of 

the Settlement Amount, the Director/Officers will withdraw and dismiss all Disputed 

Release and Dismissal of Claims by the DirectorlOfficers. 
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Claims (as that term is defined in the Pian) filed by them or on their behalf in the 

Gankruptcy Case, with the exception of: (i) that certain proof of claim in the Bankruptcy 

Case referenced in the Official Claims Register as Claim No. 680, on behalf of various 

stste and local taxing authorities (the "Surrogate Tax Claim"), a true and correct copy of 

which is attached as Exhibit "A"; and (ii) the proofs of claim for indemnification described 

in Schedule "Bo' hereto, filed by certain of the Director/Officers and attached hereto as 

Exhibits "B-I" through "8-1 5" (collectively, the "Tax Indemnification Claims"), but only to 

the extent that such claims have preserved the right of the DirectorlOfficer filing such 

proof of claim to indemnification on the DirectorDfficer's liability to a taxing authority as a 

responsible person for unsatisfied tax obligations of a Debtor. The Surrogate Tax Claim 

and the Tax Indemnification Claims are hereinafter referred to as the "Remaining D&0 

Claims" In addition, the DirectorlOfficers, on their own behalf and on behalf of their 

present, former, and future successors, heirs, assigns, executors, administrators, and 

attorneys, and all persons acting by, through, under or in concert with them or any of 

them, hereby release, acquit, and forever discharge the Bankruptcy Estates, the 

Liquidation Trust, and the Trustee, and their present, former, and future directors, 

officers, employees, shareholders, agents, representatives, owners, principals, parent 

co m pan i es , d i vi s ions , s u bs id ia r ies , a ff i I ia t es , as so cia t es , p red eces so TS , s u ccesso r s , 

heirs, assigns, executors, administrators, insurers, reinsurers, and attorneys, and their 

present, former, and future directors, officers, employees, shareholders, agents, 

representatives, owners, principals, parent companies, divisions, subsidiaries, affiliates, 

associates, predecessors, successors, heirs, assigns, executors, administrators. 

insurers, reinsurers, and attorneys, and all persons acting by, through, under or in 

concert with them or any of them, from any claim, cause of action or demand, in law or in 
equity, of any nature whatsoever, known or unknown, suspected or unsuspected, fixed 

or contingent; provided, however, that (a) Kenneth Viellieu does not release the 

Bankruptcy Estates, the Liquidation Trust and the Trustee from any liability arising from 

any claim or action asserted against Mr. Viellieu arising from his capacity as an officer, 

partner, principal, employee or representative of Donaldson Lufkin Jenrette Securities 

Corporation ("D1_3':); (b) Robert H. Lorsch does not release the Bankruptcy Estates, the 

Liquidation Trust or the Trustee from any liability arising on account of the Surrogate Tax 

Claim; (c) the DirectorlOfficers listed on Schedule "6" do not release the Bankruptcy 

Estates, the Liquidation Trust or the Trust from any liability arising on account of the Tax 

Indemnification Claims to the extent that such claims seek indemnification against 
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liability of any DireciorlOfficer on account o i  the tax obligaticns of the Debtors; (d) the 

Bankruptcy Estates, the Trustee and the Liquidation Trust are not released from any 

obligation arising from or created by this Agreement; (e) Wayne Wooddell is not 
rekasing the Bankruptcy Estztes. the Liquidation Trust or the Trustee from obligations 

under the Settlement Agreement Regarding Claim by and Against Wayne Wooddell 

[Claim No. 4851 dated as of November 19, 2001; and (9 Thaddeus Bereday is not 

releasing any rights to indemnification arising from Mr.  Bereday’s service as President of 

the Bankruptcy Estates from and after January 19, 1999, as provided in that certain 

letter agreement dated effective as of April 1, 1999 between iulr. Bereday and the 

Bankruptcy Estates. The DirectorlOficers further agree to reasonab\y cooperate with 

the Liquidation Trustee in connection with any efforts by the Liquidation Trustee to obtain 

an order of the Bankruptcy Court holding that any claims released pursuant to this 

provision are withdrawn, released, disallowed or deemed satisfied. 

4 Release by the Liquidation Trust. Conditioned and effective upon the execution 

of this Agreement by all of the Parties and the payment of the Settlement Amount, the 

Bankruptcy Estates, the Trustee, and the Liquidation Trust, on their own behalf and on 

behalf of their present, former, and future directors, officers, employees, shareholders, 

agents, representatives, owners, principals, parent companies, divisions, subsidiaries, 

affiliates, associates, predecessors, successors, heirs, assigns, executors, 

administrators, insurers , reinsurers, and  attorneys, and  their present, former, and future 

directors, otiicers, employees, shareholders, agents, representatives, owners, principals, 
parent companies, divisions, subsidiaries, affiliates, associates, predecessors, 

successors, heirs, assigns, executors, administrators, insurers, reinsurers, and 

attorneys, and all persons acting by, through, under or in concert with them or any of 

them,  hereby release, acquit, and forever discharge the Director/Officers, all persons 

insured under the Policies, and the D&O Carriers, and their present, former, and future 

directors, officers, employees, shareholders, agents, representatives, owners, principals, 

parent companies, divisions, subsidiaries, affiliates, associates, predecessors, 

successors, heirs, assigns, executors, administrators, insurers, reinsurers, and 

attorneys, and their present, former, and future directors, officers, employees, 

shareholders, agents, representatives, owners, principats, parent companies, divisions, 

subsidiaries, affiliates. associates, predecessors, successors, heirs, assigns, executors, 

administrators. insurers. reinsurers, and attorneys, and all persons acting by, through, 
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under or in concett with them or any of them. from any claim: cause of action or demand.  

in law or in equity, of any nature whatsoever, known or unknown, suspected or 

unsuspected, fixed or contingent, including but not limited to any interest in or claim 

against the Policies: provided, hov\ever. that (a) the Liquidation Trust does not release 

Kenneth Viellieu from any liability arising from any of his acts or omissions undertaken in 

his capacity 2s an officer, partner, principal, employee or representative of DLJ; (b) the 

Bankruptcy Estates, the Trustee and the Liquidation Trust do not release DLJ, 

Donaldson, Lufkin & Jenrette, Inc., Global Retail Partners, L.P., DLJ Diversified 

Partners, L.P., DLJ Diversified Partners-A, L.P., GRP Partners, L.P., Global Retail 

Partners Funding, Inc., DLJ First ESC, L.P.,DLJ ESC-II, L.P., Linda Fayne Levinson, 

Victor Grillo, Sr., or Raymond Wysocki; (c) The Bankruptcy Estates, the Trustee a n d  the 
Liquidation Trust do not release Victor Grillo, Jr. or Lloyd Lapidus except to the extent 

that they are insured under the Policies, and (d) the DirectorlOfficers are not released 

from any obligation arising from or created by this Agreement. Ivloreover, the 

Bankruptcy Estates, the Trustee and the Liquidation Trust do not waive any grounds for 

objecting to the Surrogate Tax Claim or the Tax Indemnification Claims, including the 

right to seek the equitable subordination of such claims. 

5. Trustee/Liquidation Trust Warranty. The Bankruptcy Estates, the Liquidation 

Trust and the Trustee on behalf of the Liquidation Trust, on their own behalf, on behalf of 

any Holders of Claims, and on behalf of the Debtors, represent and warrant that there 

has been no assignment, subrogation, or other transfer of the Bankruptcy Estates', the 
Liquidation Trust's or the Trustee's interest in the Policies or any of the claims released 

in Paragraph 4 above (the "Released Claims"). The Bankruptcy Estates and the 

Liquidation Trust shall indemnify and hold harmless the D&O Carriers, and their present. 
former, and future directors, officers, employees, shareholders, agents, representatives, 

owners, principals, parent companies, divisions, subsidiaries, affiliates, associates, 

predecessors, successors, heirs, assigns, executors, administrators, insurers, 

reinsurers, and attorneys, and their present, former, and future directors, officers, 

employees, shareholders, agents, representatives, owners, principals, parent 

com pa n ies , d ivis ions , subs id i a r ie s , a ff i I i a tes , associates , predecessors . successors , 

heirs, assigns, executors, administrators, insurers, reinsurers, and attorneys, and all 
persons acting by, through, under or in concert with them or any of them: from any and 

every claim or demand of every kind or character arising out of a breach by the 

7 



Bankruptcy Estates. the Trustee, 2nd the Liquidztion Trust of their vm-ranties that there 

has been no zssignment or other transfer of the Liquidation Trust's interest in the 

Policies or any of the Released Claims. 

6. Dismissal of Claims by the Liquidation Trust. Conditioned and effective upon the 

execution of this Agreement by all Parties and the payment of the Settlement Amount, 

the Trustee and the Liquidation Trust will voluntarily dismiss the Ohio Derivative Action 

and the Coverage Action with prejudice. The Bankruptcy Estates, the Trustee, and the 

Liquidation Trust also agree not to refile or otherwise pursue the California Derivative 

Action, which has already been dismissed without prejudice. 

7. Release by Holders of Claims. Except as otherwise specifically provided in the 

Plan, all Holders of Claims, on their own behalf and  on behalf of their present, former, 

and future directors, officers, employees, shareholders, agents, representatives, owners, 

principals, parent companies, divisions, subsidiaries, affiliates, associates, 

predecessors, successors, heirs, assigns, executors, administrators, insurers, 

reinsurers, and attorneys, hereby release, acquit, and forever discharge the 

Director/Officers, the D 8 0  Carriers, and any person claimed to be liable derivatively 

through the DirectorlOfficers or the D&O Carriers (coltectively, the "Released Parties") of 

and  from all debts, demands, actions, causes of action, suits, accounts, covenants, 

contracts, agreements, promises, damages, claims and liabilities whatsoever, known or 

unknown, arising from a claim or based upon the same subject matter as a Claim or 

Interest and existing on the Petition Date or which thereafter could arise based on any 

act, fact, transaction, cause, matter or thing which occurred prior to the Petition Date. 

However, nothing in this paragraph shall: (a) limit the rights of any Holder of Claims to 

continue litigating any pending tawsuits, including but not limited to the lawsuits 

captioned: (i) In re SmarTalk Teleservices. lnc. Sec. Litiq., Case No. C2-98-84 (inctuding 

the complaints consolidated in that matter), pending in the United States District Court 

for the Southern District of Ohio; and (ii) Bruno v. SmarTalk Teleservices, Inc., Case No. 

BC194788, pending in the California Superior Court, Los Angeles County; (b) limit the 

rights of any Holder of Claims to assert that the actions of any of the Released Parties 

should reduce the amount of any judgment against the Holder of Claims under the 

doctrine of proportionate liability or similar rights, laws or doctrines; (c) subject to the 

discharge granted under Section 524 and 1141 of the Bankruptcy Code, preclude police, 
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federal tax or regulatory agencies from fulfilling their st2tutorj/ duties; or (d)  bar the 

claims, if any, of the United States or any other sovereign or governnlental entity as 

against the Released Parties. 

8. Cooperation. The DirectorlOfficers (except Kenneth Viellieu) agree to meet with 

the Trustee and its counsel at reasonable times and provide the Trustee's counsel with 

t rue and correct information, any requested documents and full cooperation in providing 

truthful and accurate information and testimony respecting the facts surrounding the 

transactions and events regarding: (i} the claims originally brought by the Committee 

against PricewaterhouseCoopers, LLP, in a lawsuit filed in the l14fh District Court for 

Dallas County. Texas and currently pending in the styled action In re: Smartalk 

Teleservices, Inc. Securities Litigation, before United States District Court for the 

Southern District of Ohio, referenced as MDL Docket No. 131 5 (the "PwC Litiqation"); ( i i )  
the claims originally brought by the Committee against Donaldson, Lufkin 8, Jenrette 

Securities Corp., et al., in a lawsuit filed in the United States District Court for the Central 

District of California and currently pending in the styled action The Official Committee of 

Unsecured Creditors (the "Committee"), et a/ vs. Donaldson, Lufkin & Jenreff e Securities 
Corporation, el a!, before the United States District Court for the Southern District of New 
York, referenced as Case No. 00 Civ. 8688 (the "WWD Litiqation"); and (iii) any other 

litigation to which the Trustee may be or become a party, and will make themselves 

available for depositions or hearing or trial testimony at the request of the Trustee's 

counsel, and testify factually, truthfully and accurately as to information about which they 

have knowledge. The Director/Officers (except Kenneth Viellieu) agree to execute a 

common or joint interest agreement with the Trustee that preserves the confidential and 

privileged nature of any discussions among them regarding any claim or litigated matter 

to the fullest extent allowed by law. Any travel and other expenses incurred by the 

DirectorlOfficers pursuant to this paragraph will be paid by the Liquidation Trust. The 

Director/ Officers appoint Boris Feldman of the law firm of Wilson Sonsini Goodrich & 

Rosati to accept service of process on their behalf in the PwC Litigation and the WWD 

Litigation. Nothing in this paragraph shall require the disclosure of information protected 

by the attorney-client privilege or the attorney work product doctrine. 

9. lniunction and Stay. From and after the date upon which the Approval Order is 

entered and has become final and nonappealable, all Holders of Claims are permanently 
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enjoined from, and restrained assinst. sommencing or coniinuing in any court or 

administrative court or administrative tribunal or body, any suit. action or other 

proceeding. or otherwise asserting any claim or interest, seeking to hold any of the 
Released Parties liable for any claim. obligation, right, interest, debt or liability that has 

been discharged or released pursuant to this Agreement. The satisfaction, release and 

discharge granted pursuant to this Agreement shall also act as an injunction against any 

person commencing or continuing any action, employment of process or act to collect, 
offset or recovery any claim or cause of action, satisfied, released or discharged under 

the Plan to the fullest extent authorized or provided by the Bankruptcy Code, including, 

without limitation, to the extent provided for or authorized by Sections 524 and 1141 

thereof. However, nothing in this Agreement shall: (a) restrain and enjoin any Holder of 

Claims from continuing to litigate any pending lawsuits, including but not limited to the 

laivsuits captioned:: (i) In re SmarTalk Teleservices. Inc. Sec. Litiq.! Case No. (22-98-84 

(including the complaints consolidated in that matter), pending in the United States 

District Court for the Southern District of Ohio; and (ii) Bruno v. SmarTalk Teleservices, 

&, Case No. BC194788, pending in the California Superior Court, Los Angeles County; 
(b) limit the rights of any Holder of Claims to assert that the actions of any of the 

Released Parties should redilce the amount of any judgment against the Holder of 

Claims under the doctrine of proportionate liability or similar rights, laws or doctrines; (c) 

subject to the discharge granted under Section 524 and 1141 of the Bankruptcy Code, 

preclude police, federal tax or regulatory agencies from fulfilling their statutory duties; or 

(d) bar the claims, if any, of the United States or any other sovereign or governmental 

entity as against the Released Parties. 

10. Requirement of Court Approval. The Parties' rights and obligations under this 

Agreement are contingent upon the Bankruptcy Court entering the Approval Order and 
that. by such order, the Bankruptcy Court approve this Agreement and that certain Tax 

Estimation Agreement, a true and correct copy of which is attached hereto as Exhibit 

"C", in full and such order having become final and nonappealable or, if appealed, 
having been affirmed finalty with no further recourse to appeal. In the event that the 

Bankruptcy Court does not approve the settlement contemplated by this Agreement and 
by the Tax Estimation Agreement, this Agreement shall be void and without legal effect 

and each of the parties hereto shall be restored severally and respectively to their former 
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positions hereunder and  therezfier all rights, privileges, remedies and powers of each 

party shall continue ss though no such Agreement was entered into. 

11. Tollinq Agreement Extended: The Tolling Agreement currently in place among 

the Trustee, the Liquidation Trust, and the DirectorlOfficers is extended until the date on 
which the Bankruptcy Court approves the settlement contemplated by this Agreement 

and/or subsequent amendments to the Agreement. If the Bankruptcy Court rejects this 

Agreement, then the Tolling Agreement is further extended until fifteen days after the 

DirectorlOffjcers give written notice to counsel for the Trustee of their decision to 

terminate the Tolling Agreement. 

12. Construction of Agreement. The Parties acknowledge and agree that each has 

been given the opportunity to review independently this Agreement with legal counsel 
and agree to the particular language of the provisions hereof. In the event of an 

ambiguity in or dispute regarding the interpretation of same, interpretation of this 

Agreement shall not be resolved by any rule providing for interpretation against the party 

who causes the uncertainty or against the drafter and all Parties hereto expressly agree 

that in the event of an ambiguity or dispute regarding the interpretation of this 

Agreement, the Agreement will be interpreted as if each party hereto participated in the 

drafting hereof. 

13, No Third Party Rights Created. The Parties specifically disavow any intention to 

create rights in third parties under or in relation to this Agreement except as otherwise 

expressly provided herein. 

14. Inadmissibilitv of Aqreement. The Parties hereto understand and agree that this 

Agreement, the negotiations surrounding the Agreement, any payments made in relation 
to this Agreement or the Settlement Agreement referenced in Paragraph 1 above, andlor 

any evidence relating thereto shall not constitute, be construed as, or offered or received 

into evidence as, 

party hereto. The 

the sole purpose 

substantial costs, 

expressly agreed 

an admission of any wrongdoing by, or liability or obligation of, any 

Parties agree and acknowledge that this Agreement is entered into for 

of resolving contested claims and disputes as well as avoiding the 

expenses, and uncertainties associated with such disputes. It is also 
and acknowledged that all Parties to this Agreement have acted in 



goad faith and ihat neither this Agreement, iis execution, the performance of any of its 

terms nor any of its contents shall constitute admission of any  liability or of any 

insurance coverage or of any fact or any indication that any of the claims which were or 
could have been asserted against the D&O Carriers under the Policies have any merit. 

15. Counterparts. This Agreement may be executed in any number of counterparts, 

each of which shall be deemed to be an original, but all of which taken together shall 

constitute one and the same instrument. 

16. No breach of a n y  provision hereof can be waived 

unless done in writing. Waiver of any one breach shall not be deemed a waiver of any 

other breach of the same or other provisions hereof. This Agreement may be amended 

only by written agreement executed by all Parties hereto. 

Amendment and Waiver, 

17. Full and Final Settlement. The Parties intend that the execution and 

performance of this Agreement shall, as provided above, be effective as a full and final 

settlement of, and as a bar to, the claims, causes of action, and demands released 

above in paragraphs 3 and 4 (defined as the "Released Claims"). The Parties hereto 

covenant and  agree that if they hereafter discover facts different from or in addition to 

the facts that they now know or believe to be true with respect to the subject matter of 

this Agreement, it is nevertheless their intent hereby to settle and release fully and finally 

the Released Claims. In furtherance of such intention, the  release herein shall be and 

will remain in effect as a release notwithstanding the discovery of any such different or 

additional facts, It is expressty understood and agreed by the parties hereto that the 

Released Claims may encompass claims or matters the nature of which have not yet 

been discovered, and it is understood and agreed that to the extent they may be alleged 

to be applicable, all protections under California Civil Code § 1542, which reads, "A 
general release does not extend l o  claims which the creditor does not know or suspect 

to exist in his favor at the time of executing the release, which if known by him must 

have mate.rially affected his settlement with the debtor," or any similar provision of the 

statutory or nonstatutory law of any other jurisdiction are hereby waived. 

18. Notices. A11 notices required or permitted under or pertaining to this Agreement 

shall be in writing and delivered by any method providing proof of deliver)/. Any notice 
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shall be deemed to have been given on the date of receipt. Notices shall be delivered to 

the Parties at the following addresses until a different address has been designated by 

notice to the other Party: 

TO BANKRUPTCY ESTATES, TRUSTEE, 
AND LIQUIDATION TRUST: 

[insert jay goldin] 
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TO GENESIS: 

Martin G. Hacala, Esq. 
Genesis Professional Liabilily Managers 
25550 Chagrin Boulevard 
Suite 300 
Beachwood, Ohio 44 122 

TO GREAT AMERICAN: 
Great American Insurance Companies 
Executive Liability Division 
P.O. Box 66943 
Chicago, IL 60666-0943 

TO ZURICH AMERICAN: 

Neal Waiser 
Zurich U.S. 
1 Upper Pond Road 
Building E/F 
Parsippany, NJ 07054 

TO EXECUTIVE RISK: 

Richard F. Nace, Jr., Esq. 
Senior Claims Officer 
Chubb Specialty Insuranr 
82 Hopmeadow Street 
P.O. Box 2002 
Simsbury, CT 06070-7683 

[insert addresses of DirectorlOfficers]: 

19. Authorization to Enter Aqreement. The undersigned individuals executing this 

Agreement on behatf of their respective Parties or entities represent and warrant that 
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said iridididuals or entities are authorized tc enter into and execute this Agreement on 
behalf of such Parties, that the appropriate corporate resolutions or other consents have 

been passed and/or obtained, and that this Agreement shall be binding on the Parties 
executing this Agreement. 

20. Intenration. This Agreement constitutes the entire Agreement between the 

Parties with respect to the subject matter hereof, and supersedes all other prior 

discussions, agreements and understandings, both written and oral, among the Parties 

with respect thereto. 

21. Execution of Other Documents. Each party agrees to execute and deliver such 

other documents and instruments and to take such further action as may be reasonably 

necessary to fully carry out the intent and purposes of this Agreement. 

22. Aqreement Bindinq on Successors. This Agreement shall be binding upon and 

inure to the benefit of the Parties hereto and their respective heirs, executors, 

administrators, successors and assigns. 

23. No Precedential Value. The parties agree and acknowledge that this Agreement 

carries no precedential value and should not be relied upon by any person as evidence 

of any obligation of any insurer under identical or similar policies. 

24. Headinqs. The Parties agree that the underlined paragraph headings in this 

Agreement are included in the Agreement solely for the convenience of the Parties, are 

not part of the terms and conditions of the Agreement, and do no limit, alter, or otherwise 

affect the provisions of: and the Parties’ rights and obligations under, this Agreement. 

25. It is understood and agreed that the 

undersigned have entered into this Agreement upon the legal advice of their respective 

counsel and that the terms of this Agreement are fulty understood and voluntarily 

accepted. 

Voluntary Acceptance of Aqreement. 
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114 V\IITI\IESS WHEREOF, each of the Pslrties hereto has caused this Agreemerit 

to be executed and delivered by its duly authorized officer, as of the date first written 

above. 

Undersigned: 

BANKRUPTCYESTATES 

Title: 

TRUSTEE 

By: 

Title: 
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LI Q U I (3 ATI 0 N T RU S T 

By: 

Title: 

GENESIS INSURANCE COMPANY 

By; 

Title: 

GREAT AMERICAN E&S INSURANCE COMPANY 

By: 

Title: 

ZURICH AMERICAN INSURANCE COMPANY 

By: 

EXECUTIVE RISK INDEMNjTY, INC. 

Title: 
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Robert H. Lorsch 

Erich L. Spangenberg 

Glen Andrew Folck 

David A. Hamburger 

Richard M. Teich 

Robert M. Smith 

Fred F. Fielding 

Jeff Lindauer 

Ahmed 0. Alfi 

Kenneth A. Villieu 

Wayne V. Wooddell 
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Jeff Scheinrock 

Thaddeus Bereday 
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AGREEMEfiT R E G A R D I K G  (1) PROOF O F  CLAIR1 FIL.ED BY' 
ROBERT H. LORSCH ON BEHALF OF FEDEK.4L, ST4TE 

AKD LOC.4L TAXING AUTHOFUTlES ICLAIhI SO. 6801; PLND 
(11) PROOFS OF CLAIM FILED BY DIRECTORS A4?iD OFFICERS 

FOR INDEhlNLFlCATIOK ,4GAINST T,4X LIABILITY 

This Agreement (the "Tax Claim ,4meement") is entered into and dated as of 
. 2002, by and among Goldin Associates, LLC? in its capacity as 

Liquidating Trustee (the "Liquidating Trustee") of the Worldwide Direct Liquidation Trust (the 
"Liquidation Trust"). and Robert H. Lorsch ("Lorsch"), El-ich L. ("Spanrenbere"), Richard h4. 
Teich ("Tejch"), Robert h4. Smith ("Snijth"): Fred F. Fielding ("Fieldin&'), Jeff Lindauer 
("Lindauer"), A h i e d  0. Alfi ("Alfi"). and Kenneth A. Viellieu ("Vellieu") (collectively: the "7a>; 
Indeinnification Claiiiiants"). 144th reference to the follou~ing facts and recitals: 

Recitals 

A. On January 19, 1999 (Ihe "Petitjon Dale"), SmarTaIk TeleSer\4ces: 3nc. and 
nheteen of its affiliates (collecti~ely, h e  "Debtors"), filed i d u n t a r y  petitions under chaptei- I 1  of 
the Uniled States Baiilu-uptcy Code (the "Bankruptcv Code"), thereby commencing Case 
Numbers 99-108 to 99- 127 (MF\V) (collectively, the "Bailkruptcv Case") before the United 
States Bankruptcy Couit for the District of Delaware (the "Bankruptcv C.ourt"). 

B. On or about July 15, 1999: Lorsch filed a proof of claim in the Bankruptcy Case 
referenced in the Official Claiiiis Register as Claiiii No. 680: on behalf of various stale and local 
taxing authorities (the "Surrogate Tax Claim"), for- taxes in unknown ainounts alleged to be due 
by the Debtors to various federal, state and local goveim~ental taxing authorities. Lorsch assei-ts 
that the Surrogate Tax Claim is a priority clajin under 1 I U.S.C. I;; 507(a)(S). 

C. Each of the Tax hdeinriification Claimants have filed one or more proofs of claim 
in the Banki-uptcy Case which the Tax hdeiimification Clairuants assert: among other things, 
presen;es each claimants' claim for iiideiiinification from any tax liability assessed against such 
claimant as a responsible party for the tax obligations of the Debtors. Each of the proofs of 
claim allegedly preserving a tax indemnification claim against the Debtors is listed in Schedule 
'&A'- hereto and are collectively referred to as the "Tax Indemnification Claims". 

D. On June 7. 2001: the Bankruptcy Court entered an order amending and 
confinning the "Second Anieiided Consolidated Liquidating Chapter 1 I Plan for SmarTalk 
TeleSenJices, Lnc., and Affiliates, Proposed by the Debtors and by the Official Committee of 
Unsecured Creditors" (as amended, the "P1an"j. The Plan became effective in accordance with 
its ternis on June 30, 2001 (the "Plan Effective Date"). 

E. Pursuant to the Plan, on the Plan Effective Date: ( i )  the Liquidation Trust was 
created under and in accordance u'ith the terms of the Liquidating Trust Ageement; and (ii) the 
Liquidation Trust acquired title to all property of the Debtors' bankruptcy estates: including all 
available causes of action and other matters. Pursuant to the Plan, the Liquidation Trust has: 
among other things: the power and autborirJl to coinproinise and resolve claims asserted by and 
against the bankruptcj. estates. Goldin Associates. LLC. as Liquidating Trustee. has autliorlt), to 
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F. By letter dated April 4. 2002, the h4imesota Department of Revenue (the ''m 
DOR") assessed Lorsch in the amount of $21.808.33. not including interest and penalties, for 
state sales taxes alleged to be due from SmarTalk TeleSenkes on Account No. 2651961 (the 
11h4N Tax Assessment"). 

G .  The Liquidatins Trustee and certain of its professionals have investigated the h.ln\' 
Tax Assessinent. Based upon that investigation, the Liquidating Trustee has determined that the 
M 3  Tax Assessinent is substantially accurate regarding the amount of unsatisfied sales taxes 
owed by the Debtors to the MN DOR. Apart from the unsatisfied sales taxes described in the 
h4-N Tax ,4~sessment. the Liquidating Trustee is unaware of any other tax claiin or assessment 
made against a n y  of the Tax Indemnification Claiinants on account of any alleged obligation of 
the Tax Indemnification Claimants to satisfy unpaid l ax  obligations of the Debtors. 

H.  On or aboul J u l y  3, 2000: the Official Committee of Unsecured Creditors (the 
"Commjltee") filed its Original Complaint commencing an adkei-sary proceed in^ in the 
Bankruptcy Case. referenced as Adversary Procee.ding No. 00-691. On or about July 17, 2000, 
the Committee filed its First Anended Coinplaint in  the Ad17ersary Proceeding (the "Tax 
c Indeinnification Claim Obiection"), in which the L.iquidating Trustee, aiiiong other things, 
objected to the allowance of each of the hdemnification Cla im.  The Tax Indeiiinification Claim 
Objection remains pending and the Liquidating Trustee is the successor to the Committee on 
such objection. 

1. On or about June 30, 2002, the Liquidating Trustee filed an objection to the 
The Surrogate Tax Claim Surrogate Tax Claim (the "Surrogate Tax Claim Obiection"). 

Objection remains pending, 

J .  The Tax lndeinnification Claimants and the Liquidating Trustee (collectively, the 
"Parties"), and certain other persons, intend to enter into a certain Settlement Agreement 
contemporaneously with entering into this Tax Claim ,4greeiiient, providing for: among other 
things, the resolution of claims beldnging to the SinarTalk Estate against certain foiiner officers 
and directors of the Debtors (the "D&0 Settlement .4~reeinent"). 

K. In connection uith the resolution of the claims to be resolved under the DgLO 
Settlement .4greeiiient, the Parties desire to establish certain tenns under which they shall 
provide for the estimation of reserves on account of the Surrogate Tax Claim and the Tax 
Lndemnification Claims (collectively, the "Tax Claims") until such claims and the Surrogate Tax 
Claim Objection and the Tax Indeinnification Claim Objection (collectively. the "Tax Claim 
Obiections") are resolved by final order of the Bankruptcy Court. 

Ui COXSIDER4TlON OF THE FOREGOING, and for the covenants and agreements 
set forth in this Tax Indeinnification Clai~n Agreement, and for other good and iialuable 
consideration, the receipt and sufficiency of u:hich hereby are acknowledged. the Parties agree as 
folfoM~s: 
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1 . Estimation of Tax Claiiiis. C,omiiienc.in~ u.ilhoUf delay upon the alsl~i*o\~al of Ibis 
.4greeriient by the  Banki-uptcy Couit, the Liquidating Truslee shall estimate the Trust's liability 
on account of all of tlie Tax Claims in the tota1 aiiiount of FIFTY THOUSAND DOLLARS 
CSSO.000) and shall maintain a ininiiiium of such amoun~ in resen'e on account of the Tax Claims 
for the purposes of making future distributions on such claims under the Plan. The Liquidating 
Trustee, at its sole discretion. may determine to maintain reserves on account of the Tax Claims 
in excess of the Esriinated Tax Liability. To the extent that any of the Tax Claims become 
"d4110~~ed Claims", as that term is defined under the Plan. the Liquidating Trustee shall separately 
reserve and make distributjons for such Tax Claim as provided under the Plan. The Liquidating 
Trustee's obligation to reserve on account of a11 Tax Claims that are Disputed Claiins shall 
teiniiiiate the earlier of: ( i )  the entry of a final order- by the Bankruptcy Court adjudicating all of 
the Tax Claims (including the adjudication of the Surrogate Tax Claim as to all taxing authorities 
identified in that claim). such that (a) upon entiy of the final order, all of the Tax Claiiiis will 
have been allowed, disallowed or ot1iei~;r~ise fully resolved and (b) if any Tax Claim is 
determined to be an .4 l lo~*ed  Claim, the cash resen-es maintained on account of such allowed 
Tax CIaiiii(s) exceed the amount that the Trustee would otherwise be requii-ed IO niaintajii under 
the t e r m  of the Plan: or ( j i )  the entrjf of an 01-del- of the Bankruptcy Court that the Trust has been 
fu l  bj administered. 

_. 7 Partial Allowance of the Sun-orale Tax Claim: The Sui-ro~ate Tax Claim shall be 
allowed in the amount claimed by the h/lN DOR in the hllN Tax Assessment, plus interest and 
penalties as pennitted under applicable State law. The a l l o ~ ~ ~ a n c e  of the Sun-ogafe Tax Claim for 
the taxes described in the h4-N Tax Assessnient shall be without prejudice to: (i) the alloumce of 
the Sun-osate Tax Claiiii as to other alleged unsatisfied tax obligations of the Debtors, if any, 
related to the Debtors' business operations; and (ii) all objections. counterclaims and other 
actioiis maintainable by the Liquidating Trustee regarding any alleged unsatisfied tax obiisations 
of the Debtors. 

? 
3 .  Stipulations. The Paities stipulate that this Tax Claiiii Agreement and tlie teiins 

hereof shall not be construed as e17idence regarding the merits or the actual allowable ainount: if 
any, of any of the Tax Claims, and that this Tax Claiin Agreement and the terms hereof shall be 
without prejudice the rights of the Liquidating Trustee or any of the Tax hdemnification 
Claimants regarding adjudication of the Tax Claims and the Tax Claim Objections. The Parties 
hr ther  stipulate that this Tax Claini A_ei-eement aiid the teiiiis hereof shall be without prejudice to 
the rights of any of the Tax Indemnification Claimants arising upon the allowance of an!; of the 
Tax Claiins. in whole or in part, from being brought current on distributiolls on a pro rata basis to 
other holders of "Allowed Claims" (as that term is defined in the Plan) in accordance with the 
Plan. Nothing in this Tax Claim Agi-eeinent shall constitute or be construed to constitute res 
judicata or collateral estoppel on any issues related to the allowance or disallowance of the Tax 
Claims or any other claims asseried by the Tax lndeiiinification Claimants. 

4. 
Except as 
other rep I 

D i s c 1 ai in er of p+1 I 0 th el- R e p r e s en t a t j on s . Wa IT an t i e s . PI- omi s e s . an d h du cem ent s . 
expressly set forth herein and the DLkO Settlement Agreement, the Parties make no 

~ *esentations or uran'anties to the other Parties, whether express or implied or by 
operation of lauv of otherwise. Without in an!' w a y  limiting the foregoing the Parties agree and 
acknowledge that. except for the promises aiid agreements set forth in the D&O Settlement 
J4gr-een2ent. no addirional promise or agreciiient bas been made as consideration for this Tax 



Claim Agreenxnt and that the execution of this Tax Claim Agreement has n o t  bee11 induced bj: 
any rcpresentalioii of the Pai-ties or anyone on their behalf, including \~ , i thou~ liinjlation any 
~-epi-esentation 01- stateinerit regarding the nature, extent or duration of damages sustained or any 
other matter. Each Pai-ty has undertaken such jndependent investigation as j t  deeras appropriate 
and is entering into this Tax Claim Agreement in reliance on that investigation and eL7aluation 
and not in reliance on any advice: disclosure, represenlation or infonilation provided by or 
expected from any other Party or its attorneys or representatives. 

- 5 . Entire Ag-eement. This Tax Claim Agreement constitutes the entire agreement 
among the Parties regarding the Tax Claims and supersedes all prior and conteiiiporaneous 
a greernents. repi-esen tat ions. \v airanties, and understandings of the Parties, whether oral, u!ritten: 
or implied, as to tlie subject matter hereof. No supplement, modification, or amendment of this 
Tax Claim ,4greement or uvaiver of rights hereunder shall be binding unless executed in w-iting 
blr the Party affected thereby. 

6. -4ssipnees: Successors. This Tax Claim Agr-eeinent is and sliall be binding upon 
and shall inwe to tlie benefit of the Par-ties and  heir- respective successors and assigns. 

7. No Admissions. Nothing in this Tax Claiiii Agreenieni or any negotiations or 
proceedings in connection therewith shall constilute or be deemed or claimed to be evidence of 
an admission by any Party of any liability, violation of law, or wrongdoing whatsoever, or  the 
truth or untruth, or merit or lack of merit, of any claim or defense of any Party. Neither this Tax 
Claim AFeeinent nor any negotiations or proceedings in connection herewith may be used in 
any proceeding against any Party for any purpose whatsoever except M'ith respect to effectuation 
and enforcement of this Tax Claim A, ~eei i ien t .  

8. Interpretation and Construction. Each Party acknowledges that it has been or has 
had the opportunity to be represented by counsel and has received or has had the oppoi-tunjty lo 
1-ecejve independent legal advice regarding the meaning and effect of the tenns of this Tax Claim 
Agreement. Each Party agrees that any rule of interpretation 01- consti-uction to the effect that 
ambiguiries are to be resolved against the drafting party will riot be emplo~~ed in the 
inteiyretation. construction, or enforcement of this Tax Claim A, nreement. 

9. Further Assurances. The Parties agree that they will cooperate in executing all 
documents necessary to effectuate this Tax Claim A, veeinenl. 

10. Coun~erpaits. This Tax Claim Agreement may be executed in two or more 
counteiparfs, in udiich case this Tax Claim Agreement shall include each such executed and 
delivered counterpart, each of n-hich shall be deemed to be a part of a single instrument. 

11. Costs. Each Pai-tjr shall bear and be responsjble for an!' and all of its ORTJ 

' expenses (including professional fees) associated with the negotiation of this Tax Claim 
.4greeruent and vyith the matters resoli~ed hereby. 

12. Banhrruptcv Court Juiisdiction and Applicable Law. Each Party consents to the 
exclusjve Juiisdiction of the Banhuptcy Court over any matter, action, or proceeding relatilie to 
this Tax Claim Agreement, including any proceeding brought to enforce. interpret. refoiTii, or 
rescind this Tax Claim Agreement. and agrees that the Bankruptcy C.0ui-t shall be the e~c lus i \~e  



forum to heal-: determine. and en1t.i' appropriate orders and  judgments i n  a11 such matters, actions. 
01- proceedings. This Tax Claim Agreement shall be 201 emed in all respects: including i*alidity> 
interpretation: and effect. by the Bankruptcy Code and the laws  of the Stale of New l'ork: 
wjthout siiijng effect f o  the principles of conflicts of law thereof. 

13. Effectiveness, This Tax Claim Plgreement shall become effective on the first date 
after which: (i) each of the Tax Indemnification Claiinants has executed this Tax Claim 
Agreement and delivered to counsel or the representative for the Trustee an original executed 
counterpart; (ii) the authorized representative of tlie Trustee has executed this Tax Claim 
Agreement and delivered to counsel or the representative for the Tax Indemnification Claimants 
an original executed counterpart; and (iii) Bankruptcy Court has entered an order approving both 
this Tax Claim Agreement arid the D&O Settlement Agreement (the "Approval Order"). 

?N WITKESS W'HER.EOF: each of tlie Parties hereto has caused this Agreement to be 
executed on its behalf by its officers or other dul y-authorized representatives. 

GOLDIN ASSOCIATES, LLC, LIQUIDATWG 
TRUSTEE OFTHE M'ORLDWIDE DIRECT 
LIQUIDATION TRUST 

By : 
Name: 
Its: Managing Director 

ROBERT H. LORSCH 

EMCH L. SPANGENBERG 

RICHARD M. TEICH 

ROBERT R I .  SMITH 

FRED F. FIELDIKG 



JEFF L l S D A U E R  

AHh4ED 0. ALFI 

KENNETH A. VILLIEU 
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lX THE UNITED STATES B.4NKRUPTCY COURT 
FOR THE DlSTRlCT OF DELAWARE 

h re: 8 Chapter 1 1  

WORLDWIDE DIRECT, INC.: et a].: 
k 
5 Case No. 99-00 108 (h4FU7) through 
5 Case NO. 99-00127 (MFW) 

Debtors. c;; 

ORDER GRANTIKG LIQUIDATING TRUSTEE’S MOTION FOR ORDER: (T) 
AUTHORLZTNG AK’D APPROI’ING (A) SETTLEMENT AGREEMENT 

WITH CERTAIN FORMER OFFICJZRS AND DIRECTORS OF DEBTORS, 
,4ND (€3) TAX ESTIMATION AGREEh‘IENT REGARDING SECTION SQlfb)  

TAX CLA4IM AND TAX 1fiDERZNIFECATlOn7 CLAIMS FILED BY CERTAIN 
FORMER OFFICERS AND DIRECTORS OF DEBTORS; AND (In RELEASING 

AND BARRING CERT.4IN CL.4IRIS AGAINST FORhTER OFFICERS AND 
DIRECTORS, AND BRIEF IN SUPPORT THEREOF 

On this day caiiie to be considered the Liqzridutii7g Thustee i Motioi7 For Order-: (I) 

Having considered the h1otion: the rele\iant authority, and the representations of counsel, 

the Court finds that the Motion has merit and should be GRANTED. It is: therefore, 

ORDERED that the material tenns of the Settlement Agreement that is attached to the 

Motion as Exhibit “A1’: and fully incorporated herein by reference, are approved. It is further 

ORDERED that the Liquidating Trustee is hereby authorized to enter into a settlement 

agreement under the same material tenns contained in and in a form substantially ideiitica1 to the 

Settlement Agreement (the “Final Settlement Agreement”). It is further 



ORDERED that the material lei-ins of the Tax Estima~ion ,4yeemeni tha t  I S  attached to 

tlie klotion as Exhibit "B", and fully incojporated herein by reference: are approiled. I t  is hither 

ORDERED that the Liquidating Trustee is hereby authorized to enter into a claims 

estimation agreement under the same material teiins contained in and in a form substantially 

identical to h e  Tax Estiniation Agreement (the "Final Tax Estiniation Agreement"). It js further 

ORDERED that upon full execution of the Final Settlement Agreement and the Final Tax 

Estimatjon Agreement by all parties thereto. the releases provided in the Final Settleiiient 

Agreement shall be and are deemed appi-oL'ed and enforceable. It is further 

ORDERED tha t  upon fu l l  execution of die Final Settlement Agreement and the Final Tax 

Estimation Agreeinent~ all "Holders of Clainis" [as that teiin is defined in the Final Settleiiient 

Azreenient), are perinanentl>~ enjoined fi-0171: and restrained against. commencing or coiitiiiuing 

in any court 01- administrati\~e court 01- adrniiiistrative tribunal or body; any suit: x t ion or other- 

proceeding, or otliei-wise asserting any claim or interest. seeking to hold any .of the Released 

Parties liable Poi- an!' claiin, obligatioii, riglit: intei-est: debt or liability that has been discharged or 

released pursuant to the Final Settlement Agreeiiient. It is hi-ther 

ORDERED that upon full execution of tlie Final Settlement Agreement and the Final Tax 

Estimation PIyeement, a11 persons ntitli actual or constructi1.e knowledge of the Order are 

enjoined from commencing or continuing any action. emp1oy"t of process or act to collect, 

offset or recovery any claim or cause of action, satisfied: released or discharged under the Plan to 

the hllest extent authorized or provided by the Banluuptcy Code, including, without limitation, 

10 the extent provided for or authorized by Sections 524 and I 141 thereof. It is further 

ORDERED. that, regardless of any other teniis of this Order: nothing in this Order shall: 

( a )  liiiiit the rights of any Holder of Claims to continue litigating any pending lawsuits, including 
-7 - 



but not limited to the lawsuits captioned: ( j )  I n  re Sinar-Talk Teleser-vices. lnc. Sec L i t j c -  Case 

NO I C2-98-84 (including the complaints consolidated i n  that matter), pending in the United 

States District Court for the Southein District of Ohio: and (ii) Bruno 17. SmarTalk Telesenkes. 

-. hc.. Case No.  BC194755. pending in the California Superior Court , Los Angeles County; (b) 

h i t  the rights of any Holder of Claims to assert that the actions of any of the Released Parties 

should reduce the amount of any judgment against the Holder of Claims under- the doctrine of 

propor-tionate liability or similar- rights, laws or doctrines; (c) subject to the discharze granted 

under Section 524 and 1 I41 of the Bankruptcy Code. preclude police, federal tax or rep la tory  

agencies from fulfilling thejr statutory duties; 01- (d) bar the claims, if any,  of the United States or 

any other sovereign or goveiimental entity as against the Released Pai-ties. It  is hi ther  

ORDERED that upon fu l l  execution of the Final Settlenient Agreement and the Final Tax 

Estimation Agreement: the Liquidating Trustee shall be and is pemiitted to estimate liability on 

account of the  Tax Claims (as defined and described in the Motion and the Final Tax Estimation 

Ay-eement) for the p~i-pose of funding the Disputed Clajnis Rrsei-lie inaintaiiied in this case as 

prol'ided and pennitted under the terns of the Final Tax Estimation A, .rreement. 

Signed this day of .2002. 

United States Bankruptcy judge 

DALLAS 7971 33-2 4700.1 
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