
U N I T E D  STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF COLORADO 

IN RE: 

INTERNET COMMERCE & 

f /k /a  KMI.NET, Inc., 
C OMhiUN ICATI ONS , INC . , 
EIN 84-1322326, 

Deb tor. 

I IN RE: 

I APPLICATION METHODS, INC., 
a /k /a  E-SELL COTVlbfERCE SYSTEILIS, 
EIN 84-1321266, 

IN RE: 

a /k / a  ROCKY bIOUNTAIN 
BROADBAND, INC., and a /k /a  CNS, 

Debtor. 

ID EALD 11% COW OItlTION, 

EIN 84-1027910, 

Debtor. 

Case No. 01-21097 DEC 
Cha ter 7 

(converted e rom Chapter 11) 

Case No. 01-21098 SBB 
Cha ter 7 

(converted 7 rom Chapter 11) 

Case No. 01-21099 SBB 
Chapter 7 

(Converted from Chapter 11) 

ointl Administered Under u K  Case 0.01-21097 DEC) 

NOTICE PURSUANT TO LOCAL RULE 202 OF MOTION 
FOR APPROVAL OF PROPOSED SETTLEMENT OF DISPUTES 

BETWEEN THE ESTATES AND RFC CAPITAL CORPORATION 

TO ALL PARTIES IN INTEREST: 

NOTICE IS HEREBY GIVEN that Glen R. Anstine, Trustee ha5 requested approval of a 
proposed settlement of controversies between the Estates and RFC Capital Corporahon (“RFC”). 

I. THE DISPUTES 

Prior to the Petition Date (July 31, ZOOl) ,  RFC loaned funds to one or more of the Debtors. 
To secure repayment of the loan, the Debtors granted RFC a security interest (“RFC’s Security 
Interest”) in a broad range of the Debtors’ assets, includmg, without h t a t l o n ,  the Debtors’ 
accounts receivable. On the Petition Date, RFC was owed in excess of $5.9 d o n .  Xlthough RFC 
has liquidated some of its collateral, RFC contends it is s d l  owed apprownately $4.4 r ” n .  
Several dsputes exist between the Trustee and RFC. These dsputes, and other matters, are 
descnbed as follows. 

A. Dispute Re: Allocation of Sale Proceeds. On October 30, 2001, the C o u e  zo 
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entered an Order Authonzing Sale of Property Not 111 the Ordmary Course of Busmess Pursuant tgl 
11 V.S.C. 5 363@)(1) and (m) (the “Sale Order”). Pursuant to the Sale Order, the malonty of the- 
Debtors’ assets were sold free and clear of all hens and interests for total consideration of S 1 . i  

be set aside as a carveout for certain estate professionals, thus leavmg net sale proceeds oP. 
$1,025,000 (the “Sale Proceeds”). The Sale Order further provided that all liens and Interest& -+ 
attached to the Sale Proceeds in the same amount, validty, and prionty as they drd to the assets? CU 
themselves. The Sale Order drd not allocate the Sale Proceeds among the various categories 06 u -- 
assets sold (ie., customer lists, equipment, fumture, contract nghts, general intangbles, goodudl, u 

d o n .  CVith RFC’s consent, the Sale Order also provided that $75,000 of the $1 .l  d o n  woulcF 
*- 



etc.) and, to date, no such allocation has been made by the Court. Followmg the sale (a) RFC 
asserted that RFC’s Security Interest extends to all of the Sale Proceeds, and @) the City and County 
of Denver (“Denver”) asserted tax liens and other interests in a substanual pomon of the Sale 
Proceeds. On June 19, 2002, an agreement was reached between the Trustee, RFC and Denver 
regardmg certain aspects of Denver’s claim. Pursuant to said agreement, the Trustee holds $158,000 
of the Sale Proceeds plus accrued interest in a segregated account (with mterest, the “$158,000 
Fund’). In said agreement, the Trustee has acknowledged that Denver’s tax liens are valid and 
attach to the $158,000 Fund, subject only to possible application of 11 U.S.C. 5724@). RFC has 
waved all claim to or interest in the $158,000 Fund, except potential a b s t r a t i v e  clams and 
superpriority ad.t”strative expense claims. A dispute s d l  remams between the Trustee and RFC 
regardmg the valichty, priority, and extent of RFC’s Security Interest m the Sale Proceeds other than 
the $158,000 Fund (Le., $867,000.00). On May 6,2002, RFC commenced RFC Capital Corporauon 
v. Anstine, Adv. Pro. No. 02-1203 EEB (the “Sale Proceeds Proceeding”) to resolve the dspute. 
@e Sale Proceeds Proceedmg has been placed m abeyance, penchg the outcome of the mouon to 
approve the proposed settlement.) Puxsuant to an Order entered on March 5, 2002, the Trustee 
dsbursed $525,000.00 of the Sale Proceeds (along with $3,072.87 in interest) to RFC on Apnl 2, 
2002. Such dsbursement was without prejuQce to the Trustee’s rights in the subsequently filed Sale 
Proceeds Proceedmg. Following the segregaaon of the $158,000 Fund and the dsbursement of 
$525,000.00, the Trustee held $342,000.00 in Sale Proceeds, plus interest. 

B. Dispute Re: Postpetition Loan. Prior to the October 30, 2001 sale of assets, RFC 
advanced $344,951.53 to certain of the Debtors’ vendors. The advance was made without pnor 
Court approval. On November 8,2001, RFC filed RFC Capital Corporation’s Mouon for Approval 
of Post-Petition Lendmg and Granting Secunty Interest Pursuant to 11 U.S.C. $364 (the 
“Postpetition Loan Motion”). The Trustee objected to the Postpetition Loan Motion and an 
evidentiary hearmg was held. Following the hearing, RFC moved to withdraw the Postpetltlon Loan 
Motion. A hspute exists between the Trustee and RFC regarding whether RFC should be permitted 
to withdraw the Postpeution Loan Motion with prejuchce or without prejulce. RFC and the 
Trustee have briefed the issue, but the Court has not issued its &g. If W C  prevds, RFC beheves 
it wdl have the right to We an orchary Chapter 11 a b s t r a t i v e  expense clam for the $344,951.53 
it advanced. 

C. Dispute Re: Superpriority Administrative Expense Claim. During the course 
of the Chapter 11 cases, the Court entered several cash collateral orders, pursuant to whch  the 
Debtors were authorized to use RFC’s cash collateral. Under these orders, RFC was granted a 
replacement lien m “all post-petition assets of the Debtors’’ to the extent of cash collateral used 
(“RFC’s Replacement Lien”). On hia): 17, 2002, RFC filed a blouon for Order Grantmg 
Superpriority Claim Pursuant to cj507@) (the “Superpriority Motion”), asserting that RFC’s 
Replacement Len faded to provide the promsed adequate protecuon. The Trustee objected to the 
Superpriority Motion and an evidentlary hearmg was held thereon. O n  September 13, 2002, the 
Court entered an Order denylng the Superpnonty hIOhOn. RFC has appealed the order. If RFC 
were to prevad on the appeal and h a subsequent heanng on its Superpnonty blotion, it is k e l y  that 
no Chapter 11 a b s t r a t i v e  expense claims other than WC’s would be paid. 

D. Dispute Re: Transfer Avoidance Claims. RFC asserts that RFC’s SecunR 
Interest and/or RFC’s Replacement Lien attach to the Estates’ potentla1 transfer avoidance clams 
(e.g., preferences, fraudulent transfers, post-penuon transfers) and/or proceeds thereof (the 
“Transfer Avoidance Claims”). As noted above, RFC’s Replacement Lien extends to “all post- 
petition assets’’ to the extent of cash collateral used. On November 26, 2001, the Official 
Unsecured Credtors’ C o m t t e e  filed a document m whch  the Committee argued (in the context 
of a h t e d  objection to RFC’s Postpetition Loan hfohon) that the term “all post-petluon assets” 

2. 



does not include ‘kecovenes from avoidance achons, includmg preferences and fraudulent 
transfers.” The Trustee has not yet taken a position on this issue. 

E. Dispute Re: Existing and Subsequent Cash Receipts. As of October 4, 2002, 
the Trustee held cash (the “Cash on Hand”) m the amount of $685,76669. The Cash on Hand 
includes the $158,000 Fund (with $356.98 interest), remamhg Sale Proceeds m the amount of 
$342,000, and other receipts in the amount of $185,409.71 (the “Existing Receipts”). The Trustee 
anticipates that he wdl receive addltional funds (i.e., subsequent to October 4, 2002) from sources 
whch include, wthout h t a t i o n :  (a) prepetition and postposidon accounts receivable, recovery of 
rerainers, deposits, and other prepayments, and tax refunds (collectively, “Subsequent Cash 
Receipts”), and (b) proceeds of Transfer Avoidance Claims. The Trustee acknowledges that the 
Exsting Receipts and Subsequent Cash Receipts may be subject, in whole or 111 part, to RFC’s 
Security Interest and/or RFC’s Replacement Len. 

F. Other Matters, The Debtors’ accounts receivable, and certain other assets, were 
excluded from the October 30, 2001 sale. The Trustee acknowledges that RFC’s Secunty Interest 
continues 111 the accounts receivable. The accounts receivable include a potentially sipficant, but 
disputed, receivable from Ear thhk  (the “Earthlink Receivable”), anslng from a prepetition sale of 
certain of the Debtors’ assets to Earthlmk. RFC desires to save the expense of foreclosing its lien 
on the Earthllnk Receivable and has asked the Trustee for an assignment thereof. Also, on October 
21, 2002, the Trustee received a phone call and a letter from the controller at Accretive Technology 
Group (,‘AT,’’). The controller represents that ATG bought Debtor ICC’s ‘ Wolfenet” customer 
base in February 2002 and that one of the customers, RUI One Corp (,‘RU17’) mistakenly paid a 
total of $1,498.00, in two payments of $749.00 each, to the Estate. The Trustee confirmed that 
these payments were received. The Trustee and RFC have agreed that the Trustee should retum the 
$1,498.00 to ATG. Finally, at least one Chapter 11 admmstrative expense claimant has suggested 
that some of RFC’s collateral should be subject to surcharge, pursuant to 11 U.S.C. $506(c). 

11. THE PROPOSED AGREEMENT 

On or about October 25,2002, the Trustee and RFC executed a Settlement Agreement (the 
From the Trustee’s perspective, the pmcipai terms of the Agreement are as “Agreement”). 

follow s: 

a. The Trustee w d  dlsburse to RFC the sum of $343,347.03. Thus sum 15 

comprised of the following: (i) $233,000.00 - from Sale Proceeds, and (;> $110,347.03 - 
from Existmg Receipts. The Trustee d confess the vahdty, priority, and extent of RFC’s 
Security Interest and Replacement L e n  in the $343,347.03 as well as the $525,000.00 (plus 
interest) dsbursed to RFC on A p d  2, 2002. Thus, RFC will ultimately receive 
$758,000.00 from the Sale Proceeds ($525,000.00 plus $233.000.00). plus interest 
thereon. and $110.347.03 of the Existiw Receipts. 

b. After the dlsbursement to RFC, the Trustee wdl hold the sum of 

$340,921.66. T h ~ s  sum is comprised of the following: (i) $158,356.98 -- the $158,000 Furid 
(with $356.98 interest), (i) $109,000.00 -- remamhg Sale Proceeds, and (i) $73,564.68 - -  

remaining Eusting Receipts (less $1,498.00 to ATG). p h e  Trustee w d  drsburse $1,498 (IO 

to ATG.) RFC wdl wave any and all claim to these funds. 

C. All Subsequent Cash Receipts (i.e., from October 3, 2002, forward) f r o m  
prepeation and postpetition accounts shall be mechately forwarded to RFC by the T ~ u ~ ~ c c .  
free of any c h  by the Trustee. All other Subsequent Cash Receipts below the t o t d  
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amount of $15,000 shall be retained by the Trustee, free of any claim by RFC. RFC wdl 
retain its Secmty Interest in Subsequent Cash Receipts exceedmg $15,000 m total, and any 
such receipts whch are part of RFC’s collateral wdl be tumed over to RFC. 

d. The Postpetition Loan Motion shall be deemed wd-idrawn with prejudice, 
RFC m d l  withdraw its appeal of the Order denying its Superpnonty Motion, and the Sale 
Proceeds Proceedmg wdl be drsmissed with prejudce, the parties to bear their own costs and 
attorney’s fees. 

e. RFC d waive RFC’s Security Interest and RFC’s Replacement Lien m 
respect to all Transfer Avoidance Claims and all proceeds thereof. 

f. The Trustee shall be deemed to have assigned to RFC all nght, utle, and 
mterest of the Estates in and to any receivable or m o u n t  owed to the Estates by Earthhnk 
and any and all clams, of any nature whatsoever, a w s t  Ear thhk  held by the Estates. Such 
assignment is without any warrantles or representations. 

g. The Trustee and the Estates, on one hand, and RFC, on the other hand, wdi 
be deemed to have “agreed not to seek from the other’’ any payment of claims except 
(i) claims arising under h s  L\greement and (ii) RFC’s obligation to pay to the Estates any 
surplus funds collected from liquidation of its collateral, after fill satlsfaction of all 
obligaaons owed by the Debtors to RFC. Without h t m g  the generality of the foregomg: 
(a) RFC shall not seek payment from the Trustee or the Estates of any adnumstrative 
expense claim, superpriority adrrrrmstratlve expense claim, o r  prepetition claun and (’b) the 
Trustee and Estates release RFC and shall not seek payment from RFC of any 5506(c), 
Transfer Avoidance Claims, any other claims under Chapter 5 of the Bankruptcy Code and 
any other claims not covered by the ,-lgreement. 

,i copy of the pleadmg is available for inspectlon m the Bankruptcy Court Clerk’s Office, 
721 19th Street, Denver, Colorado 80202 or upon request from the undersigned attomey. 

Pursuant to Rule 202 of the Local Rules of Bankruptcy Procedure, if you desire to oppose 
tGLls action you must file a written objection and request for a hearing with the Court on or before 

D e c .  4 ,  2002 , and serve a copy thereof on the undersigned attomey. Objections and 
requests for hearing shall clearly speafy the grounds upon whlch they are based, i nc lubg  the 
citation of suppormg legal authority, if anv. General objecuons w d  not be considered by the Court. 

In the absence of a timely and substanuated objection and request for hearing bp an 
interested party, the court may approve or grant the aforemenuoned motlon or  appbcauon without 
any further nonce to crechtors or other interested partles. 

Dated: November L, 2002 

P u p  ‘4. Pearban, #11426 
730 Seventeenth Street, Suite 650 
Denver, Colorado 80202 
Ph.: (303) 572-3000 
Fax: (303) 572-7533 
E-mail: p D e arlman@,D earlman dal to n. co m 

ATTORNEYS FOR CHAPTER 7 TRUSTEE 
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