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CASE BACKGROUND 

On September 20, 2002, Teleport Communications Group, Inc. and 
TCG South Flor ida  (TCG) filed its Confidential Petition f o r  
Expedited Enforcement of an Interconnection Agreement with Verizon 
Flo r ida ,  I n c .  On October 11, 2002 ,  Verizon Florida Inc. (Verizon) 
filed its Motion to Dismiss the Complaint of TCG. On October 23, 
2002, TCG filed its response to Verizon's Motion to Dismiss. In its 
Response, TCG notes that since Verizon did not claim confidential 
treatment, it appears that i t s  Petition no longer needs to be 
treated as confidential. 

In its Motion to Dismiss, Verizon states that the underlying 
dispute between the parties arose from TCG's claims f o r  reciprocal 
compensation and Verizon's counter-claims for TCG's alleged breach 
of the interconnection agreement submitted to private arbitration 
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pursuant to the parties' agreement. Verizon asserts that during 
the course of the arbitration, TCG filed a Motion to Compel t he  
production of arbitration awards involving other Verizon 
interconnection agreements. Verizon states that it opposed TCG's 
Motion to Compel on procedural grounds based on TCG's failure to 
provide a written discovery request and that the motion was time 
barred. Further, Verizon states that it argued that the 
arbitration awards were confidential and therefore not subject to 
discovery. 

However, on August 9, 2002, the Arbitrator granted TCG's 
Motion to Compel. Verizon states that it produced one of the 
previous awards not subject to a confidentiality provision, but did 
not produce the other awards because it believed the order exceeded 
the Arbitrator's authority. TCG requested a conference with the 
Arbitrator on August 26, 2002, and the Arbitrator issued another 
order. According to Verizon, TCG has not sought to enforce either 
of the Motions to Compel in cour t ,  but rather has filed a petition 
before the Commission. 
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DISCUSSION OF ISSUES 

ISSUE 1: Should Verizon Florida, Inc.'s Motion to Dismiss Teleport 
Communications Group, Inc. and TCG South Florida's Confidential 
Petition for Expedited Enforcement of an Interconnection Agreement 
be granted? 

RECOMMENDATION: Yes. The Commission should grant Verizon Florida, 
Inc.'s Motion to Dismiss Teleport Communications Group, Inc. and 
TCG South Florida's Confidential Petition for Expedited Enforcement 
of an Interconnection Agreement. (CHRISTENSEN) 

STAFF ANALYSIS: As noted in the Case Background, on September 20, 
2002, TCG filed its Confidential Petition for Expedited Enforcement 
of an Interconnection Agreement with Verizon. In its Petition, TCG 
requests that the Commission enforce two discovery orders issued by 
the private Arbitrator. On October 11, 2002, Verizon filed its 
Motion to Dismiss. 

Verizon's Motion 

Verizon argues in its Motion that the Commission should 
dismiss T C G ' s  petition because TCG has not properly invoked this 
Commission's jurisdiction. Verizon states t h a t  under the parties' 
interconnection agreement, they were to submit all disputes arising 
out of the agreement or its breach to private arbitration. Verizon 
asserts that the arbitration provision is valid and enforceable 
under the Telecommunications Act of 1996. Verizon states that in 
fac t  the matter has been submitted to a private arbitrator and 
discovery has been completed and a hearing was scheduled for 
October 11, 2002. 

Verizon s ta tes  that TCG does not seek to enforce the 
interconnection agreement but rather TCG's complaint is directed at 
enforcing the Arbitrator's order. Verizon argues that enforcement 
of an Arbitrator's order, like the enforcement of a subpoena issued 
by a court, is a role for a court of general jurisdiction.' 

'Verizon citing to Western Employer Ins. Co. v. Merit Inc. 
Co., 492 F. Supp. 53, 54 ( N . D .  111. 1979)(enforcing in part and 
quashing in part arbitrator's subpoena). 
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Verizon further argues that it is well-settled law that the 
Commission is not a court of general jurisdiction but rather only 
has those powers granted by statute expressly or by necessary 
implication.2 Verizon cites to East Central Reqional Wastewater 
Facilities Operatinq Bd. v. City of West P a l m  Beach, 659 So.2d 
402,404 ( F l a .  Dist. Ct. App. 1995), for the proposition that \ \ I  [ A I S  
a creature of statute,' the Commission 'has no common law 
jurisdiction or inherent power.'" 

Verizon contends that nothing in the statute grants this 
Commission the authority to enforce the type of private arbitration 
order at issue here. Verizon states that Section 364.162, Florida 
Statutes, on which TCG relies, is inapplicable by its plain terms. 
Verizon states that Section 364.162, Florida Statutes, provides 
that "the Commission 'shall have the authority to a r b i t r a t e  any 
dispute regarding  interpretation of interconnection or resale 
prices and terms and conditions. (emphasis in original) Verizon 
argues that the issue in dispute here has nothing to do with 
arbitration but rather the enforceability of a collateral discovery 
order issued in a private arbitration. Verizon points out that the 
issue that the Commission would be called on to resolve is the 
Arbitrator's power to compel Verizon to produce documents, which in 
no way implicates this Commission's regulatory responsibility or 
area of expertise. 

Verizon concludes that nothing in Florida law provides this 
Commission with the authority to enforce a private arbitration 
order. As such, TCG's complaint should be dismissed. Verizon 
states that if its motion is granted, TCG still has a remedy to 
seek enforcement by going to a court of general jurisdiction. 

TCG' s Response 

In its Response, TCG states that for Verizon's Motion to 
Dismiss to succeed, Verizon must show that the Commission cannot 
grant its petition. TCG argues that under Varnes v. Dawkins, 624 
So.2d 349, 350 (Fla. lSt DCA 1993), Verizon's motion should be 
denied because the relief requested by TCG is well within the 
Commission's authority to grant. 

2Deltona Corp. v. Mayo, 342 So.2d 510, 512, n.4 (Fla. 1977) 
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TCG argues that the parties have an interconnection agreement, 
approved by the Commission, that contains terms and conditions 
regarding submission of disputes to arbitration. TCG argues that 
Verizon has violated those terms and conditions. TCG asserts that 
it has sought the Commission’s assistance in enforcing those terms 
and conditions and has requested that the Commission order Verizon 
to provide TCG with a specific document. TCG contends that the 
Commission has clear authority to enforce interconnection 
agreements, and equally clear authority to require a certificated 
Florida telecommunications company to produce records and 
documentation. 

TCG states that as noted in its petition, Section 2.1 of the 
parties‘ interconnection agreement specifies that \I’ [nlegotiation 
and arbitration under the procedures provided herein shall be the 
exclusive remedy for all disputes between GTE and [TCG] arising out 
of this Agreement or its breach’.” TCG argues that both parties 
have a duty to submit to arbitration and comply with orders issued 
by the assigned Arbitrator. TCG asserts that Verizon has refused 
to obey two lawful orders issued by the Arbitrator, thereby 
breaching its obligation to submit to arbitration. 

TCG argues that contrary to Verizon‘s assertion that the 
Commission does not have authority to direct compliance with the 
Arbitrator’s order, the Commission has authority to enforce a l l  
terms and conditions of the interconnection agreement and has the 
authority to require Verizon to provide the document. TCG states 
that the  Commission clearly approved the agreement which was later 
adopted by TCG and therefore retains the authority to enforce the  
terms and conditions of the interconnection agreement it approved. 
TCG contends that t h e  Commission has never declined to enforce its 
orders, or interconnection agreements approved by its orders, on 
the grounds it lacks jurisdiction to do so. 

TCG contends that under Verizon’s theory, the Commission may 
enforce some terms and conditions of an interconnection agreement, 
but lacks authority to enforce others. TCG argues that Section 
364.162, Florida Statutes, does not support  Verizon‘s narrow 
interpretation, but rather it grants  the Commission full authority 
to address any dispute regarding the interpretation of 
interconnection terms and conditions. Further, TCG asserts that 
the Commission has general regulatory authority over certificated 
Florida ILECs such as Verizon and that under Section 364.183, 
Florida Statutes, the Commission may require Verizon to produce 
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records and documents with or without a request from a 
telecommunication company. 

TCG concludes that the crucial issue in resolving Verizon’s 
Motion is whether TCG has alleged facts sufficient to s t a t e  a 
claim, not whether the Commission should grant TCG’s claim. TCG 
asserts that the relief it has requested is well within the 
Commission‘s authority to grant and thus Verizon’s Motion should be 
denied. 

Analysis 

Under Florida law the purpose of a motion to dismiss is to 
raise as a question of law the sufficiency of the f ac t s  alleged to 
state a cause of action. Varnes v. Dawkins, 624 So. 2d 349, 350 
(Fla. 1st DCA 1993). In order to sustain a motion to dismiss, the 
moving party must demonstrate that, accepting all allegations in 
the petition as facially correct, the petition still fails to state 
a cause of action for which relief can be granted. In re 
Application for Amendment of Certificates Nos. 359-W and 2 9 0 - S  to 
Add Territory in Broward County by South Broward Utility, Inc., 95 
FPSC 5 3 3 9  (1995); Varnes, 624 So. 2d at 350. When ”determining 
the sufficiency of the complaint, the trial court may not look 
beyond the four corners of the complaint, consider any affirmative 
defenses raised by the defendant, nor consider any evidence likely 
to be produced by either side.” - Id. However, staff notes that 
Verizon‘s Motion to Dismiss questions this Commission‘s authority 
to hear the subject matter. Thus, regardless of whether all of 
TCG’s allegations in its Complaint were facially correct, i f  the 
Commission were to determine that it lacks subject matter 
jurisdiction, the Complaint would have to be dismissed. 

As noted by the parties, TCG‘s complaint arises from a private 
arbitration conducted in accordance with the parties’ current 
interconnection agreement which was approved by the Commission. 
Essentially, TCG requests t h a t  this Commission order Verizon to 
comply with two orders issued by the  private Arbitrator. TCG’s 
argument is that this Commission has authority to grant this relief 
based on Section 364.162, Florida Statutes, which authorizes the 
Commission to arbitrate disputes regarding terms and conditions of 
interconnection agreements. 

S t a f f  disagrees with TCG‘ s analysis that the discovery orders 
are terms and conditions of a Commission approved interconnection 
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agreement thereby invoking the Commission’s jurisdiction. The 
private Arbitrator’s discovery orders are not terms or conditions 
of the interconnection agreement. Rather, the discovery orders are 
merely a consequence of compliance with the terms and conditions of 
the interconnection agreement which requires private arbitration. 
T h e  alleged act of non-compliance with the Arbitrator‘s order by a 
party does not confer this Commission with jurisdiction over the 
Arbitrator’s orders. 

As noted by Verizon, in Deltona Corp. v. Mayo, the Court found 
that the Commission has only those powers granted by statute 
expressly or by necessary implication. Further, in East Central 
Regional Wastewater Facilities E d . ,  the Fourth Circuit noted that 
as a statutory creature, the Commission has no common law 
jurisdiction or inherent power. a. at 404. Contrary to T C G ‘ s  
assertion, staff believes that Section 364.162, Florida Statutes, 
does not confer by necessary implication the power to enforce a 
foreign jurisdiction’s discovery orders. Further, staff notes that 
Section 364.015, Florida Statutes, only authorizes this Commission 
to seek equitable relief in an appropriate circuit court, not to 
order equitable relief. Should the parties wish to enforce any 
orders issued from the private arbitration, staff believes that the 
appropriate forum for such enforcement would be a court of general 
j uri sdi c t ion. 

Thus, staff believes that this Commission lacks the subject 
matter jurisdiction to grant t he  relief sought by TCG to enforce 
t h e  discovery orders issued by the private Arbitrator. Therefore, 
the Commission should grant Verizon Florida, Inc.’s Motion to 
Dismiss Teleport Communications Group, Inc. and TCG South Florida’s 
Confidential Petition for Expedited Enforcement of an 
Interconnection Agreement. 
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ISSUE 2: Should t h e  docket be closed? 

RECOMMENDATION: Yes, if t h e  Commission approves staff’s 
recommendation on Issue 1, t hen  this docket should be closed. 
( CHRISTENSEN) 

STAFF ANALYSIS: If the Commission should approve staff’s 
recommendation on Issue 1, then staff recommends that this docket 
should be closed. 
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