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P R O C E E D I N G S  

(Transcript follows i n  sequence from Volume 1.) 

CHAIRMAN JABER: BellSouth, l e t ' s  put your witness up 

on the stand, get started w i th  the  testimony and the exhib i ts ,  

and then w e ' l l  probably break for lunch. I s  i t  M r .  R u s c i l l i ?  

MS. WHITE: BellSouth would c a l l  John R u s c i l l i  t o  the 

stand. 

CHAIRMAN JABER: Ms. White, was M r .  R u s c i l l i  i n  the 

room when we swore i n  witnesses? 

MS. WHITE: He was. And because o f  the fac t  t h a t  

M s  . Kennedy and Mr . G i  11 an are no 1 onger i n  the case, there 

have been some changes t o  a l l  o f  Bel lSouth's testimony, some 

tha t  needs t o  be withdrawn. So f o r  the ease o f  the Commission 

and the part ies,  what we've done i s  when we put up each 

witness, w e ' l l  hand out l i k e  a l i t t l e  summary o f  what those 

changes are. And t h a t ' s  what Ms. Mays i s  doing now f o r  

M r .  R u s c i l l i .  

CHAIRMAN JABER: This w i l l  be primarily on rebut ta l ,  

I assume? 

MS. WHITE: Yes, i t  i s .  

CHAIRMAN JABER: Okay. 

MS. WHITE: I th ink  j u s t  about a1 

rebuttal  . 
CHAIRMAN JABER: Okay. Thank you 

o f  i t  w i l l  be on 

MS. WHITE: So I ' m  not qu i te  sure whether you would 

FLORIDA PUBLIC SERVICE COMMISSION 
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prefer t h i s  t o  be put i n  as an exh ib i t  o r  j u s t  a reference or 

however you desi re. 
CHAIRMAN JABER: You know, t h a t ' s  probably the most 

e f f i c i e n t  way o f  doing it, but l e t ' s ,  l e t ' s  do i t  the tedious 

way. So l e t ' s  get started w i th  the d i r e c t  testimony and w e ' l l  

go from there. 

JOHN A. RUSCILLI 

was ca l led as a witness on behalf o f  BellSouth 

Telecommunications, Inc., and, having been duly sworn, 

t e s t i f i e d  as follows: 

DIRECT EXAM I NATI ON 

BY MS. WHITE: 
Q Mr. Rusci l l  i t  would you please s tate your name and 

address f o r  the record. 

A My name i s  John Rusci l l  i . I work a t  675 West 

Peachtree, At1 anta, Georgia . 
Q By whom are you employed and i n  what capacity? 

A I ' m  employed by BellSouth Telecommunications. I ' m  

Senior D i  rector o f  Pol i c y  Imp1 ementati on and Regul a t o r y  

Compl i ance. 

Q Have you caused t o  be p r e f i l e d  i n  t h i s  case d i r e c t  

testimony consist ing o f  45 pages? 

A Yes, ma'am. 

Q Do you have any changes t o  tha t  testimony? 

A Yes, ma'am. 
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Q 

A Yes, ma'am, I w i l l .  

Could you l e t  me know about those changes, please? 

On Page 7 on Line 3. I ' l l  w a i t  on you, M r .  Fe i l .  

It ' s j u s t  a number change. 

Change Page 20 t o  Page 21. 

Q I ' m  sorry. What page are you on? 

A I ' m  on Page 7 on Line 3. Change the  number 20 t o  21. 

Q Thank you. Apparently your lawyer can't look a t  the 

r igh t  page number, so t h a t ' s  the problem I was having. 

A That 's okay. 

Q 

A She's s t i l l  a f i n e  lawyer. 

Q 

Do you have any other - -  

Do - - and I'll give you the $5 I owe you for tha t ,  

Do you have any other changes? 

CHAIRMAN JABER: She's also cheap. 

MS. WHITE: That 's t rue.  Very cheap. 

THE WITNESS: No, ma' am. 

BY MS. WHITE: 

Q Okay. I f  I were t o  ask you the questions contained 

i n  your d i r e c t  testimony today, would your answers be the same? 

A Yes, they would. 

Q And attached t o  your d i rec t  testimony d i d  you have 

three exhib i ts  labeled JAR-1, JAR-2 and JAR-3? 

A Yes, ma'am. 
Q And do you have any changes t o  those exhib i ts  a t  t h i s  
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t i  me? 

A No, ma'am. 

MS. WHITE: Madam Chairman, I ' d  ask tha t  the 

testimony, the d i rec t  testimony be entered i n t o  the record as 

though read from the stand. 

CHAIRMAN JABER: The d i r e c t  testimony o f  John A. 

Rusc i l l i  shal l  be inserted i n t o  the record as though read. 

MR. FEIL: Madam Chair, may I ask one c l a r i f i c a t i o n  

i n  tha t  regard? 

CHAIRMAN JABER: Sure. 

MR. FEIL: I n  h i s  testimony he does re fe r  t o  the 

d r a f t  o f  the report .  We've entered or s t ipu lated the f ina l  

version o f  the report .  

any changes necessary as a r e s u l t  o f  going from d r a f t  t o  f i n a l .  

I don' t  know i f  the page change he made i s  a result o f  going 

from d r a f t  t o  f i n a l .  

I don' t  know whether or not there are 

CHAIRMAN JABER: Yeah. That 's a very good question. 

THE WITNESS: Good point .  

CHAIRMAN JABER: Let me ask Ms. White f i r s t .  Did 

you - - you meant t o  include the f i n a l  report.  

MS. WHITE: That 's correct. That i s  another change 

tha t  Mr. R u s c i l l i  should probably make t o  Page 7, Line 2 o f  h i s  

d i rec t  testimony, t o  delete the word "d ra f t .  I' 

THE WITNESS: Yes. T h a t ' s  f i ne .  

MR. FEIL: Excuse me. 
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THE WITNESS: But I'm not sure about the page number. 

I ' v e  j u s t  looked a t  the d r a f t  here. Excuse me, Mr. F e i l .  

MS. WHITE: Maybe i f  we could look tha t  up a t  the 

break and then w e ' l l  confirm tha t  the page number, Page 7, Line 

3 should s t i l l  be 21. I'm sorry. I t  i s .  I ' v e  been informed 

by Ms. Mays tha t  i t  i s .  But you should look a t  t ha t  yoursel f ,  

Mr. Rusc i l l i .  

THE WITNESS: Yes, ma'am. 

CHAIRMAN JABER: M r .  Fe i l ,  does tha t  s a t i s f y  your 

concern? 

MR. FEIL: We1 1, the word "d ra f t "  appears throughout. 

I'm not a l l  t ha t  worried about that .  I ' m  more worried about 

made 

t o  

whether or not there are any substantive changes tha t  were 

as a resu l t  o f  going from d r a f t  t o  f i n a l .  

CHAIRMAN JABER: I understand. 

MR. FEIL: And i f  t h a t ' s  something tha t  he needs 

do l a t e r  a t  a break or  as a l a t e - f i l e d  exh ib i t  or  whatever 

t h a t ' s  fine. 

CHAIRMAN JABER: I understand. Ms. White, the 

concern i s  - -  i t  sounds l i k e  a leg i t imate concern. 

t e s t  - - i f  the witness re1 i e d  on a d r a f t  t ha t  no longer 

contains t e x t  in the f i n a l  - -  

I f  the 

MS. WHITE: I t ' s  my understanding there were no 

substantive changes between - -  in the areas tha t  M r .  R u s c i l l i  

c i t ed  "d ra f t "  versus the f i n a l .  But we w i l l  be happy t o  take a 
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look a t  t ha t  on the break and confirm t h a t  for you. 

CHAIRMAN JABER: Sounds good. We a r e  taking a lunch 

break before cross-examination, M r .  F e i l  . 
MR. FEIL: Thank you. 

MS. WHITE: Now I th ink  the testimony has been 

entered i n t o  the record. 

d i rect  testimony t o  be i den t i f i ed?  

Did I ask f o r  the exh ib i ts  o f  the 

CHAIRMAN JABER: NO. 

MS. WHITE: I would so ask, please. 

CHAIRMAN JABER: Okay. JAR-1 through JAR-3 are 

i denti  f i ed as a composite Exhi b i t  12. 

(Exhib i t  Number 12 marked f o r  i d e n t i f i c a t i o n . )  

MS. WHITE: Okay. And do you have any changes t o  

those exhib i ts ,  Mr. Rusci 11 i? 

THE WITNESS: No, ma'am. 

MS. WHITE: Okay. Now you - - d i d  you a1 so cause t o  

3e f i l e d  i n  t h i s  case rebuttal  testimony consist ing o f  26 

3ages? 

THE WITNESS: Yes, ma'am. 

MS. WHITE: Do you have any changes t o  tha t  rebuttal  

testimony a t  t h i s  time? 

THE WITNESS: I have the sections tha t  were str icken 

from my testimony because o f  the withdrawal o f  the other 

21 ayers. 

MS. WHITE: A l l  r i g h t .  Would you please read those 
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into the record, please? 

THE WITNESS: Yes, ma'am. On Page 2, Line 4 through 

'age 3, Line 7. The next one i s  on Page 7, Line 5 through Page 

3 ,  Line 9. The next i s  Page 14, Line 20 through Page 19, Line 

13. And then Page 21, Line 19 through Page 22, Line 6. And 

then continuing, Page 22, Line 23 through Page 25, Line 21. 

Q What was the - -  what was the reason why you've 

rithdrawn those pieces o f  the testimony? 

A Those questions were directed a t  the testimonies o f  

vlr. G i l l a n  and Ms. Kennedy representing FCCA, who have 

Mithdrawn from t h i s  case. 

Q I f  I were t o  ask you the questions t h a t  are contained 

i n  your rebuttal  testimony today w i th  the changes tha t  you've 

jus t  read i n t o  the record, would your answers be the same? 

A Yes, ma'am. 

MS. WHITE: I would ask tha t  M r .  R u s c i l l i ' s  rebuttal  

testimony be entered i n t o  the record w i th  the changes tha t  he's 

made on the stand. 

CHAIRMAN JABER: P re f i l ed  rebuttal  testimony o f  John 

A .  R u s c i l l i  as modified t o  delete port ions indicated already i n  

the record shal l  be inserted i n t o  the record as though read. 

MS. WHITE: Thank you. 

BY MS. WHITE: 

Q And did you have f i v e  exhib i ts  attached t o  your 

rebuttal  testimony labeled JAR-4, JAR-5, JAR-6, JAR-7 and 
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JAR - 8? 

A Yes, ma'am, I did.  

Q 

A Yes, ma'am. JAR-8 was responsive t o  Ms. Kennedy, and 

Do you have any changes t o  those exhib i ts? 

that  should be str icken, also. 

Q All r i g h t .  With the changes t o  those exhib i ts ,  do 

you have any other changes? 
A No, ma'am. 

MS. WHITE: I would ask tha t  the exhib i ts ,  w i th  the 

exception of JAR-8, attached t o  Mr. R u s c i l l i ' s  rebut ta l  

testimony be i d e n t i f i e d  f o r  the record. 

CHAIRMAN JABER: JAR-4 through JAR-7 are i d e n t i f i e d  

as composite Exhib i t  13. 

(Exhibi t  Number 13 marked f o r  i denti  f i  cation. ) 
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BELLSOUTH TELECOMMUNICATIONS, INC. 

DIRECT TESTIMONY OF JOHN A. RUSCILLI 

BEFORE THE FLORIDA PUBLIC SERVICE COMMlSSION 

DOCKET NOS. 0201 19-TP AND 020578-TP 

OCTOBER 23,2002 

PLEASE STATE YOUR NAME, YOUR POSITION WITH BELLSOUTH 

TELECOMMUNICATIONS, INC. (“BELLSOUTH”) AND YOUR BUSINESS 

ADDRESS. 

My name is John A. Ruscilli. I am employed by BellSouth as Senior Director for 

Regulatory and Extemal AfEiirs for the nine-state BellSouth region. My business 

address is 675 West Peachtree Street, Atlanta, Georgia 30375. 

PLEASE PROVIDE A BRIEF DESCRIPTION OF YOUR BACKGROUND 

AND EXPERIENCE. 

I attended the University of Alabama in Birmingham where I earned a Bachelor of 

Science Degree in 1979 and a Master of Business Administration in 1982. After 

graduation I began employment with South Central Bell as an Account Executive in 

Marketing, transferring to AT&T in 1983. I joined BellSouth in late 1984 as an 

analyst in Market Research, and in late 1985 moved into the Pricing and Economics 

organization with various responsibilities for business case analysis, tariffing, demand 

analysis and price regulation. h July 1997, I became Director of Regulatory and 

Legislative Affairs for BellSouth Long Distance, Inc., with responsibilities that 
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included obtaining the necessary certificates of public convenience and necessity, 

testifying, Federal Communications Commission (“FCC”) and state regulatory 

support, federal and state compliance reporting and tariffig for all 50 states and the 

FCC. I assumed my current position in July 2000. 

WHAT IS THE PURPOSE OF YOUR TESTIMONY? 

The purpose of my testimony is to provide BellSouth’s policy positions pertaining to 

the appropriateness of BellSouth’s Key Customer offerings. Specifically, I address 

issues 1, 3A, 3A(i), 3A(ii), 3B, 3B(i), 3B(ii), 3C, 3C(i), 3C(ii), 3D, 3D(i), 3D(ii), 

3D(iii), 3D(iv), 3D(v), 3E, 3E(i), 3E(ii), 4A(i), 4A(ii), 5A, 5B, and 6 as set forth in 

the Commission’s Order Establishing Procedure issued September 23, 2002 (see 

Order No. PSC-02- 1295-PCO-TP). 

DO YOU HAVE ANY GENERAL COMMENTS REGARDING THE 

APPROPRIATENESS OF PROMOTIONAL OFFERINGS? 

Yes. Promotional offerings are the result of a high level of local service competition 

in Florida. Given that Florida customers can choose from a growing array of 

telecommunications services offered by numerous providers, each provider needs 

m a x i ”  flexibility to offer new services and competitive rates as quickly as 

possible. Ths flexibility allows Florida customers to receive the maxi” benefits of 

competition as quickly as possible. 
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Furthermore, from a public policy standpoint, promotions are a natural outgrowth of 

the market development contemplated by the Telecommunications Act of 1996 (“the 

Act”) and supported by both ths Comtnission’s and the FCC’s rules and 

requirements. Specifically, the FCC discussed efforts by incumbent local exchange 

carriers (“ILECs”) to win customers fiom Alternative Local Exchange Carriers 

(“ALECs”) in its September 3, 1999 Order on Reconsideration and Petitions for 

Forbearance, CC Docket No. 96-149 (Order 99-223). In its Order, the FCC 

noted that restrictions on such efforts “may deprive customers of the benefits of a 

competitive market,” explaining that: 

Winback facilitates direct competition on price and other terms, for example, 
by encouraging carriers to “out bid” each other for a customer’s business, 
enabling the customer to select the carrier that best suits the customer’s 
needs. (769). 

Some commenters argue that ILECs should be restricted from engaging in 
winback campaigns, as a matter of policy, because of the ILEC’s unique 
historic position as regulated monopolies. Several commenters are 
concemed that the vast stores of CPNI gathered by the ILECs will chll 
potential local entrants and thwart competition in the bcal exchange. We 
believe that such action by an ILEC is a significant concern during the time 
subsequent to the customer’s placement of an order to change carriers and 
prior to the change actually takmg place. Therefore? we have addressed that 
situation in Part V.C.3, infra. However, once a customer is no longer 
obtaining service from the LLEC, the LLEC must compete with the new 
service provider to obtain the customer’s business. We believe that such 
competition is in the best interest of the customer and see no reason to 
prohibit ILECs from taking part in this practice. (770). 

In addition, the FCC has long used the competitive necessity doctrine in weighmg 

whether price differences may be justified when carriers seek to apply particular 
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rates in particular situations or for particular customers or groups of customers. ’ The 

FCC has repeatedly ruled that carriers may respond to specific competitive threats 

with rates or offerings designed to meet those threats. Moreover, the competitive 

necessity cbctrine has been widely applied in similar situations by other agencies to 

allow regulated companies to meet specific competitive threats with offerings 

targeted to win back or retain customers. Furthermore, promotional offerings have 

also been endorsed as competitively desirable and even exempted fi-om general 

costmg rules.’ Promotions that are commensurate with the threat that ILECs face 

fi-om rival carriers are an example of offerings to targeted groups of customers that 

are justified under the competitive necessity doctrine. 

Finally, the Florida legislature expressly r ecowed  and condoned efforts by price- 

regulated companies like Bellsouth to retain their customers and win customers fkom 

ALECs when it enacted the following language in Section 364.051(5): ‘Wothmg 

contained in this section shall prevent the local exchange telecommunications 

company from meeting offerings by any competitive provider of the sane, or 

functionally equivalent, nonbasic services in a specific geographic market or to a 

specific customer by deaveraging the price of any nonbasic service, packaging 

*’ 
22 

23 

24 

25 

’See inter aliu, American Telephone & Telegraph Co. Charges, Regulatrons, Classifications, and 
Practicesjbr Voice Grude/Privute Line Service (High Densitj)-Low Densitjg Filed with Transmittal 
No. li891, Interim Decision and Memorandum Opinion and Order, Docket No. 19919,55 F.C.C. 2d 224 
(1975); and in the mutter of Amel-iccrn Teleplzone and Telegraph Co., Revisions of TariffFCC No. 260 
privafe Line Services, Series 5000 (Teipak), Memorandum Opinion and Order, Docket No. 18 128,61 
F.C.C. 2d 587 ( 1  976). 

* See Policv and Rules Concerning Rates for Dominant Carriers, CC Docket No. 87-3 13, Order and 
Notice of Proposed Rulemaking, 8 FCC Rcd at 37 17 (1 993). 
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nonbasic services together or with basic services, using volume and term discounts, 

and offering indvidual contracts.” 

DOES THE COMMISSION NEED TO CONSIDER THE LEVEL OF LOCAL 

SERVICE COMPETITION IN FLORIDA WHEN DETERMINING WHETHER 

PROMOTIONAL OFFERINGS ARE APPROPRIATE? 

Absolutely. Promotional offerings? such as BellSouth’s January and June Key 

Customer offerings, are an appropriate competitive response brought about by the 

high he1  of local service competition that exists in Florida. And there clearly is a 

high (and growing’) level of local service competition in Florida today. 

The information that BellSouth recently presented to the FCC in support of its 

request for interLATA long distance authority in Florida and Tennessee, for instance? 

shows that local competition is a reality in Florida. pee Affidavit of Ehbe th  A. 

Stockdale filed in WC Docket No. 02-307, dated September 20, 2002). A copy 

of Ms. Stockdale’s affidavit S attached as Exhibit JAR-1 to my testimony. As 

discussed in Ms. Stockdale’s affidavit, BellSouth estimates that ALECs were serving 

almost 3 1% of the business lines in Florida as of July 2002 (See Stockdale Affidavit, 

Table 1). Among other thmgs, the competitive data contained in Ms. Stockdale’s 

affidavit shows that as of July 2002: 

over 105 ALECs were serving approximately 1,300,OO access lines, 

which is at least 17.7% of the total access lines in BellSouth’s service 

area. 
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at least 51 of the ALEC providers in Florida are facilities-based 

providers. 

BellSouth has over 350 approved Interconnection, Collocation, andor 

Resale agreements with ALECs in Florida. 

BellSouth has completed 1,3 7 1 collocation requests for ALECs in 130 

of BellSouth’s 201 Florida wire centers. 

From these 130 wire centers, ALECs’ collocation arrangements 

enable facilities- based ALECs to address approximately 92% of 

BellSouth’s total access lines. 

(Stockdale Affidavit at 75a.). 

Eke the information in Ms. Stockdale’s Midavit, the information in the 

Commission’s own draft report to the legislature (entitled “Competition in 

Telecommunications Markets in Florida” and issued October 9, 2002)(“2002 Draft 

Competition Report”) squarely addresses the level of local service competition in 

Florida. According to the 2002 Draft Competition Report, ALEC and ILEC 

responses to data requests indicate that as of June 30,2002: 

Competitors in Florida have obtained a 13% market share, up 

from 8% in 2001. 

ALECs have made impressive gains in the business market, 

increasing their share of business access lines to 26%, up from last 

year’s share of 16%. (This represents an increase of 62.5%.). 

(2002 Draft Competition Report at p. 3) Table 3 of the Commission’s 2002 Draft 

Competition Report reflects that ALECs serve over 33% of the business lines w i t h  
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BellSouth’s territory, clearly supporting the Commission’s finding that “ALECs show 

the heaviest presence in BellSouth’s territory.” (See 2002 T$pnl) Competition Report 

at p.33). 
21 

HAVE BELLSOUTH’S PROMOTIONS HINDERED THE GROWTH OF 

LOCAL SERVICE COMPETITION IN FLORIDA? 

No. As I have just explained, there has been tremendous growth in local service 

competition in Florida. Significantly, this growth has occurred duringperiods in 

which BellSouth pronzotions similar to the January and June Key Customer 

offerings have been in effect. Th~s fact alone completely eviscerates any claims 

that BellSouth’s promotional offerings are somehow anticompetitive. 

In fact, a significant amount of h s  growth has occuned in the very wire centers in 

which BellSouth has made the January and June Key Customer offerings available. 

The January Key Customer offering, for instance, went into effect in January of 

2002. The Commission’s draft 2002 Competition Report reflects data that was 

available several months later - in June 2002. Based on the mfomation set forth in 

the Commission’s draft 2002 Competition Report, 

approximately 97% of the January hot wire centers are located in exchanges 
in whch ALECs are serving at least 10% of the business lines3; 

approximately 85% of the January hot wire centers are located in exchanges 
in which ALECs are serving at least 15% of the business lines; 

3 This is the percentage of lines ALECs were serving within a given exchange as ofJune 2002. 
25 
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approximately 79% of the January hot wire centers are located in exchanges 
in which ALECs are serving at least 20% of the business lines; 

approximately 72% of the January hot wire centers are located in exchanges 
in which ALECs are serving at least 25% of the business lines; 

approximately 53% ofthe January hot wire centers are located in exchanges 
in which ALECs are serving at least 30% of the business lines; 5 

6 
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25 
4 This is the percentage of lines ALECs were serving within a given exchange as of June 2002. 

approximately 46% of the January hot wire centers are located in exchanges 
in which ALECs are serving at least 35% of the business lines; 

approximately 24% of the January hot wire centers are located in exchanges 
in which ALECs are serving at least 40% of the business lines; and 

approximately 5% of the January hot wire centers are located in exchanges 
in which ALECs are serving at least 45% of the business lines. 

In most instances, the percentage of lines ALECs were serving in these exchanges as 

of June 2002 represents a significant increase over the percentage of lines ALECs 

were serving in the same exchanges as of June 2001. l h s  further demonstrates that: 

( 1) competition has grown significantly despite BellSouth’s promotional offerings; 

and (2) BellSouth chose the wire centers in which ALECs were aggressively winning 

growing numbers of business lines for inclusion in the January 2002 Key Customer 

offering. 

Sdarly,  based on data set forth in the Commission’s 2002 Draft Competition 

Report: 
approximately 98% of the June hot wire centers are located in exchanges in 
which ALECs are serving at least 10% of the business lines4; 
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approximately 88% of the June hot wire centers are located in exchanges in 
which ALECs are serving at least 15% of the business lines; 

approximately 83% of the June hot wire centers are located in exchanges in 
whch ALECs are serving at least 20% of the business lines; 

approximately 75% of the June hot wire centers are located in exchanges in 
which ALECs are serving at least 25% of the business lines; 

approximately 55% of the June hot wire centers are located in exchanges in 
which ALECs are serving at least 30% of the business lines; 

approximately 48% of the June hot wire centers are located in exchanges in 
whch ALECs are serving at least 35% of the business lines; 

approximately 24% of the June hot wire centers are located in exchanges in 
which ALECs are serving at least 40% of the business lines; and 

approximately 6% of the June hot wire centers are located in exchanges in 
which ALECs are serving at least 45% of the business lines. 

Again, it is evident that BellSouth chose the wire centers in which ALECs were 

aggressively winning growing numbers of business lmes for inclusion in the January 

2002 Key Customer offering. 

20 A. Yes. Telecommunications service providers other than BellSouth are offering 

21 numerous promotions in Florida. Exhibit JAR-2 attached to my testimony is a 

22 

23 

composite exhibit that consists of copies of several promotional offerings that 

ALECs have filed with the Commission. This exhibit demonstrates some of the 

24 

25 

ways ALECs are using promotions to compete with BellSouth and each other. 
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Given the fact that ALECs are not required to file their promotional offerings with the 

Commission, ALECs may be offering other promotions in Florida as well. 

ARE ANY OF THE PROMOTIONS ATTACHED AS EXHIBIT JAR-2 

AVAILABLE ONLY TO NEW CUSTOMERS? 

Yes, several of the promotions are offered to new customers only. For example, 

MCImetro Access Transmission Services, Inc. ’s “Install Waiver Promotion” tariff 

states, “Beginning April 5,2000 and ending September 30,2002, the Company will 

offer the following promotion to all new business facilities based customers who 

convert existing local exchange service from another local exchange carrier to 

MCImetro Local Services.” (FPSC Price List No. 2, 15fh Revised Sheet No. 

89.17, Section 4.9). (Emphasis added) 

Choctaw Communications, Inc. d/b/a Smoke Signal Communications' New 

Customer Promotion tariff offering states that “Beginning June 1,2002, Choctaw will 

offer the following promotions to new customers only.” (2nd Revised Sheet 40, 

effective June 1,2002) (Emphasis added) 

Business Telecom, Lnc. d/b/a BTI’s “Bundle Up Local Promotion”, which is 

described in their Florida Price List No. 1, Zd Revised Page 108, states that (‘the 

Bundle Up Promotion is available to new and existing Customers of Business 

Telecom, Inc. who do not currently have any local service provided by BTI. Based 

on the term ageement signed by the Customer, the Customer can receive up to 5 

months of local line charges fi-ee.” (Emphasis added) 
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NOS Communications, Inch “Customer 6th, loth, and 14’h Invoice Advantage 

Plan” states that “Customers who qualify as a new customer or as either a ‘save’ or 

a ‘winback’ and who meet the eligibility requirements set forth below will receive a 

credit on their dh, loth, and 14‘h invoices as provided following.” (Florida Price List 

Tariff No. 1, Oiiginal Page No. 186) (Emphasis added) 

ARE ANY OF THE PROMOTIONS ATTACHED AS EXHIBIT JAR-2 

ASSOCIATED WITH LOCAL EXCHANGE SERVICE? 

Yes. Both in the testimony above and in the testimony that follows, by u n d e r h g ,  I 

have attempted to hghlight promotions offered by BellSouth’s competitors that apply 

to or are associated with local exchange service. 

DO ANY OF THESE PROMOTIONS REQUIRE THE CUSTOMER TO SIGN 

A TERM CONTRACT IN ORDER TO RECEIVE THE BENEFITS OF THE 

PROMOTION? 

Yes, several of them do. As I stated above, BTI’s “Bundle Up Local Promotion” 

provides additional fkee months of local line charges based on the length of the term 

agreement. For example, a one-year term agreement provides one free monthof 

local line charges, a two-year term agreement provides three free months of local line 

charges, and a three-year term agreement provides five free months of local line 

charges. 
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23 PROVIDE BENEFITS THAT EXTEND BEYOND THE TERM OF THE 

24 PROMOTION ITS ELF? 

25 

Similar to BTI’s offering, several of MCImetro Access Transmission Services, I n c h  

promotional offerings state, “Eligible customers enrolled in this promotion will receive 

a credit applied to each invoice month specified in the schedule below based on the 

customer’s selected len@h of term commitment.” (FPSC Price List No. 2, Sections 

4.1 1,4.12,4.13) (Emphasis added) 

Nuvox Communications, Lnc.’s Service Rebate Voucher Promotion also ties the 

eligibility for customers to receive credit vouchers to the term of the agreement. 

Specifically, ‘ L ~ u ~ t o m e r ~  sigmng 2 year contracts will receive two vouchers, each 

valued at $300.00, and redeemable in the 6th and lSth month of the contract. 

Customers signing 3-year contracts will receive three voucher, each valued at 

$500.00, and redeemable in the gh, lgth and 30th months of the contract.” (Florida 

Price List No. 1, Original Sheet 47.1). The Nuvox offering also states “customers 

signing new service contracts between July 17 and September 14, 2001 will receive 

a ‘free month’ of service credit for each year of the applicable contract term.” (Id. 

2”d Revised Sheet 47.2) 

A review of the sample of promotional offerings included in Exhibit JAR-2 will reveal 

that many of these offerings require the customer to sign a term contract in order to 

receive the benefits of the promotion. 
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Yes. Most of the promotions I just discussed allow customers who enroll in the 

promotion to continue to receive the benefits of the promotion after the enrollment 

has closed. 

DO ANY OF THE PROMOTIONAL OFFERINGS ATTACHED AS EXHIBIT 

JAR-2 CONTAIN TERMINATION LIABILITY PROVISIONS? 

Yes. Most of the promotional offerings contain provisions that obligate customers 

who terminate the contract early to repay any credits received. Some termination 

liability provisions also require customers to pay the value of the monthly recurring 

charges remaining in the term contract. For example, a promotional tariff of XO 

Florida, Inc. contains termination liability provisions that obligate the customer to pay 

the total amount of the free month(s) of service credit(s), and “the value of the 

MRC’s [monthly recuning charges] remaining in the term contract,” should the 

customer terminate service prior to the end of the term commitment. (FPSC Price 

List No. 3, Fourth Revised Page 87 Section 9.1.2). Llkewise, termination liability 

provisions set forth in Xspedius Management Co. of Jacksonville’s tariff states that 

“[a] termination liabihty charge will be applicable for service rate elements provided 

under the Local Advantage Service term payment Plan when service is cancelled 

prior to the end of the chosen Term Plan. The termination fee is equal to the number 

of months remaining under the term agreement multiplied by the monthly rate for the 

corresponding Term aaeement.” (FPSC Price List No. 1, First Revised Sheet 115, 

Section 13.8.1) (Emphasis added). 
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WHY IS IT IMPORTANT FOR THE COMMISSION TO CONSIDER THE 

PROMOTIONAL OFFERINGS OF BELLSOUTH’S COMPETITORS? 

These promotional offerings represent the kind of competitive offers that BellSouth 

has to compete against on a daily basis in order to do business in Florida. As 

discussed above, BellSouth’s competitors often condition their promotional 

discounts on the customer signmg a term contract. Additionally, in many instances, 

BellSouth’s competitors take advantage of their ability to bundle local service 

offerings with other offerings (some of which BellSouth cannot yet offer) by offering 

promotions that condition discounts on interLATA, intmLATA and local service on 

the customer signing a tenn contract for all of these services. 

The promotional offerings of BellSouth’s competitors also demonstrate the critical 

importance of speed to market in rolling out new promotions. Many of the ALECs 

promotional offerings are effective just one or two days after it is filed with the 

Commission. In contrast, BellSouth’s promotional offerings are presumptively valid 

fifteen (1 5) days after the date of fding. Furthermore, BellSouth is obligated to post 

notifications of any promotional offerings on its website forty-five (45) prior to the 

effective date of the promotion. Unllke its competitors, therefore, BellSouth cannot 

roll out new promotions without h t  announcing its plans to its competitors well in 

advance. 

This is sipficant because speed to market is important not only to the company 

offering the promotion, but also to the customers to whom the promotion is offered, 

because the sooner the offer is available, the sooner these customers can realize new 
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benefits as a result of the competition that exists in the local telecommunications 

market in Florida. Clearly, less - and not more - regulatory oversight of 

promotional offerings should be required in Florida. 

Issue I :  How should Section 364.01, Florida Statutes, be interpreted in evaluating 

a BellSouth promotional tariff for conipliance with Chapter 364, Florida Statute? 

Q. DOES SECTION 364.01, FLORIDA STATUTES, ALTER OR EXPAND THE 

COMMISSION’S JURISDICTION OVER AND IN RELATION TO 

TELECOMMUNICATIONS COMPANIES? 

A. No. Although I am not an attorney, Section 364.01, Florida Statutes, provides that 

the legislative intent is to gve exclusive jurisdiction in all matters set forth in Chapter 

364 to the Florida Public Service Commission in regulating telecommunications 

companies. It appears to me that nohng in Section 364.01(4) alters or expands the 

Comnission’s jurisdiction, but instead, Section 344.01 (4) simply gives guidance for 

the Coinmission to consider when it has discretion under the statutes. 

Q. PLEASE ELABORATE ON THE GUIDANCE THAT SECTION 364.01 GIVES 

THE COMMISSION. 

A. Section 364.01 begins with the overarchg limitation that the Commission “shall 

exercise over and in relation to telecommunications companies the powers conferred 

by this Chapter.” Florida Statutes §364.01( 1). The Section then provides that “[ilt 

is the legislative intent to give exclusive jurisdiction in all matters set forth in this 
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chapter to the [Commission] in regulating telecommunications companies . . . .” Id. 

$364.01(2). Subsection (4) goes on to provide that “[tlhe Commission shall 

exercise its exclusive jurisdiction [in all matters set forth in this Chapter] to” 

accomplish various objectives. 

It is clear, therefore, that Section 364.01(4) does not expand the Commission’s 

jurisdiction. Instead, it gives the Commission guidance as to how to exercise the 

jurisdiction that the Legislature already has granted the Commission. 

Accordingly, Section 364.0 l(4) provides that the Commission “shall exercise its 

exclusive jurisdiction” in order to, among other things: 

“ensure the availability of the widest possible range of consumer choice in the 

provision of all telecommunications services,” see $364.0 1 (4)(b). 

“[p]romo te competition by encouragmg new entrants into 

telecommunications markets . . .” see 5 3 64.0 1 (4)( d) . 

“ensure that all providers of telecommunications services are treated fairly, 

by preventing anticompetitive behavior . . . .” see $364.0 1 (4)(g). 

In fact, most of the discretion focuses on “promoting competition,” which is exactly 

what BellSouth’s promotional offerings have done. BellSouth has been offering its 

promotions like the January and June Key Customer offerings for several years, and 

during that time ALECs have gained an increased share of the local market in the 

most competitive wire centers. And, as the Commission’s 2002 Draft Competition 

Report that I previously discussed reveals, ALECs continue to gain market share. 
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If additional restrictions are placed upon BellSouth’s ability to offer promotions, 

Florida consumers will suffer. Without the pressure of BellSouth’s promotional 

offerings, ALECs will be insulated fi-om competition by BellSouth at the cost of 

depriving Florida consumers of the benefits of the vibrant competition that exists in 

the local exchange market in Florida. Because the prices of BellSouth’s promotional 

offerings are not predatory, as BellSouth witness Bemard Shell discusses in his 

testimony, any harm that the ALECs purportedly suffer because of BellSouth’s lower 

prices is simply the natural effect of competition. 

IS IT APPROPRIATE OR NECESSARY FOR THE COMMISSION TO 

PLACE MORE RESTRICTIONS UPON AN ILEC’s PROMOTIONAL 

OFFERING THAN ON AN ALEC’s PROMOTIONAL OFFERING IN 

ORDER TO PROMOTE COMPETITION? 

No. m l e  the Commission may, under appropriate circumstances, impose different 

regulatory oversight on LLECs than it imposes on ALECs, it cannot do so in an 

arbitrav, capricious or discriminatory manner. In fact, that was exactly the 

conclusion reached in the Fresh Look proceeding (FPSC Docket No. 980253-TX) 

here in Florida. The Fresh Look proceeding was a rulemaking proceeding in which 

ths Coinmission issued a rule that basically allowed a customer under a term 

agreement with an ILEC to leave the contract to go to an ALEC without paying 

termination charges. This rule only applied to ILECs, not ALECs. The rule was 

challenged, and the Division of Administrative Hearings (“DOAHs”) issued a final 

order on July 13, 2000 that overturned the Commission’s previous ruling. 
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Paragraph 114 of the DOAH’s order states, “[tlhere was no demonstration that the 

LLECs’ long- term contracts present any greater, or even different, obstacles to 

competing carriers trying to win a customer subject to such an agreement, than 

wouId an ALEC’s long-term contract. Therefore, the fact that the rules capture 

contracts of ILECs, and not contracts of ALECs, renders the rules discriminatory, 

arbitrary, and capricious .” (See BellSouth Telecommunications, Inc. vs. Florida 

Public Service Commission, Case No. 99-5369Rp, Final Order issued July 13, 

2000, at para. 114) (Emphasis added). 

The paragraph concludes by saying, “Indeed, this discriminatory component may, 

contrary to the Co~nmission~s intended goal, produce less, rather than more, 

competition.” (rd..) The same is true in this instant proceeding - creating a rule or 

establishing criteria that places restrictions only on an ILEC’s promotions, and not on 

an ALEC’s promotions, will only impede competition in Florida. 

Issue 3A: What criteria, if my, should be established to determine whether the 

termination liability terms and conditions of a BellSouth pronaotional tariff 

offering are unfair, anticonipetitive, or discriminatory? 

Q. WHAT IS BELLSOUTH’S POSITION REGARDING THIS ISSUE? 

A. BellSouth’s position is that the existing Florida law addressing liquidated damages, 

along with competitive market forces, is sufficient to ensure that termination liability 

terms and conditions are not unfair, anticompetitive, or discriminatory. BellSouth 

will address existing law in its post-hearing brief. 
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As for competitive market forces, one need look no Mher  than the local exchange 

service tariffs that ALECs have filed with the Commission to see just how common 

termination liability terms and conditions are in the local telecommunications market. 

The filed tariffs of several Florida ALECs, for example, contain language regarding 

termination liability that is identical or substantially slrmlar to the following language 

that appears in FDN’s tariff: 

Customer’s termination liability for cancellation of service shall be equal 

all unpaid nonrecurring charges reasonably expended by 
Company to establish service to Customer, plzrs; 

any disconnection, early cancellation or termination charges 
reasonably incurred and paid to t h d  parties by Company on 
behalf of Customer; plus 

all recurring charges specified in the applicable Service Order 
for the balance of the then current term discounted at the prime 
rate announced in the Wall Street Journal on the third business 
day following the date of cancellation; 

minus a reasonable allowance for costs avoided by the 
Company as a direct result of Customer’s ~ancellation.~ 

... 

5 See, e.g., Florida Digital Network, Inc. Florida Price List No. 1 $2.8.1. See also @Link Networks, 
Inc. Florida Price List No. 2 $2.1 1.1; 1-800-Reconex, Inc. Florida Price List No. 1 52.7.2; Access Integrated 
Networks, Inc. Florida Price List No. 1 52.7.2; Access Point, Inc. Florida Price List No. 1 $2.8.1; Actel 
Integrated Communications, Inc. Florida Price List No. 1 $2.8.1; AT&T Broadband Phone of Florida, LLC 
Florida Price List No. 2 52.13; MCI Metro Access Transmission Services LLC F.P.S.C. Price List No. 2 
$2.7; MCI Worldcom Cornmunications, Inc. FPSC Price List No. 2 $2.8.1; Melbourne Venture Group, LLC 
Florida Price List No. 1 $2.16.1 ; Nationnet Communications Corporation Florida Local Price List 52.12.2; 
XO Florida, Inc. FPSC Price List No. 3 52.7.2. This is not intended to be an exhaustive list of ALEC tariffs 
that contain such termination liability provisions. 
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The filed tariffs of other Florida ALECs contain language that is identical or 

substantially similar to the following language that appears in IDS Telcom, LLC’s 

tariff: 

If any portion of the Customer’s service is disconnected for any 
reason prior to the end of the service period, the Customer shall pay 
a termination liability charge equal to 100% of the payments 
remaining in the service period within thuty (30) days of the 
disconnection. 

The pervasive use of “full-buyout” tennination charges by ALECs clearly refutes any 

allegations that the termination charge language in BellSouth’s January and June Key 

Customer offerings (which, as I discuss in more detail below, are not “hll-buyout” 

provisions) are in any way inappropriate. 

In fact, termination liability clauses are commonplace in many types of contracts, not 

just contracts signed in conjunction with a promotional offering. Examples of such 

commonplace contracts include apartment lease agreements; security system 

agreements; satellite television agreements; car leases; and wireless or cellular service 

agreements. Attached as Exhlbit JAR-3 are copies of a few of these types of 

agreements. It is obvious from these everyday examples that customers are 

accustomed to such clauses and recognize that they are making a tradeoff - lower 

rates for the services provided in return for a commitment period - when they accept 

such offerings. 

6 See, e.g., IDS Teicom, LLC Flonda Price List 52.20.2. See also Mpower Communications Corp. 
Florida P.S.C. Price List No. 1 94.5; Teligent Services, Inc Florida Price List No. 1 $3.9.5. This is not 
intended to be an exhaustive list of ALEC tariffs that contain such termination liability provisions. 
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Issire 3A(9: Is the BellSouth Key Customer tariff filing (Tariff Number T-020035) 

un fair, anticonzpetitive, or discrimiliatory under the criteria, if any, established 

pursuant fo this issue? 

Q. WHAT IS BELLSOUTH’S POSITION REGARDING THIS ISSUE? 

A. As discussed above under Issue 3A, it is not necessary to establish any such criteria. 

BellSouth’s January Key Customer oEering is neither unfair, anticompetitive nor 

discriminatory. As BellSouth witness John Casey explains in his testimony, the 

development of the termination liability provisions set forth in the January Key 

Customer offering are appropriate in light of the fact that damages fiom a breach of 

the agreement are not readily ascertainable at the time the contract is executed. 

Furthermore, the applicable teimination charges are proportionate to the damages 

that might reasonably be expected to flow from the breach. 

Q. PLEASE DESCRIBE THE TERMINATION LIABILITY REQUIREMENTS OF 

BELLSOUTH’S JANUARY KEY CUSTOMER OFFERING. 

A. The termination liability requirements of BellSouth’s January Key Customer offering 

is clearly set forth in paragraph 5 in the agreement: “In the event Subscriber 

discontinues business local service with BellSouth prior to the expiration of the term, 

Subscriber shall pay to BellSouth the amount of discounted charges for its local 

services that the Subscriber had received as a result of the Subscriber’s participation 

in the Program. In addition, Subscriber shall pay to Bellsouth the amount of $100 
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representing the costs of administration and acquisition incwed by BellSouth. Tariff 

termination liability charges may apply if applicable.” 

ARE THE TERMINATION LIABILITY TERMS AND CONDITIONS OF THE 

JANUARY KEY CUSTOMER OFFERING COMPARABLE TO THE 

TERMINATION LIABILITY TERMS AND CONDITIONS SET FORTH IN 

OTHER CARRIERS’ PROMOTIONAL OFFERTNGS? 

Actually, the tennination liability terms and conditions provisions set forth in the 

January Key Customer offerings often can require a customer terminating the 

contract to pay much less than the termination liability charges required in ALECs’ 

promotional contracts. 

Under the termination liability provisions of BellSouth’s January Key Customer 

offering, a customer that has $75 in billed revenue each month and that terminates a 

36-month term agreement after six months would pay BellSouth $212.50 [($75.00 x 

25% x 6 months.) + $1001, plus any credits it may have received for Hunting, in 

termination charges. A customer that has $3,000 in billed revenue each month and 

that terminates a 36-month agreement after six months would pay BellSouth $4,600 

[($3000.00 x 25% x 6 months) + $1001, plus any credits it may have received for 

Hunting, in termination charges. 

If a customer contracted to spend $75 per month for 36 months with an ALEC that 

uses a hll buy-out termination provision, and if that customer tenninated the contract 

after 6 months, that customer would be obligated to pay the ALEC $2,250 in 
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termination charges ($75 x 30 months = $2,250). If a customer contracted to spend 

$3000 per month for 36 months with an ALEC that uses a hll buy-out termination 

provision, and if that customer terminated the contract after 6 months, that customer 

would be obligated to pay the ALEC $90,000 in termination charges ($3,000 x 30 

months = $90,000). 

Issue 3A(i‘): Is the BellSouth Key Custmier tariff f i h g  (Tariff Number T-020595 

or a sicbsequenf tariff filing that extends the expiration date thereofl unfair, 

anticompetitive, or discriminatory under the criteria, if any, established pursuant to 

this issue? 

Q. WHAT IS BELLSOUTH’S POSITION REGARDING THIS ISSUE? 

A. As discussed above under Issue 3A, it is not necessary to establish any such criteria. 

BellSouth’s June Key Customer offering is neither unfair, anticompetitive nor 

discriminatory. As BellSouth witness John Casey explains in his testimony, the 

development of the termination liability provisions set forth in the June Key Customer 

offering are appropriate in light of the fact that damages fi-om a breach of the 

agreement are not readily ascertainable at the time the contract is executed. As 

such, the termination charges applicable when a customer terminates the June Key 

Customer offering are proportionate to the damages that might reasonably be 

expected to flow fi-om the breach. 

Q, PLEASE DESCRIBE THE TERMINATION LIAI3ILlTY TERMS AND 

CONDITIONS OF BELLSOUTH’S JUNE KEY CUSTOMER OFFER-ING. 
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I A. The termination liabihty requirements of BellSouth’s June Key Customer offering is 

$75 - $149.99 

$150 - $3,000 

2 clearly set forth in paragraph 5 in the agreement: “In the event the Subscriber 

$25 

$40 

3 terminates the term election agreement, the Subscriber must pay to BellSouth a 

4 termination charge as provided below for the number of months remaining on such 

5 agreed upon term. In addition, the Subscriber shall reimburse all rewards for line 

6 connection charges, Ths  termination charge will appear on the Subscriber’s final bill 

7 as a charge in the OC&C section.” 

8 

9 

10 

1 1  

12 

Set charge to be multiplied by number of 
months remaining on term Monthly TBR at time of enrollment 

13 BellSouth witness John Casey discusses in h s  testimony why the June Key 

14 Customer offering contains termination liability terms and conditions that are different 

15 

16 

from the ones contained in the January Key Customer offering. 

l7 Q. ARE THE TERMINATION L M I L I T Y  TERMS AND CONDITIONS OF THE 

18 JUNE KEY CUSTOMER OFFERINGS COMPARABLE TO THE 

I9  TERMINATION LIABILITY TERMS AND CONDITIONS SET FORTH IN 

20 OTHER CARRIERS’ PROMOTIONAL OFFERINGS? 

21 

22 A. Actually, the termination liability terms and conditions provisions set fortli in the June 

23 Key Customer offering often can require a customer terminating the agreement to 

24 

25 offerings. 

pay much less than the termination liability charges required in ALECs’ promotional 
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Under the termination liability provisions of BellSouth’s June Key Customer offering, 

a customer that had $75 in monthly billed revenue at the time it entered the contract 

and that terminates a 36-month term contract after six months would pay BellSouth 

$750 in termination charges ($25 x 30 months = $750). The contract provides that 

the customer also will reimburse all rewards for line connection charges. A customer 

that had $3,000 in monthly billed revenue at the time it entered the contract and that 

terminates a 36-month term contract after six monthswould pay BellSouth $1,200 in 

teiinination charges ($40.00 x 30 months). The contract provides that the customer 

also will reimburse all rewards for line connection charges. 

If a customer contracted to spend $75 per month for 36 months with an ALEC that 

uses a fdl buy-out termination provision, and if that customer tenninated the contract 

after 6 months, that customer would be obligated to pay the ALEC $2,250 in 

termination charges ($75 x 30 months = $2,250). If a customer contracted to spend 

$3000 per month for 36 months with an ALEC that uses a hll buy-out termination 

provision, and if that customer tenninated the contract after 6 months, that customer 

would be obligated to pay the ALEC $90,000 in termination charges ($3,000 x 30 

months = $90,000). 

Issue 3B: What criteria, if ariy, should be established to determine whether the 

duratiorz (term of individual contracts, length and succession of promotions) of a 

BellSouth pronzotioiial tariff offering is unfair, anticonzpetitive, or discriniirzatouy? 

Q. WHAT IS BELLSOUTH’S POSITION REGARDING THIS ISSUE? 
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A. 

Q. 

A. 

BellSouth’s position is that it is not necessary to establish any new criteria to 

determine whether the duration of BellSouth’s promotional offerings are unfa i r ,  

anticompetitive, or discriminatory. BellSouth believes that there is not a “one-size 

fits all” answer to this issue. The t i m e h e  for a promotional offering depends on 

the offering itself, and the market to whch it is proffered. 

SHOULD BELLSOUTH BE RESTRICTED FROM OFFERING SUCCESSIVE 

PROMOTIONAL OFFERINGS? 

No. When the term of the promotional contract expires, the customer is free to 

evaluate all of the competitive aitematives that are available at that time and decide 

whch one of those competitive altematives to accept. If the customer believes that 

the successive promotion is better than any other offering, then the customer should 

not be deprived of the ability to sign a new contract for a successive promotion. 

Restricting the introduction of successive promotional offerings would deprive 

customers of an additional choice for lower prices. Furthermore, restricting 

successive promotional offerings would hinder BellSouth’s ability to compete with 

the competitive offerings being introduced by ALECs. 

Issue 3B(i): Is the BellSouth Key Crcstomer tariyffding (Tarwf Number T-020035) 

unfair, anticompetitive, or discriminatory under the criteria, if any, established 

pursuant to this issue? 

Issue 3B(ii): Is the BellSouth 

or a subsequent tariff filing 

I Key Custonzer tariff _filing (Tarvf Number T-020595 

that extends the expiration date thereofl iutfaiv, 
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2 this issue? 

anticonipetitive, or discriminatory under the criteria, if any, established pursuant to 
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4 Q. 
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7 A. 
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WHAT ARE THE TERM LENGTHS IN BELLSOUTH’S JANUARY AND 

JUNE KEY CUSTOMER OFFERINGS? 

The January Key Customer offering includes the option of an 18 or 36-month term 

length. The June Key Customer offering includes the option of a 24 or 36-month 

term length. 

ARE THE TERM LENGTHS OF BELLSOUTH’S JANUARY AND JUNE KEY 

CUSTOMER OFFERINGS UNFAIR, ANTICOMPETITIVE OR 

DISCRIMINATORY? 

No. Consistent with the FCC’s First Report and Order in CC Docket 96-98, 

released August 8, 1996 (“Local Competition Order”), BellSouth has made the 

January and June Key Customer offerings available for resale. As is demonstrated 

by the sampling of ALEC promotional offerings contained in Exhibit JAR-2, ALECs 

have the ability to compete for those customers that subscribe to long-term 

promotions, either through their own offerings or through the resale of BellSouth’s 

Key Customer offerings. In addition? the term lengths included in several of the 

ALECs’ promotional offerings range from one year up to five years, p e e  Exhibit 

JAR-2), and many of the ALEC offerings discussed in the testimony of BellSouth 

witness Carlos Garcia have term lengths fiom one year to three years. 
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Issue 3C: What criteria, if any, should be established to determine whether the 

billing conditions or restrictions of u BellSouth promotional tariff offering are 

uti fair, anticonzpetitive, or discriit inatory ? 

Q .  WHAT IS BELLSOUTH’S POSITION REGARDING THIS ISSUE? 

A. BellSouth has offered various promotions for several years. While it is unclear what 

is mant by “billing conditions or restrictions,” it is apparent fi-om the Commission’s 

2002 Draft Competition Report that these promotions have not h b i t e d  the ALECs 

ability to compete. As such, it is neither necessary nor appropriate to establish any 

new criteria to determine whether the billing conditions or restrictions of BellSouth’s 

promotional tariff offerings are unfair, anticompetitive, or discriminatory. 

Q. ARE YOU AWARE OF ANY CONCERNS THAT HAVE BEEN RAISED 

WITH REGARD TO ANY “BILLING CONDITIONS OR RESTRICTIONS” IN 

THE JUNE KEY CUSTOMER OFFERING? 

A. Yes. The Commission’s Staff raised concerns with the Customized Large User Bill 

(“CLUB’), secondary location addresses (“SLA”) and move provisions in their Staff 

Recommendation issued August 8, 2002 regarding BellSouth’s June Key Customer 

offering. 

Q. PLEASE ADDRESS THOSE CONCERNS. 
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CLUB billing is an optional service whereby customers with multiple locations can 

receive one bill for all locations. Specific language is included in the June Key 

Customer offering to allow subscribers with multi- locations that have a Customized 

Large User Bill (“CLUB”) arrangement to have all locations participate in the 

promotion as long as one location is in an eligible wire center and one location meets 

the revenue requirement. Monthly billing for each location or account included the 

CLUB billing arrangement is consolidated on to the customer’s CLUB bill. Since 

BellSouth’s billing systems are not able to treat the various accounts on that CLUB 

bdl dlfferently, all of the accounts either get the benefits of the Key Customer offering 

or none of the accounts get the benefits. As long as one location is in an eligible wire 

center and one location meets the revenue requirements of the offering, customers 

should be able to receive the benefits of the Key Customer offering. Without the 

inclusion of this provision, customers would be forced to choose between the 

conveniences of the CLUB billing arrangement and the benefits of the Key Customer 

offering. 

Secondary location addresses (“SLA”) are used when it is necessary for a particular 

location or building to be served by a different wire center than the other locations or 

buildings that are subscribed to BellSouthB Centrex service, MultiSedM service or 

ESSXB service. Ths could occw, for example when a customer has a campus 

consisting of two or more buildings, one of which is served out of a different wire 

center than the other buildings. The provisions of the June Key Customer offering 

enable subscribers to these types of services with secondary location addresses 

(“SLAs”) not meeting the per location revenue requirement to have all locations 

participate in the offering as long as it is billed under the same account and at least 
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19 Issue 3C(i): Is the BellSouth Key Cirstoiner tarvf filing (Tarvf Number T-020035) 

20 unfair, anticompetitive, or discriminatory under the criteria, if any, established 

21 pursuant to this issue? 

22 

23 Q. WHAT IS BELLSOUTH’S POSITION REGARDING THIS ISSUE? 

24 

25 

one location is located in an eligible wire center. Since the customer in my example 

above considers all of its buildings to be one location and the customer gets one bill 

for all of the buildings, it does not make sense to segregate one building from being 

eligible just because it is served by a wire center that is not included in the offering. 

To suggest that such provisions are improper is unnecessarily rigid and not customer 

hendly. 

One additional billing concem addressed in the Staffs Recommendation involves a 

provision that allows a customer with a June Key Customer contract to move to a 

location that is not served by a designated hot wire center and continue to received 

the Key Customer benefits at that new location throughout the unexpired term of the 

customer’s contract. Ths is a reasonable and customer- fiiendly provision that 

should not be altered. AAer all, it is nonsensical to believe that a business customer 

will move fi-om outside an eligible wire center into an eligble wire center, establish 

their business there, sign up for the Key Customer offering, and then move back to 

an ineligible wire center for the sole purpose of receiving up to 20% off the tanffed 

rates for Key-eligible services. 
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A. As discussed above under Issue 3C, it is not necessary to establish any such criteria, 

and neither the CLUB nor SLA provisions set forth in the January Key Customer 

offering are unfair, anticompetitive or discriminatory. 

Issue 3C(i9: Is the BellSouth Key Custonzer tarqf filing (Tariff Number T-020595 

or a subsequent tariff filing that extends the expiration date thereofl unfair, 

anticompetitive, or discriniinatoiy under the criteria, if ally, established pursuant to 

this issue? 

Q. WHAT IS BELLSOUTH’S POSITION REGARDING THIS ISSUE? 

A. As discussed above under Issue 3C, it is not necessary to establish any such criteria, 

and neither the CLUB, SLA, nor move provisions set forth in the June Key 

Customer offering are unfair, anticompetitive or discriminatory. 

Issue 30: What criteria, if any, shoirld be established to determine whether 

geographic targeting in a BellSouth pimwtiorzal tarijjf is 1111 fair, anticonipetitive or 

discriminatory ? 

Q. WHAT IS BELLSOUTH’S POSITION REGARDING THIS ISSUE? 

A. Section 364.051(5)(a)(2) of the Florida Statutes makes clear that a local exchange 

telecommunications company such as BellSouth is not precluded from 

meeting offerings by any competitive provider of the same, or 
functionally equivalent, nonbasic services in a specific geographic 
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market or to a specific customer by deaveraging the price of any 
nonbasic service, packaging nonbasic services together or with basic 
services, using volume discounts and term discounts, and offering 
individual contracts. 

(Emphasis added). 

ALECs have no obligation to serve all customers in an exchange, and as noted in the 

2002 Draft Competition Report “ALECs continue to focus on larger metropolitan 
213 

areas.” (See 2002 Draft Competition Report at S). If ALECs were not 

aggressively marketing their service offerings to small business customers served out 

of target wire centers, and if the ALECs were not winning a sipficant number of 

those small business customers, there would be little need for BellSouth to develop 

promotional offerings designed to retain valued customers that are being wooed by 

competitors. The Commission’s own 2002 Draft Competition Report confimns the 

significant and continued growth of local competition in Florida. 

h response to the ALECs’ targeted ”reting strategies, BellSouth designated 

specific wire centers in which the January and June Key Customer offering would be 

available. Any business customer that is served out of any of the designated wire 

centers and that meets the other eligibility requirements may participate in the 

offerings. It would be both unreasonable and contrary to Section 364.051(5)(a)(2) 

of the Florida Statutes to allow ALECs to focus their efforts in targeted geographic 

areas and not also allow BellSouth to make promotional offers to customers in the 

geographic areas that BellSouth determines are its most competitive markets. 
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lssue 3D(9: Pursuant to Section 364.051 (5)(a), Florida Statutes, how should 

“meeting offerings by any competitive provider” be interpreted? 

Q. WHAT IS BELLSOUTH’S POSITION ON THIS ISSUE? 

A. The phrase “meeting offerings by any competitive provider” should be interpreted to 

mean that, where competition exists, BellSouth is allowed to adjust its prices in order 

to compete effectively. Of course, that is exactly what BellSouth’s January and June 

Key Customer offerings do. BellSouth offers these promotions in the wire centers 

where BellSouth has lost, and is continuing to lose, a significant share of business to 

competition. Therefore, there can be no doubt that BellSouth’s 2002 Key Customer 

offering is a competitive response that is intended to meet offerings by competitive 

providers. In fact, some of the numerous ALEC offerings in the state of Florida 

against whch BellSouth was and is competing by way of it Key Customer offerings 

are described in my testimony and in the testimony of BellSouth witness Carlos 

Garcia. 

Issue 3D(ii): Pursuant to Section 364.051 (5) (a), Florida Statutes, how should 

“specilfic geographic market ” be interpreted? 

Q. WHAT IS BELLSOUTH’S POSITION ON THIS ISSUE? 

A. The meaning of the phrase “specific geographic market” as used in Florida Statutes 

364.05 1 (5)(a)(5) is dependant on the particular circumstances at issue. For 

example, depending on the circumstances, a “specific geographic market” could be a 
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wire center, it could be a subset of a wire center, it could be a gouping of Wire 

centers, or it could be somethmg else. 

The point is that the specific geopphc  market chosen for promotional offerings is 

impacted by and dependant upon what the competition is doing. Tlus is consistent 

with the following language in the Commission’s 2002 Draft Competition Report: 

Evaluating market competition first requires appropriately defining the 
relevant market scope to include reasonable close substitute products in a 
geographc area. For example, in the local telephone market, the geographc 
area could be the entire state of Florida, a region withm a state, a Standard 
Metropolitan Statistical Area (SMSA - a typical urban area), a local 
exchange area, or an even smaller area covered by a wire center. ALECs 
typically enter the market at the exchange level through one or more of the 
entry method described previously. 

(See 2002 Draft Competition Report at page 6) (Footnote omitted). 

Since ALECs are not obligated to serve all customers, they are able to target their 

marketing efforts and can choose to do business only in selected markets. It is those 

types of targeted marketing efforts with which BellSouth must compete. 

When developing its 2002 Key Customer offering, BellSouth chose to offer this 

promotion in specific wire centers. Due to the manner in which retail rates were 

established and the manner in whch geographic deaveraging of UNE rates was 

accomplished, the rates in one wire center are often different from the rates in a 

contiguous wire center. Moreover, BellSouth’s wire center boundaries do not 

generally correspond to typical geographc boundanes such as city limits, county 

lines, etc. It is reasonable, therefore, to consider a wire center as a “specific 
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Issue 3D(iii): Pursuant to Section 364.051 (5)(a), arid 364.08, Florida Statutes, 
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6 

7 Q. 
8 

9 A. 

10 

11 

12 

.I3 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

WHAT IS BELLSOUTH’S POSITION ON THIS ISSUE? 

First, it is important to make clear that Section 364.051(5)(a)(2) of the Florida 

Statutes states that a local exchange telecommunications company shall not 

‘ZrnreusonabEy discriminate among similarly situated customers.” (Emphasis added). 

Therefore, even if it were determined that the customers in the “hot” wire centers are 

‘‘slm-nilarly situated” to customers in other wire centers (which they are not), that fact 

alone could not result in a fmdmg of discrimination. 

In any event, the fact is that customers in ‘hot” wire centers are not similarly situated 

to customers in other wire centers. This is because, although it is possible - and even 

likely - that customers are purchasing similar services in “hot” wire centers and in 

other wire centers, the existence of a higher level of competition in the “hot” wire 

centers and the limited competitive choices in the other wire centers prevents a 

finding that these two sets of customers are “similarly situated.” 

Likewise, Section 364.08( 1) of the Florida Statutes addresses “all persons under 

like circumstances for like or substantially similar services.” (Emphasis added). In 

this proceeding, the customers served out of the “hot” wire centers and the 
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customers that are not served out the “hot” wire centers are not under W e  

circumstances” because they are subject to different levels of competition. 

Issue 30(iv): Is the BellSouth Key Customer fariff filing (Tariff Number T-020035) 

unfair, anticompetitive, or discrirninatory under the criteria, if any, esfablished 

pursuant to this issue? 

Q- 

A. 

WHAT IS BELLSOUTH’S POSITION REGARDING THIS ISSUE? 

As discussed above under Issue 3D, it is not necessary to establish any such criteria. 

The BellSouth January Key Customer offering is neither unfair? anticompetitive nor 

discriminatory. This offering is a competitive response to offerings made by 

competitive providers. Making this offering available in the wire centers where 

BellSouth has lost, and is contmuing to lose, a significant share of business to 

competition comports with the “specific geographic market” requirement in Section 

364.05 1 (5)(a)(2) of the Florida Statutes. Furthermore, the customers to whom 

BellSouth made this offer available are ‘‘slrmlarly situated” in that they have numerous 

competitive alternatives. 

Issue 3D(v): Is the BellSouth Key Customer farwf firing (Tariff Number T-020595 

or u subsequent tariff filing that extends the expiration date therm8 unfair, 

arzticonipefitive, or discrirninatory under the criteria, if any, established pursuant to 

this issue? 

Q. WHAT IS BELLSOUTH’S POSlTlON REGARDING THIS ISSUE? 
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A. As discussed above under Issue 3D, it is not necessary to establish any such criteria. 

Neither BellSouth’s June Key Customer offering nor a subsequent tariff f ihg  that 

extends the expiration date of an existing, approved offering is unfair, anticompetitive 

nor discriminatory. As I mentioned earlier, without the pressure of BellSouth’s 

promotional offerings, ALECs will be insulated fi-om competition by BellSouth at the 

cost of depriving Florida consumers of the intended benefits of the vibrant 

competition that exists in the local exchange market in Florida. 

Issue 3E: What criteria, if any, should be established to deternsine whether any 

other terms or conditions of a BellSouth prunaotional tariff offering are unfair, 

anticompetitive, or discrirninatory ? 

Q. WHAT IS BELLSOUTH’S POSITION REGARDING THIS ISSUE? 

A. BellSouth’s position is that it is not necessary to establish any criteria to determine 

whether any other terms or conditions of a BellSouth promotional tariff offering are 

unfair, anticompetitive or discriminatory. The primary question that should be asked 

is whether the promotional offering is beneficial to end user customers. 

Issue 3E(i): Is the BellSouth Key Custonter tariff filing (Tarijjf Number T-020035) 

unfair, arsticonspefitive, or discriminatory under the criteria, if any, established 

pursuant to this issue? 

Q. WHAT IS BELLSOUTH’S POSITION REGARDING THIS ISSUE? 
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A. As discussed above under Issue 3E, it is not necessary to establish any such criteria. 

The BellSouth January Key Customer offering is neither unfair, anticompetitive nor 

discriminatory. 

Issue 3E(ii): Is the BellSouth Key Ciistorner tariff filing (Tariff Number T-020595 

or a subsequent tariff filing that extends the expiration date thereofi unfair, 

anticompetitive, or discrirninatory under the criteria, if any, established pursuant to 

this issue? 

Q. WHAT IS BELLSOUTH’S POSITION REGARDING THIS ISSUE? 

A. As discussed above under Issue 3E, it is not necessary to establish any such criteria. 

Neither BellSouth’s June Key Customer offering nor a subsequent tariff f ihg  that 

extends the expiration date of an existing, approved offering is unfair, anticompetitive 

nor discriminatory. 

Issue 4A: Under what t e r m  arid coriditioris should BellSouth proniotional tariff 

offerings be riiade available for ALEC resale? 

Q. WHAT IS BELLSOUTH’S POSITION REGARDING THIS ISSUE? 

A. BellSouth’s position is that the Act and h s  Commission’s rules govern BellSouth’s 

requirements for the resale of promotional offerings. Consistent with the 

Commission’s Order in Docket Nos. 960833-TP7 960846-TP’ and 96091 6-TP, In 

Re: Petitions by AT&T Cullzmu?iications qf the Suuftieix States, hc . ,  MCI 
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Telecomniunications Corporations, M U  Metro Access Transmission Services, 

Inc., American Coinmunications Services, Inc. and American Coinmunica tions 

Seivices of Jacksonville, Inc. .for arbitration qf certain terms and conditions of 

a proposed agiwmenf with BellSouth Telecommunications, Inc. concerning 

intercoiznection and resale under the Telecommunications Act of 1996, issued 

December 3 1, 1996, the following terms and conditions for the resale of promotions 

appear in BellSouth’s interconnection agreements and Statement of Generally 

Available Terms and Conditions (“SGAT”), Section m . B :  

Retail promotions offered for ninety (90) days or less will not be 
discounted. Promotions of more than ninety (90) days will be made 
available for resale at the promotional rate minus the applicable 
wholesale discount. 

BellSouth is m compliance with the Co”ission’s Order, and according to the terms 

of the interconnection agreements entered into between BellSouth and Florida 

ALECs, all promotions are available for resale, and long- term promotions, including 

the January and June Key Customer offerings, are available for resale at the 

wholesale discount. 

ARE BELLSOUTH’S PROMOTIONAL OFFERINGS CONSISTENT WITH 

THE FCC’S TREATMENT OF PROMOTIONS IN THE FCC’S LOCAL 

COMPETITION ORDER? 

Yes. The FCC’s Local Competition Order regarding the treatment of promotions 

makes it clear that promotions are not limited to waivers or discounts that expire in 

ninety days or less. In deciding whether promotions are subject to the resale 
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obligations set forth in the Act, the FCC concluded, “no basis exists for creating a 

general exemption from the wholesale requirement for gJ promotional or discount 

service offerings made by incumbent LECs.” See Local Competition Order at 7948 

(emphasis added). Instead, the FCC concluded that while ‘Short- term promotional 

prices” are not subject to the wholesale rate obligation, long-term promotional prices 

are subject to the wholesale rate obligation. Id. at 7949 (emphasis added). The 

FCC then set guidelines for “determin[ing] when a promotional price ceases to be 

‘short term’ and must therefore be treated as a retail rate” that is subject to the 

wholesale discount. Id. at 7950. The FCC clearly recogrvzes that incumbents like 

BellSouth may offer either short- term or long- term promotions, and that short- term 

promotions are not subject to the resale discount requirements of the Act. 

Issue 4A(i): Does the BellSouth Key Customer turijf filing (Targf Number T- 

020035) meet the resale ternzs and conditions established pursuant to this issue? 

Q. WHAT IS BELLSOUTH’S POSITION ON THIS ISSUE? 

A. Yes. As I stated previously, BellSouth’s January Key Customer offering is available 

for resale consistent with the resale obligations of the Act, FCC rules and 

Commission orders. 

Issue 4A(iO: Is the BellSouth Key Customer turijf filing (Tariff Number T-020595 

or a subsequent tarifffiling that extends the expiration date thereoB meet the resale 

terms and conditions established pursuant to this issue? 
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Q. WHAT IS BELLSOUTH’S POSITION ON THIS ISSUE? 

A. Yes. As I stated previously, BellSouth’s June Key Customer offering, including any 

subsequent tariff filing that extends the expiration date of h s  offering, is available for 

resale consistent with the resale obligations of the Act, FCC rules and Commission 

orders. 

Issue 5A: In the context of nzarketing promotional fariffs, what waiting period or 

other restrictions, if any, should be applicable to BellSouth? 

Q- 

A. 

WHAT IS BELLSOUTH’S POSITION REGARDING THIS ISSUE? 

BellSouth’s position is there is no basis for any additional restrictions on BellSouth’s 

ability to engage in marketing its promotional offerings. As the Commission 

acknowledged in its June 28,2002 order in Docket No. 0201 19-TP, BellSouth has 

established a region-wide, IO-day waiting period, whereby BellSouth will not initiate 

any win-back activities to regain a customer. Fee FPSC Order No. PSC-02- 

0875-PAA-TP at page 21). In this same order, the Commission precluded 

BellSouth from includmg any marketing dormation in its final bill sent to customers 

who have switched providers. vd. at page 22). Any additional restrictions would 

unnecessarily restrict customer choice. 

Issue 5B: In the context of marketing proniotioiial tanlffs, what restrictiorzs, if any, 

should be placed on the sharing of information between BellSoirth ’s wholesale mid 

retail divisions ? 
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WHAT IS BELLSOUTH’S POSITION REGARDING THIS ISSUE? 

The Commission determined in its June 28,2002 order in Docket No. 0201 19-TP, 

that BellSouth is prohibited fiom sharing information with its retail division, such as 

mforrning the retail division when a customer is switchg fiom BellSouth to an 

ALEC. (See FPSC Order No. PSC-02-0875-PAA-TP at page 21). 

WHAT IS BELLSOUTH’S POLICY REGARDING THE SHARING OF 

WHOLESALE PJFORMATION WITH ITS RETAIL DIVISION? 

It is the policy of BellSouth to treat all Customer Proprietary Network Information 

(“CPNI”) and Wholesale Information in a confidential manner. Wholesale 

Information is information that BellSouth has in its possession because it provides 

services to other camers that provide services to end user customers. 

Further, it is the policy of BellSouth to limit disclosure and the use of CPNI and 

Wholesale Infonnation in a manner consistent with the requirements of the FCC 

rules, Section 222 of the Act, and any applicable state or local requirement. All 

employees of BellSouth who may have access to either CPNI or Wholesale 

Information receive annual training with respect to the proper use of and access to 

such “ a t i o n .  It is against BellSouth policy for any employee or authorized 

representative of BellSouth to misuse wholesale mfomtion. It is the policy of 

BellSouth that no BellSouth personnel shall access any BellSouth IT system unless 

that person has a legitimate and authorized business purpose for such access. 

Without limitation, ths means that BellSouth personnel are prohibited fi-om “system 
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surfing” just to see what information is available. BellSouth’s wholesale operations 

do not provide leads to its retail operations. Any dormation used by BellSouth’s 

retail operations to develop lists of former customers that are potentially eligible for 

promotional offerings are obtained f?om retail mformation sources - not wholesale 

sources. 

Issue 6: If the Coitirnission determines that a BellSouth promotional tariff is 

unluwful, what effect, if any, slioirld this decision have on customers who have 

already corztracfed for service urider the prornotional turiyfl 

Q. WHAT IS BELLSOUTH’S POSITION REGARDING THIS ISSUE? 

A. BellSouth’s January and June Key Customer offerings complied with Florida 

Statutes and the Commission’s rules as they existed and as they had been interpreted 

at the time BellSouth filed the offerings. Should the Commission fmd that these 

offerings do not comply with specific criteria that are established in this proceeding 

(whch it should not), customers who have already contracted for service under the 

offering should be allowed to continue to enjoy the benefits they bargained for. 

Q. WHAT FACTORS SHOULD BE CONSIDERED IF THE COMMISSION 

DECIDES TO ESTABLISH NEW CRITERLPi TO DETERMINE WHETHER 

BELLSOUTH’S PROMOTIONAL OFFERINGS ARE UNFAIR, 

ANTICOMPETITIVE OR DISCRIMINATORY. 
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If the Commission decides to establish new criteria for BellSouth’s promotional 

offerings, the following should be considered: 

Speed to market - Being able to roll out new offerings without extended 

waiting periods benefits consumers. 

Presumptive validity - The legislature has already established the requirement 

that tariffs will be presumptively valid and nothing established in h s  docket 

should affect h s  requirement. 

Level playing field - Rules applicable to promotional offerings should apply 

to all telecommunications service providers in the same manner. If rules are 

not applied uniformly, the competitors of any provider to which, for example, 

longer notice periods apply have the sigmficant - and unfair - advantage of 

being able to determine in advance the “game plan” of those providers and, 

quite possibly, of being able to implement a promotion of their own before 

their competitor’s promotion even goes into effect. It clearly would be 

inappropriate for any competitor to be granted such an advantage solely as a 

result of regulation. 

PLEASE SUMMARIZE YOUR TESTIMONY. 

Competition in the telecommunications market exists in Florida. As that competition 

continues to grow, incumbents hke BellSouth come under increasing assault fiom 

new rivals that can target the ILEC’s customers and attempt to win them over with 

promotions. In such an environment, ILECs, as well as the ALECs, must have the 

ability to compete for the customers that have been, or that may be, targeted 

successhlly by their competitors. Otherwise, competition cannot flourish, and 
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whatever competition does exist will benefit only a few protected ALECs, but will 

not benefit customers as a whole. 

Further, BellSouth’s promotional offerings do not violate federal or state law, or the 

requirements of ths Commission. The FCC has specifically endorsed the benefits 

that promotions provide to consumers. 

Fmally, 6om a public policy perspective, promotional offerings serve as concrete 

evidence ftom all competitors, ILECs and ALECs alke, that competition is talung 

hold in the market. If competitors were not active, BellSouth would have less need 

to offer promotions. BellSouth’s promotional offerings, as well as those of the 

ALECs, constitute recognition of competition and are a step to try to meet that 

competition on each party’s own terms. In the process, competition fosters lower 

rates, improved customer service, and service innovations. Business customers 

benefit directly from lower rates, and ConsuinerS benefit both directly, fiom lower 

rates, and indirectly through savings being passed on to them as a result of business 

savings. The public in general will benefit fiom the lively interplay of rivalry and 

competition among all carriers who will be fiee to pioneer service and marketing 

innovations that will improve the performance and accessibility of 

telecommunications in Florida. 

DOES THIS CONCLUDE YOUR TESTIMONY? 

Yes. 
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BELLSOUTH TELECOMMLlNICATIONS, INC. 

REBUTTAL TESTIMONY OF JOHN A. RUSCILLI 

BEFORX THE FLORIDA PUBLIC SERVICE COMMISSION 

DOCKET NOS. 0201 19-TP AND 020578-TP 

NOVEMBER 25,2002 

PLEASE STATE YOUR NAME, YOUR POSITION WITH BELLSOUTH 

TELECOMMUNICATIONS, INC. (‘BELLSOUTH”) AND YOUR BUSINESS 

ADDRESS. 

My name is John A. Ruscilli, I am employed by BellSouth as Senior Director 

for Policy Implementation and Regulatory Compliance for the nine-state 

BellSouth region. My business address is 675 West Peachtree Street, Atlanta, 

Georgia 30375. 

HAVE YOU PREVIOUSLY FILED TESTIMONY IN THIS PROCEEDING? 

Yes. I filed direct testimony, including three exhibits, on October 23, 2002. 

WHAT IS THE PURPOSE OF YOUR TESTIMONY? 

The purpose of my rebuttal testimony is to respond to certain policy aspects of 

the direct testimony of Mr. Joseph Gillan and Ms. Danyelle Kennedy filed on 

behalf of the Florida Competitive Cai-riers Association (“FCCA”), and the 
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direct testimony of Mr. Michael Gallagher filed on behalf of Florida Digital 

Network, Inc. (“FDN”) on October 23,2002. 

-2- 



2 0 1  

1 

2 

3 

4 

5 

6 

7 

8 

9 Q. 
10 

11 

12 

13 A. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

IN THEIR TESTIMONY, MR. GILLAN (PAGE 2) AND MR. GALLAGHER 

(PAGE 4) CONTEND THAT LOCAL, EXCHANGE COMPETITION IN 

FLORIDA IS IN ITS INFANCY. DO YOU AGREE? 

Absolutely not. As 1 discussed at great length in my direct testimony, local 

exchange service competition is t hv ing  in Florida. Exhibit JAR- 1 to my direct 

testimony (which I adopt as my am) ,  for example, clearly demonstrates that 

competition in Florida is anything but in its “infancy,” and more recent 

information that BellSouth presented to the FCC on November 1, 2002 (which I 

adopt as my own and which is attached as Rebuttal Exhibit JAR-4 to my 

testimony) shows that local competition has continued to increase in Florida. 

As discussed in Rebuttal Exhibit JAR-4, BellSouth’s most recent data indicates 

that total ALEC line share is continuing to increase in BellSouth’s Florida 

service areas. BellSouth estimates that ALECs were serving over 3 1% of the 

business lines in Florida as of September 2002. (See Rebuttal Exhibit JAR-4 at 

116). Among other things, the competitive data contained in Rebuttal Exhibit 

JAR-4 establishes that as of September 2002: 
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* over 104 ALECs were serving nearly 1,325,OO access lines, 

which is at least 18.4% of the total access lines in BellSouth’s 

service area. 

at least 54 of the ALEC providers in Florida are facilities- * 

based providers. 

PLEASE ADDRESS MR. GALLAGHER’S STATEMENTS ON PAGE 5 

THAT ALECS CAN ONLY “SERVE ABOUT 60% OF THE STATES’ 

BUSINESS LINES VIA UNE LOOP FACILITIES” AND THAT BELLSOUTH 

IS “LEVERAGING THE GEOGRAPHIC WEAKNESS IN FDN’S AND 

OTHER COMPETITORS NETWORK TOPOLOGIES BY LOWERING 

PRICES ONLY IN THE ‘ISLANDS’ OF COMPETITION?” 

Mr. Gallagher is simply wrong. ALECs have unencumbered access to UNE 

loops in 100% of BellSouth’s footprint in Florida. ALECs also have 

unencumbered access to collocate their equipment in 100% of the wire centers 

in BellSouth’s footprint in Florida. In fact, Table 3 contained in Exhibit JAR- 1 

attached to my direct testimony clearly reflects that ALECs already have access 

to 95% of the business lines in BellSouth’s Florida service area through existing 

collocation arrangements. 

Additionally, I demonstrated in my direct testimony that BellSouth included wire 

centers where ALECs were aggressively winning business lines for inclusion in 

the Jaiiuaiy and June 2002 Key Customer offerings. A review of Exhibit ES-7 

included in Exhibit JAR-1 confirms this by showing that ALECs have completed 
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collocation arrangements in all but four of the wire centers included in the June 

Key Customer offering. ALECs, therefore, can serve the vast majority of the 

business lines that are served out of hot wire centers via UNE loop facilities. 

DESPITE ALL OF THIS, MR. GALLAGHER OF FDN CONTENDS (AT 

PAGE 6) THAT “ALECS COULD NOT SURVIVE WERE THEY TO ADJUST 

PRICES TO LEVELS LOWER THAN BELLSOUTH’S KEY CUSTOMER 

RATES.” HOW DO YOU RESPOND TO MR. GALLAGHER’S 

CONTENTION? 

BellSouth has been offering Key Customer programs in Florida since 2000. 

Despite the existence of these programs, Mr. Gallagher’s own company, FDN, 

has done more than just survive - it has thrived. 

WHAT IS YOUR BASIS FOR SAYING THAT? 

Data provided by FDN itself. Each year, the Florida Public Service 

Commission serves data requests on local service providers in order to prepare 

its Local Competition Report for the Legislature. Through discovery, BellSouth 

has obtained the responses that FDN provided to these data requests in the 

summer of 2001 and in the summer of 2002. I have attached a copy of FDN’s 

November 6, 2002 responses for Document Request No. 31 to BellSouth’s First 

Set of 

JAR-5 

Requests for Production of Documents (Nos. 1-31) as Rebuttal Exhibit 

to my testimony. 
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According to FDN's responses, FDN increased the rates it charges for its multi- 

line business services between the summer of 2001 and the summer of 2002. 

Despite these rate increases, it appears that the vast majority (if not all) of the 

access lines that FDN provides within BellSouth's operating territory serve 

customers that are located within a BellSouth hot wire center. Moreover, 

although BellSouth had Key Customer offerings - including the January Key 

Customer offering that is the subject of this proceeding - in effect between the 

time FDN filed its 2001 responses and the time it filed its 2002 responses, the 

number of access lines FDN was providing increased in each and every 

sewice area as reported by FDN. Rebuttal Exhibit JAR-6 is a table 

summarizing this information. 

Again, FDN's own data shows that the number of access lines FDN was serving 

in BellSouth's territory increased significantly between 200 1 and 2002, even 

though FDN increased its rates, and even though Key Customer offerings were 

available throughout this period of time. FDN can hardly be heard to complain 

that the Key Customer programs have prevented FDN from competing for and 

winning customer in Florida. 

DO YOU HAVE SIMILAR DATA REGARDING OTHER ALECS? 

Not at this time, but that is not for a lack of trying. BellSouth served discovery 

requests upon the FCCA and each party of record in this proceeding seeking 

copies of those responses. To date, the only responses BellSouth has received 

are FDN's responses. BellSouth is in the process of filing a motion to compel 
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the production of this information, but at least three ALECs upon whom this data 

request was served have withdrawn from this proceeding as of the time this 

testimony was filed. 
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PLEASE COMMENT ON MR. GALLAGHER’S FIVE SAMPLE CUSTOMER 

LOCATION SCENARlOS DISCUSSED ON PAGE 12 AND SET FORTH IN I 

HIS EXHIBIT MPG- 1. 

Mr. Gallagher’s assertion that the “ALEC’s overall margins would mortally 

suffer” if ALECs attempted to meet or beat the Key Customer prices is belied by 

the facts. The information included in Rebuttal Exhibit JAR-7, attached to my 

testimony, clearly demonstrates that efficient ALECs are able to realize 

sigmficant margins, ranging from 53% to nearly 240% when competing with 

BellSouth’s Key Customer offering when using UNE-P to serve the end users 

located in Zone 2 wire centers. 

HOW DO YOU RESPOND TO MR. GALLAGHER’S ARGUMENT (PAGE 

11) THAT THE COSTS REFLECTED 1N THESE ANALYSES REFLECT 

“JUST A PORTION OF THE ALEC’S TOTAL COST?” 
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That argument is self-serving and disingenuous. Nowhere in their testimony do 

Mr. Gallagher, Ms. Kennedy, or Mr. Gillan address the additional revenue 

sources that are available to ALECs who use UNE arrangements to provide 

services to end users in Florida. Referring to the corrected version of Exhibit 

DK-1 set forth above, for instance, NTC would pay $89.00 for the UNE-P 

arrangements necessary to provide four lines with hunting to a Pensacola 

customer. Without paying a penny more to BellSouth, NTC could use the exact 

same arrangements to provide numerous vertical features to the same customer, 

and it could charge the customer for each of those vertical features. 

Additionally, ALECs like FDN often provide (and charge for) additional 

services such as intraLATA, interLATA, and international toll services, Internet 

services, and other innovative and bundled service offerings. All of these 

additional revenue sources represent incremental revenue to the ALEC that is 

not mentioned in the direct testimony of Mr. Gillan, Mr. Gallagher, or Ms. 

Kennedy. 

Further, Mr. Gallagher's, as well as 

that ALECs are unable to compete 

Mr. Gillan's and Ms. Kennedy's contention 

with BellSouth's Key Customr offering is 

clearly rehted by my Rebuttal Exhibit JAR-7 which shows: 

. ALECs can realize positive margins in all Florida wire centers when 

using UNE-P to serve their end user. 

ALECs can realize significant margins ( W % o  - 130%) in Zone 1 and 

Zone 2 when using UNE-P to serve their end user. 

. 
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The margin available to ALECs when they purchase UNE-P to serve their end 

users is anything but “thin.” The analysis reflected in Rebuttal Exhibit JAR-7 

clearly shows that the revenues available to ALECs, even if they undercut 

BellSouth’s Key Customer rates by 20%’ provides ample room to cover the 

ALECs’ costs. 

PLEASE COMMENT ON MR. GALLAGHER’S STATEMENT (PAGE 12) 

THAT “ZONE 2 AND ZONE 3 UNEs COST SIGNIFICANTLY MORE THAN 

UNEs IN ZONE 1, AND THAT FACT ALONE SERVES AS A DETERRENT 

TO ALECs CONTEMPLATING GEOGRAPHIC EXPANSIONS INTO ZONES 

2 AND 3.” 

For one thing, Mr. Gallagher is merely repeating arguments that he made (and 

that the Commission rejected) in Docket No. 990649A. Beyond that, ALECs 

filly supported (in fact, demanded) deaveraging of rates for UNEs, particularly 

for the local loop. Deaveraging results in increased profit margins for ALECs 

in the urban areas where they have chosen to focus their efforts. It is truly 

disingenuous that the ALECs are now comp Iaining because deaveraged UNE 

rates in Zones 2 and 3 will produce less margin than the deaveraged UNE rates 

in Zone 1. As explained by BellSouth and as accepted by the Commission in 

Docket No. 990649A, deaveraging UNE rates without similarly adjusting 

BellSouth’s retail rates would result in wholesale rates for unbundled loops in 

Zones 2 and 3 that would often be higher than BellSouth’s tariffed retail rates in 

those areas. 
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Indeed, if BellSouth's current tariffed 1 FB average retail rates were deaveraged 

by applying the same deaveraging factors resulting from the current deaveraged 

UNE loop rates in Florida, the resulting 1FB deaveraged retail rates would be: 

Zone 1 - $24.22 + $10.00 for hunting = $34.22 

Zone 2 - $34.44 + $10.00 for hunting = $44.44 

Zone 3 - $61.06 + $I 0.00 for hunting = $7 1.06 

Of course, there is no proceeding underway to even consider either deaveraging 

BellSouth's existing averaged retail rates or rebalancing business and residence 

retail rates so that implicit subsidies are removed. BellSouth's existing 

averaged residence and business retail rates are not market-based, but are the 

result of public policy considerations associated with universal service, 

including implicit subsidies. As a result, residential retail rates are often below 

cost, and business local exchange rates have been set at levels that provide a 

subsidy to residential rates. In an inverse relationship to cost, urban rates have 

been set at levels that provide a subsidy to rural rates. Further, retail rates for 

vertical services, access and intraLATA toll have also been set at levels to 

provide a subsidy to residential local exchange rates. 

ALECs are competing in a market where one competitor @.e., BellSouth) has a 

portfolio of services that are priced artificially high or artificially low 

depending on the service, and in which that competitor is precluded by 

regulation from adjusting those retail rates to reflect the underlying costs. Even 

so, this discussion by Mr. Gallagher on page 12 of his testimony is a red hell-ing, 

because the business customers that his clients have chosen to serve are 

' 
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typically located in Zone 1 and Zone 2 where the wholesale rates are 

significantly less than BellSouth’s retail rates. 

The hypocrisy of the ALECs’ “have their cake and eat it too” arguments is truly 

astounding. While enjoying an improved competitive position in urban markets 

by virtue of the deaveraged UNE rates that they demanded, and while willingly 

sacrificing their competitive position in rural markets, ALECs now come before 

this Commission to argue that BellSouth should not be allowed to respond to the 

competition ALECs are bringing to the urban markets (or that if BellSouth is 

allowed to respond to competition in the urban markets, it may do so only by 

lowering its rates across the entire state of Florida). Simply put, the ALECs 

wanted (and got) an improved competitive situation in Zone 1 and Zone 2 at the 

expense of Zone 3. Now, ALECs want to be protected from competitive 

responses in Zone 1 and 2 due to the situation that they asked to be created in 

Zones 3. 

, 

PLEASE RESPOND TO THE ALEC WITNESSES’ ALLEGATIONS THAT 

BELLSOUTH’S KEY CUSTOMER PROMOTION DISCRIMINATES 

BETWEEN SIMILARLY SITUATED CUSTOMERS. 

The ALEC witnesses are wrong. Mr. Gillan (pages 7-8), Mr. Gallagher (page 

13) and Ms. Kennedy (pages 8-9) each avoid discussing the true meaning of the 

term discriinination. The term discrimii~ation merely denotes the offering of 

different services to different customers under different rates, tenns, and 

conditions. Not all such “discrimination” is prohibited. Instead, BellSouth is 
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only prohibited from “unreasonably discriminat[ ing] among similarly situated 

customers.” See Section 364.05 1 (a). Among other things, competition requires 

the ability to make distinctions based on the competitive conditions that exits in 

a specific geographic market. 

The ALEC witnesses completely ignore this concept, thus glossing over a key 

and fundamental principle in common carrier regulation. In fact, the Key 

Customer offerings at issue in this proceeding do not constitute unreasonable 

discrimination, because ( 1) they are made generally available to all similarly 

situated customers, and (2) they are made available, through resale, to 

competitive carriers for provision to similarly situated customers. 

Significantly, the January and June Key Customer offerings do not single out 

particular customers to the exclusion of others who are subject to the same 

competitive conditions. Nor do they provide offerings that are exclusively 

available to a single customer. Instead, the January and June Key Customer 

offerings are available to all customers who are served from wire centers in 

which ALECs indisputably have focused their efforts. 
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This section of the Act governs e, or permit access to" CPNI. See 2 

47 U.S.C. !3222(c)( 1). 

ecoriirnitnications 
Carriers + Us 

- 1  15 and 96-1 49, Order on Reconsideration and Petitions for Forbear 
1167 ( I  999) (the 'CPNI Reconsideration Order"). 

4 Id. at 167. 
25 
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5 Id. at  7169-70 (emphasis supplied). 

h The South Carolina Commission also ruled that 111 the future, BellSouth must wait 10 
business days after a customer has begun receiving services from a competitor before BellSouth 
makes a win back offer to that customer. 
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ON PAGE 9 OF HIS TESTIMONY, MR. GILLAN STATES THAT 

BELLSOUTH SHOULD NOT BE ALLOWED TO OFFER PROMOTIONS 

INVOLVING CONTRACTS WITH TERMS OF MORE THAN 12 MONTHS. 

SIMILARLY, ON PAGE 18 OF HIS TESTIMONY, MR. GALLAGHER 

SUGGESTS THAT CONTRACTUAL DISCOUNTS SHOULD BE LIMITED 

TO 60 TO 120 DAYS. ARE SUCH LIMITATIONS APPROPRIATE? 

No. In a competitive market, which clearly exists in Florida, the duration of 

promotions is dictated by market forces and by customers - not by ALECs. 

Moreover, neither MI-. Gillan nor MI-. Gallagher provides any facts to justify 

their attempt to limit the benefits available to customers that desire the 
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contractual stability of term contracts. This matter is further addressed in the 

rebuttal testimony of BellSouth witness Robert Pitofsky. 

ANOTHER COMMON THEME OF THE ALEC WITNESSES TESTIMONY 

IS THEIR POSITION THAT THE COMMISSION SHOULD LIMIT 

BELLSOUTH’S USE OF THE TERMINATION LIABILITY PROVISIONS. 

HOW DO YOU RESPOND? 

One again, the ALECs want to have their cake and eat it too. On page 9 of h s  

testimony, Mr. Gillan states that “[tlhere clearly is a distinction between 

termination provisions that might arise in a competitive environment (i.e., those 

needed to compensate a provider for customer-specific costs) and provisions 

adopted by a monopoly to punitively restrict customer choice.” Mr. Gillan then 

recommends that the Commission “adopt a presumption that any termination 

penalty greater than 3 months’ discount is unreasonable.” 

WHY DO YOU SAY THAT THIS IS AN EXAMPLE OF THE ALECS 

WANTING TO HAVE THEIR CAKE AND EAT IT TOO? 

As I explained in my direct testimony, most ALECs do not limit their termination 

liability charges to 3 months’ discount. To the contrary, many ALECs have full 

buyout termination charges in their tariffs. 

The ALECs want to have their cake by making it easy for BellSouth’s end users 

who sign contracts -- and who receive benefits under those contracts -- to leave 

-20- 
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BellSouth for an ALEC (and for the most part keep the benefits they received). 

These same ALECs want to eat the same cake by malung it difficult for their end 

users who sign contracts and who receive benefits under those contracts to leave 

them for BellSouth or for any other ALEC. 

PLEASE COMMENT ON THE MARKETING RESTNCTIONS THAT MR. 

GILLAN (PAGE 101, MR. GALLAGHER (PAGE 27), AND MS. KENNEDY 

(PAGE 12) ARE REQUESTING THE COMMISSION PLACE ON 

BELLSOUTH. 

As discussed in my direct testimony, BellSouth has established a region-wide, 

10-day waiting period during which BellSouth will not initiate any win back 

activities to regain a customer. Further, BellSouth has procedures and 

safeguards to limit disclosure and the use of CPNI and wholesale information in 

a manner consistent with the requirements of the FCC rules, section 222 of the 

I 

Act, and any applicable state or local requirement. The placement of additional 

restrictions upon BellSouth is neither appropriate nor necessary. 
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PLEASE RESPOND TO MR. GALLAGHER’S ASSERTION (PAGE 24) 

THAT THE RESALE OPTION WILL PROMOTE THE EROSION OF 

FACILITIES-BASED COMPETITION. 

Mr. Gallagher ignores the fact that ALECs determine the most viable method to 

provide their service to their end users. ALECs have the ability to compete with 

BellSouth’s Key Customer offering through resale, unbundled network elements 

or facilities-based services. M i .  Gallagher’s statement that “facilities-based 

ALECs cannot beat BellSouth’s Key Customer discounts and remain viable’’ is 

rehted by the margin analysis I discussed previously and reflected in my 

Rebuttal Exhibit JAR-7. As such, an ALEC’s decision to compete with 

BellSouth’s Key Customer promotion via the resale option, via UNEs or UNE-P 

or via their own facilities is no different than the decision an ALEC makes to 

compete with any of BellSouth’s tariff offerings. 

25 

-22- 



2 2 1  

1 A. 

2 

3 

4 

5 

6 

7 

8 

9 

I O  Q. 

11 

12 

13 

14 

15 A. 

16 

17 

18 

19 Q. 

20 

21 

22 A. 

23 

24 

25 

-23- 



2 2 2  

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

19 

20 

21 

22 

23 

24 

25 

PA tn 

. .  
ice in nrder tn 

owed to redeem Select pnints if the r 1 . l w q h  value ~f- 

points exceeds the c c  

eA fnra 

-24- 



2 2 3  

1 

2 

3 

4 

5 

6 

7 

8 

9 

I O  

11 Q. 

12 

13 

14 

15 A. 

16 

17 

18 

I 9  

20 

21 

22 

23 Q. 

24 

25 

TP h 

+i&s6. 

PLEASE RESPOND TO MR. GALLAGHER'S STATEMENTS (AT PAGE 7) 

CONCERNlNG THE BlLLlNG OF DlSCONNECT CHARGES WHEN THE 

ALEC'S END USER DISCONNECTS HIS SERVICE. 
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A. The rates, tenns and conditions for the application of disconnect charges are set 

forth in the interconnection agreement negotiated (or arbitrated) between 

BellSouth and an ALEC and which are approved by this Commission. The rates 

applicable when the UNEs are disconnected (either as a result of the ALEC 

directly submitting the disconnect request or due to the ALEC's end user directly 

contacting BellSouth or another ALEC to switch service providers), are 

appropriately billed in accordance with the parties interconnection agreement 

and represent costs that are appropriate for BellSouth to recover. The 

disconnect rates reflected in the FDN/BellSouth interconnection agreement were 

accepted by FDN and are appropriately billed to FDN when the UNEs to which 

they apply are disconnected. 

Q. DOES THIS CONCLUDE YOUR TESTIMONY? 

A. Yes. 

(#468 848 v2) 

I 
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BY MS. WHITE: 
Q M r .  Rusc i l l  i , do you have a summary t o  give f o r  the 

record? 

A Yes, ma'am, I do. 

Q 

A Thank you. Good afternoon. Competition i n  the 

I f  you could give tha t ,  please. 

telecommunications market i s  t h r i v i n g  i n  F lo r ida .  As t h a t  

competit ion continues t o  grow, incumbents l i k e  BellSouth come 

under increasing assault from new r i v a l s  which can f r e e l y  

ta rge t  only spec i f i c  ILEC high-margin customers and attempt t o  

win them over w i th  promotions. 

Promotional o f fe r ings  are the r e s u l t  o f  a high leve l  

o f  loca l  service competit ion i n  F lor ida.  Given t h a t  F lor ida 

customers can choose from a growing array o f  telecommunications 

services of fered by numerous providers, each provider needs 

maximum f l e x i b i l i t y  t o  o f f e r  new services and competit ive ra tes 

as qu ick ly  as possible. This f l e x i b i l i t y  allows F lo r ida  

customers t o  receive the  maximum benef i ts  o f  competit ion as 

qu ick ly  as possible. 

and whatever competit ion does e x i s t  w i l l  bene f i t  on ly  a few 

protected ALECs, not customers as a whole. 

Otherwise, competit ion cannot f l ou r i sh ,  

Bel 1South's Key Customer promotional o f fe r ings  are 

e n t i  r e l y  appropriate and meet the requirements o f  t h i s  

Commission and the laws o f  the State o f  F lor ida.  

F1 or ida Legis1 ature expressly recognized and condoned e f f o r t s  

I n  fac t ,  the 
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by price-regu ated companies l i k e  BellSouth t o  r e t a i n  t h e i r  

customers and win customers from ALECs when i t  enacted the 

fol lowing language i n  Section 364.051(5). I'll quote, "Nothing 

contained i n  t h i s  section shal l  prevent the loca l  exchange 

telecommunications company from meeting of fer ings by any 

competitive provider o f  the same or funct ional ly  equivalent 

nonbasic services i n  a spec i f ic  geographic market o r  t o  a 

spec i f ic  customer by deaveraging the p r i ce  o f  any nonbasic 

servi ce, packagi ng nonbasi c servi ces together or  wi th  basi c 

services using volume and term discounts and o f fe r i ng  

indiv idual  contracts, " end quote. 

Furthermore, the FCC has repeatedly ru led tha t  

car r ie rs  may respond t o  speci f ic  competitive threats w i th  rates 

or  o f fer ings designed t o  meet those threats. From a publ ic 

pol i c y  perspecti ve, promoti onal o f  f e r i  ngs serve as concrete 

evidence from a l l  competitors, ILECs and ALECs a l i ke ,  t ha t  

competition i s  tak ing hold i n  the market. I f  competitors were 

not act ive, BellSouth would have less need t o  o f f e r  promotions. 

BellSouth's promotional of fer ings,  as wel l  as those o f  the 

ALECs, const i tu te  recognit ion o f  vigorous loca l  competition and 

are a step t o  t r y  and meet tha t  competition on each par ty 's  own 

terms. I n  the process, competition fosters lower rates, 

improved customer servi  ce and service innovation. Busi ness 

customers benef i t  d i  r e c t l y  from 1 ower rates and consumers 

benef i t  i n d i r e c t l y  through savings being passed on t o  them as a 

FLORIDA PUBLIC SERVICE COMMISSION 
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ness savings. The public i n  general will 

i vel  y i nterpl ay and r i  Val ry and competition 
among a l l  carriers who will be free t o  pioneer service i n  

marketing innovations t h a t  will improve the performance and 

accessibility of telecommunications i n  Florida. 
In making allegations t h a t  BellSouth's Key Customer 

offering discriminates between simil arly-situated customers, 
the ALECs completely ignore the fact t h a t  the Florida Statute 
on1 y prohibits Bel 1 South from unreasonably di scrimi n a t i  ng 

amongst similarly-situated customers. 
offerings do not single out particular customers t o  the 
exclusion of others who are subject t o  the same competitive 
conditions, nor do they provide offerings t h a t  are exclusively 
available t o  a single customer. Instead, BellSouth's Key 

Customer offerings are available t o  a l l  customers who are 
served from wire centers i n  which the ALECs indisputably have 

BellSouth's Key Customer 

ludes my summary. 
i is  available f o r  

focused their efforts. Tha t  con 
MS. WHITE: Mr. Ruscil 

cross - exami n a t i  on. 
CHAIRMAN JABER: We're 

Thank you. 
(Lunch recess . ) 

goi ng t o  come back a t  1:30. 

(Transcript continues i n  sequence w i t h  Volume 3 . )  
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