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PART1 C I PAT1 NG : 

KIMBERLY CASWELL, ESQUIRE, P. 0. Box 110,  FLTC0007, 

Tampa, F lo r ida  33601-0110, appearing on behal f  o f  Verizon 

F1 o r i  da . . -  

TRACY W. HATCH, €SQUIRE, Messer, Caparello & Se l f ,  

P.A., P. 0. Box 1876, Tallahassee, F lo r ida  32302, appearing on 
behalf o f  AT&T Communications o f  the  Southern States, LLC, KMC 

Telecom, Inc. ,  M C I  WorldCom, and e.spire Communications, Inc. 

RICHARD D. MELSON, ESQUIRE, Hopping, Green, Sams & 

Smith, P.A., P.  0. Box 6526, Tallahassee, F lo r ida  32314, 

appearing on behal f  o f  AT&T Communications o f  the Southern 

States, LLC, M C I  Worl dCom, F1 o r i  da D i g i t a l  Network, and Covad. 

HAROLD McLEAN, ESQUIRE, and WAYNE KNIGHT, ESQUIRE, 
FPSC General Counsel ' s  Of f ice,  2540 Shumard Oak Boulevard, 

Tallahassee, F lor ida 32399-0850, appearing on behal f  o f  the 

Commission S t a f f .  
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P R O C E E D I N G S  

CHAIRMAN JABER: Good morning, we have a special 

agenda conference. L e t ' s  go ahead and get started. 

S t a f f ,  you have an in t roduct ion.  S t a f f .  

MR. KNIGHT: Yes. 

CHAIRMAN JABER: This would be an agenda conference. 

MR. KNIGHT: Good morning, Commissioners. 

CHAIRMAN JABER: Good morning. 

MR. KNIGHT: This w i l l  be t he  agenda conference t h a t  

was continued from last week and was not iced for t h i s  t ime and 

p l  ace . 
CHAIRMAN JABER: And Issue 1 involves a request f o r  

an ora l  argument. S t a f f  i s  recommending tha t  the request be 

granted. 

Commissioners, can I have a motion? 
COMMISSIONER DEASON: Move t o  approve s t a f f .  

COMMISSIONER BAEZ: Second. 

CHAIRMAN JABER: There's been a motion and a second 

on Issue 1. A l l  those i n  favor say "aye." 

(Simultaneous a f f i rmat ive  responses.) 

CHAIRMAN JABER: Issue 1 i s  approved. 

S t a f f ,  you recommended and we j u s t  approved ora l  

argument l i m i t e d  t o  ten  minutes per side. 

Part ies,  have you gotten together - - 

MS. CASWELL: Yeah, I t h ink  we're - -  

FLORIDA PUBLIC SERVICE COMMISSION 
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CHAIRMAN JABER: - - t o  discuss the order? 

MS. CASWELL: Well, 1 t h ink  since i t ' s  my motion, I 

dould go f i r s t .  

CHAIRMAN JABER: Okay. .. Ms. Caswell , go ahead. 

MS. CASWELL: Commissioners, t h i s  i s  s t r i c t l y  a legal  

issue. There's no pol i c y  involved and no d iscre t ion  t o  be 

2xercised. 

issued. There's no question tha t  the condit ions f o r  a stay are 

net here. The automatic stay r u l e  says, when the order being 

3ppealed involves the refund o f  moneys t o  customers or a 

iecrease i n  rates charged t o  customers, the Commission sha l l ,  

Jpon motion f i l e d  by the u t i l i t y  o r  company affected, grant a 

stay pending j u d i c i a l  proceedings. So under the ru le ,  Verizon 

must receive a stay o f  the UNE order i f  i t  decreases rates 

charged t o  Verizon ' s customers. There's no dispute tha t  the 

order decreases Verizon ' s UNE rates,  and there ' s no leg i t imate 

I f  the condit ions f o r  a stay are met, i t  must be 

rged t o  Verizon's customers, i n  

ssion said so r i g h t  i n  the UNE 

customer when i t  purchases UNEs 

dispute t h a t  those rates are ch 

t h i s  case, the ALECs. The Comm 

order i t s e l f ,  t ha t  an ALEC i s  a 

from Verizon. 

There ' s nothing unusual about c a l l  ing 

telecommunications ca r r i e rs  customers o f  one another, including 

ALECs. There are probably hundreds o f  such references i n  

Commission orders, interconnection agreements, t a r i f f s ,  and 

other f i l i n g s  by both ILECs and ALECs. The very long footnote 

FLORIDA PUBLIC SERVICE COMMISSION 
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i n  our motion c i t e s  j u s t  a few o f  those references. ALECs buy 

UNEs from Verizon, so they are Verizon's customers. The UNE 

order decreases the rates Verizon can charge those customers 

That 's the end o f  the i nqu i r y  for. the mandatory stay. Because 

the order decreases rates charged t o  Verizon' s customers, the 

Commi ss i  on must approve a stay. 

Not surpr is ing ly ,  the ALECs don ' t  l i k e  t h i s  resu l t .  

They don ' t  deny they ' re  Verizon's customers and s t a f f  doesn't 

e i t he r .  To t r y  t o  avoid the e f f e c t  o f  the mandatory stay ru le ,  

however, they read words i n t o  the  r u l e  t h a t  a ren ' t  there. They 

say t h a t  even though the r u l e  says "customers," i t  means end 

user or r e t a i  1 customers The problem w i th  t h i  s in te rpre ta t ion  

i s  t h a t  i t  v io la tes  the cardinal r u l e  o f  s ta tu to ry  

construction, t h a t  the words i n  a provis ion must be given t h e i r  

p l a i n  and ordinary meaning. Courts w i l l  look t o  the d ic t ionary  

for the p l a i n  meaning o f  "customer" which i s  one t h a t  buys 

goods o r  services. There i s  no need t o  use other ru les o f  

s ta tu to ry  construction when the language o f  a r u l e  i s  

unambiguous and conveys a c lear  and ordinary meaning. There's 

nothing ambiguous about the term "customers" i n  the ru le .  

There's no ind ica t ion  t h a t  i t  might mean only cer ta in  kinds o f  

customers. 

F lor ida l a w  says i t ' s  impermissible t o  imply 

exceptions t o  ru les or: t o  add words t o  steer a provis ion t o  a 

meaning and a l i m i t a t i o n  which i t s  p l a i n  wording does not 

FLORIDA PUBLIC SERVICE COMMISSION 
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supply. A r u l e  in te rpre ta t ion  t h a t  deviates from the p l a i n  

meaning o f  the r u l e  i s  c l e a r l y  erroneous and cannot stand. 

would be c l e a r l y  er,roneous f o r  the Commission t o  read the words 

" r e t a i l "  o r  "end user" i n t o  the stay r u l e  and t o  imply a 

l i m i t a t i o n  t h a t  does not appear on the face o f  the ru le .  

I t  

So how does the s t a f f  square i t s  recommendation w i th  

the p l a i n  meaning o f  the ru le? I t  doesn't. S t a f f  doesn't deny 

t h a t  ALECs are customers o f  Verizon. It doesn't claim t h a t  the 

word "customers" i n  the r u l e  i s  ambiguous. It doesn't say tha t  

Verizon i s  wrong about the p l a i n  meaning ru le .  The 

recommendation simply ignores the p l a i n  meaning o f  "customers. " 

Instead o f  basing i t s  recommendation on the language 

o f  the r u l e  i t s e l f ,  the s t a f f  r e l i e s  so le ly  on one Commission 

case in te rp re t i ng  the ru le .  I n  t h a t  case invo lv ing  BellSouth 

and WorldCom, the Commission refused t o  grant an automatic stay 

o f  an order requi r i  ng Bel 1 South t o  pay reciprocal compensation 

t o  the WorldCom Companies under interconnection contracts. The 

Commission said the stay r u l e  i s  designed t o  apply t o  r a t e  

cases or  other proceedings i nvol v i  ng rates and charges t o  end 

user ratepayers o r  consumers, not t o  contract d i  sputes between 

interconnecting telecommunications providers. 

S t a f f  advises the Commission t o  deny Verizon's motion 

because i t  c l  aims Verizon has f a i  1 ed t o  adequately d i  s t i  ngui sh 

the Commission's ra t iona le  i n  the Be l l  case from the s i t ua t i on  

a t  hand, but  the Be l l  case doesn't control  here. F i r s t ,  the 

FLORIDA PUBLIC SERVICE COMMISSION 
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Commission found i t  d i d  not involve a r a t e  decrease, as t h i s  

case c l e a r l y  does, but rather a dispute about payment under 

contracts. Second, t o  the extent the Be l l  case d i d  res t  on the 

view t h a t  "customers" means only . re ta i  1 customers, t ha t  

ra t i ona le  was mistaken. The Commission's statement i n  the Be l l  

case t h a t  the stay r u l e  applies only t o  cases invo lv ing rates 

t o  end users was not based on the language o f  the stay r u l e  

i t s e l f  or anything else for t h a t  matter. 

concl usory statement w i t h  no supporting analysis o r  

explanation, and i t  c a n ' t  support a decision t o  deny the stay 

here. As the Commission knows, the F lor ida Supreme Court w i l l  

expect the Commission t o  j u s t i f y  the - -  i t s  in te rpre ta t ion  on 

the language o f  the r u l e  rather than on i t s  own mistaken 

precedent 

It was j u s t  a naked 

S t a f f ,  nevertheless, f inds support for the 

Commission's previous in te rpre ta t ion  o f  the stay r u l e  i n ,  

quote, the  f a c t  t ha t  the r u l e  was developed before the 

Commi ss i  on even had au thor i ty  t o  address matters i nvol ving 

i n t e r c a r r i e r  compensation, end quote. That 's not t rue.  I n  

fac t ,  a t  the same time the stay r u l e  was being developed, the 

Commission was considering i n t e r c a r r i e r  compensation i n  the  

context o f  M i  c ro te l  ' s appl i c a t i  on t o  provide i nterexchange 

service which was f i l e d  i n  1980. By January 1983 the 

Commission had ordered a l l  LECs t o  submit i n t r a s t a t e  access 

t a r i f f s .  It i s  obviously wrong t o  suggest, as the ALECs do, 

FLORIDA PUBLIC SERVICE COMMISSION 
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tha t  the Commission lacked j u r i s d i c t i o n  over i n te rca r r  e r  

compensation as l a t e  as 1986. 

Commission's j u r i s d i c t i o n  when the r u l e  was adopted i n  1982 i s  

not re levant t o  applying the p l a i n  language o f  the r u l e  j u s t  as 

i t ' s  not  re levant t h a t  CLECs d i d n ' t  e x i s t  when the r u l e  was 

adopted . 

I n  any event, the scope o f  the 

As the F lor ida Supreme Court t e l l s  us, when a s ta tute 

i s  expressed i n  general terms and i n  words o f  the present 

tense, i t  w i l l  general ly be construed t o  apply not only t o  

th ings and condit ions ex i s t i ng  a t  the time o f  i t s  passage but 

w i l l  a lso be given a prospective e f f e c t  and made t o  apply t o  

such as come i n t o  existence thereafter.  Neither s t a f f  nor the 

ALECs address t h i s  p r i n c i p l e  which i s  f a t a l  t o  t h e i r  arguments. 

Aside from being the l a w ,  t h i s  i s  the only approach 

t h a t  makes sense. 

th ings and condit ions tha t  existed when they were adopted, the 

Commission would be constantly rev is ing  i t s  ru les,  some o f  

which are decades old, t o  account f o r  new kinds o f  services, 

techno1 ogi es , and companies 

If the Commission's ru les only apply t o  

As I said e a r l i e r ,  there 's  no need t o  examine the 

l e g i s l a t i v e  h i s to ry  of the stay r u l e  because i t s  p l a i n  language 

i s  unambiguous, but because the ALECs purport t o  r e l y  on the 

purpose o f  the ru le ,  i t ' s  worth looking a t  the l e g i s l a t i v e  

h i s to ry  i f  only t o  prove they ' re  wrong. 

The ALECs argue the r u l e  was adopted because they ' re  

FLORIDA PUBLIC SERVICE COMMISSION 
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under r a t e  regulat ion.  

r a t e  decrease before d ispos i t ion  of an appeal, i t  was a t  severe 

r i s k  o f  being unable t o  recover any s h o r t f a l l  from i t s  general 

body o f  ratepayers. The purpose .of the  stay ru le ,  the ALECs 

claim, was t o  p ro tec t  a r a t e  re tu rn  c a r r i e r ' s  regulated revenue 

requirement. That theory i s  wrong. For a l l  the t a l k  about the 

i n t e n t  and purpose o f  the  ru le ,  Verizon i s  the  only  one t h a t  

c i t e d  the  actual l e g i s l a t i v e  h is to ry .  The r u l e  was not 

prompted by any concern about the d i f f i c u l t y  a rate-regulated 

company might face i n  co l l ec t i ng  from ratepayers i f  i t  won an 

appeal . 

I f  a company was forced t o  implement a 

The r u l e  was adopted a t  the Supreme Court 's  

suggestion t o  harmonize Commission ru les  w i th  the automatic 

s tay r u l e  i n  the F lo r ida  appellate ru les  a t  the time. S t a f f  

ca l l ed  the  Commission r u l e  a restatement o f  the appellate r u l e  

prov id ing f o r  an automatic stay, quote, when the appeal 

involves a money judgment and bond i s  posted, end quote. What 

the  Commission d id  was, i n  the words o f  i t s  counsel a t  the 

time, read the procedural ru les and t rans la te  them i n t o  what we 

do a t  the Commission. The Commission considered a decrease i n  

ra tes i n  the Commission context t o  be 1 i ke a money judgment 

against a company i n  the  c i v i l  context. I n  both cases, the  

relevant f a c t  i s  t h a t  appellant loses money i n  the absence o f  a 

stay. A stay i s  p a r t i c u l a r l y  important i n  cases invo lv ing 

money judgments because money once l o s t  can be very hard t o  get 

FLORIDA PUBLIC SERVICE COMMISSION 
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back . 
The relevant f a c t  then i s  the r a t e  reduction. It 

doesn't matter whether the customers whose rates are reduced 

are r e t a i l  o r  wholesale customers, I t ' s  a money judgment 

against the company i n  both cases, and t h a t ' s  what matters for 
purposes o f  the appel 1 ate r u l e  and the anal ogous Commi ssion 

ru le .  Neither was motivated by any special concern about 

protect ing a ra te -  regul ated company's revenue requirement. 

f ac t ,  I can t e l l  you w i th  absolute ce r ta in t y  t h a t  i t  w i l l  be 

much harder f o r  Verizon t o  be made whole a f t e r  a successful 

appeal i n  t h i s  case than i t  was when GTE won a r a t e  case appeal 

and co l lected the s h o r t f a l l  from i t s  r e t a i l  customers. 

In 

Verizon i s  owed m i  11 ions o f  dol 1 ars by CLECs, many o f  

which are insolvent o r  headed t h a t  way; t h a t  includes one o f  

the pr inc ipa l  opponents o f  the stay here, M C I .  

granted and Verizon must implement the new rates during appeal, 

Verizon has l i t t l e  hope o f  ever c o l l e c t i n g  the undercharges 

from ALECs i f  i t  wins the appeal. This s i t ua t i on  i s  j u s t  what 

the stay r u l e  was designed t o  protect  against. 

I f  no stay i s  

F ina l l y ,  the Commission has not in terpreted the 

mandatory stay r u l e  t o  apply on ly  t o  orders reducing rates f o r  

r e t a i l  customers. I n  the GTC case Verizon c i ted,  the 

Commission issued an automatic stay on the basis tha t  the order 

reduced rates charged t o  an ILEC's wholesale customers, i n  t h a t  

case, the I X C s .  The s t a f f  and ALECs attempt t o  d is t inguish 

FLORIDA PUBLIC SERVICE COMMISSION 
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t h i s  case by saying the stay there was not contested. This 

d i s t i n c t i o n  has no legal  s igni f icance. The only  question tha t  

w i l l  i n t e r e s t  a review i n  court  i s  whether the Commission has 

applied the  mandatory stay r u l e  on ly  when customers a t  issue 

were r e t a i l  end users and the answer i s  no. 

Because the Commission's UNE order reduces the rates 

Verizon may charge t o  i t s  ALEC customers, the Commission must 

grant a stay. Despite what the ALECs may argue, your decision 

cannot be based on pol i c y  considerations Veri zon w i  1 1 provide 

secur i ty  as a condi t ion o f  the stay t o  assure t h a t  ALECs w i l l  

get r a t e  true-ups i f  Verizon loses the appeal. Verizon agrees 

w i th  s t a f f  t ha t  the amount t o  be secured i s  the incremental UNE 
revenue and t h a t  the form o f  the secur i ty  should take the form 

o f  a corporate undertaking. Thank you. 

CHAIRMAN JABER: Ms. Caswell , thank you for your 

presentation. And frankly, t h i s  i s  a unique issue, and I ' v e  

been looking forward t o  t h i s  ora l  argument. You a l l  have 

c o l l e c t i v e l y  presented us w i th  an issue tha t  I ' m  j u s t  surprised 

we haven't heard more often, so - - but  I have questions while 

they ' re  f resh on my mind, and I want t o  go ahead and get them 

out so Mr. Melson and Mr. Hatch could address them, too. 

With respect t o  your appeal t h a t ' s  i n  the Flor ida 

Supreme Court, do you intend t o  f i l e  an appeal i n  the Federal 

Court o r  you can ' t?  Walk me through - - 

MS. CASWELL: Do I t h i n k  we have a cho 

FLORIDA PUBLIC SERVICE COMMISSION 
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Federal Court or Flor ida Supreme Court? It may be t h a t  we 

could f i l e  an appeal i n  Federal Court a f t e r  the Supreme Court 

plans t o  do tha t .  

ates t o  t h i s  

appeal ends, but  a t  t h i s  same time we have no 

CHAIRMAN JABER: Okay. ..So as i t  r e  

appeal, t h i s  stay - -  

MS. CASWELL: I t ' s  j u s t  the F lor ida 

proceeding, I can assure you o f  tha t .  

Supreme Court 

CHAIRMAN JABER: Okay. If a stay i s  granted, assume 

t h a t  a t  the end o f  the day t h i s  Commission agrees w i t h  you t h a t  

there i s  a mandatory stay tha t  should be i n  e f f e c t ,  what does 

t h a t  mean i n  terms o f  the rates t h a t  apply pending appeal? 

What i s  i t  you're asking us - - 

MS. CASWELL: The rates t h a t  would apply are the 

rates t h a t  apply today, the rates t h a t  were set e a r l i e r .  And 

i n  the meantime, we would f i l e  a corporate undertaking or bond, 

whatever form o f  secur i ty  you'd require,  and t h a t  secur i ty  

would assure tha t  i f  we l o s t  the appeal, the ALECs would get 

t rue-ups i n  the end w i t h  in te res t .  

ru le ,  and i f  you look a t  the appellate ru les and your 

l e g i s l a t i v e  h is tory ,  the purpose i s  t o  maintain the par t ies '  - -  

maintain status quo so tha t  i n  the end i f  we win the appeal, we 

get the benef i t  o f  tha t ;  i f  we lose the appeal, they do not 

lose the rates tha t  they would have been e n t i t l e d  t o  otherwise, 

and they get use o f  the money because they get in te res t .  

So t h a t  the purpose o f  the 

CHAIRMAN JABER: You said tha t  the - -  the rates tha t  

FLORIDA PUBLIC SERVICE COMMISSION 
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we've already approved, the rates tha t  apply today. 

MS. CASWELL: Right. 

CHAIRMAN JABER: Refresh my memory. I thought f o r  

Verizon the Commission had not ye t  est,ablished rates u n t i l  t h i s  

l a s t  proceeding and t h a t  you a l l  were - -  f o r  the rates f o r  the 

UNEs we had not established, you a l l  were negot iat ing company 

by company what those rates would be. 

statement ? 

Is t h a t  not a correct  

MS. CASWELL: We1 1, i n  1996 we had an a r b i t r a t i o n  

w i t h  AT&T and M C I ,  and you set rates there. And f o r  a l l  

i n ten ts  and purposes, those were the rates t h a t  governed a l l  

the contracts because everybody adopted the contracts, and you 

rea l i zed  tha t ,  and t h a t ' s  why you had the generic ratemaking. 

I n  the meantime, there was an i n te r im  r a t e  

s t i p u l a t i o n  whereby we deaveraged the rates based on the rates 

you set i n  1996, but the underlying rates are s t i l l  good, and 

the rates t h a t  we apply today we apply across the board t o  

everyone. And i t ' s  t r u e  tha t  you d i d  not set  a l l  o f  the rates,  

but the pr inc ipa l  ones you d i d  set. 

CHAIRMAN JABER: Okay. So i f  we granted the stay, 

what you're suggesting is ,  t o  the degree rates are covered 

through the AT&T/MCI a rb i t ra t i on ,  and those contracts have been 

adopted, those rates apply, but t o  the degree any o f  those 

rates are superseded by the i n te r im  r a t e  s t i pu la t i on ,  then 

those rates apply. And anything not covered - -  
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MS. CASWELL: Yeah, we wouldn't go back t o  the world 

irJhere we were not deaveraged a t  a l l .  We would take the ra tes  

that  we agreed w i th  the CLECs t o  charge i n  the in te r im period, 

the deaveraged rates,  and apply those. So a l l  o f  the rates 

that  are i n  e f fec t  today are the rates tha t  we would seek t o  

apply during appeal . There would be no change. I t  would be 

status quo because t h a t ' s  the object ive o f  the stay ru le .  

CHAIRMAN JABER: Okay. And f o r  purposes o f  the 

record, i t  i s  not your i n ten t  during a stay, i f  t h i s  Commission 

f inds i t  appropriate, t o  apply the rates tha t  were i n  your 

proposal during t h i s  docket 

MS. CASWELL: Absol u t e l y  not. 

CHAIRMAN JABER: A l l  r i g h t .  With respect t o  the 

appl icabi  1 i t y  o f  the ru le ,  i n  your pleading, you don ' t  even - - 

you don ' t  make the case tha t  i f  we deny the mandatory s tay  

request, the d iscret ionary par t  o f  the r u l e  applies. 

MS. CASWELL: Yeah, I did  not ask for a discret ionary 

s tay  because I d i d  not have t o  because the mandatory stay 

applies. I f  I d i d  ask f o r  a d iscret ionary stay,  cer ta in ly  we 

bel ieve tha t  we would get the  stay under tha t  as w e l l .  We 

bel ieve we have a very good chance o f  winning on appeal . 
There's no harm t o  the publ ic  i n te res t  whi le the appeal i s  

tak ing place, and i t  would be very hard f o r  us t o  be made whole 

again afterwards, and 1I would say almost impossible given 

the - -  you know, given the d i f f i c u l t y  we've had i n  co l lec t ing  
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wen, you know, our monthly b i l l s  t o  the CLECs. 

CHAIRMAN JABER: Now, assume w i t h  me f o r  a moment - -  
jnd again t h i s  i s  j u s t  t o  f lush  out a l l  the debate t h a t  r e a l l y  

should occur t h i s  morning. Assume w i t h  me t h a t  we don ' t  

)el ieve the mandatory stay r u l e  appl i es ,  but  we might want t o  

2xercise our d iscre t ion  w i th  respect t o  the second pa r t  o f  the 

the standard d i  scusses tha t  pule. The second p a r t  o f  the r u l e  

should be i r reparable harm. 

MS. CASWELL: Right. 

CHAIRMAN JABER: Whose h 

MS. CASWELL: YOU should 

harm - I  

rm should we b looking a t ?  

be looking a t  Verizon's 

CHAIRMAN JABER: And why? 

MS. CASWELL: - - the i r reparable harm t o  the person 

dho applies f o r  the stay. And as I said, i t  would be 

d i f f i c u l t ,  i f  not impossible, f o r  us t o  c o l l e c t  the 

undercharges from CLECs i f  we win the appeal. Many o f  those 

CLECs are headed out o f  business, many o f  them are insolvent. 

L ike I say, we're owed many, many m i l l i o n s  o f  do l la rs  by CLECs, 

and we're having very much d i f f i c u l t y  co l l ec t i ng  t h a t  money, 

any way we'd get a l l  o f  it back a f t e r  and I don' t  t h ink  there 's  

an appeal. 

You know, I wou 

CLECs t a l k  about the stay 

d also po in t  out t ha t ,  you know, the 

r u l e  i n  the context o f ,  you know, 

rate-regulated ca r r i e rs  not being able t o  c o l l e c t  i t  from t h e i r  
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r a t e  case, and we had t o  c o l l e c t  several m i l l i o n  do 

16 

o f  our 1992 

l a r s  i n  

undercharges from our ratepayers. It was very easy. A l l  we 

d i d  was put  a surcharge on the b i l l ,  and i n  one month we had 

a l l  t h a t  money back. 

easy i n  t h i s  case. 

I assure you, i t ' s  not going t o  be t h a t  

CHAIRMAN JABER: Let me speculate what the ALECs are 

going t o  say w i th  respect t o  i r reparable harm j u s t  because I 

t h ink  i t ' s  a common sense argument. 

would say, we l l ,  we have a harm t o  the degree t h a t  the rates 

prevent us from enter ing a market. There's i r reparable harm, 

and we c a n ' t  recover t h a t  because e i the r  the decision i s  you 

enter the F lor ida market or you don ' t  based on whatever the 

ra te  environment i s .  So l e t ' s  say t h i s  Commission grants your 

stay whether i t ' s  mandatory or discret ionary.  They might say 

there 's  i r reparable harm wi th  respect t o  a competitive market. 

How do you address tha t?  

It seems t o  me t ha t  they 

MS. CASWELL: Well, f i r s t  o f  a l l ,  the conditions t h a t  

you may consider i n  granting the discret ionary stay include 

whether the pe t i t i one r  has demonstrated t h a t  he i s  l i k e l y  t o  

su f fe r  i r reparable harm i f  the stay i s  not granted. So again, 

the focus i s  on the pe t i t i one r ,  which would be Verizon i n  t h i s  

case, and I t h ink  we have proved t h a t  we w i l l  indeed have 

substanti a1 harm. b 

Now, you are a lso  allowed t o  consider whether the 
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delay w i l l  cause substantial harm o r  be contrary t o  the pub 

in te res t .  And I assume t h a t ' s  what they ' re  going t o  argue. 

i c  

Now, we have very d i f f e r i n g  views about whether low UNE rates 

w i l l  incent competition. And our. views, by the way, are shared 

by many o f  the analysts on Wall  Street t ha t  unduly low UNE 

rates do not foster  t rue  competition. So, i n  our view, there 

would be absolutely no harm t o  the pub l ic  i n te res t  i n  

maintaining those rates. And, i n  fac t ,  the d i rec t i on  you don ' t  

want t o  go i s  lower UNE rates and s e l l i n g  o f f  more and more 

par ts  o f  the  network. 

CHAIRMAN JABER: And one f ina l  question before I move 

on t o  the Commissioners' questions they may have o f  you. I f  we 

accept your legal  argument t h a t  the mandatory stay should apply 

on the not ion t h a t  an ALEC i s  a customer - -  a customer is  a 

customer, therefore, the r u l e  should apply - - do you 

acknowledge t h a t  a l l  o f  the ru les  t h a t  the PSC has i n  place 

regarding customers and ca r r i e rs '  treatment of customers would 

be appl i cab le  t o  your treatment o f  ALECs? 

MS. CASWELL: No. No, I don ' t .  

CHAIRMAN JABER: Why? 

MS. CASWELL: I t h ink  you need LO look a t  the ru le .  

I n  fac t ,  under the pr inc ip les  o f  s ta tutory  construction, you 

look a t  the  r u l e  i t s e l f .  I n  t h i s  case, there 's  no d e f i n i t i o n  

o f  "customer'' i n  the ru le ,  so you look t o  the p l a i n  language o f  

the ru le ,  and you look t o  the d ic t ionary  f o r  t h a t  meaning, and 
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you also look t o  what the Commission i t s e l f  has said i n  the 

order. That doesn't necessarily apply t o  a l l  o f  the other 

s ta tute - -  a l l  o f  the other r u l e  provisions. You would need t o  

i n t e r p r e t  them on t h e i r  own merits. And I t h ink  some o f  

them - -  we l l ,  I c a n ' t  say. I haven't looked a t  the other 

rules.  I focussed only  on t h i s  one. But I can t e l l  you t h a t  

we w i l l  not  be making arguments t h a t  a l l  o f  those ru les apply 

t o  ALECs as well  as end user customers. 

CHAIRMAN JABER: So i f  I was t o  i n t e r p r e t  what you 

j u s t  said, t o  the degree a customer i s  defined t o  be an end use 

r e t a i  1 customer, then - - 

MS. CASWELL: Sure, then i t  remains. 

CHAIRMAN JABER: 

MS. CASWELL: Absolutely. 

CHAIRMAN JABER: But t o  the degree the word 

- -  the r u l e  i s  applicable. 

"customer" i s  not defined, an ALEC i s  a customer. 

MS. CASWELL: Well , t o  the degree i t ' s  not defined i n  

the r u l e  and t o  the degree the rule i s  read p l a i n l y  t o  mean a l l  

customers, then, yes, i t  would include ALECs and ILECs. 

CHAIRMAN JABER: Okay. Thank you, Ms. Caswell . 
Commissioners, do you have questions o f  Ms. Caswell 

before we move on? It s not t o  say you won't l a t e r ,  but  - - 

COMMISSIONER DEASON : Not now . 
CHAIRMAN JABER: Okay. Mr. Melson o r  Mr. Hatch? 

COMMISSIONER BRADLEY: I have a question - - 
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CHAIRMAN JABER: Commissioner Bradley, go ahead. 

COMMISSIONER BRADLEY: - -  j u s t  o f  a statement. And 

I: ' d  l i k e  f o r  her t o  c lear  - - o r  g ive me some addi t ional  

information. You said tha t  low UNE rates don ' t  foster  

zompeti t i o n ?  

MS. CASWELL: No. That has been our posi t ion,  and as 

1 said, i t ' s  the pos i t ion  o f  many analysts on Wal l  Street. And 

i f  you look a t  - - i f  you looked a t  the stock pr ices o f  the 

industry a f t e r  the FCC issued i t s  UNE Remand Order, you would 

nave seen the stock pr ices go down across the  board, not j u s t  

for  the ILECs but f o r  the CLECs as wel l  and f o r  the companies 

that are f a c i l  i ty-based i n  pa r t i cu la r  because those kind o f  

:LECs don ' t  win from lower UNE rates. 

have come out pub1 i c l  y and opposed fu r ther  unbundl i ng and 

Dpposed unnecessari 1 y 1 ow UNE rates.  

I n  fac t ,  some o f  them 

COMMISSIONER BRADLEY: So might the imp1 i ca t i on  be 

then t h a t  being fac i l i t i es -based  allows f o r  competition and 

the underlying message i n  tha t  fosters competition? Is t h a t  

s t a t  emen t ? 

MS. CASWELL: Yeah, 

Congress intended f o r  f a c i  1 it ' 

I mean, absolutely. That's what 

es-based competit ion t o  develop, 

and I t h ink  everyone agrees t h a t  f ac i l i t i es -based  competition 

i s  t r u e  competition t h a t  doesn't depend on my network or  j u s t  

renaming my services. And I t h ink  there 's  a1 so substantial 

agreement tha t  i f  you continue t o  require the  ILECs t o  s e l l  
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the i r  network a t  f i r e  sale prices, i t  dampens investment f o r  

?verybody, not j u s t  f o r  the ILECs who are forced t o  share these 

things a t  below cost but f o r  the companies t h a t  would invest i n  

the i r  own networks but  f i n d  it, o f  course, much cheaper t o  use 

i u r  network. 

So, you know, t h i s  i s  not j u s t  my theory again. You 

mow, i f  you go t o  the f inanc ia l  publ icat ions,  i f  you go t o  the 

malyses a f t e r  the FCC released i t s  UNE order, t h i s  i s  a widely 

accepted opinion. O f  course, you know, I ' m  sure the ALECs a re  

l o t  going t o  agree w i t h  it, but the f a c t  i s ,  when I'm required 

to s e l l  my network below cost, I ' m  not  going t o  make as many 

investments as I would have otherwise. And the CLECs are not 

going t o  do t h a t  e i t he r ,  and the car r ie rs ,  l i k e ,  say, an IC1 or 

3 Time Warner who had been fac i l i t i es -based  won't be doing t h a t  

? i ther .  

CHAIRMAN JABER: Is t h a t  it, Commissioner Bradley? 

4ny other questions? 

COMMISSIONER BFUDLEY: I ' d  j u s t  l i k e  f o r  the ALECs 

and the CLECs t o  be prepared t o  address t h a t  question, also. 

CHAIRMAN JABER: M r .  Melson, i t  seems t o  me f o r  every 

analyst you f i n d  t h a t  tarnishes commissions' decisions t o  lower 

UNE rates,  you can f i n a l  another analyst t h a t  w i l l  applaud it, 

but why don ' t  you s t a r t  w i th  t h a t  question and then t u r n  t o  

your presentation. Just l i k e  ALECs and ILECs don ' t  agree, I ' v e  

never found two analysts who agree. 
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MR. MELSON: Commissioner Bradley, I w i l l  admit t ha t  

I don ' t  read very much what the analysts say. 

Telecommunications Act o f  1996, and i t  ant ic ipated UNEs as one 

mode o f  competit ion and UNEs a t  cost-based rates. 

I d i d  read the 

Our pos i t ion  i s  the order t h a t  i s  on appeal here 

establ ishes rates t h a t  are actual ly  too high f o r  UNEs but a t  

leas t  establ ishes rates tha t  are above Verizon's costs. That 

was what the Commission looked a t  i n  the hearings and what i t  

attempted t o  do i n  i t s  order. 

CHAIRMAN JABER: And we've done it j u s t  r i g h t .  

MR. MELSON: No, ma'am. We've got a reconsideration 

point ing out how you d i d n ' t  do i t  qu i te  r i g h t ,  but you're 

making the e f f o r t .  

CHAIRMAN JABER: Go ahead. 

You ' ve got ten minutes . 
MR. MELSON: A l l  r i g h t .  My 

summed up i n  about three words: We d 

everything Ms. Caswell said. 

S t a r t  your presentation. 

presentation can be 

sagree w i th  j u s t  about 

The mandatory stay r u l e  does apply when there i s  a 

reduction i n  r a t e  t o  customers, and the r e a l  legal  question you 

have t o  decide today i s  what tha t  word means i n  the context o f  

t ha t  ru le .  Ms. Caswell says p l a i n  meaning customers means a l l  

customers. I t ' s  not t ha t  simple. 

I n  the one previous decision i n  which you have 

considered how tha t  r u l e  applies t o  interconnection agreements 
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and rates under interconnection agreements, a case i nvol v i  ng, 

she c i ted ,  Bel lSouth and WorldCom and reciprocal compensation, 

you said t h a t  the r u l e  d i d  not apply because the complainants, 

WorldCom, competit ive telecommunications car r ie rs ,  are not 

customers f o r  purposes o f  the ru le .  We th ink  there was - -  and 

Ms. Caswell i s  correct, there was not a l o t  o f  explanation i n  

the r u l e  f o r  t h a t  conclusion, b u t  we th ink  when you look a t  the 

h i s to ry  o f  the r u l e  and what the r u l e  was designed t o  do, t h a t  

t h a t  was an eminently reasonable in te rpre ta t ion .  And l i k e  any 

Commission in te rpre ta t ion  o f  i t s  ru les,  i f  i t ' s  w i th in  the zone 

o f  reasonableness, the courts are going t o  uphold it. 

COMMISSIONER DEASON: Mr. Melson, I hate t o  

i n te r rup t ,  but  I ' m  going t o  ask a question a t  t h i s  po int .  What 

was the nature o f  the issue i n  the BellSouth/WorldCom decision 

which you j u s t  referenced? 

MR. MELSON: It was whether reciprocal compensation 

was payable w i th  respect t o  ISP-bound t r a f f i c .  The Commission 

held t h a t  i t  was. The r e s u l t  o f  t h a t  order was t o  require 

BellSouth t o  begin paying compensation on t h a t  t r a f f i c  and t o  

pay past due compensation f o r  t r a f f i c  on which the compensatior 

had not been paid. 

COMMISSIONER OEASON: So it was not a ra te  decrease 

s i  t uat i on. 

MR. MELSON: No. But the r u l e  applies t o  refund o f  

moneys t o  customers and ra te  decreases t o  customers. And I 
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Ie l ieve  BellSouth pled t h a t  as a refund t o  customers because 

they were being required t o  make back payments t o  WorldCom i n  

the nature o f  a refund. 

COMMISSIONER DEASON: So i n  tha t  s i tua t ion ,  BellSouth 

Mas required t o  - - i t  wasn't a refund, i t  was t o  pay reciprocal 

:ompensation which had not been paid. 

MR. MELSON: Correct. I n  arguing tha t  the r u l e  

3pplied, I bel ieve BellSouth argued tha t  i t  was i n  the nature 

3 f  a refund. And the Commission - -  
COMMISSIONER DEASON: It was a payable, i t  was not a 

rate. 

MR. MELSON: Right. 

COMMISSIONER DEASON: I t  was a payable. I t  was an 

amount due not because o f  a r a t e  tha t  was appl ied but because 

D f  - -  or help me d is t inguish tha t .  

MR. MELSON: It was a payable tha t  was due because 

3ellSouth had not been applying a r a t e  t o  t r a f f i c  t h a t  i t  

should have been applying t o  t h a t  t r a f f i c .  

COMMISSIONER DEASON: Applying a ra te  f o r  something 

you're purchasing from them, or applying a ra te  t o  something 

that  they ' re  obl igated t o  pay you as interconnecting carr iers? 

MR. MELSON: Correct, the l a t t e r .  

COMMISSIONER DEASON: So there i s  a d i s t i n c t i o n  

there. I 

MR. MELSON: There 
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d i s t i n c t i o n  was not drawn by the Commission i n  the order 

denying the  stay. 

apply, the d i s t i n c t i o n  the Commission made was t h a t  competitive 

car r ie rs  were not customers f o r  purposes o f  the ru le .  There 

nay have been - - t h a t  may have been - - what you're suggesting 

may have been a V a l  i d  addit ional reason f o r  not applying the 

r u l e  i n  t h a t  case. 

I n  the order holding t h a t  the r u l e  d i d  not 

COMMISSIONER DEASON: Okay. Thank you. 

COMMISSIONER BRADLEY: Madam Chair? 

CHAIRMAN JABER: Commissioner Bradley. 

COMMISSIONER BRADLEY: And I j u s t  want t o  - -  you made 

mention o f  - -  al luded t o  def in ing "customer." And I ' v e  been 

st ruggl ing w i th  t h i s .  Now, I j u s t  need f o r  you t o  elaborate 

while you're on t h a t  hypothesis. I f  an ALEC and a CLEC are not 

customers o f  an ILEC, then what are they i n  t h i s  instance? 

Give me a word tha t  describes t h e i r  re la t ionsh ip  t o  the ILEC. 

MR. MELSON: I ' m  going t o  t e l l  you, Commissioner, 

they are wholesale customers. They are not r e t a i l  customers, 

they ' re  not what we would c a l l  end use customers, they are 

wholesale customers. And the question i s  whether - -  the lega 

question i s  whether the word "customer" i n  your stay r u l e  was 

intended t o  encompass both wholesale and r e t a i l  customers, or  

was i t  intended, as you have said i n  a p r i o r  decision, t o  

encompass end use customers and not t o  encompass competitive 

who1 esal e customers. 
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COMMISSIONER BRADLEY: Who then i s  the r e t a i  1 

customer ? 

MR. MELSON: The fo l ks  who buy telephone service from 

Verizon and get a seven-digi t  phone number and pay t h e i r  

monthly b i l l  f o r  loca l  service. And those were the only types 

o f  customers t h a t  existed when the r u l e  was adopted i n  1982. 

Wholesale customers, CLECs d i d n ' t  come along - - CLECs d i d  not 

come along u n t i l  a f t e r  the l e g i s l a t i o n  i n  1995. 

COMMISSIONER BRADLEY: We1 1, then i n  terms o f  

mai ntenance and servi  ce, who then provides maintenance and 

service t o  the r e t a i l  customer, the ALEC o r  the CLEC - -  or the 

ILEC? I ' m  sorry. 

MR. MELSON: The ILEC provides maintenance t o  i t s  

r e t a i l  customers. When i t  s e l l s  UNEs t o  a CLEC, i t  provides 

maintenance t o  those UNEs because the CLEC i s  essent ia l l y  

1 easi ng t h a t  f ac i  1 i ty. 

COMMISSIONER BRADLEY: We1 1 , then couldn ' t  we make 

the argument then t h a t  the ILEC i s  - -  t h i s  i s  a hybrid 

s i tua t ion ,  and the ILEC i s  s t i l l  providing - -  so, I mean, the 

r e t a i l  customer i s  s t i l l  a pa r t  o f  t h i s  equation then even 

though we're t a l  k ing about a wholesale - - 

MR. MELSON: A t  t ha t  po int ,  the r e t a i l  customer i s  a 

WorldCom r e t a i l  customer or an AT&T r e t a i l  customer when they 

are being serviced thvough UNEs. 

COMMISSIONER BRADLEY: I ' d  1 i ke t o  ask Harold a 
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question. 

MR. McLEAN: Yes, s i r .  

COMMISSIONER BRADLEY: And I need t o  j u s t  - -  I need 

you t o  he p me w i th  some dates and some times. When we - -  when 

t h i s  r u l e  was put i n t o  place, was t h i s  p r i o r  t o  the 1996 A c t ?  

MR. McLEAN: Yes, s i r ,  substant ia l ly .  

COMMISSIONER BRADLEY: So bas i ca l l y  since i t  was 

p r i o r  t o  the 1996 Act, then we've never ever had the 

opportunity t o  r e a l l y  give consideration t o  c l a r i f y i n g  

"customer. " 

MR. McLEAN: Not r e a l l y ,  Commissioner, but  I believe 

Ms. Caswell made a - - made you a p r e t t y  good argument, t ha t  i t  

was our i n t e n t  back i n  the days when we c ra f ted  tha t  r u l e  t o  

make i t  roughly analogous t o  what they d i d  a t  the Supreme 

Court 

Although i t  was a long time ago and we d i d  not know 

what k ind o f  customers we might have i n  the future,  we were 

t r y i n g  t o  rep l i ca te  the r u l e  a t  the Supreme Court which they 

have because we had been - - I don' t  want t o  say "scolded" 

r e a l l y  because that's k ind o f  a strong word, but the Supreme 

Court seemed moderately annoyed, and i t  said t o  the Commission, 

come up w i t h  procedures f o r  these s i tua t ions  where your order 

changes the  respective posi t ions o f  the par t ies  and you can 

maintain the status quo pending t h a t  s i tua t ion .  So although we 

have not had an opportunity t o  i n t e r p r e t  it, i t  was the s t a f f ' s  
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1 ,  back i n  

as we could 

3s an administrative agency, mirrors w h a t  they do a t  the courts 
and a t  the Supreme Court. - -  

CHAIRMAN JABER: Commissioner Bradley, can I stop you 

here? In the interest o f  fairness, we d i d n ' t  interrupt 
4s. Caswell's presentation. Can you hold on t o  your questions? 
4nd l e t ' s  le t  Mr. Melson finish his presentation. And I am 

sure we're going t o  have a l o t  o f  questions. 
Go ahead. 
MR. MELSON: And, Commissioners, the - -  a fairly 

recent analogy I would give you, and i t  was a case I was 
involved i n ,  was the construction o f  the term "rate structure" 
i n  your statute regarding who1 esal e contract between Semi no1 e 
and i t s  members, and whether "rate structure" meant a l l  rate 
structures or d i d  i t  mean retail rate structures or wholesale 
rate structures. And a t  least a majority o f  the court agreed 
w i t h  a majority of the Commission t h a t  the word "rate 
structure" was not p l a i n  and unambiguous and t h a t  you had t o  
understand the context i n  which you were answering the 
question. And f o r  t h a t  reason, I would suggest t o  you t h a t  the 
p l a i n  meaning rule t h a t  Ms. Caswel? urges on you does not 
necessarily apply i n  this situation. 

You need t o l l o o k  a t  the underlying purpose o f  the 
rule and also a t  the e f f e c t  i f  you apply the rule. One t h i n g  
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t h a t  is quite different here from the s i tua t ion  t h a t  existed i n  

1981, '82 when t h a t  rule was adopted i s  your decision has an 
effect not  only on dollars t h a t  flow o r  do not flow t o  Verizon, 
i t  has an impact on competition i n  the state. 

The rates i n  Verizon's territory today are higher 
t h a n  the rates i n  BellSouth's territory, and I ' m  not going t o  
tel l  you that 's  the only cause and effect, but  i f  you look a t  
the degree o f  mass market residential competition, you see i t  

i n  some o f  Bell's territory, you really d o n ' t  see i t  i n  

Verizon's. And t o  the extent you construe the mandatory stay 

rule i n  a way t h a t  simply protects Verizon's revenues during 
the pendency of an appeal, I suggest t o  you the existing 
barrier t o  entry i n  Verizon's territory i s  likewise going t o  
continue during the pendency of the appeal. And t h a t  i s  a type 
o f  consideration t h a t  wasn't present when you were formulating 
your rules back i n  1981. 

makes this different from a money judgment t h a t  one might get 
i n  a court and apply i n  a court rule by analogy. There i s  more 

impact here t h a n  just the impact o f  the dollars. 

I t ' s  a k ind  o f  consideration t h a t  

Ms. Caswell then cites t o  one other case i n  which the 
Commission has considered a stay i n  w h a t  I would call an 
intercarrier s i tua t ion ;  t h a t  was when you required BellSouth t o  
terminate i ntraLATA subsidy payments t o  St. Joe Tel ephone 
Company and a t  the same time t o  flow t h a t  - - the revenues t h a t  
BellSouth will ga in ,  flow those back t o  i t s  end use customers. 
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Both pa r t i es  i n  t h a t  case requested a stay c i t i n g  the mandatory 

stay provisions, and the Commission u l t ima te l y  granted a stay. 

And so Ms. Caswell argues t h a t  t h a t  case stands f o r  the 

proposi t ion t h a t  i n  an i n t e r c a r r i e r  s i tua t ion ,  the mandatory 

stay r u l e  does apply. 

I ' d  po in t  out two d is t inguish ing factors.  F i r s t ,  

both par t ies  had r e l i e d  on t h a t  ru le .  You were not asked the 

question, does the r u l e  apply o r  not,  you were asked which 

pa r t y ' s  version o f  the stay should be granted. And your 

ra t iona le  u l t ima te l y  f o r  grant ing the stay rested not on the 

d i f f i c u l t y  t h a t  GTE or S t .  Joe or BellSouth might have i n  

co l l ec t i ng  the funds from each other, i t  focussed on the fac t  

t ha t  pa r t  o f  your order requi red Bel 1 South t o  reduce i t s  rates 

t o  end use customers, and t h a t  i f  t h a t  por t ion  o f  the order 

were not stayed, BellSouth might very well  have t rouble making 

i t s e l f  whole from those end use customers. So we don ' t  th ink  

tha t  decision i s  cont ro l l ing ,  and t o  the extent i t  expresses a 

ra t ionale,  i t ' s  a ra t iona le  t h a t  i s  consistent w i th  your l a t e r  

decision i n  the WorldCom/BellSouth case t h a t  t h i s  r u l e  s mply 

does not apply t o  re1 a t i  onshi ps between car r ie rs .  

That so r t  o f  f in ishes the major pa r t  o f  my 

presentation. 

permission t o  go through and answer each o f  the questions tha t  

you posed t o  Ms. Caswell , and then I ' d  be happy t o  answer any 

others - -  

I would 1 i ke ,  Commissioner Jaber, w i th  your 
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CHAIRMAN JABER: Yeah, I th ink  Commissioner Bradley 

asked you a couple o f  questions, too. So, yeah, take an 

opportunity t o  respond t o  a l l  the questions, and there may be 

other Commissioner questions. . -  

MR. MELSON: Certainly.  You asked Verizon whether 

they planned t o  appeal t o  Federal Court, and I bel ieve they 

ind icated t h a t  there might be a subsequent appeal a f t e r  the 

Supreme Court but they d i d n ' t  have any current plans. You have 

not ye t  issued your order on reconsideration i n  t h i s  docket. 

A t  t h a t  po in t ,  the order as t o  us a t  leas t  i s  f i n a l  and 

appealable. And I t h ink  WorldCom's expectation, although a 

f i n a l  decision has not been made, i s  t h a t  we would take the 

decision t o  Federa Court and would probably f i l e  a protect ive 

appeal before the F lor ida Supreme Court. And one - - 

CHAIRMAN JABER: So you can have an appeal i n  f r o n t  

o f  the F lor ida Supreme Court and i n  f r o n t  o f  the Federal Court 

a t  the same time o f  the same order? Or i s  t h a t  an issue t o  be 

deci ded? 

MR. MELSON: 1 t h ink  t h a t  i s  an issue t o  be decided. 

I t h i n k  we c l e a r l y  can go t o  Federal Court because there i s  a 

federal question involved, the Commission's appl icat ion o f  the 

FCC's TELRIC rules.  Once we are i n  Federal Court, whether tha t  

has the e f f e c t  o f  preempting or  staying or abating the State 

Court proceeding i s  pvobably a question t h a t  hasn' t  been 

answered. 
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asked the  question. And, Ms. Caswel 

you out o f  t h i s  conversation. We' l l  
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1, see, and t h a t ' s  why I 

, I ' m  not  going t o  leave 

come back w i th  t h a t  

question. But t h a t ' s  prec ise ly  why I ask. I f  you assume f o r  a 

moment t h a t  the Commission f inds  that  our ru les  on stay are not 

appl icable, are there appellate ru les  t h a t  govern stays, and i f  

leve l  o r  are they a t  the federal so, are those a t  the s ta te  

1 eve1 ? 

MR. MELSON : We1 

exact ly  what they should b 

, the  s ta te  - -  Verizon is  doing 

doing i n  a State Court appeal, 

which i s  coming f i r s t  t o  the Commission f o r  a stay. And i f  you 

deny t h a t  stay, t h a t  decision i s  reviewable on motion i n  the 

F lo r ida  Supreme Court. I n  the  Federal Court, i t  was WorldCom's 

pos i t i on  i n  the WorldCom/BellSouth case t h a t  you d i d  not have 

j u r i s d i c t i o n  t o  enter a stay; t h a t  i f  Be l l  wanted r e l i e f ,  t h e i r  

sole remedy was t o  seek an in junc t ion  from the  Court against 

the enforcement o f  your order. 

us on t h a t  point .  You said, oh, no, we have j u r i s d i c t i o n ,  and 

then you took the next step and said, bu t  our stay ru le ,  our 

mandatory stay r u l e  does not apply i n  t h i s  s i tua t ion .  So you 

sa id you had au thor i ty  t o  decide, and then you decided i n  a way 

t h a t  made i t  unnecessary f o r  us t o  pursue the  issue o f  whether 

an in junc t i on  was the only  rea l  remedy. 

And presumably - - and I don ' t  want t o  put ideas i n t o  

I n  t h a t  case, you ru led  against 

Verizon's head, but presumably i f  you were t o  deny the stay 
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w i t h  respect t o  a Florida Supreme Court appeal, they would be 
free t o  come back and ask for a discretionary stay or some type 
o f  stay i n  relation t o  a Federal Court appeal , and we'd urge 
you t o  reach the same result, b u t .  i t ' s  probably a separate 
question and one t h a t  you would a t  least have t o  t h i n k  about 
again.  

I t h i n k  your next question was, i f  the s tay was 
granted, w h a t  rates would apply pending appeal? And I agree 
w i t h  Ms. Caswell there. I t  would be the rates t h a t  are i n  

effect today, essentially rates t h a t  were established i n  the 
1996 vintage arbitration between AT&T and M C I  and Verizon. 

CHAIRMAN JABER: So you're currently i n  the Verizon 
market using those rates? 

MR. MELSON: We have those rates available t o  us. I 

d o n ' t  believe we are currently i n  the Verizon market because 
those rates, we believe, are unusable. 

CHAIRMAN JABER: So you've got the arbitrated order, 
but  you have not - -  

MR. MELSON: I d o n ' t  bel ieve we are doing - - we 
certainly are not doing a retail UNE-based business i n  

Verizon's territory. We may have some customers on-net and be 
obtaining interconnection facilities and so forth under t h a t  

agreement, bu t  we're not doing a mass market UNE type business. 
Ms. Caswell Isaid t h a t  i f  those rates remained i n  

effect and Verizon ultimately lost on appeal, t h a t  any - - a 
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corporate undertaking tha t  they have suggested would be an 

adequate remedy t o  essent ia l l y  pay the ALECs the di f ference 

between the rates they had been charged and the lower rates the 

Court would have confirmed tha t  they should have been charged. 

I would question - -  I question t h a t  f o r  one reason, which i s  

your order does not make the new UNE rates for Verizon 

e f fec t i ve  immediately. 

are i ncorporated i n t o  an i nterconnecti on agreement t h a t  i s 

f i l e d  w i th  and approved by the Commission. 

order, you have stayed Verizon's ob l iga t ion  t o  enter i n t o  those 

i nterconnecti on agreements. And we could f i  nd oursel ves havi ng 

won an appeal 18 months from now with Verizon saying, no moneys 

are due. We're now required f o r  the f i r s t  time t o  negotiate 

those agreements on ly  once those agreements tha t  are - -  have 

been approved by the Commission t h a t  there 's  any ra te  

d i f f e r e n t i a l  t h a t  would even be tr iggered. So the idea o f  a 

corporate undertaking i n  the facts  o f  t h i s  case may very well  

be a charade. 

It makes them e f f e c t i v e  only  when they 

I f  you stay the 

More importantly though i s  t h a t  the harm tha t  occurs 

during t h a t  period o f  time i s  not simply the payment o f  higher 

rates,  i t  i s  the i n a b i l i t y  t o  use those higher rates as a basis 

f o r  ge t t i ng  in to  the market and the delay t h a t  we bel ieve the 

Commission would see i n  the development o f  competition i n  

Verizon's t e r r i t o r y ,  and there 's  essent ia l l y  no way t o  

compensate f o r  t ha t .  
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would - - i f  you were t o  

e does not apply, i s  a 

d iscret ionary s t a y  r u l e  avai 1 ab1 e? Yes, i t  ' s avai 1 ab1 e i f 

Verizon chooses t o  make t h a t  motion. 

You asked, was i r reparable harm under t h a t  r u l e  - - t o  

whom was t h a t  i r reparable harm? And again Ms. Caswell 

co r rec t l y  c i t e d  you the r u l e  which i t  would be i r reparable harm 

t o  Verizon i s  what you would have t o  consider. 

t o  you t h a t  d i f f i c u l t y  - -  issues t h a t  involve simply payment o f  

money and the d i f f i c u l t y  o f  ge t t i ng  or  not ge t t ing  t h a t  money 

are t y p i c a l l y  not viewed as i r reparable harm. So I don ' t  t h ink  

Verizon could meet e i t he r  o f  the three prongs o f  t ha t  ru le .  1 

don ' t  t h i n k  they can show they ' re  l i k e l y  t o  prevai l  on appeal. 

I don ' t  t h ink  they can show t h a t  they would be i r reparably  

harmed, as the courts apply t h a t  term, and I cer ta in l y  th ink  

they f a i l  the t h i r d  pa r t  o f  the t e s t  which i s  the impact o f  

delay and impact on the publ ic  i n te res t .  And i n  t h i s  s i t ua t i on  

where you would be maintaining higher rates i n  e f f e c t  during 

the pendency o f  appeal, the impact on competition and the 

pub1 i c i nterest  , we bel ieve, woul d be qu i te  s i  gni f i cant. 

I ' d  po in t  out 

F ina l l y ,  you asked, would Verizon's pos i t ion  lead t o  

the conclusion tha t  every place the word "customer" appears i n  

the Commission's ru les,  i t  includes ALECs as wel l  as other 

customers? I th ink  the l o g i c  o f  her pos i t ion  i s ,  yes, i t  would 

unless there was a spec i f i c  d e f i n i t i o n  o f  "customer" tha t  
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applied t o  tha t  subsection o f  the r u l e  or a very c lear  

ind icat ion i n  the r u l e  i n  terms o f  phrasing i n  terms o f  end use 

customers. But any r u l e  tha t  said "customer" general ly would, 

under her in terpretat ion,  be broad enough t o  p ick  up ALECs as 

customers. And I ' d  suggest t o  you tha t  i s  not necessari ly the 

r i g h t  r e s u l t .  

I th ink  you would - -  what you ought t o  do i f  faced 

with tha t  question i s  examine each o f  those ru les the way we're 

asking you t o  examine the mandatory stay r u l e  and make a 

determination: What i s  the in ten t?  What i s  the purpose o f  the 

ru le? When we c ra f ted  tha t  ru le ,  d i d  we intend customers i n  

t h i s  broader sense, or d id  we intend i t  i n  the narrower sense? 

CHAIRMAN JABER: Thank you, Mr. Melson. 

M r .  Hatch, d id  you have a presentation or - - 
MR. HATCH: What I was going t o  do f o r  my - -  I'm 

adopting and agree w i th  a l l  the comments made by M r .  Melson. 

I ' d  only add one minor th ing. 

presentation she mentioned the GTE versus Clark case and how 

tha t  played out. I would point  out t o  you i n  t h a t  case tha t  

Verizon d i d  not ask fo r  a stay, d i d  not - -  and i n  f a c t  par t  o f  

t ha t  case was a reduction i n  ra tes  and would have been e n t i t l e d  

a t  l e a s t  f o r  t h a t  por t ion f o r  a mandatory stay.  They d id  not 

ask f o r  t h a t  stay. But a t  the end o f  tha t  case, i f  you 

reca l l  - - I 'm sure Commissioner Deason would r e c a l l  because he 

was s t i l l  on the panel a t  tha t  po in t  - -  tha t  case went up t o  

I n  the question - -  Ms. Caswel l ' s  
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the Supreme Court, came back - -  

CHAIRMAN JABER: Unfortunate y, 1 r e c a l l ,  too. 

MR. HATCH: - -  the Commission entered i t s  order on 

remand, and tha t  order went up, back t o  the Supreme Court 

because Verizon disagreed w i th  the d ispos i t ion  o f  the remand. 

dhat the Court essent ia l l y  said a t  the end when the dust 

se t t led  was t h a t  the Commission bas i ca l l y  has a f a i r  amount o f  

equitable au thor i ty  t o  fashion a correct  remedy, and the 

correct  remedy i s  t o  be f a i r  t o  a l l  fo lks .  

the Court said i s  i t  d i d n ' t  matter whether Verizon asked f o r  a 

s tay ,  the Commission has the au thor i ty  t o  f i x  i t  a t  the end. 

The point  t h a t  I would make t o  you now i s ,  i s  t ha t  

the f i x  t h a t  the Court and the Commission u l t imate ly  used was 

the surcharge. And the surcharge t h a t  Ms. Caswell says i s  such 

an easy mechanism t o  recover i n  the event t h a t  you need those 

revenues i s  equally appl icable here. A t  the very end o f  t h i s  

case, i f  they win, then there i s  the potent ia l  f o r  a surcharge, 

and then you can f igure  out what tha t  surcharge should be. But 

as Mr. Melson said, i f  you impose the stay now, tha t  i s  an 

absol Ute o r  potent i  a1 1 y an absol u te  b a r r i  er  t o  competition . 
How do you go back and capture w i t h  the refund the car r ie rs  

t h a t  could not enter the market, never d i d  enter the market? 

There's j u s t  simply no way t o  do tha t  - -  and t h a t  the publ ic  

i n te res t  would weigh f a r  heavier against imposing the stay. 

Thank you. 

In the end, what 
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CHAIRMAN JABER: Ms. Caswell, the question I wanted 

you t o  address w i th  respect t o  the l a w  on stays, i f  the ALECs 

do appeal whatever u l t imate order comes out o f  reconsideration, 

do we get t o  the same po in t  we're. a t  today anyway w i th  some 

so r t  o f  federal procedure on a stay? 

MS. CASWELL: Well, we have asked f o r  a stay only t o  

the concl usion o f  the j u d i c i a l  proceedings on our appeal I 

don ' t  know what WorldCom might do. They could come t o  you - - 
I ' m  not  sure why they 'd  ask f o r  a stay, but  they can ask f o r  

one pending the federal appeal, but  as i t  re la tes  t o  the issue 

today, a l l  t ha t  we're asking f o r  i s  a stay u n t i l  the conclusion 

o f  the Supreme Court appeal And I ' m  not sure i f  t h a t  answers 

your question. I don ' t  t h ink  i t ' s  going t o  - -  
CHAIRMAN JABER: I t  does. 

MS. CASWELL: I t ' s  not going t o  automatical ly 

continue on t o  the Federal Court appeal. 

the way i t  would work. 

I don ' t  t h ink  t h a t ' s  

CHAIRMAN JABER: A l l  r i g h t .  And w i t h  respect t o  the 

argument t h a t  the corporate undertaking i s  not s u f f i c i e n t  

because the incremental period doesn't s t a r t  u n t i l  you modify 

the contracts t o  al low f o r  the rates t o  be incorporated, could 

you touch on tha t ,  please? 

MS. CASWELL: Yeah. And Mr. Melson i s  correct  t ha t  

the rates don ' t  go i n t o  e f f e c t  immediately upon the order 

becoming effective. We d i d  argue tha t  i n  the case, by the way. 

FLORIDA PUBLIC SERVICE COMMISSION 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

38 

ilerizon said, we wanted the rates t o  go i n t o  e f f e c t  when the 

wder took e f fec t ,  and the CLECs, f o r  some reason, d i d n ' t  want 

that t o  happen, so we were l e f t  w i th  negot ia t ing amendments. 

I f  the  Commission likes., I w i l l  s t i pu la te  t h a t  the 

rates are e f f e c t i v e  as o f  the date the  stay order is issued so 

that  we don ' t  have any - - we don ' t  have any concerns about 
Dotential disputes l a t e r  o r  what M r .  Melson c a l l s  a charade, 

llerizon coming back and saying, look, the  rates weren't  i n  

z f fec t .  We can take care o f  t h a t  problem. 

COMMISSIONER DEASON: 

CHAIRMAN JABER: Your s t i p u l a t i o n  i s  t h a t  the 

Let me - -  can I fo l low up on - -  

ra tes  - -  

MS. CASWELL: That the rates - -  the UNE rates i n  the 

order take e f f e c t  as o f  the date o f  your stay decision, you 

know, even though we haven't negotiated r a t e  amendments. I 

mean, we were w i l l i n g  t o  put those rates i n  upon the  e f f e c t i v e  

date o f  the order anyway, so - -  

CHAIRMAN JABER: Okay. Commi ss i  oner Deason, you had 

a question. 

COMMISSIONER DEASON: Yeah, I j u s t  wanted t o  fo l low 

up on tha t .  I j u s t  want t o  be absolutely c lear .  

pos i t i on  t h a t  you ' re  w i l l i n g  t o  s t i pu la te  t h a t  the rates are 

e f fec t i ve ,  the lower UNE rates would be e f fec t i ve .  Assuming 

you are not successful i n  your appeal - - 
MS. CASWELL: Right. 

I t ' s  your 
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COMMISSIONER DEASON: 
the date o f  the order granting the stay; i s  t h a t  correct? 

- -  they would be e f f e c t i v e  w i th  

CHAIRMAN JABER: And I guess t h a t ' s  a l l  rates; r i g h t ?  

Because some o f  those rates went -up. 

COMMISSIONER DEASON: We1 1 ,  yes, the rates as a whole 

would be e f fec t i ve .  

MS. CASWELL: Yes. I t h i n k  t h a t ' s  what I'm agreeing 

to .  I ' d  l i k e  t o  go back t o  my company and ask i f  i t ' s  okay. 

But I understand the problem. And, you know, whatever we want 

t o  do here there 's  a way t o  resolve i t  because we're not going 

t o  come back and go, oh, no, those rates were never i n  e f fec t ,  

so we're not g iv ing  any money back t o  anybody. I mean, t h a t ' s  

not the way the stay r u l e  i s  intended t o  operate, t h a t ' s  not 

what i t s  terms say. I mean, we're supposed t o  give back the 

money i f  we lose, and we w i l l  do t h a t  one way or another. You 

know, we can work out t ha t  problem, and I th ink  the way t o  work 

i t  out i s  j u s t  t o  s t ipu la te  an e f f e c t i v e  date o f  the rates. 

COMMISSIONER DEASON: Well , what would be the CLECs' 

ob l iga t ion  t o  take advantage o f  your s t i pu la t i on  i n  the event 

t h a t  you're not successful and they were seeking some type of a 

refund? 

MS. CASWELL: Yeah, I guess we could j u s t  require 

them t o  f i l e  a piece o f  paper w i t h  the Commission and say, 

look, you know, we want - - you know, we would have negotiated 

an amendment, we would have taken the rates,  and we are going 
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to s t i pu la te  tha t  they would have been e f f e c t i v e  as o f  the day 

the stay was entered. That 's what I would contemplate. I ' m  

joing t h i s  on the spur o f  the moment, but I t h ink  t h a t ' s  a f a i r  

md equitable way t o  do it, because there are some CLECs t h a t  

nay not want those rates f o r  some reason because the zones d i d  

nove around and maybe some o f  them wouldn't want t o  take the 

nates. 

CHAIRMAN JABER: And, Ms. Caswell , j u s t  t o  refresh my 

nemory, I thought t h a t ' s  why we struggled w i t h  the language 

about the e f f e c t i v e  date i n  the u l t imate decision. 

as i t  re la ted  t o  me i n  making t h a t  decision, I wanted t o  

wovide enough f l e x i b i l i t y  t o  the negot iat ing par t ies  t o  

Anderstand what - - 

It was - -  

MS. CASWELL: Right. And there are terms and 

zonditions tha t ,  you know, maybe, you know, one company 

~ o u l d n ' t  want, another company would. So I can understand why 

the Commission ordered the r a t e  amendments and why the CLECs 

night have wanted them. But we don ' t  have t o  l e t  t ha t  prevent 

us from - -  you know, I don ' t  t h i n k  tha t  should overshadow the 

stay consideration. 

CHAIRMAN JABER: Commissioners, do you have other 

questions? 

COMMISSIONER BRADLEY: Yes. 

CHAIRMAN JABER: Commissioner Bradley. 

COMMISSIONER BRADLEY: To both par t ies ,  d i d  you 
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31 1 - - what was your response t o  the request t h a t  you a l l  s i t  

jown and t r y  and negotiate a s t i pu la t i on  as i t  re la tes  t o  the 

m t i r e  proceeding tha t  we are considering here today? Is there 

my par t i cu la r  reason why you a1 1. could not come t o  some 

jgreement ra ther  than have t h i s  come before the Commission 

i t s e l  f? 

MR. MELSON: Commissioner Bradley, I t h ink  the 

l i ke l ihood t h a t  the par t ies  could come t o  an agreement i s  very 

s m a l l  simply because o f  our fundamental view t h a t  we can ' t  

r e a l l y  get i n t o  business i n  Verizon's t e r r i t o r y  under the rates 

that e x i s t  today, t ha t  it would be a struggle t o  do so under 

the lower ra tes i n  your order, but  t h a t  a t  l eas t  would give us 

3 potent ia l  shot and - - so i t  ' s not a place where there 's  any 

room i n  the middle. 

Our pos i t ion  i s  the new rates need t o  be e f fec t i ve  

during the appeal. Verizon's pos i t ion  i s  those rates should 

not be e f f e c t i v e  during the appeal. And I don ' t  t h ink  there 's  

a middle ground, and I'm p r e t t y  confident t h a t  we would not be 

comfortable moving t o  Verizon's pos i t ion.  Obviously I can ' t  

speak f o r  whether Verizon would be l i k e l y  t o  move t o  ours. 

COMMISSIONER BRADLEY: Okay. And l e t  me ask t h i s  

question. With the s t i pu la t i on  t h a t  Verizon j u s t  put on the 

table, does t h a t  i n  any way change your opinion? 

MR. MELSON:' That el iminates a potent ia l  issue, but 

from WorldCom's pos i t ion,  i t ' s  r e a l l y  only a potent ia l  issue 
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iecause we're not there today, we're not buying UNEs today. We 

nay never buy them a t  the current rates. And so when we get 

)ut 18 months, the court  says we've won, the rates go down, we 

nay begin buying them then, but there 's  nothing t o  t rue-up fo r .  

50 the f a c t  t ha t  Verizon has agreed t o  t rue-up as a pract ica l  

natter may not do us any good a t  a l l  e 

COMMISSIONER BRADLEY: 

CHAIRMAN JABER: I 'm sorry, Commissioner Bradley. 

COMMISSIONER BRADLEY: Yeah, go ahead. 

CHAIRMAN JABER: May I fo l low up? 

COMMISSIONER BRADLEY: Yeah. 

CHAIRMAN JABER: 

It would appear t o  me - - 

It seems t o  me though the 

s t ipu la t ion  gives you a unique opportuni ty t o  adjust your 

3usiness plan. You may now s i t  back and say, you know, I ' m  

going t o  take a r i s k  and buy UNEs knowing tha t  when the 

zommission wins on appeal, the e f fec t i ve  date o f  the UNE ra te  

Mi71 be the day o f  the s tay  order which we can get out i n  20 

days 

MR. MELSON: And, Commissioner, the question i s ,  i s  

get t ing those do l la rs  i n  18 months or 12 months or 2 years 

s u f f i c i e n t  t o  d r ive  a business decision today when we're going 

t o  be arguing probably t o  Federal Court t h a t  the rates are 

too - - even those rates are too high? I j u s t  - - 

CHAIRMAN JABER: But, M r .  Melson, i s n ' t  t ha t  a 

short- term vis ion? Because i f  you were th ink ing  long term, and 
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t mean t h a t  personally, you know I t h i n k  the world o f  

egal s k i l l s  and your a b i l i t i e s ,  bu t  i f  the company was 

th ink ing  long term, i t  seems t o  me you have a unique 

opportunity t o  get as many customers as you want so tha t  you 

broaden your market base and therefore the r i s k  o f  costs 

associated w i th  t h a t  18-month period gets mit igated. 

MR. MELSON: And, Commissioner, the answer i s ,  i f  

we're l os ing  money on every customer, i s  i t  a good business 

decision t o  go out and get more o f  them and lose more w i th  the 

expectation a t  the end of the day we w i l l  be made whole? 

CHAIRMAN JABER: But you're going t o  put them on your 

neighborhood plan which i s  a great bundled service and capture 

the market, o r  as much o f  the market as you can. I don' t  mean 

t o  mix pol i c y  w i th  lega l ,  because I do agree w i th  Ms. Caswell 

t h a t  t h i s  i s  completely a legal determination. 

And Commissioner Bradley has a question. But my 

po in t  t o  you i s ,  i t  gets rea l  f r u s t r a t i n g  as a decision maker, 

and I ' m  speaking f o r  myself, t o  l i s t e n  time and time again not 

t o  j u s t  your side but  both sides, w i t h  a l l  due respect, t o  

short- term vis ions and not 1 ong- term v i  sions . 
Commissioner Bradley, you have a question. 

COMMISSIONER BRADLEY: I w i l l  - - 
CHAIRMAN JABER: Commissioner Deason. 

COMMISSIONER DEASON: I'm j u s t  dying t o  ask a 

question 
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CHAIRMAN JABER: Go ahead. 

COMMISSIONER DEASON: Commi ssioner Bradley has been 

jracious enough t o  l e t  me ask my question. Thank you. 

COMMISSIONER BRADLEY: .Yes, Commi ss i  oner Deason. 

COMMISSIONER DEASON: M r .  Melson, I ' m  having 

i i f f i c u l t y  reconci l ing your posi t ions.  

saying t h a t  i f  we grant the stay, t h a t ' s  going t o  have an 

jdverse e f f e c t  on competition, but then on the other hand w i th  

the s t i p u l a t i o n  t h a t  Verizon had j u s t  put  on the table,  you're 

saying, we1 1, i t  doesn't matter, we're probably not going t o  

w t e r  the market anyway. So which i t  i s ?  Does granting the 

stay have an adverse impact on competition o r  does i t  not? 

In one argument you're 

MR. MELSON: Yes, s i r .  

COMMISSIONER DEASON: Okay. Can you explain? 

MR. MELSON: Yes. Because Ms. Caswell's s t i pu la t i on  

s t i l l  applies t o  the s i t ua t i on  i n  which a stay i s  granted. You 

grant the stay, she s t ipu lates tha t ,  a t  the end o f  the day i f  

the Commission's order i s  upheld, she w i l l  then give money 

back. But during t h a t  time period, the company i s  out o f  

pocket cash f low today's ex i s t i ng  rates.  

COMMISSIONER DEASON: Okay. Let me ask the question 

t h i s  way then. 

entering the market? 

I f  we denied the s tay ,  does t h a t  mean you're 

MR. MELSON: I th ink  i t  subs tan t ia l l y  increases - -  
COMMISSIONER DEASON: No, I'm not - -  are you entering 
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the market i f  we grant the stay? 

MR. MELSON: I don' t  know. 

COMMISSIONER DEASON : Because you ' r e  sayi ng you ' r e  

going t o  be arguing a t  Federal Court t h a t  i t ' s  too high tha t  

you can ' t  enter the market anyway. So how does t h a t  impact 

compet i ti on? 
MR. MELSON: We're going t o  be arguing a t  Federal 

Court t h a t  i t ' s  too high because i t  v io la tes  TELRIC, but the 

rates are lower. Whether t h a t ' s  enough t o  t i p  the decision t o  

enter the market i s  a decision t h a t  I don ' t  make and tha t  a t  

t h i s  po in t  I ' m  not p r i v y  to .  

rates p r e t t y  c l e a r l y  are a ba r r i e r .  The new rates are a lower 

ba r r i e r ,  and whether t h a t ' s  a b a r r i e r  we can jump, I would hope 

so, but  1 can ' t  s i t  here today and t e l l  you fo r  sure yes o r  no. 

I can t e l l  you, the ex i s t i ng  

COMMISSIONER DEASON: Do you agree t h a t  the whole 

question i s  the r i s k  o f  pay me now o r  pay me l a t e r  k ind o f  a 

s i tuat ion? I f  you decide t o  go ahead and enter the market, you 

may have t o  pay - -  i f  we grant the stay, pay the higher rates 

an t ic ipa t ing  a refund tha t  you would be made whole? 

MR. MELSON: We would be made whole t o  t h a t  leve l ,  

yes, s i r .  And the question i s ,  given each ind iv idual  c a r r i e r ' s  

business s i tua t ion ,  i s  t ha t  a business decision i t  i s  going t o  

make t o  go out and t r y  t o  increase - - s t a r t  bu i ld ing  an 

increasing market share a t  a t ime when tha t  business i s  not 

p r o f i t a b l e  - - 
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COMMISSIONER DEASON: But don ' t  you s t i l l  have the 

r i s k  t h a t  i f  we deny the stay and you entered the market, 

assuming you do, and you begin paying the lower rates, you may 

be faced w i th  a surcharge i f  Verizon i s  successful i n  t h e i r  

appeal ? 

MR. MELSON: And, Commissioner, t h a t  i s  also a r isk .  

That i s  - -  whether we would be faced w i th  a surcharge involves 

a whole host o f  addi t ional  questions and considerations t h a t  I 

don ' t  t h i n k  there are answers to .  

COMMISSIONER DEASON: We1 1, how is  t h i s  

dist inguishable from the s i t ua t i on  Verizon versus Clark which 

one o f  the attorneys j u s t  referenced? 

MR. MELSON: That case was i n  a r a t e  base ra te  o f  

re tu rn  environment where once Verizon or GTE f i l e d  the ra te  

case, they were e n t i t l e d  t o  a Commission decision w i th in  12 

months. They were e n t i t l e d  t o  earn a regulated r a t e  o f  re tu rn  

and under r a t e  o f  re tu rn  r a t e  base regulat ion concepts, you've 

always got t o  get the pot r i g h t .  

ra tes t h a t  are being set against the standard, we don ' t  even 

know exact ly  what Verizon i s  going t o  - - what issues i t ' s  going 

t o  ra i se  on appeal because the time f o r  them t o  do tha t  i s  i n  

t h e i r  b r i e f  and t h e i r  b r i e f  i s n ' t  due yet .  

I n  t h i s  s i t ua t i on  invo lv ing 

Depending on whether the Court affirmed, reversed, 

remanded f o r  fu r ther  proceedings, remanded w i th  d i rect ions t o  

do something speci f ic ,  remanded w i th  d i rect ions t o  apply a 
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i i f f e r e n t  standard, 1 th ink  there 's  a great unanswered question 

3s t o  what happens a t  the end o f  the day. 

l i k e  s i t t i n g  i n  the Southern States case s i x  or seven years ago 

and saying, can we see the end game? And we probably a l l  could 

have sat around and guessed, and probably none o f  us would have 

guessed r i g h t  . 

It would almost be 

COMMISSIONER DEASON: Thank you, Commissioner. I 

apologize f o r  t ha t  and tak ing so long. 

CHAIRMAN JABER: The morning could not have gone by 

di thout those two words coming up. 

Commissioner Brad1 ey. 

COMMISSIONER BRADLEY: I w i  11 y i e l d  t o  Commissioner 

Baez and then ask my question. 

CHAIRMAN JABER: Commi ss i  oner Baez. 

COMMISSIONER BAEZ: Just a couple o f  questions. 

F i r s t  o f  a l l ,  t h a t  was a low blow w i th  the Southern States. 

MR. MELSON: I ' m  sorry? 

COMMISSIONER BAEZ: That 's a low below w i th  the 

Southern States 

MR. MELSON: I d i d n ' t  par t i c ipa te .  I j u s t  reread a l l  

the decisions again l a s t  n ight .  

COMMISSIONER BAEZ: Question one. I heard the 

Chairman agree w i th  Ms. Caswell t h a t  t h i s  i s  a legal  issue. Do 

you agree tha t  i s  a legal  issue? 

MR. MELSON: Yes. 
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COMMISSIONER BAEZ: S t r i c t l y  a legal  issue? 

MR. MELSON: I t h ink  i t ' s  s t r i c t l y  a legal  issue as 

t o  what t h a t  r u l e  means. I th ink  i f  you say - - i f  you get 

beyond her pos i t ion  o f  p l a i n  meaning ru le ,  and I t h ink  you need 

t o ,  then I th ink  the legal  issue i s  colored by the h i s to ry  o f  

the r u l e  and some o f  the p o l i c y  considerations. So i t ' s  

u l t ima te l y  a legal  issue, but whether there are p o l i c y  

considerations t h a t  bear on the resolut ion o f  i t  i s  debateable. 

COMMISSIONER BAEZ: Okay. And i n  these kinds o f  

s i tuat ions,  I ' d  l i k e  t o  ask you, l e t ' s  put the shoe on the 

other foot ,  a l l  r i g h t ,  and l e t ' s  say t h a t  the  UNE rates had 

gone up. Would you be claiming t h a t  you were a customer? 

MR. MELSON: Would I be claiming t h a t  I was a 

customer? I would probably be asking f o r  a discret ionary stay 

and arguing not necessari ly i r reparable harm, I ' d  be arguing 

t h a t  I was l i k e l y  t o  prevai l  on appeal, and I ' d  be arguing tha t  

under Sub C there 's  a harm t o  the pub l ic  i n te res t  unless the 

order i s stayed. 

COMMISSIONER BAEZ: And I mean no disrespect t o  

Ms. Caswell. 

f o r  a d iscret ionary stay was probably, you know, going f o r  h a l f  

a l o a f  from the outset. That probably should have been before 

us a t  t h i s  po in t  as wel l .  

reasons f o r  doing i t  and t h a t ' s  f ine .  

t o  you i s ,  why couldn ' t  you argue t h a t  t h i s  was - - I mean, 

I t h i n k  tha t  the whole issue o f  not having pled 

I t ' s  j u s t  my opinion. You have your 
So I guess the question 
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an argument, we're having a decision here. 

nds are disagreeing. Why wouldn't you argue t h a t  

you' r e  e n t i t l e d  t o  a mandatory stay? 

And here's the issue t h a t  I have, whenever there 's  

complaints from the CLEC community, whenever we're deal ing w i th  

OSS standards, se t t i ng  benchmarks and a l l  o f  t h i s  s t u f f ,  you 

know, we're operating under the philosophy t h a t  competitive 

providers are customers and t h a t  they ' re  e n t i t l e d  t o  a cer ta in  

type o f  service. And I dare say t h a t  when competitive 

providers come here and say, we're not ge t t i ng  the treatment 

t h a t  we need, i t ' s  from the basis t h a t  they are a customer. 

And I ' m  not sure - - you know, regardless o f  what the i n t e n t  may 

have been or what the h i s to ry  - - the context may have been a t  

the time t h a t  these ru les  are draf ted o r i g i n a l l y ,  you know, I 

t h ink  they have t o  move wi th  the times. So how can we have i t  

one way and not the other under these types o f  circumstances? 

How can we claim t h a t  we're a customer one day and then we're 

not a customer f o r  purposes o f  other things? 

MR. MELSON: Commissioner Baez, I don ' t  t h ink  we've 

ever said we're not customers. 

COMMISSIONER BAEZ: No, I know. 

MR. MELSON: We don ' t  t h ink  customer i s  a complete 

descript ion. We t h i n k  there are wholesale customers and there 

are r e t a i l  customers, land we bel ieve t h a t  t h i s  r u l e  was 

intended t o  apply t o  r e t a i l  customers, not t o  wholesale 
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customers. But t o  give you a be t te r  answer t o  your shoe on 

other foo t  question, I would not be e n t i t l e d  t o  a mandatory 

stay i n  any event because i t  involves refund o f  moneys or 
decrease i n  rates and I would be l o o k i n g  a t  an increase i n  

rates. 

COMMISSIONER BAEZ: F a i  r enough. 

MR. MELSON: So I ' v e  got an easier answer t o  t ha t  

than I thought I did.  

the 

COMMISSIONER BAEZ: Can you explain - - and I guess - - 

I read the r u l e  - - or  I ' m  reading the r u l e  and, you know, we' r e  

t r y i n g  t o  a t t r i b u t e  meanings t o  the words i n  the ru le .  And 

when i t  says "upon motion f i l e d  by the u t i l i t y  or  company 

affected," what does tha t  suggest t o  you, the words ''or 

company"? What's the i n t e n t  o f  t h a t  word? 

MR. MELSON: I don ' t  know because anything tha t  

involves refund o f  money t o  customers or  decrease i n  rates 

charged t o  customers would be what I would consider a u t i l i t y .  

So I don ' t  what ''or company" adds t o  it. 

MR. HATCH: Commissioner Baez, I may add something t o  

tha t .  

COMMISSIONER BAEZ: Sure. 

MR. HATCH: There used t o  be a dichotomy i n  the way 

the statutes were constructed between the e l e c t r i c s  and the 

water and sewers and the t e l  ephones. 

d i  dn ' t i ncl  ude t e l  ecommuni cations , and so the r u l  e was draf ted 

" U t i  1 i ty"  by d e f i n i t i o n  
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t o  cover t e l  ecommuni cations companies which were not defined i n  

F lor ida l a w  as u t i l i t i e s .  U t i l i t i e s  i n  F lor ida l a w  were 

defined previously as e l e c t r i c  and water and sewer. Just a 

h i s t o r i c  anomaly. . -  

CHAIRMAN JABER: Commissioners, i f  there are no other 

questions - - Commissioner Bradley. 

COMMISSIONER BRADLEY: Yeah. And I know t h a t  I 've 

heard several times, and i t ' s  t r u e  t h a t  t h i s  i s  s t r i c t l y  a 

legal  matter, but  i t ' s  almost impossible t o  sor t  through the 

1 egal issues especial l y  when, you know, I keep hearing the I 

statement " i n  the publ ic  i n te res t "  which gets i n t o  po l i cy ,  i n  

my opinion. So I guess i t ' s  k ind  o f  d i f f i c u l t  t o  make a legal 

r u l i n g  without g iv ing  some consideration t o  po l icy ,  but  I ' v e  

heard the ALECs say tha t  they intend t o  take t h i s  matter t o  a 

higher court  no matter what or how t h i s  Commission rules.  

heard the ILECs - -  we l l ,  the ILEC, Verizon i n  t h i s  case, s ta te 

t h a t  t h a t ' s  not t h e i r  i n t e n t  even though your in te rpre ta t ion  o f  

what she said i s  d i f f e ren t .  

I've 

Is t h a t  correct ,  Ms. Caswell, t h a t  you, during the 

time t h a t  you were speaking, said t h a t  i t  was not Verizon's 

i n t e n t  t o  take i t  past the Supreme Court? 

MS. CASWELL: Correct. We haven't had any 

d i  scussi ons 1 i ke tha t .  

COMMISSIONER BRADLEY: Okay. But, however, I know 

t h a t  based upon what you have heard here today t h a t  t h a t  may 
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change your strategy . 
MS. CASWELL: No, I don ' t  t h i n k  so, but  - -  

COMMISSIONER BRADLEY: Okay. My po in t  i s  t h i s .  What 

i f  Verizon prevai ls? I ' m  ta lk ing.  t o  the ALECs and the CLECs. 

It would seem t o  me t h a t  - i t 's - -  you a l l  are assuming tha t  they 

are going t o  prevai l  i f  your i n t e n t  i s  t o  take i t  t o  the next 

l e v e l .  

MR. MELSON: No, Commissioner, and i t  i s  not a next 

l eve l ,  i t  i s  a d i f f e r e n t  court.  

COMMISSIONER BRADLEY: We1 1 , another court  then which 

i s  - -  
MR. MELSON: A d i f f e r e n t  court.  And what Verizon has 

taken your order t o  the F lor ida Supreme Court presumably going 

t o  argue t h a t  the rates you set are too low. We have a pending 

motion f o r  reconsideration. We bel ieve the rates you set are 

too high. Assuming you grant our motion f o r  reconsideration, 

we w i l l  be vigorously defending your order i n  whatever court  

i t ' s  i n .  

Assuming t h a t  you deny the motion f o r  

reconsideration, we bel ieve the rates are too  1 ow, we' ve got 

two options. We can appeal t o  the F lor ida Supreme Court and 

perhaps consolidate w i th  Verizon's appeal, o r  we can go t o  

Federal Court. That decision has not been made, but our t rack 

record has been t o  th ink  tha t  because these involve federal 

questions, t ha t  Federal Court i s  the more appropriate forum. 

FLORIDA PUBLIC SERVICE COMMISSION 



1 

2 

3 
4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

53 

So t h a t  i s  l i k e l y  where we would end up. And w i t h  sor t  o f  the 

Commission order i n  the middle, Verizon arguing the rates are 

too low and us arguing they are too high. 

CHAIRMAN JABER: Thank .you, Commissioner Brad1 ey. 

What i s  i t  you've beat i n t o  me now ever since you've been on 

the Commission? Good p o l i c y  means both sides walk away 

unhappy, and I t h ink  we've made good pol icy .  

Commissioners, l e t  me t e l l  you, I have t o  be 

consistent w i th  how I ' v e  approached being a Commissioner as i t  

re la tes  t o  telecommunications. 

the ILECs t h a t  ALECs are customers. And from the day I jo ined 

the Commission i t ' s ,  why can ' t  you t r e a t  them l i k e  customers? 

They are customers. A customer i s  a customer. So I f i n d  

myself agreeing w i th  Ms. Caswell t h a t  t h i s  i s  purely a legal  

issue and the p l a i n  meaning o f  the r u l e  says "customer.'' So I 

would support any motion t h a t  would be t o  deny s t a f f  on the 

legal  basis t h a t  the r u l e  i s  appl icable here. 

I 've t r i e d  t o  re in force w i th  

And I would note, Commissioners, j u s t  f o r  my own 

purpose and t o  the degree i t  i s  o f  benef i t  t o  you, I don ' t  

bel ieve i n  reading the Bel lSouth stay order. I don ' t  bel ieve a 

decision t o  deny s t a f f ' s  recommendation on the p e t i t i o n  f o r  a 

stay i s  inconsistent w i t h  the Be l l  stay order. As I look a t  

the ru l i ng ,  the BellSouth stay order a t  Page i t  looks l i k e  

4 and 5, the Commission, the previous Commission spec i f i ca l l y  

stated t h a t  the r u l e  i s  designed t o  apply t o  r a t e  cases or 
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other proceedings invo lv ing  rates and charges t o  end use 

ratepayers or consumers. And I t h i n k  t h a t ' s  consistent w i th  

what I j u s t  said. 

made a d i s t i n c t i o n  between end use ratepayers o r  consumers. 

And t h a t ' s  good enough f o r  me. 

i t ' s  consistent w i t h  previous decisions. 

consistent w i th  how the r u l e  should be applied. 

I mean, f o r  whatever reason, the Commission 

I f  we grant the stay, I t h ink  

I t h ink  i t ' s  

And then f ina l ly ,  Commissioners, I would be 

supportive of a motion tha t  would include recogni t ion and 

adoption o f  the s t i pu la t i on  tha t  was of fered because I do th ink  

Mr. Melson raises an excel lent  po in t  t h a t  has the potent ia l  t o  

be j u s t  completely chaotic as we s t a r t  th ink ing  about the 

corporate undertaking w i th  respect t o  the e f fec t i ve  date. So I 

would encourage supporting the s t i pu la t i on .  

And, f i n a l l y ,  I would give s t a f f  leave or an 

opportunity t o  address the corporate undertaking a t  an agenda 

t h a t ' s  coming up rea l  soon. S e l f i s h l y  my hope i s  you never 

have t o  get t o  an agenda, tha t  the pa r t i es  w i l l  s i t  down and 

f igure  out what the appropriate corporate undertaking i s ,  and I 

don ' t  know t h a t  t h a t  has t o  come back t o  agenda, but you a l l  - -  

Harold, your team, and, David, you can decide what the 

appropriate mechani sm i s .  

MR. McLEAN: Yes, ma'am. 

CHAIRMAN JABER: This i s  obviously on the assumption 

t h a t  the Commission w i l l  be supportive. Final ly, I have a 
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request. It i s  time f o r  us t o  move forward. I th ink  the l a s t  

few months have shown you tha t  t h i s  Commission i s  going t o  use 

whatever resources i t  has t o  provide a f a i r  opportunity f o r  a l l  

the telecommunications industry t o  pa r t i c i pa te  i n  a marketplace 

t h a t ' s  going t o  b r i ng  benef i ts t o  consumers. 

shown you t h a t  i n  the l a s t  few months, 1 r e a l l y  don ' t  know what 

w i l l .  

I f  we haven't 

Saying tha t ,  Ms. Caswell , I would hope you take back 

my request t o  your CEO t h a t  t h i s  appeal get withdrawn. And, 

Mr. Melson, and, Mr. Hatch, I would hope you take back t o  your 

c l i e n t s  my request t h a t  the motions f o r  reconsideration and 

whatever federal act ion you are th ink ing  about gets withdrawn. 

And t h a t  i s  f o r  the s e l f i s h  purpose o f  a l l  o f  us moving on. 

you ' r e  compl a i  n i  ng about expenses, don ' t create them. 

I f  

Commissioners, I'm ready f o r  a motion. 

COMMISSIONER BRADLEY: I w i l l  - - I'll make the 

motion. 

COMMISSIONER DEASON: Let me say one th ing  rea l  quick 

because I can support - -  i f  you're going t o  make a motion 

consistent w i t h  what the Chairman j u s t  described, I can 

c e r t a i n l y  support it. My only request i s  t ha t  I t h ink  

w i t h i n  - -  o r  I ' m  an t ic ipa t ing  t h a t  w i t h i n  your motion there 

probably would be recognit ion o f  the o f f e r  made by Verizon t o  

have the UNE rates - -  dhe new UNE rates become e f fec t i ve  the 

date o f  the order granting the stay. I would be more 
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comfortable seeing tha t .  

I know t h a t  Ms. Caswell , and t h i s  i s  not i n  any way 

c r i t i c a l  o f  her, she recognizes t h i s  i s  not something she has 

discussed w i t h  her c l i e n t .  . -  

CHAIRMAN JABER: Right. 

MS. CASWELL: Yeah. What I would contemplate, I 

guess, i s  t h a t  you would condi t ion the stay upon the 

understanding tha t  the rates - -  you know, t h a t  i t ' s  agreed t h a t  

the rates take e f f e c t  as o f  the stay order, bu t  I agree, 

cer ta in ly ,  you know, we could work on the language, look i t  

over, make sure t h a t  everybody's okay w i th  it, or not, 

depending on what you want t o  do. 

COMMISSIONER DEASON: Well, I can l i v e  e i the r  way. I 

would e i the r  - - i f  we're going t o  grant the stay, I would want 

t o  see t h a t  i n  wr i t i ng ,  or  i f  we want t o  condi t ion i t  wi th  you 

f i  1 i ng t h a t  subsequent - - 
MS. CASWELL: Okay. 

MR. McLEAN: Madam Chairman, may I add something t o  

tha t?  You have the au thor i ty  t o  place condit ions on the stay 

w i t h  or without Verizon's - -  
CHAIRMAN JABER: St ipu lat ion.  

MR. McLEAN: - -  s t ipu la t ion .  I ' m  happy tha t  they 

are, and we r e a l l y  appreciate it. That will save us a l o t  o f  

work, but  I d i d  want t o  po in t  out, the Commission has the 

au thor i ty  t o  impose whatever stays i t  seems j u s t .  
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CHAIRMAN JABER: That 's a good po in t ,  M r .  McLean. 

MR. McLEAN: Sure. 

CHAIRMAN JABER: We have the opt ion o f  pu t t i ng  i n  

dhatever language we want as a condi t ion o f  the stay, and 

honestly, I ' m  amenable t o  both. I don ' t  - -  i t  doesn't - -  

COMMISSIONER DEASON: We1 1 , you know, i f  i t  I s a 

condit ion o f  the stay and t h a t ' s  going t o  be included i n  the 

motion, I can support t ha t .  

COMMISSIONER BAEZ: And t h a t ' s  as o f  the e f fec t i ve  

date o f  the  order? 

CHAIRMAN JABER: Yeah. It would be condit ioning the 

approval f o r  a mandatory stay w i t h  the proviso t h a t  the rates 

up or  down can become e f fec t i ve  upon issuance o f  the order on 

stay. 

MS. CASWELL: Yeah. And you might want t o  put 

something i n  there about a CLEC making some a f f i rmat ive ,  you 

know, f i l i n g  tha t  they want t o  take the rates i n  case some o f  

them don ' t .  You know, maybe we could work i t  out l a t e r ,  but I 

guess t h a t ' s  up t o  them. 

CHAIRMAN JABER: And the mechanism could vary. I 

mean, I suppose they could c a l l  you and say, l e t ' s  negotiate, 

o r  they could f i l e  - -  

MS. CASWELL: Yeah. And we've already had some c a l l s  

t o  negotiate the rates, so cer ta in ly ,  you know, those CLECs 

would be included. We haven't had j u s t  an avalanche o f  
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requests, but ,  you know, t h i s  could be a means t o  a t  leas t ,  you 

know, have them go on record saying, we want the - - 
MR. McLEAN: Madam Chairman, as we c r a f t  t h a t  

language, I ' m  sure we w i l l  consult w i th  both par t ies  and ensure 

t h a t  they give us help and input  and so f o r t h  on whether t h a t  

condi t ion i s  appropriate t o  them and appropriate t o  the 

Commission decision as we l l .  We w i l l  work w i t h  them, and we 

can get the three o f  us together i n  some form and decide - -  
CHAIRMAN JABER: Yeah, and j u s t  t o  help you out 

because I don ' t  want any problems l a t e r  on, j u s t  t o  help you 

out, i t  would be t h a t  the language i s  consistent w i th  the 

s p i r i t  o f  what the Commission is t ry ing t o  accomplish here 

today. 

MR. McLEAN: Yes, ma'am. Obviously, yes, ma'am. 

CHAIRMAN JABER: Commissioners, I ' m  comfortable w i th  

tha t .  

COMMISSIONER BRAOLEY: Okay. And also, I ' d  l i k e  t o  

have some verbiage t h a t  indicates t h a t  there i s  going t o  be a 

bond put f o r t h  by Verizon as you agreed t o  do. 

MS. CASWELL: Ei ther  a - -  a corporate undertaking i s  

what I t h ink  the s t a f f  recommended, and we're f i n e  w i th  tha t .  

COMMISSIONER BRADLEY: Okay. 

MR. McLEAN: Yes, s i r .  I n  t h i s  context, I t h ink  a 

corporate under tak ing lwi l l  be the equivalent o f  a bond given 

Veri zon ' s f i nanci a1 credi b i  1 i ty. 
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COMMISSIONER BRADLEY: Okay. S t a f f  w i l l  need t o  

c r a f t  the motion, but  I need t o  s t a r t  out by saying t h a t  my 

f i r s t  motion would be t o  deny s t a f f  as i t  re la tes  t o  Issue 

2 and t o  al low Verizon t o  have the mandatory stay. 

CHAIRMAN JABER: Okay. So the motion, taking i t  a 

step a t  a time, i s  t o  deny s t a f f  on Issue 2 and therefore grant 

Verizon's motion f o r  a mandatory stay. A l l  those i n  favor say 

" aye 'I 

(Simultaneous a f f i rmat ive  responses. ) 

COMMISSIONER BRADLEY: And a1 so, t o  - - my second 

motion would be t o  have s t a f f  incorporate the s t ipu lated 

language and the concept o f  - -  not the bond but what was 

t h a t  - -  
CHAIRMAN JABER: Corporate undertaking. 

COMMISSIONER BRADLEY: - - corporate undertaking as a 

pa r t  o f  our rendering, also. 

CHAIRMAN JABER: Okay. So the motion would be t o  

al low Verizon t o  f i l e  a corporate undertaking and t o  - -  and for 
us t o  recognize t h a t  the stay decision was - -  had the caveat 

t h a t  the rates w i l l  become e f fec t i ve  the date the stay order i s  

i ssued. 

COMMISSIONER BRADLEY: Yes. 

COMMISSIONER DEASON : Second. 

CHAIRMAN JABER: A l l  those i n  favor say "aye." 

(Simultaneous a f f i rmat ive  responses.) 
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on i s  approved unanimously. 

- -  d i d  we forget anything? 

there another issue? 

COMMISSIONER DEASON: We have Issue 3. 

CHAIRMAN JABER: Okay. Issue 3, i s  it close the 

docket? Yeah. 

COMMISSIONER DEASON: O f  

urging, Issue 3 may go away, but  I 

1 eave the docket open. 

CHAIRMAN JABER: I real1 

course, a t  the Chairman's 

guess f o r  today we have t o  

do hope you take t h a t  

request seriously. We do not ask f o r  much, and i t ' s  i n  the 

s p i r i t  o f  moving on, recognizing the f inanc ia l  conditions o f  

the e n t i r e  industry.  

se r i  ousl y . 
I hope you evaluate t h a t  request 

MS. CASWELL: I w i l l  take i t  back. I'm not the 

decision maker, but  I w i l l  take i t  back. 

COMMISSIONER BRADLEY: Madam Chair? 

CHAIRMAN JABER: If  the decision maker needs t o  have 

addit ional conversations, I ' m  sure t h a t  decision - -  the 

decision maker knows where t o  f i n d  t h i s  decision maker. 

MS. CASWELL: Understood. 

COMMISSIONER BRADLEY: Okay. And j u s t  t o  make sure 

we have concluded our business, I t h i n k  we probably need t o  

make a motion as i t  re la tes  t o  Issue 3. 

CHAIRMAN JABER: Yes. 
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COMMISSIONER BRADLEY: And I t h i n k  Commissioner 
leason made a motion and I would second it. 

COMMISSIONER DEASON: Yeah, I would move staff  on 

Issue 3 .  . -  

CHAIRMAN JABER: And  a second. All those i n  favor 
say "aye." 

(Simultaneous affirmative responses. 1 

CHAIRMAN JABER: Issue 3 is  approved. 
Thank you for your very professional presentations. 

zommissioners, t h a n k  you for getting up so early this morning. 
Thi s concl udes the agenda 

(Special Agenda Conference concluded a t  9 5 7  a.m. 1 
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STATE OF FLORIDA ) 

. 
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