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MARTIN S. FRIEDMAN, ESQUIRE, Rose, Sundstrom & 
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Highvest Corporation and L.P. U t i l i t i e s  Corporation. 
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Room 812, Ta l  1 ahassee, F1 o r i  da , 32399 - 1400 , appeari ng on 

behal f  o f  the O f f i ce  o f  Publ ic Counsel. 

LAWRENCE D. HARRIS, ESQUIRE , FPSC General Counsel ' s 

Of f i ce ,  2540 Shumard Oak Boulevard, Tallahassee, F lo r ida  

32399-0850, appearing on behalf o f  the Commission S t a f f .  
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P R O C E E D I N G S  

COMMISSIONER DEASON: C a l l  the prehearing conference 

t o  order. 

Could I have the no t ice  read, please? 

MR. HARRIS: Yes, s i r .  Pursuant t o  not ice issued 

A p r i l  18th, 2003, t h i s  time and place has been not iced f o r  a 

prehearing conference i n  Docket 020010-WS, Appl icat ion f o r  

S ta f f -Ass is ted  Rate Case i n  Highlands County by The Woodlands 

o f  Lake Placid,  L.P. 

COMMISSIONER DEASON: Okay. Take appearances. 

MR. HARRIS: On behalf o f  Commission s t a f f ,  Lawrence 

Harr is.  

MR. FRIEDMAN: Mart in Friedman o f  the l a w  firm o f  

Rose, Sundstrom & Bentley on behal f  o f  L.P. U t i l i t i e s  Corp. and 

Highvest Corp. 

MR. BURGESS: Steve Burgess here on behal f  o f  the 

Publ ic Counsel's O f f i c e  representing the Ci t izens o f  F lor ida.  

COMMISSIONER DEASON: I want t o  know why Mr. Burgess 

d i d n ' t  r i s e  when I walked i n t o  the room. 

MR. BURGESS: 

COMMISSIONER DEASON: Okay. M r .  Harr is ,  do we have 

I was hoping you wouldn' t  see tha t .  

any pre l iminary matters? 

MR. HARRIS: None t h a t  I ' m  aware o f ,  Commissioner. 

COMMISSIONER DEASON: Any - -  are there any 

prel iminary matters by any o f  the par t ies?  M r .  Friedman? 

FLORIDA PUBLIC SERVICE COMMISSION 
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MR. FRIEDMAN: I d o n ' t  have any, but Mr. Burgess, I 

th ink  - -  

COMMISSIONER DEASON: Mr. Burgess, any pre l  

nat ters? 

MR. BURGESS: I d o n ' t  know whether i t  would 

prel iminary ma t te r  o r  t o  be taken up as we go through the 

prehearing order, but  there were some posi t ions t h a t  we 

changed, modified, and I have sent them out by e-mail  t o  

Yr. Har r is  and brought hard copies w i t h  me and provided a 

d iske t te  o f  them along w i t h  a hard copy t o  the court  repoi 

m i  nary 

be a 

tei 

9nd they are i d e n t i f i e d  by issue. I f  I can b r ing  you a copy. 

COMMISSIONER DEASON: Surely. 

MR. BURGESS: You along w i t h  everyone e lse i n  the 

room p r e t t y  much has a copy. 

COMMISSIONER DEASON: Thanks. Okay. I would assume 

tha t  probably the  best place t o  address these changes i s  when 

de a r r i v e  a t  each ind iv idua l  issue. 

MR. BURGESS: I t h i n k  so. 

COMMISSIONER DEASON: A l l  r i g h t .  Wel l ,  w i t h  t h a t ,  i t  

i s my i n t e n t  t o  proceed through the  d r a f t  preheari ng order. 

I ' m  working from a version which i s  dated, dated today, i n  

fac t ,  and we w i l l  proceed sect ion by section. 

I f  there are any questions o r  c l a r i f i c a t i o n s  o r  

changes o r  whatever, please l e t  me know. Otherwise I plan t o  

ng order. proceed ra ther  qu ick ly  through the  d r a f t  prehear 

FLORIDA PUBLIC SERVICE COMMISSION 
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And w i th  t h a t ,  we w i l l  begin w i th  Section I, the 

conduct o f  proceedi ngs . Section I I, case background. Section 

111, j u r i s d i c t i o n .  Section I V ,  conf ident ia l  information. 

Section V ,  the posthearing procedures. Section V I ,  p r e f i l e d  

testimony and exh ib i ts .  Section V I I ,  order o f  witnesses. 

MR. FRIEDMAN: I ' v e  got a question about t h a t .  Yes. 

Commissioner Deason, I not ice  t h a t  the s t a f f  has apparently 

l i s t e d  some witnesses as d i r e c t  adverse, and I d o n ' t  know what 

t h a t  means. 

COMMISSIONER DEASON: Okay. S t a f f ?  

MR. FRIEDMAN: Are they going t o  have those people 

come and t e s t i f y  and t h a t  s o r t  o f  th ing? 

MR. HARRIS: Yes, Commissioner. Our i n t e n t  i s  t o  

issue subpoenas f o r  M r .  Cozier and the two Lovelettes and c a l l  

them as s t a f f ' s  witnesses. Testimony has not been p r e f i l e d  

since we don ' t  have contro l  over the  witnesses. They're, i n  

fac t ,  the u t i 1  i t y ' s  owner and - - o r  d i rec to rs .  

COMMISSIONER DEASON: Okay. Mr. Friedman, any 

problem w i th  t h a t  procedure? 

MR. FRIEDMAN: NO. 

COMMISSIONER DEASON: Okay. Very we1 1 . Section 

IIIII, basic pos i t ions.  

Mr. Burgess, your basic pos i t i on  has not  changed; i s  

that  correct? 

MR. BURGESS: That ' s correct .  

FLORIDA PUBLIC SERVICE COMMISSION 
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COMMISSIONER DEASON: Okay. Section I X ,  issues and 

pos i t ions.  We w i l l  begin w i th  Issue 1. 

Mr. Burgess, you have a change there? 

MR. BURGESS: Yes. And, and t h i s  i s  one o f  the 

issues t h a t  ar ises from the  fo l lowing s i t ua t i on .  We were down 

f o r  depositions recent ly  down i n  Lake Plac id  and I spoke w i th  

some o f  the customers. 

telephone. But there are some areas t h a t  the  customers intend 

t o  b r i n g  t o  the Commission's a t ten t ion .  

I had been speaking w i t h  some by 

My understanding i s  t h a t  there w i l l  be a customer 

po r t i on  o f  the testimony p r i o r  t o  the hearing. And I assume 

t h a t  i f  they ra i se  something, the Commission w i l l  then deal 

w i th  t h a t  issue a t  t h a t  p a r t i c u l a r  t ime. 

I t ' s  a l i t t l e  b i t  o f  a complication i n  a PAA t h a t  has 

been protested where issues have been c l e a r l y  defined and then 

the customers have issues t h a t  perhaps have no t  been dea l t  w i t h  

s p e c i f i c a l l y  i n ,  i n  the  prehearing process. I have t r i e d  t o  

understand what t h e i r  concerns are and incorporate them i n t o  

issues t h a t  have been raised i n  the various d r a f t  prehearing 

orders. 

And the second h a l f  o f  our pos i t i on  i n  response t o  

t h i s  issue i s  one o f  those issues. I t ' s ,  i t ' s  where the, a 

p a r t i c u l a r  p a r t  o f  the  p lan t  has been included i n  ra te  base, 

and i t ' s  my understanding from what we've gleaned so f a r  and 

what the customers have t o l d  me i s  t h a t  t h a t  was a contr ibuted 

FLORIDA PUBLIC SERVICE COMMISSION 
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asset. 

And so I have put i t  i n  the CIAC - -  i n  our CIAC 

pos i t i on .  

elsewhere. 

t r i e d  t o  ra ise  i t  and the re ' s  an object ion t o  i t  as being 

beyond the scope o f  the hearing - -  I, you know, I don ' t  know 

r e a l l y  how t o  approach i t . And so I ' v e  t r i e d  t o  - -  what I ' v e  

t r i e d  t o  do i s  b r i ng  t o  the Commission's a t ten t i on  and a l l  

pa r t i es '  a t ten t ion  as e a r l y  as possible any issues t h a t  I ' v e  

become aware o f ,  and c e r t a i n l y  there may be others t h a t  on t h  

day o f  the hearing are new t o  me as we l l .  But those t h a t  I 

It doesn't need t o  be there. It can be speci f ied 

I don ' t  know where i t  would f a l l  out .  I f  they 

have been apprised o f ,  I ' v e  t r i e d  t o  b r i n g  them t o  everybody's 

a t ten t ion  and put  them t o  what seems t o  be the appropriate 

pos i t ion  i n  the prehearing order. 

COMMISSIONER DEASON: And your pos i t i on  r e f l e c t s  t h a t  

there i s  an amount included i n  r a t e  base f o r  the value o f  the 

land f o r  t h i s  p a r t i c u l a r  p lan t  i n  question? 

MR. BURGESS: That 's  correct .  I t ' s  my understanding 

that t h a t ' s ,  t h a t  i s  the factual  s i t ua t i on .  

COMMISSIONER DEASON: And i t ' s  your pos i t i on  t h a t  

that land was contr ibuted i n  e i t h e r  - -  there should be no 

inc lus ion i n  r a t e  base o r  e lse  there should be recogni t ion o f  

XAC t o  o f f s e t  tha t?  

MR. BURGESS: Yes. But, bu t  I want you t o  be aware 

;hat i t ' s  our pos i t ion ,  but  i t ' s  not  something t h a t  we put  i n  

FLORIDA PUBLIC SERVICE COMMISSION 
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our testimony, i n  Mr. Lark in ' s  testimony. I t ' s  information 

tha t  I ' v e  understood from the customers, t h a t  I have become 

aware o f  from the customers and t h a t  I understand they intend 

t o  b r i ng  t o  the Commission's a t ten t i on  a t ,  a t  the hearing and, 

therefore, present the evidence on it. 

So i t ' s  not  something t h a t  we've presented i n  our 

testimony, but i t ' s  something t h a t  I have become aware o f  t h a t  

customers intend to ,  t o  present t o  the Commission. 

COMMISSIONER DEASON: Okay. Mr. Friedman. 

MR. FRIEDMAN: Commissioner Deason, you know, we hav 

3 procedure , there 's  a procedural order t h a t  ' s p r e t t y  standard 

that was entered i n  t h i s  case, which has been entered i n  cases 

fo r  as long as I can remember, and i t  t e l l s  people t o  take 

zertain pos i t ions a t  ce r ta in  p a r t i c u l a r  times. And one o f  the 

reasons f o r  t h a t  i s  t o  a f f o r d  everybody an opportuni ty t o  know 

Mhat the issues are going t o  be when you go t o  t r i a l .  

This i s  an issue t h a t  has never been mentioned before 

4r. Burgess took some deposit ions l a s t  week, not  something t h a t  

qe have had an opportuni ty t o  analyze o r  deal wi th ,  and i t  i s  

inherent ly u n f a i r  t o  a l low somebody t o  ra i se  an issue two o r  

three weeks before t r i a l  when the re ' s  - -  they could have raised 

th is  issue e a r l i e r .  And i f  Mr. Burgess says he j u s t  found out 

jbout it, you know, he knew a t  what po in t  i n  t ime he needed t o  

;et h i s  case. He knew a t  what po in t  i n  time he needed t o  

lecide what h i s  pos i t ions  were going t o  be. And i f  he d i d n ' t  

FLORIDA PUBLIC SERVICE COMMISSION 
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j e t  t h a t  informat ion a t  the t i m e  t h a t  he needed it, then t h a t ' s  

IO f a u l t  o f  the u t i l i t y ' s  o r  anybody e l se ' s .  

inherent ly un fa i r  t o  l e t  somebody b r ing  i n  an issue tha t  has 

lever been raised, never been b r ie fed  three weeks before the 

t r i a l .  

But i t ' s  

COMMISSIONER DEASON: Mr. Friedman, though, the issue 

states, "What i s  the appropriate CIAC balances?" So you don ' t  

think tha t  t h i s  i s ,  f a l l s  w i th in  the scope o f  t ha t  issue? 

MR. FRIEDMAN: Absolutely not.  

COMMISSIONER DEASON: Okay. 

MR. FRIEDMAN: Because the po in t  - -  what they 

paised - -  they ra ised t h i s  f i r s t  pa r t  o f  the  issue i s  what they 

*aised as t h e i r  C IAC issue. 

I f  you remember, we f i l e d  a withdrawal o f  the CIAC 

issue, and you decided tha t  i n  sp i te  o f  t h a t  withdrawal you 

vere going t o  l e t  t h a t  issue stay i n .  That issue framed as i t  

i s  deals on ly  w i t h  the issues raised i n  o r  w i t h  the  matters 

paised i n  the f i r s t  p a r t  o f  t h i s ,  which i s  the  CIAC f o r  the, 

f o r  the water meters. 

Nobody has ever mentioned and the re ' s  no testimony 

f i l e d  on the second p a r t  o f  t h i s  - - how are we supposed t o  

address something i n  the procedural mechanism tha t  i s  not 

raised u n t i l  three weeks before t r i a l ?  I would suggest t o  you 

tha t  I say i t ' s ,  I say i t ' s  inherent ly  un fa i r .  You know, I 

th ink  i t ' s  probably got some cons t i tu t iona l  impl icat ions,  but I 

FLORIDA PUBLIC SERVICE COMMISSION 
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don ' t  ra ise  due process arguments down here a t  the Commission. 

But I do r a  se e th ica l  issues. And i t ' s  not ,  i t ' s  not  f a i r  t o  

l e t  somebody b r ing  an issue whether i t ' s  pro o r  con: whether I 

was the one ra i s ing  i t  o r  Mr. Burgess was ra i s ing  it. To b r ing  

i n  something - - and he c a l l  s i t  the  same issue because i t  i s  

CIAC, but  you could look a t  the  issues raised and go t o  

anything, you know, come up a t  t r i a l  and mention something tha t  

had never been mentioned before. CIAC i s  a b i g  issue and he 

took h i s  pos i t i on  on CIAC and sa id  what h i s  pos i t i on  was. You 

allowed him t o  - -  you've allowed t h a t  issue t o  remain i n  over 

our object ion.  But i t  needs t o  be the issue t h a t  they raised 

and not  allowed t o  expand t o  inc lude something else. 

COMMISSIONER DEASON: But what I understand 

Mr. Burgess t o  say i s  t ha t  he has engaged i n  discovery, 

consul tat ion w i th  h i s  c l i en ts .  He has discovered t h a t  there 's  

more informat ion tha t  may o r  may not  lead t o  some other 

adjustment w i t h i n  the purview o f  CIAC. 

what discovery i s  a l l  about and t h a t ' s  why we al low i t  up t o  a 

ce r ta in  po in t  before the hearing begins. 

understand why you th ink  tha t  t h i s  pa r t i cu la r  pos i t i on  i s  out 

o f  bounds. 

I thought t h a t  t h a t ' s  

I ' m  t r y i n g  t o  

MR. FRIEDMAN: Well, then how do I - -  l e t ' s  say, how 

do I respond t o  t h i s ?  How can I - - where, where i n  the 

procedural mechanism do I have any opportuni ty t o  respond t o  

t h i s ?  

FLORIDA PUBLIC SERVICE COMMISSION 
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MR. BURGESS: Commissioner, I wonder i f  I might - - 
COMMISSIONER DEASON : Certa i n l  y . 
MR. BURGESS: I 've apparently miscommunicated a 

l i t t l e  b i t .  

This i s  one o f  the issues - - when I saw t h i s  - - when 

I went down and ta lked t o  the customers, when I saw t h i s  as one 

D f  the issues t h a t  they plan t o  ra i se  a t  the customer - -  when 

they, when they have the opportuni ty t o  t e s t i f y .  

Now assuming t h a t ' s  p a r t  o f  the hearing process, i t ' s  

something tha t ,  t h a t  they have t o l d  me t h a t  they, t h a t  they 

31an t o  ra ise  it, t h a t  they would ra i se  it. 

And Mr. Friedman i s  t a l  k ing  about three weeks before 

the hearing. Well, under the normal course o f  events, you 

mow, I would have heard i t  j u s t  on the day o f  the hearing as 

l~ou ld  the Commission when the customers came and t e s t i f i e d .  

I d o n ' t  - - you know, my understanding i s  t h a t  when 

the Commission takes customer testimony, 

:ase, the Commission i s  w i l l i n g  t o  hear 

nechanism f o r  the u t i l i t y  t o  respond t o  

:ase, w e l l ,  then what I ' m  doing and what 

j i ve  everybody a three week jump on hear 

i f  i t  bears on the 

t and provide some 

t. And i f  t h a t ' s  the 

my i n t e n t  was was t o  

ng these issues rather  

:han I heard i t  f o r  the  f i r s t  t ime, you know, about t h i s  date 

md I waited f o r  the  hearing before I l e t  anybody e lse  know 

ibout i t  and kept i t  t o  myself. 

iould ra ther ,  I, I can take t h a t  approach as, you know, when I 

I f  t h a t ' s  what M r .  Friedman 

FLORIDA PUBLIC SERVICE COMMISSION 
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hear something from the, from the customers, j u s t  w a i t  u n t i l  

the customer testimony comes along. But I assume the 

Commission's precedent has been t h a t  i f  the customer has raised 

something t h a t ' s  relevant, they a ren ' t  going t o  say, we l l ,  

thank you very much and we intend t o  ignore t h a t .  The 

Commission would consider i t  i f  i t ' s  re levant t o  the case. And 

so t h i s  i s ,  you know - -  and as I say, my i n t e n t  i s  - -  rather 

than a surpr ise,  t h i s  was an i n t e n t  t o  inform everybody as f a r  

i n  advance as I could poss ib ly  manage it. 

COMMISSIONER DEASON: Mr. Burgess, perhaps I 

mischaracterized. But what you j u s t  described was my 

understanding, t h a t  t h i s  was an issue t h a t  was t o  be raised by 

e i ther  one o r  more ind iv idua l  customers i n  the  customer phase 

D f  the hearing. And perhaps when I used the  term "discovery," 

naybe t h a t  was too formal. I ' m  not  r e a l l y  sure. But you d i d  

discover i t  somewhere l a t e r  i n  the process a f t e r  you f i l e d  your 

p r e f i  1 ed testimony. 

MR. BURGESS: Yes. That 's r i g h t .  

MR. FRIEDMAN: Well, my po in t  i s ,  you know, I ' m  

j us t  - -  I ' m  amazed. This i s  an issue t h a t  he t a l k s  l i k e  he 

j us t  met w i t h  h i s  c l i e n t  f o r  the  f i r s t  t ime and a l l  o f  the 

sudden they had t h i s  reve la t ion  t h a t  they brought t o  h i s  

at tent ion.  

the O f f i ce  o f  Publ ic Counsel deals w i t h  t h e i r  c l i e n t s .  

I f  t h a t  i s ,  then t h a t ' s  j u s t  a bad way t h a t  maybe 

Those customers are t h e i r  c l i e n t s  j u s t  l i k e  the 

FLORIDA PUBLIC SERVICE COMMISSION 
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u t i l i t y  i s  my c l i e n t .  

c l i e n t  and then a l l  o f  the sudden get t o  t r i a l  and have my 

c l  i e n t  t e s t i  fy about something t h a t  I s nowhere 1 i sted as an 

issue o r  nowhere l i s t e d  as something t h a t  anybody i s  going t o  

take i n t o  consideration. I c a n ' t  do tha t .  Why can he? 

I c a n ' t  s i t  there and meet w i t h  my 

COMMISSIONER DEASON: S t a f f ,  do you have anything t o  

add a t  t h i s  po in t?  

MR. HARRIS: Commissioner, my understanding o f  the 

procedure i s  s im i la r  t o  what M r .  Burgess enunciated. 

tha t  the customers have t r a d i t i o n a l l y  come t o  hearings and the 

I t h i n k  

I 

say what they say and the Commission, my understanding i s ,  has 

i n  the  past has always t r i e d  t o  accommodate tha t ,  t h a t  as i t ' s  

brought up a t  the serv i  ce phase. 

I f  my understanding i s  correct ,  Mr. Burgess i s  t r y i n g  

to n o t i f y  the pa r t i es  e a r l y  on o f  something he ant ic ipates the 

zustomers w i l l  ra ise.  I ' m  a l i t t l e  b i t  concerned t h a t  he 's  

:hanging h i s  pos i t i on  t o  r e f l e c t  t h a t .  But a t  the same time I 

th ink t h a t  we need t o  recognize OPC i s  t r y i n g  t o  give no t ice  so 

that instead o f  being ambushed by something he knew about, he's 

l e t t i n g  everybody know up f r o n t  t h a t  he ant ic ipates t h a t  the 

xstomers w i l l  r a i se  t h i s  issue. 

MR. FRIEDMAN: But he also sa id - -  
COMMISSIONER DEASON: Wai t .  Wa i t .  W a i t .  We' r e  

going t o  have order here. I decide who speaks when. Okay? 

edman, I'll hear from you So having sa id t h a t ,  M r .  F r  
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and, Mr. Burgess, I'll hear from you. 

MR. FRIEDMAN: Well, M r .  Burgess j u s t  sa id  a minute 

ago, t h i s  i s  one o f  the issues they ' re  going t o  ra i se  and maybe 

t h e y ' l l  ra ise  some other issues. Boy, t h a t  r e a l l y  raises a red 

f l a g  f o r  me. I mean, t h a t  i n v i t e s  people t o  not  put  f o r t h  what 

your case i s  going t o  be. You're i n v i t i n g  people t o  take the 

process and misuse it. 

COMMISSIONER DEASON: Mr. Friedman , 

t h a t  statement f o r  j u s t  a second. 

What you ' re  saying then i s  you ' re  s 

1 e t  ' s explore 

ying Publ ic 

Counsel would be b e t t e r  o f f  not  t o  h i r e  any expert witnesses, 

not  p r e f i l e  any testimony and depend on t h e i r  case i n  c h i e f  t o  

be presented by non, nonexpert witnesses from t h e i r  - - from the 

general population o f  customers. I ' m  not  so sure t h a t  t h a t  i s  
- -  

MR. FRIEDMAN: They're j u s t  l i k e  anybody else. 

They've got a c l i e n t .  They go and they t a l k  about the  case 

w i th  t h e i r  c l i e n t .  Thei r  c l i e n t  t e l l s  them what t h e i r  concerns 

are. They h i r e  an expert.  That expert takes these c l i e n t s '  

concerns and puts them i n  p r e f i l e d  testimony j u s t  l i k e  I do. 

Then t o  al low h i s  c l i e n t  a t  some po in t  a f t e r  we've 

already closed the testimony, a f t e r  we've closed our pos i t ions,  

we f i l e d  prehearing statements, i t  was no t  i n  a prehearing 

statement, t h i s  issue d i d n ' t  show up, and a l l  o f  the sudden you 

get t o  a hearing and t h e y ' r e  allowed, j u s t  because i t ' s  under 
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:he auspices o f  being CIAC you can say anything you want? 

COMMISSIONER DEASON: I understand. 

MR. FRIEDMAN: I mean, t h a t ' s ,  t h a t ' s ,  t h a t ' s  j u s t  

inherent ly u n f a i r .  

COMMISSIONER DEASON: Mr. Burgess. 

MR. BURGESS: One o f  the th ings M r .  Har r is  pointed 

)ut  i s  t h a t  he was a l i t t l e  t roubled t h a t  i t  was then 

incorporated i n t o  our pos i t ion .  

-emoving i t  from our pos i t ion .  That doesn' t  - -  t h a t ' s  f i n e  

v i t h  me. 

-eference i n  the  prehearing order and then j u s t  l e t t i n g  the 

xstomer testimony take place and whatever comes out comes out.  

[ha t ' s  f i n e  w i t h  me. 

I d o n ' t  have any problem w i t h  

I d o n ' t  have any problem w i t h  removing i t  from any 

As I said, my po in t  was t o  t r y  t o  l e t  people know 

vhat I understood might be coming and then - -  and as f a r  as any 

other issues t h a t  M r .  Friedman i s  t a l k i n g  about, t h i s  i s  the 

extent o f  it. That 's  why I put  these i n  here. 

Perhaps pu t  i n  somewhere e lse,  you know, some 

recogni t ion t h a t  some customers have made known concerns i n  two 

areas and the determination o f  whether t h e y ' l l  be considered 

relevant issues w i l l  be, w i l l  be made a t  t he  hearing i t s e l f .  

It, i t  does - - none o f  i t  matters t o  me as f a r  as t h a t  goes. 

COMMISSIONER DEASON: Mr. Har r is ,  any l a s t  words 

before I make a r u l i n g ?  

MR. HARRIS: No, Commissioner. The on ly  t h i n g  t h a t  
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occurred t o  legal  s t a f f  was perhaps one a l te rna t ive  the  OPC 

could have made t h a t  they d i d n ' t  was they could have asked f o r  

leave from the prehearing o f f i c e r  t o  f i l e  addi t ional  testimony 

w i th  some type o f  discovery. We're three weeks from hearing. 

I t h i n k  OPC could have taken t h a t  route. They chose not  t o .  I 

see t h i s  as more o f  a not ice than perhaps a formal amendment o f  

the case issues. 

COMMISSIONER DEASON: Well, l e t  me t e l l  you what my 

main concern i s  and what I ' m  going t o  preserve t o  the  extent 

tha t  I can, and t h a t  i s  the a b i l i t y  f o r  customers t o  appear a t  

the customer phase o f  the hearing and t o  present t h e i r  

posi t ions on t h i s  case, and I ' m  going t o  al low t h a t .  

A t  the po in t  t h a t  there i s  a customer o r  customers 

dho wish t o  address t h i s  p a r t i c u l a r  issue, Mr. Friedman, t h a t  

could be subject t o  ob ject ion a t  the  time t h a t  testimony i s  

attempted t o  be made. 

MR. FRIEDMAN: I t h i n k  t h a t ' s  the appropriate way t o  

cleal w i t h  i t , Your Honor. 

COMMISSIONER DEASON: And we w i l l  deal w i t h  i t  a t  the  

iear ing.  This p a r t i c u l a r  pos i t i on ,  Mr. Burgess, i s  going t o  be 

clel eted f o r  purposes o f  the preheari ng order. 

MR. BURGESS: Very good. 

COMMISSIONER DEASON: We w i l l  deal w i t h  i t  a t  t h a t  

t ime. 

w i l l  be dea l t  wi th ,  and there are remedies t o  t h a t .  

I would an t ic ipa te  the re ' s  going t o  be an object ion,  i t  

It may be 
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t ha t ,  Mr. Friedman, you would be allowed t o  provide some type 

o f  responsive testimony i f  t h a t  testimony i s  indeed allowed t o  

be given a t  the time o f  the customer hearing. 

I know t h a t  i t  i s  customary when we receive testimony 

from customers deal ing w i th  q u a l i t y  o f  service o r  p a r t i c u l a r  

complaints t h a t  testimony i s  allowed i n  the record and the 

u t i l i t y  i s  general ly allowed t o ,  subsequent t o  hearing, f i l e  

some type o f  response ind i ca t i ng  how t h a t  customer complaint 

was handled o r  the nature o r  the  reason t h a t  there was a 

problem, and i t ' s  given whatever weight the Commission deems 

appropriate. 

I don ' t  know what the outcome i s  going t o  be. But 

f o r  purposes o f  today the pos i t i on  i s  not  going t o  be 

incorporated. Mr. Burgess, your witnesses , customers, they 

c e r t a i n l y  can appear a t  the  customer phase o f  the  hearing. 

They can provide testimony which they deem relevant,  subject t o  

whatever object ions which, which may be made a t  t h a t  t ime. 

MR. BURGESS: Understood. And f o r  the  record, t h a t  

would be the second paragraph o f  our two-paragraph pos i t i on  i n  

response t o  Issue 1. 

COMMISSIONER DEASON: That 's my understanding. Let 

me ask you t h i s  question: 

wi th your - -  the prehearing statement you f i l e d ?  

I s  the f i r s t  paragraph consistent 

MR. BURGESS: It i s .  

COMMISSIONER DEASON: Okay. Then t h a t  i s  the  r u l i n g .  
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Okay. That addresses Issue 1. 

MR. BURGESS: I t ' s  consistent bu t  i t  has been 

I n  other words, the pos i t i on  i s  the same. I have changed. 

reworded some o f  the items. 

COMMISSIONER DEASON: I f  i t ' s  simply c l a r i f y i n g  o r  

e d i t o r i a l  changes but  the issue and your pos i t i on  i s  bas i ca l l y  

the same, I don ' t  have a problem w i t h  t h a t .  And t h a t ' s  based 

upon your representation, I take it. I ' v e  not  done a 

l i n e - b y - l i n e  comparison o f  the two. 

But I w i l l  do - -  Mr. Friedman, I'll give you j u s t  a 

moment now t o ,  i f  you wish, t o  read paragraph one o f  Issue 1 t o  

see i f  the re ' s  anything i n  there t h a t  you fee l  i s  a substantive 

change which you wish t o  address a t  t h i s  po in t .  

MR. FRIEDMAN: No, Commissioner Deason. It seemed 

p r e t t y  consistent w i t h  what they've presented p r i o r  t o  t h i s  

time. 

COMMISSIONER DEASON: Very we1 1 . Ok 

2. Issue 3. 

Issue 4, Mr. Burgess, you have f i l e d  

Issue 4. What's the nature o f  the change? 

MR. BURGESS: Yes. And t h i s  i s  anot 

issues t h a t  the  customers came t o  me and said, 

y. Okay. Issue 

a change f o r  

e r  one o f  the 

no, we, we have 

people who have - -  wi thout ge t t i ng  i n t o  too much o f  the d e t a i l  

o f  the substantive issue, a ce r ta in  amount o f  revenue was 

imputed based upon the  understanding o f  the  PSC s t a f f  o f  the 
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amount o f  rentable l o t s .  And the customers dispute the 

f a c t - f i n d i n g  o f  tha t .  

I incorporated tha t  i n t o  our pos i t ion .  I would 

suggest t ha t  I remove i t  by simply having our pos i t i on  be the 

f i r s t  sentence. And I would ask you f o r  leave t o  come back 

and, and provide a l i t t l e  b i t  o f  f lesh ing  out l a t e r .  

words, I w i l l  remove tha t ,  t h a t  controversy about the number o f  

unrentable l o t s  t h a t  I have ra ised there because t h a t  i s  

something the customers intend t o  - -  t o l d  me they intend t o  

b r i ng  forward. 

I n  other 

COMMISSIONER DEASON: Let  me ask you t h i s  question. 

What i s  de f i c ien t  about the pos i t i on  you've taken i n  your 

prehearing statement which has been incorporated i n  the d r a f t  

preheari ng order? 

MR. BURGESS: Let me see. Well, f i r s t ,  I ' v e  got i t  

- -  I apparently have, have - -  we are not consistent w i th  what 

the pa r t i cu la r  issues are. 

COMMISSIONER DEASON: Okay. I ' m  looking a t ,  I ' m  

looking a t  Page 8 o f  the d r a f t  prehearing order, which i s  

i d e n t i f i e d  as Issue 4. 

MR. BURGESS: Right.  There was i n  an ear l  i e r  

wehearing order an amount o f  imputed revenues which has now 

3een put back t o  a suggested o r  proposed s t i pu la t i on .  So i t ' s  

IO longer an issue. And my numbering system i s  o f f  because I 

vent by the - -  

FLORIDA PUBLIC SERVICE COMMISSION 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

20 

COMMISSIONER DEASON: Okay. So your change, your 

indicated change f o r  Issue 4 ac tua l l y  re la tes  t o  Issue 5 i n  the 

d r a f t  prehearing order; i s  t h a t  correct? 

MR. BURGESS: No. Ac tua l l y  I t h i n k  i t  re la tes  t o  - -  
COMMISSIONER DEASON: No. No. I ' m  sorry. There's 

an issue t h a t  - -  I ' m  - -  I guess I ' m  confused. Help me out. 

MR. BURGESS: Okay. What happened was there was an 

Issue 4 i n  an e a r l i e r  d r a f t  prehearing order, which i s  now back 

i n  proposed s t i pu la t i ons ,  proposed s t i p u l a t i o n  number one on 

Page 12 o f  the proposed, o f  the d r a f t  prehearing order. And 

t h a t  i s  the imputed revenue. 

When it was an issue, we had simply agreed w i th  PSC 

s t a f f  and the PAA on it. This i s  another one though when I, 

when I understood i t  was an issue, I put  t h i s  i n  here t o  a l e r t  

the Commission t h a t  there are customers who intend t o  address 

tha t  p a r t i c u l a r  issue. 

a pos i t ion  on i t  since i t ' s  not  an issue. 

COMMISSIONER DEASON: So you ' re  i n d i c a t i n g  t h a t  t h a t  

I can take i t  out.  I can j u s t  withdraw 

i s  no longer a proposed s t i pu la t i on ,  i s  t h a t  correct ,  what's 

i d e n t i f i e d  as proposed s t i p u l a t i o n  number one? 

MR. BURGESS: We1 1 ,  I mean, i t  f a l l s  i n t o  t h a t ,  yes. 

3ut i t  f a l l s  i n t o  t h a t  complicated area o f  we d i d n ' t  have a 

problem w i th  it. We d i d n ' t  ra i se  i t  i n  our testimony. But I 

found out t h a t  the customers intend t o  t e s t i f y  on i t  because - - 
de l l ,  they, they d i d  a l o t  count and they in tend t o  provide 
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testimony on i t .  

You know, aga in ,  I'm sort of a t  a loss. Should I not 
be bringing anybody's attention t o  these things? I can start  
doing i t  t h a t  way, i f  that 's  a better approach. B u t  w i t h  

regard t o  this, i t ' s  not something t h a t  we filed testimony on. 
I f  the customers raise i t ,  I will  say t h a t  I 'm going t o  do my 

best t o  argue t h a t  t h a t  testimony is relevant, should be 
considered by the Commission, should be resolved by the 
Commission and, and considered i n  the case. B u t ,  you know, bu t  

I understand also my ob l iga t ion  t o  the, t o  the prehearing 
process and raising issues a t  a particular time on behalf of 

the Office. So we d i d n ' t  raise i t  i n  our testimony, b u t  I know 
the customers intend t o ,  intend t o  bring i t  up. 

COMMISSIONER DEASON: Yeah. Mr. Friedman? 
MR. FRIEDMAN: Well, f i r s t  o f  a l l ,  I d o n ' t  have t h a t  

new issue on four he had. B u t  i f  you ' l l  recall , we filed a 
notice of withdrawal of two issues. I d o n ' t  remember exactly 
when t h a t  was. 
issue was this 

objected t o  the 
tha t  i t  should I 

discussion t h a t  

One issue was the CIAC issue and the other 
mputed revenue i ssue. And Pub1 ic  Counsel 
withdrawal of the CIAC issue and you agreed 
o t  be withdrawn. Nowhere was there any 

the other issue wasn't properly withdrawn. To 

me i t ' s  not an issue. 
COMMISSIONER DEASON: Well , b u t  there is  a 

proposed - - this draft prehearing order includes a proposed 
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s t i pu la t i on ,  which I assume i s  no longer being s t ipu la ted  t o .  

And a t  some po in t  there was an issue l i s t e d  through the 

prehearing process which l i s t e d  imputed revenue as an issue; i s  

t ha t  correct? 

MR. FRIEDMAN: We l i s t e d  i t  as an issue and we 

dithdrew it. 

COMMISSIONER DEASON: Okay. Now were you a1 lowed t o  

thdraw tha t?  

MR. FRIEDMAN: We withdrew it. 

COMMISSIONER DEASON: You j u s t  withdrew i t  on your 

3wn? And d i d  the Commission acknowledge t h a t  i n  any way? 

MR. FRIEDMAN: Well, I t h i n k  you d i d  i m p l i c i t l y  when 

you - - we withdrew t h a t  a t  the  same time we withdrew the  CIAC 

issue, I bel ieve. And Publ ic Counsel objected t o  withdrawing 

the CIAC issue and you agreed, but  nobody addressed t h a t  we 

zouldn' t  withdraw the other issue. And we argued and i f  y o u ' l l  

look - - I can p u l l  my b r i e f  out  and I could reargue the  1 aw 

about our a b i l i t y  t o  withdraw issues t h a t  we raised. But, you 

mow, here again you' r e  a1 lowing somebody t o  s t a r t  r a i s i n g  

issues a t  the  l a s t  minute t h a t  we haven't had an opportuni ty t o  

j e a l  w i th .  

MR. BURGESS: I agree w i t h  Mr. Friedman i n  h i s  

mendit ion o f  how things happened. 

Iommission, the withdrawal o f  i t , and t h a t ' s  why I am where I 

Im. I - -  you know, i t  can be a s t i p u l a t i o n ,  proposed 

It was approved by the  
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s t i pu la t i on .  I cou ldn ' t  agree t o  it. I understand tha t ,  you 

know, t h a t  the prehearing process has us where we are, which 

a withdrawal o f  t h i s  issue. I fur the r  understand from 

S 

discussions w i th  customers t h a t  they plan on, on br ing ing t h i s  

t o  the  Commission's a t ten t ion .  

COMMISSIONER DEASON: S t a f f ,  do you have anything t o  

add a t  t h i s  po int? 

MR. HARRIS: May I have a moment? 

COMMISSIONER DEASON : Sure. 

MR. HARRIS: Commissioner, the way S t a f f  sees it, the 

issue was withdrawn, the order l e f t  the CIAC and i t  allowed the 

withdrawal o f  t h a t .  A t  the  same time, the s t i p u l a t i o n  appears 

t o  have gone away, so s t a f f ' s  pos i t i on  would be t h a t  the  

proposed s t i p u l a t i o n  should be deleted and the  issue should be 

shown as withdrawn. 

COMMISSIONER DEASON: Let  me - -  j u s t  so I can have 

one t h i n g  c lear  i n  my own mind. Mr. Friedman, you, you 

requested the withdrawal o r  ind icated t h a t  you were withdrawing 

two issues: One deal ing w i t h  CIAC and the other w i t h  imputed 

revenue. 

There was an ob jec t ion  deal ing w i t h  the  withdrawal o f  

the CIAC issue, bu t  there was no object ion t o  the  withdrawal o f  

the imputed revenue issue. I s  - -  
MR. FRIEDMAN: That ' s  my reco l l ec t i on .  

COMMISSIONER DEASON: Okay. Mr. Burgess, you accept 
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tha t?  

MR. BURGESS: That 's  correct .  That 's  my 

recol 1 ect ion.  

COMMISSIONER DEASON: Okay. Since t h a t  has happened, 

I t h i n k  i t  probably would be inappropriate a t  t h i s  time t o  t r y  

t o  add the issue since i t  was ind icated i t  was being withdrawn, 

there was no object ion f i l e d  t o  t h a t  withdrawal. 

But i t  would also be inappropr iate t o  ind ica te  t h a t  

there i s  a s t i p u l a t i o n  concerning imputed revenue. So when we 

get t o  Section X I  deal ing w i th  proposed s t ipu la t ions ,  we w i l l ,  

de w i l l  delete Number 1 l i s t e d  under t h a t  section. 

Okay. Now I understand we've got a l i t t l e  b i t  o f  a 

discrepancy here w i t h  the numbering o f  issues, so w e ' l l  t r y  t o  

coordinate as best as we can. The d r a f t  prehearing order 

indicates t h a t  Issue 4 i s  the  issue concerning o f f i c e  rent .  

4nd, Mr. Burgess, t h a t  i s  i n  your l i s t  o f  issues t h a t  you've 

j us t  d i s t r i b u t e d  today l i s t e d  as Issue 5; i s  t h a t  correct? 

MR. BURGESS: Yes, s i r .  That 's  correct .  

COMMISSIONER DEASON: So you have made a change t o  

the prehearing order Issue Number 4. 

MR. BURGESS: That ' s correct .  

COMMISSIONER DEASON: Okay. And what i s  the nature 

I f  t h a t  change? 

MR. BURGESS: Well, f o r  one th ing,  a f t e r  discovery I 

found out t h a t  the issue as I couched it, not  as i t  was couched 
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i n  the testimony, but  p a r t  o f  the issue, subissue as I couched 

i t  i n  the i n i t i a l  prehearing order was based on a f a u l t y  

premise. And so I have adjusted an i m p l i c i t  pos i t i on  out o r  an 

i m p l i c i t  ra t iona le  out o f  our pos i t ion .  I ' v e  excised i t  from 

our pos i t i on  because i t  was based on f a u l t y  information. And 

so I have simply recouched our pos i t ion .  

COMMISSIONER DEASON: Does your new pos i t ion ,  does i t  

go beyond the scope o f  your p r e f i l e d  testimony? 

MR. BURGESS: NO. 

COMMISSIONER DEASON: It ' s consistent - - 
MR. BURGESS: As a matter o f  f ac t ,  i t  i s  - -  i t  was 

the former pos i t i on  t h a t  went beyond the scope o f  the p r e f i l e d  

testimony. The new p o s i t i o n  i s  more i n  l i n e  w i t h  the p r e f i l e d  

t e s t  i mony . 
COMMISSIONER DEASON: M r .  Friedman? 

MR. FRIEDMAN : Commi ss i  oner Deason, I haven ' t seen 

the  language t h a t  i s  being proposed t o  redo, so I d o n ' t  know 

how t o  address it. A l l  I got was the - - we l l ,  t h a t ' s  why. You 

on ly  gave me one w i t h  1 and 3. You d i d n ' t  g ive me one w i t h  

Page 2 on i t , Larry.  

COMMISSIONER DEASON: Why d o n ' t  we do t h i s .  L e t ' s  - - 
Mr. Friedman, l e t ' s  g ive you an oppor tun i ty  t o ,  since you 

d i d n ' t  have t h a t  page, l e t ' s  g ive  you an opportuni ty t o  review 

t h a t ,  the change. 

MR. FRIEDMAN: That looks okay. 
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COMMISSIONER DEASON: Okay. 

MR. FRIEDMAN: That looks okay. 

COMMISSIONER DEASON: S t a f f ,  you have no problem w i th  

the change? 

MR. HARRIS: None. 

COMMISSIONER DEASON: Okay. A l l  r i g h t .  Well, then 

w e ' l l  incorporate t h a t  change under Issue 4. 

We w i l l  now proceed t o  Issue 5, which addresses r a t e  

case expense. And, Mr. Burgess, your Issue 6 i s  r a t e  case 

expense; correct? 

MR. BURGESS: That ' s correct .  

COMMISSIONER DEASON: Okay. And you have made a 

change t o  your pos i t ion .  What i s  the nature o f  the change? 

MR. BURGESS: Just  t o  expand upon it. There's 

nothing - - no r e a l l y  substantive di f ferences. I t ' s  not  based 

3n addi t ional  informat ion.  I t ' s  j u s t  adding, I guess, what I 

zonsider t o  be ra t i ona le  t h a t ' s  incorporated i n  the p r e f i l e d  

testimony i n t o  the  pos i t ion .  But I represent t h a t  t he re ' s  - -  
t h i s  i s  not  one o f  those where based on informat ion t h a t  the 

xs tomers  have provided i t  has adjusted i t  a t  a l l .  

COMMISSIONER DEASON: Mr. Friedman, do you need 

idd i t i ona l  t ime t o  review the change? 

MR. FRIEDMAN: No. No. Other than questioning my 

nora l i t y ,  I don ' t  have any problem w i t h  it. 

COMMISSIONER DEASON: Ethics and moral i ty.  Thi s i s 
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going t o  be an i n te res t i ng  hearing. 

MR. FRIEDMAN: He can question my eth ics a l l  he 

wants, but  not my moral i ty .  

MR. HARRIS: And, Commissioner, I would note on a 

re la ted  issue, w i th  the ra te  case expense, my understanding i s  

i t ' s  Commission pract ice general ly t h a t  a t  the time o f  hearing 

f o r  t he  u t i l i t y  t o  submit a statement o f  the actual and t h e i r  

estimated expenses. P r io r  t o  the hearing. I ' m  sorry. And a t  

t h i s  p o i n t  we'd l i k e  t o  ask t h a t  the  u t i l i t y  submit p r i o r  t o  

the hearing an updated accounting o f  the estimated ra te  case 

expenses and the actual t h a t  they 've spent t o  date. 

COMMISSIONER DEASON: Mr. Friedman, can t h a t  be done? 

MR. FRIEDMAN: Cer ta in ly .  

COMMISSIONER DEASON: Okay. 

MR. FRIEDMAN: A t  what, what po in t  i n  time do you 

vJant me t o  cu t  i t  o f f ?  

COMMISSIONER DEASON: S t a f f  , what ' s your preference? 

MR. HARRIS: A week before the  hearing, Commissioner, 

m e  week. 

COMMISSIONER DEASON: Very we l l .  While we're on the 

question o f  r a t e  case expense, l e t  me j u s t  explore something 

d i t h  the pa r t i es  here. 

It s t r i k e s  me t h a t  we have a l i m i t e d  number o f  issues 

dealing w i t h  a u t i l i t y  which has a sma l l  customer base. Some 

D f  these issues, i t  appears t h a t  t he  fac ts  are p r e t t y  much 
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establ ished and there 's  a question o f  appropriate regulatory 

treatment, I guess, perhaps from a po l i cy  standpoint. 

My question i s  i s  there any way tha t  t he re ' s  any 

act ion tha t  we can take a t  t h i s  po in t  t o  t r y  t o  minimize the, 

the inc lus ion  o r  the incurrence o f  any more ra te  case expense 

by t r y i n g  - -  I know the pa r t i es  apparently have t r i e d  t o  reach 

some s t ipu la t ions .  This i s  my concern, you know, t h a t  i f  we 

have t o  go t o  hearing - -  and I ant ic ipa te  t h a t  t he re ' s  going t o  

have t o  be some opportuni ty f o r  customers t o  t e s t i f y  because 

i t ' s  been not iced as such. I guess I ' m  j u s t  t ry ing t o  throw 

out t o  the pa r t i es  f o r  feedback j u s t  explor ing the  question o f  

what, i f  anything, can we do t o  t r y  t o  minimize r a t e  case 

expenses. We're now engaged i n  the prehearing process. 

Mr. Friedman, I'll toss i t  your way t o  begin w i th  and then, 

Mr. Burgess, I'll l e t  you respond. 

MR. FRIEDMAN: I real  l y  don ' t know any way we can 

accomplish tha t .  Mr. H a r r i s  and I had ta lked about t h a t  a t  one 

point  t r y i n g  t o  zero i t  i n  t o  where we can s t i pu la te  fac ts .  

But I don ' t  know how we can do tha t ,  f rank ly .  The way the  case 

i s  set  up and i f  the customers are going to ,  want an 

opportunity t o  come i n  and t a l k  about pa r t i cu la r  issues, then 

ce r ta in l y  we need t o  be ava i lab le  t o  do tha t .  I do not  t h ink  

i t ' s  a two-day, a two-day t r i a l .  I mean, unless the  customers 

are going t o  take more than a couple o f  hours, I would expect 

de would be through by the  end o f  the  day. 
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COMMISSIONER DEASON: Mr. Burgess, your thoughts. 

MR. BURGESS: Well, tak ing  i t  from a p rac t ica l  side, 

I t ry  t o  th ink  o f  what would we save, and I c a n ' t  t h ink  o f  a 

day t o  save going - -  I mean, from the  standpoint o f  r a t e  case 

expense I can ' t  t h i n k  o f  a way t o  save Mr. Friedman and h i s  

c l i e n t  from, from being there.  And so once they ' re  there, once 

\ 

they are there, t h a t ' s  almost a l l  the expense t h a t  would be 

associated w i th  i t  anyway, even i f  we had a factua l  

s t i pu la t i on .  The only  way I could th ink  t h a t  we could even 

possibly a r r i ve  a t  something otherwise i s  i f  we had a fac tu  

s t i pu la t i on  and the  customers agreed not t o  t e s t i f y .  

1 

And I ' m  not  even sure then whether i t ' s  something 

where we wouldn' t  need t o  be down there t o  be - - o r  a t  some 

po in t  t o  be somewhere t o  be making our arguments t o  the 

Commission. And, o f  course, t h a t ' s  - -  the expense i n  t h i s  case 

i s  Mr. Friedman, t h a t  he i s  not, they've not  h i red,  you know, 

gone out and h i red  other consultants. So he 's  going t o  need t o  

be wherever the  argument takes place, and I c a n ' t  see a way t o  

avoi d tha t .  

COMMISSIONER DEASON: Well, i t  seems t o  me then the  

only  way - -  obviously - -  l e t  me make one t h i n g  pe r fec t l y  c lear .  

Everybody i s  e n t i t l e d  t o  a hearing. And i f  t h a t ' s  where we 

are,  we're going t o  have a hearing and we're going t o  give 

everyone t o  the  f u l l e s t  extent we can t h e i r  due process. So 

t h a t ' s ,  t h a t ' s  not  i n  question. I'm j u s t  t r y i n g  t o  explore 
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a1 t e r n a t i  ves. 

What I hear you saying i s  t ha t  the  only  way t o  

e l iminate the need f o r  a hearing probably would be f o r  your 

c l i e n t s  t o  agree not t o  t e s t i f y  and tha t  there be some, perhaps 

some, j u s t  a s t i pu la t i on  on the e n t i r e  case, j u s t  make the 

e n t i r e  case go away. 

MR. BURGESS: Something l i k e  t h a t .  Or perhaps 

a l te rna t i ve l y  the testimony be entered i n t o  the  record and, you 

know, the Commission make i t s  determination based on the fac ts  

o f  the  case, the fac ts  presented. You know, t h a t ' s  a l l  I can 

th ink  o f .  

I - -  whatever - -  i f  something works, I ' d  ce r ta in l y  be 

w i l l i n g  t o  en ter ta in  it. I mean, I don ' t  - -  
Let me ask, have the pa r t i es  COMMISSIONER DEASON: 

attempted t o  s i t  down and discuss a settlement o f  the e n t i r e  

case t o  prevent the necessity o f  a hearing? 

I mean, I ' m  not  against having a hearing and I'll be, 

I ' m  j u s t  I'll be glad t o  pa r t i c i pa te  f u l l y  i n  the hearing. 

t r y i n g  t o  e l iminate the incurrence o f  any more addi t ional  r a t e  

case expense. Have there been any discussions about s e t t l i n g  

the e n t i r e  case i n  some manner? And, i f  not,  i s  t h a t  something 

the pa r t i es  are w i l l i n g  t o  discuss before we ac tua l l y  convene 

the hearing? 

MR. FRIEDMAN: Well, I hate t o  - -  you know, I raised 

the issue w i th  Mr. Burgess as t o  whether there was something. 
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There's - - one o f  the b i g  issues i n  t h i s  case i s  the amount o f ,  

i s  a $69,000 refund. And I had broached the subject w i t h  

Mr. Burgess as t o  whether they had some f l e x i b i l i t y  i n  dea 

w i th  t h a t  issue and t h a t ' s  as f a r  as i t  got. 

COMMISSIONER DEASON: Yeah. Well, I guess I don 

need t o  know the d e t a i l s  o f  the discussions a t  t h i s  po in t .  

appreciate t h a t  you ' re  br ing ing t o  my a t ten t ion  t h a t  there 

been an attempt made t o  discuss a t  l eas t  one o f  the la rger  

issues. And I would j u s t  encourage the par t ies ,  you know, 

i ng 

t 

I 

has 

as 

we get closer t o  hearing, I mean, i f  you fee l  l i k e  i t  would be 

conducive t o  explore tha t ,  by a l l  means I would endorse the 

attempts. And I understand t h a t  o f ten  times there are many 

attempts made and they don ' t  come t o  f r u i t i o n ,  but  t h a t ' s  j u s t  

pa r t  o f  the process. 

MR. BURGESS: Yeah. We'd be happy t o  discuss it. 

I t ' s  j u s t  - -  i t ' s  - -  as Mr. Friedman points  out, there i s  a 

s ign i f i can t  large issue upon which there 's  not  a whole l o t  o f  

middle ground t h a t  I can see, so. 

COMMISSIONER DEASON: Very we l l .  S t a f f ,  do you have 

anything t o  add on t h a t  p a r t i c u l a r  po int? 

MR. HARRIS: No, Commissioner. 

COMMISSIONER DEASON: Okay. I bel ieve t h a t  concludes 

Issue 5, ra te  case expense. 

We're now on Issue 6. Issue 7. Issue 8. Issue 9. 

Issue 10 .  Issue 11. Issue 12. 
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Let me - - i n  r e l a t i o n  t o  Issues 11 and 12, t h i s  

s t r i k e s  me as being essent ia l l y ,  essen t ia l l y  legal  issues. Are 

these issues which we're going t o  receive testimony on o r  are 

these matters which are j u s t  going t o  be br ie fed? Mr. 

Friedman? 

MR. FRIEDMAN: There's a s i g n i f i c a n t  amount o f  

testimony on i t . That was the major substance o f  the 

depositions t h a t  s t a f f  took l a s t  week were on t h i s  p a r t i c u l a r  

i s u e .  

COMMISSIONER DEASON: The adverse witnesses, are the) 

going t o  be addressing t h i s  matter as we l l?  

MR. HARRIS: That 's who we p lan - - t h a t ' s  the  

major i t y  o f  our questions f o r  the witnesses, yes. 

COMMISSIONER DEASON: Very we l l .  Okay. I was j u s t  

hoping . 
Section X,  e x h i b i t  l i s t .  Section X I ,  proposed 

s t ipu la t ions .  As I indicated, we w i l l ,  we w i l l  no t  incorporate 

Item 1. There are two other items, 2 and 3. I f  there are no 

problems w i th  those, we w i l l  incorporate those and j u s t  

renumber accordingly. I s  there any ob jec t ion  t o  tha t?  

MR. FRIEDMAN: NO. 

COMMISSIONER DEASON: Very we1 1 . 
MR. HARRIS: And, Commissioner, I would have a 

question w i th  respect t o  the  t h i r d .  

testimony o f  Ms. Welch, who i s  the s t a f f  audi tor .  The meat o f  

It re la tes  t o  the 
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the  s t i p u l a t i o n  i s  t h a t  we can enter bas i ca l l y  the audi tor  

repor t  without the necessity o f  a s t a f f  audi tor  being present 

a t  the hearing. 

I know t h a t  t r a d i t i o n a l l y  the Commission o r  the panel 

would r u l e  a t  the hearing. But i t  seems t o  me since the 

hearing i s  going t o  be i n  Sebring, i f  we could have some 

reso lu t ion  from the panel i n  advance whether Ms. Welch would be 

needed t o  answer Commissioners' questions, i f  t h a t  makes sense. 

I ' d  hate t o  see her come down t o  Sebring t o  be excused pursuant 

t o  the  s t i pu la t i on .  

COMMISSIONER DEASON: I t h i n k  the best way t o  handle 

tha t ,  we w i l l  include t h i s  - -  the  pa r t i es  s t i p u l a t e  there 's  no 

need f o r  her presence. 

Mr. Harr is ,  j u s t  i nqu i re  o f  the  other Commissioners 

assigned t o  t h i s  panel i f  they an t i c ipa te  any questions f o r  the 

s t a f f  audi tor .  And i f  none - -  i f  other Commissioners are i n  

agreement, we l l ,  then you can advise Ms. Welch t h a t  she does 

not need t o  be i n  attendance a t  t he  hearing. 

MR. HARRIS: Thank you, Commissioner. 

COMMISSIONER DEASON: I do not  requi re  her presence. 

I c n t e l l  you t h a t  now. 

Section X I I ,  pending motions. None are indicated. I 

assume t h a t  i s  accurate. The p a r t i e s  are not  aware o f  any 

notions which are pending? 

MR. FRIEDMAN: NO. 
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COMMISSIONER DEASON: Very we l l .  And the  same 

applies t o  Section X I I I ,  c o n f i d e n t i a l i t y  matters. There are  no 

pending c o n f i d e n t i a l i t y  matters a t  t h i s  t ime.  

Section X I V ,  r u l i ngs .  I t ' s  indicated t h a t  i f  there, 

i f  there i s  t o  be an opening statement, i t ' s  l i m i t e d  t o  ten 

minutes per, per side. Let me inqu i re  a t  t h i s  po in t :  W i l l  

there be opening statement, Mr. Friedman? 

MR. FRIEDMAN: I'll waive mine, i f  Mr. Burgess w i l l  

waive h i s .  But i f  he's not  going t o ,  I can ' t  waive mine. 

COMMISSIONER DEASON: Mr. Burgess? I understand. 

MR. BURGESS: I t h i n k  I ' d  l i k e  t o  make an opening 

statement. 

it, l e t  you know a t  the hearing and then waive it, then we 

j o i n t l y  waive? I mean, a t  t h i s  po in t  i t  would be my plan t o  

make an opening statement. 

Commi ssion. 

I s  there a problem i f ,  i f  I decide l a t e r  t o  waive 

I t h i n k  i t  w i l l  be he lp fu l  t o  the 

COMMISSIONER DEASON: We w i l l  inc lude t h i s  t ime 

ent? l i m i t  - -  f i r s t  o f  a l l ,  i s  ten minutes s u f f i c  

MR. BURGESS: Right.  

COMMISSIONER DEASON: Okay. We w i  1 inc lude t h i s  

l i m i t a t i o n  and we w i l l  be going on the assumption t h a t  there 

w i l l  be opening statements so both pa r t i es  are prepared. But 

a t  the time o f  hearing i f  both pa r t i es  agree t h a t  there i s  t o  

be no prehearing statements, we w i l l  c e r t a i n l y  a l low t h a t  t o  

take place as we l l .  I j u s t  d o n ' t  want a s i t u a t i o n  where one 
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oarty i s  prepared and the other par ty  i s  not .  

MR. FRIEDMAN: I appreciate i t . 

COMMISSIONER DEASON: Mr. Harr is ,  t o  the extent I ' v e  

nade any decision today which i s  c l a s s i f i e d  as a ru l i ng ,  

incorporate it. 

I th ink  the on ly  th ing  i s  t ha t  we've made some 

3ecisions concerning issues and the pos i t i on  o f  those issues 

and they w i l l  j u s t  be incorporated i n  as p a r t  o f  the process o f  

issuing the prehearing order. So I don ' t  r e a l l y  t h ink  there 's  

any ru l i ngs  i n  add i t ion  t o  what you have l i s t e d .  

MR. HARRIS: I'll go back and check the t ransc r ip t  t o  

i e  sure, Commissioner. 

COMMISSIONER DEASON: Very we1 1 . 
MR. HARRIS: There's one l a s t  t h i n g  before we 

adjourn. OPC d i d  f i l e  a formal p e t i t i o n  f o r  in tervent ion.  I 

ie l i eve  tha t  t h a t ' s  been re fe r red  t o  i n  a number o f  subsequent 

i rders,  but I don ' t  be l ieve an o f f i c i a l  order was issued by the 

'rehearing O f f i ce r .  I don ' t  know i f  you wanted t o  address tha t  

a t  t h i s  po in t .  O r  i f  M r .  Burgess was going t o  ask f o r  a 

separate order, i f  we could j u s t  acknowledge t h a t  the 

intervent ion was granted and e l iminate t h a t  motion t h a t ' s  been 

Jutstanding. 

MR. BURGESS: 

COMMISSIONER DEASON: Very we l l .  So i t ' s  j u s t  - - 
i t  ' s acknowl edged tha t ,  t h a t  M r .  Burgess, Pub1 i c  Counsel ' s 

I don ' t  need a separate order. 
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O f f i c e  i s  intervening. 

MR. FRIEDMAN: I want t o  dismiss him. 

COMMISSIONER DEASON: Yeah. I t e l l  you, anybody t h a t  

doesn't  stand up when I walk i n t o  the  room, I want t o  dismiss 

them , too. 

For purposes o f  the record, t h a t  was said i n  j e s t .  

MR. BURGESS: I'll do i t  a t  the  hearing. 

COMMISSIONER DEASON: Okay. I n  some prel iminary 

discussions, Mr. Harr is ,  you ind icated t h a t  s t a f f  may be 

intending t o  introduce an e x h i b i t  which you re fe r red  t o  as a 

matrix o f  the various e n t i t i e s ,  legal  e n t i t i e s  which are the  

subject o f  t h i s  hearing. I s  t h a t  something we need t o  address 

a t  t h i s  po in t ,  o r  do you want t o  j u s t  introduce t h a t  a t  the 

hearing? 

MR. HARRIS: Yes, Commissioner. We d i d  not - -  
bas i ca l l y  i n  the context o f  the  deposit ions we took l a s t  week 

there 's  some in te r re la t i onsh ips  between three pa r t i es  and 

they ' re  - -  and by separate corporations. 

I n  order t o  s i m p l i f y  i t  f o r  the  Commission, we had, I 

had made up what I would propose t o  introduce probably through 

one o f  the company - -  the  companies t h a t  we're going t o  c a l l  

the s t a f f  witnesses. And, o f  course, i t  would be subject t o  

ob ject ion by M r .  Friedman. Unless he wants t o  s t i pu la te  i t  i n  

a t  t h i s  po in t ,  i t  would be a s t a f f  e x h i b i t .  We haven't 

p r e f i l e d  i t  since we d i d n ' t  p r e f i l e  testimony. But I wanted 
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t o ,  s im i l a r  t o  Mr. Burgess, make sure everybody knew what we 

were t r y i n g  t o  do and see i f  we could get some agreement today. 

COMMISSIONER DEASON: Well , I won't ask Mr. Friedman 

t o  s t i p u l a t e  a t  t h i s  po in t ,  but  he has i t . And a t  the time o f  

hearing i f  he 's  w i l l i n g  t o  s t i p u l a t e  t h i s  information, i t  may 

speed the process a t  hearing. But we w i l l  a l low you t o  explore 

t h a t  a t  the time o f  the  hearing. But a t  l e a s t  Mr. Friedman and 

Mr. Burgess are on no t ice  t h a t  t h i s  i s  an e x h i b i t  which s t a f f  

intends t o ,  t o  sponsor i n  some way, I assume, through an 

adverse witness; i s  t h a t  correct? 

MR. HARRIS: That 's  our i n ten t i on  a t  t h i s  t ime,  yes. 

COMMISSIONER DEASON: Okay. Mr. Friedman, you - -  
MR. FRIEDMAN: I understand tha t .  Yes. I was 

provided w i th  a copy o f  t h a t  l a s t  week. 

COMMISSIONER DEASON: Very we l l .  Okay. A l l  r i g h t .  

I s  there anything e lse  t o  come before the prehearing o f f i c e r  a t  

t h i s  time? 

MR. FRIEDMAN: Nothing from the u t i l i t y .  

COMMISSIONER DEASON: Okay. 

MR. BURGESS: We have nothing fu r ther .  

COMMISSIONER DEASON: S t a f f ?  

MR. HARRIS: Nothing from s t a f f .  

COMMISSIONER DEASON: Okay. Thank you a l l  f o r  your 

pa r t i c i pa t i on ,  and t h i s  prehearing conference i s  adjourned. 

(Prehearing conference adjourned a t  2:21 p.m.) 
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