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P R O C E E D I N G S  

COMMISSIONER DEASON: C a l l  the hearing t o  order. 

This i s  a continuation o f  a hearing we have been having since 

t h i s  morning a t  1O:OO o'clock. We had a customer hearing and 

then we convened the technical phase o f  the hearing. 

We have concluded tha t ,  and we are here t o  convene 

another customer hearing f o r  t h i s  evening. Let me ask, are 

there any customers who have joined us t h a t  were not here t h i s  

morning? I f  you w i l l  please j u s t  ra ise  your hand. Le t  the 

record r e f l e c t  t ha t  a l l  o f  the customers t h a t  are w i th  us were 

here t h i  s morni ng . 
I ' m  j u s t  asking t h a t  question because I t h ink  i t  i s  a 

l i t t l e  redundant t o  go through a l l  o f  the introduct-ions and a l l  

o f  the prel iminary matters f o r  persons who have already heard 

tha t  once, so we w i l l  j u s t  get r i g h t  t o  the matter a t  hand. We 

w i l l  dispense w i th  introductions and prel iminary mat ters .  

We a re  here t o  hear from customers. M r .  Burgess, do 

you have customers signed up t o  address us f o r  t h i s  evening 

hearing? 

MR. BURGESS: I do. And the f i r s t  customer I have 

l i s t e d  i s  Sara Kel ler .  

COMMISSIONER DEASON: Let me ask you t h i s  question. 

Do you have any customers signed up who d i d  not t e s t i f y  t h i s  

morning t h a t  jt would be t h e i r  f i r s t  t ime  t o  t e s t i f y ?  

MR. BURGESS: I n  a fashion I do. I have M r .  John 

FLORIDA PUBLIC SERVICE COMMISSION 
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Lovelette who has signed up, who t e s t i f i e d  bu t  t e s t i f i e d  as a 

u t i 1  i t y  witness i n  the case and presented rebut ta l  testimony. 

COMMISSIONER DEASON: We w i l l  get t o  M r .  Lovelette 

then i n  due course. You may proceed w i th  your witness. 

MR. FRIEDMAN : Commi ss i  oner Deason, may I interpose 

an objection? 

COMMISSIONER DEASON: Surely. 

MR. FRIEDMAN: I would object  t o  any witness 

t e s t i f y i n g  t h i s  afternoon tha t  also t e s t i f i e d  t h i s  morning. 

suggest t o  you tha t  the customer input  testimony i s  not 

intended t o  be one by which the customer t e s t i f i e s ,  then comes 

back l a t e r  and provides rebut ta l  testimony, and t h a t  i t  i s  

inappropriate t o  al low the customer t o  do so because i t  allows 

the customer, bas ica l ly ,  t o  have a rebut ta l .  And tha t  i s  not 

the purpose o f  the customer testimony por t ion  o f  the hearing. 

I 

COMMISSIONER DEASON: Okay. Your object ion i s  noted 

and i t  i s  overruled. We w i l l  hear from the customers. But I 

trill give you the l a t i t u d e  tha t  i f  new matters come up tha t  you 

feel tha t  you need t o  address i n  some manner t o  e i ther  request 

that  you reca l l  one of your witnesses t o  address tha t  i n  some 

manner. And I w i l l  leave tha t  t o  your d isc re t ion  t o  request 

that  i f  you see f i t .  Mr. Burgess, you may continue. 

SARA KELLER 

appeared as a witness and, swearing t o  t e l l  the t r u t h ,  

t e s t i  f i ed as f o l  1 ows : 

FLORIDA PUBLIC SERVICE COMMISSION 
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DIRECT STATEMENT 

MR. BURGESS: Yes. Ms. Ke l le r ,  would you please 

reintroduce yourself f o r  the record. You need not give your 

address. And then express t o  the Commission those areas tha t  

you have addit ional concerns. 

MS. KELLER: My name i s  Sara Ke l le r .  And you th ink  

that  you are saying everything tha t  you had i n  mind when you 

get up here, and then you f i n d  tha t  you have overlooked 

something. One o f  the things tha t  I had overlooked i n  what I 

had intended t o  say was tha t  i n  1997 i t  was brought t o  the 

Lommission's a t ten t ion  t h a t  Woodlands was not c e r t i f i e d  t o  s e l l  

inlater. And t h i s  i s  now 2003 and the c e r t i f i c a t i o n  i s  s t i l l  i n  

question. 

That being such a long span o f  time, I f ee l ,  and I 

dl express again t h a t  I th ink  the Commission has been very 

len ient .  Because I do know tha t  one o f  the board members had 

n o t i f i e d  the Commission back i n  ' 9 7 ,  Elwood Breman (phonetic), 

I t h ink  i t  was, he was on the board. And i t  has taken t h i s  

long t o  reach t h i s  po int .  

And i n  the meantime, i n  1998, o f  course, then the 

fees were raised and they s t i l l  weren't c e r t i f i e d .  So, t ha t  i s  

a b i g  concern because t h i s  i s  a long spread o f  time. I can ' t  

ask you i s  t h i s  normal. 

Another po in t  t ha t  I d i d n ' t  b r ing  up was i n  addi t ion 

t o  the water and sewer tha t  we pay Woodlands, c a l l  i t  Woodlands 

FLORIDA PUBLIC SERVICE COMMISSION 
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bu i l d ing  t h a t  we use. 

year and now i t  i s  30. 

For a couple o f  years i t  was 15,000 a 

On the sale o f  the f r o n t  bu i ld ing ,  t h a t  was very 

upsett ing t o  us, because although the CFRLP l o t s  abstained from 

vot ing on the p r i ce  t h a t  was t o  be obtained f o r  the property, 

they d i d  not abstain on the question should the  POA o f f e r  the 

property f o r  sale. There were 296 votes f o r  i t  t o  be sold, and 

248 o f  those were Cozier votes. The f i n a l  analysis was i t  was 

48 f o r  and 65 against. No, 50 against. Now those f igures are 

taken from the f igures published by Mr. Lovelette. 

Where they abstained f o r  s e l l i n g  the  property fo r  

200,000, CFRLP abstained w i th  232 votes, but Highvest voted 16, 

and t h a t  car r ied  t h a t  one. It carr ied i t  48 f o r  it. Without 

h i s  votes, l e t  me put  i t  t h a t  way, without Cozier’s votes there 

were 48 people voted t o  s e l l  i t  f o r  200,000 and 65 voted 

against it. So we are more than a l i t t l e  concerned because the 

property i s  gone. And whi le the assumption was made tha t  the 

court  awarded the property t o  us, the property always belonged 

t o  us and t h a t  was val idated by the court.  

We were also concerned a t  the devious way tha t  the 

bu i l d ing  went from the property owners through Camper Corral t o  

Highvest. Camper Corral purchased the f r o n t  bu i ld ing,  Highvest 

mortgaged i t  i n  June, Highvest foreclosed i n  Ju l y  f o r  

nonpayment o f  the mortgage, and then the bu i l d ing  became 

FLORIDA PUBLIC SERVICE COMMISSION 
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Highvest's. We haven't understood. We don ' t  understand tha t  . 
We went t o  court  t o  get tha t  property. We had not had use o f  

tha t  property since 1995. 

paying Woodlands or Highvest 30,000 t o  use the clubhouse tha t  

they have. 

It was our clubhouse. Now we are 

Le t ' s  see. Mr. Friedman w i l l  probably say I am 
rebut t ing  some testimony i f  I say tha t  I have an RV. And i f  I 

go i n t o  a place t o  spend the season, I ' m  not going t o  wash 

dishes i n  the bathhouse, and I'm not going t o  do any cooking i n  

the bathhouse because i t  i s  not s e t  up for t ha t .  

I have nothing else t o  say. 

COMMISSIONER DEASON: M r .  Friedman, any questions? 

MR. FRIEDMAN: NO. 

COMMISSIONER DEASON: S t a f f ,  any questions? 

MR. HARRIS: No questions. 

COMMISSIONER DEASON: Thank you, Ms. Ke l l e r .  

Mr. Burgess, you may c a l l  your next witness. 

MR. BURGESS: I would c a l l  Judy Pernod. 

MR. FRIEDMAN: Commissioner Deason, I would interpose 

the same objection. 

COMMISSIONER DEASON : Your ob j e c t i  on i s noted. 

JUDY PERNOD 

appeared as a witness and, swearing t o  t e l l  the t r u t h ,  

t e s t i f i e d  as fol lows: 

DIRECT STATEMENT 

FLORIDA PUBLIC SERVICE COMMISSION 
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MR. BURGESS: Mr. Pernod, would you simply 

reintroduce yourse l f  and then j u s t  present your testimony t o  

the Commission. 

MS. PERNOD: My name i s  Judy Pernod. And I j u s t  

wanted t o  make a few points tha t  I forgot  t o  mention. Out o f  

the 149 homeowners i n  Camp Flor ida t h a t  pay the $35 a month 

ren t  or water fee, there i s  only 25 homeowners tha t  l i v e  there 

year-round, so there i s  only, you know, very few people tha t  

r e a l l y  use the f a c i l i t i e s  during the year. 

And one po in t  I wanted t o  make, we have - - a l o t  o f  

our f r iends tha t  are there j u s t  two months out o f  the year, and 

some o f  them do not  even have spr ink ler  systems, so they don ' t  

use a drop o f  water the major i ty  o f  the time and s t i l l  have t o  

pay the $35. I t h ink  the water i s  f ine .  We have no problem 

wi th  the water, I am very sa t i s f i ed  w i th  the water. But I do 

th ink  tha t  when we are not there we should j u s t  have a base 

ra te  t o  pay. That 's a l l  I have t o  say. 

MR. BURGESS: Thank you, Ms. Pernod. 

MR. FRIEDMAN : No quest i ons . 
COMMISSIONER DEASON: S t a f f ,  any questions? 

MR. HARRIS: No questions. 

COMMISSIONER DEASON : Thank you, ma ' am. 

Mr. Burgess. 

MR. BURGESS:. For my f i n a l  witness, i t  i s  my tu rn  t o  

impose an objection. Mr. Lovelette has signed up, and I am 

FLORIDA PUBLIC SERVICE COMMISSION 
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:ompelled t o  repor t  t ha t  t o  the Commission. But M r .  Lovelette 

ias t e s t i f i e d  already twice today, and unless there i s  

something t h a t  I ' m  not  aware o f ,  I th ink  i t  i s  very unusual f o r  

someone who i s  the exclusive witness o f  the u t i 1  i t y  company - - 
and I know he l i v e s  w i th in  the Camp Flor ida Resort Park - -  but 

to  come forward and t e s t i f y  i n  the customer proceeding I th ink  

i s  h igh ly  out o f  the ordinary and I don ' t  see any need f o r  it. 

COMMISSIONER DEASON: Let me - - i s  Mr. Lovelette a 

zustomer o f  the u t i l i t y  company, do you know? 

MR. BURGESS: As f a r  as I know, I don' t  know whether 

he owns property o r  not. 
COMMISSIONER DEASON: We1 1 , 1 e t  s j u s t  a1 1 ow Mr. 

Lovelette t o  take the stand and I w i l l  ask some prel iminary 

questions. 

MR. BURGESS: Very good. 

MR. LOVELETTE: Commissioners, my concern was - -  
COMMISSIONER DEASON: Get t o  a m i  crophone, pl ease. 

MR. FRIEDMAN: Well - -  

COMMISSIONER DEASON: M r .  Friedman, you may address 

the Commission. 

MR. FRIEDMAN: Mr. Lovelette l i s t e d  himself as a 

ditness i n  case he wanted t o  say something i n  response t o  what 

the two e a r l i e r  witnesses said. 

COMMISSIONER DEASON: And there i s  no need fo r  him t o  

respond? 

FLORIDA PUBLIC SERVICE COMMISSION 
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MR. FRIEDMAN: That i s  my understanding, yes. 

Although I th ink  as a customer he would have every r i g h t  as any 

other customer t o  say h i s  peace, I th ink  t h a t  t h i s  witness has 

spoken, and I don' t  th ink  there i s  any need t o  address any o f  

the comments o f  the two customers who spoke before. 

COMMISSIONER DEASON: Are you w i l l i n g  t o  withdraw 

your object ion t o  the testimony o f  the customers? 

MR. FRIEDMAN: No. 

COMMISSIONER DEASON: Your object ion t o  the customers 

stands, but  t h i s  witness i s  not necessary t o  address t h e i r  

comments? 

MR. FRIEDMAN: That 's correct .  I don' t  t h ink  there 

i s  any need t o  rebut it, but tha t  s t i l l  doesn't mean t h a t  I 

agree t ha t  procedurally they should be allowed - -  

COMMISSIONER DEASON: I ' m  j u s t  asking, M r .  Friedman. 

That's f ine .  

MR. FRIEDMAN: And I am t e l l i n g  you my opinion. 

COMMISSIONER DEASON: You have never hesitated i n  

doi ng t h a t  before . 
Okay. So M r .  Lovelette does not need t o  take the 

stand. Does t h a t  exhaust your l i s t  o f  customers? 

MR . BURGESS : I t  does, Commi ss i  oner . 
COMMISSIONER DEASON: Okay. Thank you a l l  again f o r  

I appreciate your testimony t h i s  morning and your being here. 

testimony t h i s  evening. S t a f f ?  

FLORIDA PUBLIC SERVICE COMMISSION 
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MR. HARRIS: Commissioners, I bel ieve t h a t  concludes 

dhat we have scheduled f o r  the hearing today. 

Under the normal course o f  events, we would have t 

set f o r  a b r i e f i n g  schedule, an agenda conference which you 

Zould decide. 

lumber o f  issues and the testimony we have heard i n  one day, 

that i t  may be possible fo r  the Commission t o  determine tha t  

I would submit t o  you tha t  w i th  the l im i ted  

ii s 

a 

iench vote would be appropriate today where you would not order 

Driefs t o  be submitted and decide the issues today without the 

necessity o f  a separate agenda conference. That would be a t  

your d i  sc re t i  on. 

COMMISSIONER DEASON: Mr . Burgess. 

MR. BURGESS: Commissioner, we would not object t o  

the Commission a r r i v i n g  a t  a decision on a bench vote, nor do 

de object  t o  the process set out w i th  post-hearing pleadings 

being f i l e d .  So, you know, I am open t o  e i ther  one. I 

cer ta in ly  have no object ion t o  the Commission making a 

decision. I f  the Commission deems i t  

appropriate, we have no problem wi th  tha t .  We have no problem, 

fu r ther ,  though, w i th  submitting some type o f  post-hearing 

f ind ing  o f  fac t .  

It has been a long time. 

COMMISSIONER DEASON; Mr. Friedman. 

MR. FRIEDMAN: I vehemently object  t o  any decision 

being made a t  t h i s  time. The prehearing order has been entered 

i n  t h i s  case. Everybody understands tha t  procedure. We have 

FLORIDA PUBLIC SERVICE COMMISSION 
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a l l  been guided by t h a t  procedure i n  exercis ing our due process 

r i g h t s  and how t o  present our case t o  t h i s  hearing. 

You w i l l  note tha t  the prehearing order says 

post-hearing procedure, "Each par ty  shal l  f i l e  a post-hearing 

statement o f  issues and posi t ion,"  e t  cetera, e t  cetera, the 

standard 1 anguage. Nobody has suggested t h a t  t h i s  procedure 

was not one tha t  was going t o  be followed. 

h igh ly  improper t o  subvert t h i s  previously not iced procedure, 

and sincerely bel ieve t h a t  it i s  a breach o f  my c l i e n t ' s  due 

process r i g h t s  t o  change the procedure a t  t h i s  po in t  i n  t ime.  

And I t h ink  t h a t  whether the issues are l i m i t e d  or 

I t h ink  tha t  i t  i s  

not, there are substantial legal  arguments t o  be made, 

p a r t i c u l a r l y  w i th  regard t o  the in te r re la t ionsh ip  o f  the 

corporations. That, I th ink,  f ac tua l l y  everybody agreed from 
day one what those - - we1 1 , maybe not day one, but a t  l e a s t  

ce r ta in l y  a t  some po in t  i n  the procedure we are a l l  agreed as 

t o  the i d e n t i t i e s  o f  those corporate e n t i t i e s  and partnerships, 

upon and t h a t  the deciding factor on tha t  i s  going t o  be based 

the appl icat ion o f  the l a w  t o  those facts.  

We have not had an opportunity t o  present tha t  

you. I am not prepared t o  do i t  today, because 

t h i s  order tha t  says I am going t o  get a chance 

post - hearing statement of posi t ions.  And t h a t  

t h a t  I intend t o  argue the l a w  i t  i s  appl ies t o  

aw t o  

I r e l i e d  on 

t o  f i l e  a 

s the point  

these facts.  I 

c a n ' t  do i t  i n  a c losing statement today. And I th ink  tha t  i t  

FLORIDA PUBLIC SERVICE COMMISSION 
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i s  h igh ly  p re jud ic ia l  t o  r u l e  upon t h i s  case without al lowing 

us t h a t  opportuni ty t o  f i l e  post-hearing statements and 

posi t ions . 
COMMISSIONER DEASON: Mr. H a r r i s ,  you have heard the 

comments o f  Publ ic Counsel and Mr. Friedman? 

MR. HARRIS: Yes, I did.  S t a f f  would recommend tha t  

you do have the au thor i ty  t o  do t h i s ,  and there i s  a couple o f  

reasons why S t a f f  bel ieves tha t  you should. F i r s t ,  I th ink  the 

uniform rules contemplate clear y tha t  the presiding o f f i c e r  

has - -  and I am quoting from 28-106.211, F lor ida Administrat ive 

Code, "The presiding o f f i c e r  before whom a case i s  pending may 

issue any orders necessary t o  ef fectuate discovery t o  prevent 

delay and t o  promote the j u s t ,  speedy and inexpensive 

determination o f  a l l  aspects o f  the case, inc lud ing b i fu rca t i ng  

the proceedi ng . " 
In t h i s  case r a t e  case expense has been brought up as 

an issue by a number o f  par t ies.  The addit ional burden o f  

going forward w i th  b r i e f i n g  an agenda conference would add an 

substantial amount t o  ra te  case expense. And t h i s  is  a small  

u t i 1  i t y  t h a t  would u l t imate ly  bear t h a t  burden should the 

Commi ssion order r a t e  case expense. 

Second, delay. This i s  a proceeding tha t  has been 

going on f o r  a long t ime.  I t h ink  the PAA was, i n  fac t ,  i n  

December, and tha t  was delayed a number o f  times. I th ink  it 

was o r i g i n a l l y  scheduled f o r  October o f  2002. S t a f f  believes 
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i t  i s  time t o  get a f i n a l  order before us so we can get t h i s  

moving. There i s  an issue o f  a large number o f  refunds. 

Depending on what the Commission votes, you know, those have 

been held f o r  qu i te  a period o f  time. 

As f a r  as due process, my understanding o f  due 

process involves not ice and an opportunity t o  be heard. Mr. 

Friedman's argument t h a t  the order establ i sh ing  procedure and 

the prehearing order do mention b r i e f s  i s  correct. My 

in te rpre ta t ion  o f  t h a t  has always been i n  the context o f  the 

second por t ion  o f  the paragraph tha t  says i f  you don ' t  f i l e  a 

b r i e f ,  then you waive your posi t ions.  

I understand the argument t h a t  he would l i k e  t o  argue 

the l a w  and have a b r i e f  t o  present t h a t  t o  the Commission. 

But we have got t o  keep i n  mind tha t  the b r i e f s  would be 

considered by the Commission, but the agenda conference i s  

between S t a f f  and the Commission. Mr. Friedman could make h i s  

argument and t h i s  Commission would consider tha t .  But j u s t  as 

the facts  are simple - - wel l  , tha t  everyone sor t  o f  agrees tha t  

Mr. Cozier owns these in te r re la ted  companies. 

i s  fa i r l y  simple, a t  leas t  what OPC's  pos i t ion  and what the 

u t i l i t y ' s  are, t h a t  the u t i l i t y  would say t h a t  you can ' t ,  

quote, pierce the corporate v e i l .  I t h ink  OPC would say tha t  

you can pierce the corporate v e i l .  And I t h ink  the Commission 

w i th  what they have heard can make a determination on what they 

bel ieve the l a w  t o  be, a t  leas t  the factual pa r t  o f  it. Mr. 

I th ink  the l a w  
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Friedman has the opportunity t o  appeal t h a t  i f  he believes the 

Commi s s i  on reaches the wrong r e s u l t  . 
I n  conclusion, I bel ieve i n  the i n te res t  o f  

preventing delay, an expensive resolut ion o f  the case, t o  get 

us moved along, and i n  t h a t  I don ' t  know t h a t  b r i e f s  on what 

the l a w  o f  corporate l i a b i l i t y  are essential t o  your decision 

today. S t a f f ,  or  a t  leas t  Legal S t a f f  would recommend tha t  you 

can, i n  fac t ,  have a bench decision, should you decide t o  do 

tha t  e 

COMMISSIONER DEASON: Commissioners, f i r s t  o f  a l l ,  

l e t  me say I ' m  looking f o r  a j o i n t  decision here. But l e t  me 

k ind o f  lay out where I am. 

d isc re t ion  t o  have a bench decision. The question i s  whether 

we want t o  exercise jt. 

I bel ieve i t  i s  w i t h i n  our 

I am compel l e d  by what M r  . Friedman indicated, t ha t  

he was r e l y i n g  upon the prehearing order, and t h a t  he f e l t  t ha t  

he was going t o  have an opportunity t o  f i l e  a legal  b r i e f  on 
legal  questions t h a t  p r imar i l y  re la tes t o  the potent ia l  f o r  a 

refund, and corporate s t ructure and corporate e n t i  t i e s ,  and 

t h a t  he i s  not prepared t o  make tha t  legal  argument i n  a 

c los ing argument a t  t h i s  t ime because o f  h i s  re l iance on the 

preheari ng order. 

While 1 th ink  tha t  we can go forward and make a 

decision, i t  i s  w i th in  our d iscret ion,  I do agree w i th  S t a f f  

counsel t h a t  t ha t  language i n  the  prehearing order perhaps i s  
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mean you had a r i g h t  t o  f i l e  a b r i e f ,  but t h a t  i f  the 

Commission wanted b r ie f s ,  t ha t  i f  you wanted t o  preserve your 

posi t ions you had t o  f i l e  a b r i e f ,  and tha t  i f  d i d  you not f i l e  

a b r i e f  t h a t  you po ten t i a l l y  could be waiving your posit ions. 

However, 1: do understand Mr. Friedman's rel iance on 

1 always interpreted i t  tha t  i t  d i d  not necessarily 

t h i s  language. I can see where he could i n te rp re t  i t  tha t  way. 

So I t h i n k  tha t  i n  the future,  and, M r .  H a r r i s ,  you may want t o  

take t h i s  back and discuss i t  wi th  general counsel, t ha t  

perhaps our prehearing orders need t o  be more c lear  tha t  t ha t  

1 anguage concerni ng f i 1 i ng o f  b r i e f s  does not necessari 1 y give 

a r i g h t  t o  a b r i e f .  And tha t  i n  cases where we contemplate 

t h a t  a bench decision may be appropriate, perhaps tha t  language 

should be included i n  the prehearing order, a t  l eas t  discussed 

a t  the prehearing conference. 

I am very sensi t ive t o  the s ize o f  t h i s  u t i l i t y  and 

the impact on customers o f  addit ional ra te  case expense. Mr. 

Friedman, I th ink  you should be sensi t ive t o  t h a t  also, and 

your c l i e n t  should be sensit ive. And I have no reason t o  

bel ieve they are not sensi t ive t o  the fac t  t h a t  r a t e  case 

expense can have an impact upon customers. And my only request 

i s  t ha t  i f  we do not make a bench decision and we carry  

forward, t h a t  you take tha t  i n t o  consideration and be 

expeditious i n  prepariong tha t  legal argument. 

I don' t  want you t o  do anything second rate,  t ha t  i s  
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not what I am asking you t o  do, but j u s t  be conscious o f  the 

impact upon customers. That i s  j u s t  a request from the bench, 

one Commi ssioner speaki ng. But, Commi ss i  oners , I woul d open i t  

up for your comments, as wel l ,  and take i t  from there as t o  how 

we should proceed. But I j u s t  f e l t  l i k e  I should a t  leas t  

i n i t i a l l y  ind icate what my react ion i s .  

COMMISSIONER DAVIDSON: Thank you, Chairman. I agree 

w i t h  and echo your comments. I do bel ieve t h a t  we have the 

au thor i ty  t o  issue a bench decision today. 

recommend tha t  o r  move tha t ,  but I do bel ieve we have t h a t  

author i ty .  I do bel ieve i t  would be prudent ia l .  I bel ieve 

t h a t  a bench decision would be sustained. But I also 

understand counsel's re l iance on a prehearing order t h a t  

suggested, a t  l eas t  i n  counsel's view, they had a r i g h t  t o  f i l e  

a b r i e f  on t h i s  issue. 

I'm not going t o  

That said, I do bel ieve the prehearing o f f i c e r  and 

the Commission general ly has the inherent author i ty ,  as 

recognized i n  the order, t o  modify the prehearing order and 

provide f o r  a bench decision. Again, I ' m  not  going t o  do tha t .  

My own view on t h i s  issue and hopeful ly you can 

nciples o f  address t h i s  i n  the b r i e f s ,  i s  t ha t  under general p r  

business 1 aw and corporate 1 i abi 1 i ty, i ncl udi ng 

we1 1 -estab1 ished p ie rc ing  the corporate v e i l  p r i n c i p  

my view t h a t  Highvest: based on the record developed 

es, i t  i s  

so f a r ,  

t h a t  Highvest and L.P. can be held l e g a l l y  responsible for the 
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.efunds t h a t  are due from Woodlands. But, again, t ha t  w i l l  be 

addressed i n  the b r ie f s .  

I say tha t  t o  sor t  o f  l e t  the par t ies  know where I 

stand r i g h t  now on t h a t  issue, but  I would also l i k e  t o  

2mphasize the ra te  case expense issue. The Commission has the 
woadest d isc re t ion  t o  award ra te  case expense. And, again, I 

believe tha t  we could decide t h i s  case today here and now, and 

could have a sustainable decision tha t  would withstand an 

appeal. But, again, i t  i s  fo r  the par t ies  t o  b r i e f  tha t  issue. 

But unless there i s  something r e a l l y  compelling tha t  

i s  put f o r t h  i n  those b r ie f s ,  as I s i t  here today, I am not o f  

the mind tha t  substantial ra te  case expense should be added 

i n t o  t h i s  proceeding. Those are my comments. 

COMMISSIONER DEASON: Thank you. 

Commissioner Bradley, do you have anything t o  add? 

COMMISSIONER BRADLEY: Yes. I t h i n k  tha t  my 

colleagues have p r e t t y  much summed up the issues as i t  re la tes 

t o  t h i s  par t i cu la r  case. And also I would admonish counsel t o  

be prudent and t o  be mindful o f  the fac t  t h a t  addit ional legal  

act ion can resu l t  i n  addit ional cost t o  the customers. And I ,  

by a l l  means, would ask you t o  be prudent and t o  do as prudent 

o f  a job as you can as i t  re la tes t o  not escalat ing tha t  

par t i cu la r  fee. That i s  my primary concern. 

A lso  I agree tha t  t h i s  Commission or t h i s  panel does 

have the au thor i ty  t o  issue a bench decision. But i n  an 
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3ttempt t o  be f a i r  t o  everyone here today, and t o  give everyone 

an equal opportunity t o  maybe come up w i th  some addi t ional  

information tha t  maybe has not been presented here today, I 

d i l l  concur with my colleagues and not agree t o  a bench 

decision. 

But, again, my concern i s  t ha t  t h i s  case does not 

escalate i n  terms o f  the expense t o  the customers i n  terms o f  

the fees, the legal  fees. And w i th  tha t ,  I ' m  f inished. 

COMMISSIONER DEASON: Thank you, Commissioner. 

I take i t  then tha t  we are not going have a bench 

decision. But I want t o  thank s t a f f  f o r  br ing ing tha t  t o  our 

a t tent ion as a p o s s i b i l i t y .  

t o  do tha t .  

oral recommendation, tha t  you should do tha t .  And i t  i s  j u s t  

something tha t  i s  presented - -  i t  i s  an opt ion presented t o  the 

Commissioners. Options t o  Commissioners, t ha t  i s  a good thing. 

We l i k e  t o  have tha t ,  so we appreciate tha t .  But we are not 

going t o  take advantage o f  tha t  opportunity t h i s  time. 

I th ink  i t  i s  your respons ib i l i t y  

I f  you feel  tha t  you are i n  a pos i t ion  t o  make an 

But I would encourage you i n  fu tu re  prehearing 

conferences, and we may want t o  look a t  our standard language 

tha t  we incorporate i n  prehearing orders, t o  make i t  c lear  tha t  

the Commission always reta ins the d isc re t ion  t o  make a bench 

decision. 

understand tha t ,  and i w t  would probably h igh l igh t  the need t o  

d i  scuss t ha t  a t  the preheari ng conference. 

I t h ink  tha t  tha t  would be good f o r  the par t ies  t o  
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I ' m  sure tha t  the major i t y  o f  cases before the 

:ommi ssion probably do not 1 end themsel f t o  bench deci sions, 

h e  t o  the voluminous nature o f  the issues and the complexity 

i f  the issues. This was a PAA procedure, there were a l i m i t e d  

lumber o f  issues tha t  were protested. Cases o f  th-is sor t  may 

lend themselves t o  bench decisions, i f  i t  i s  c lear t o  a l l  the 

Darties tha t  t ha t  i s  contemplated. And so tha t  i s  something 

fo r  fu ture consideration. 

MR. HARRIS: I would ask one th ing,  Commissioners, 

and t h i s  would be f o r  Mr. Friedman. The i tem I submitted 

through Mr. Lovelette was ra te  case expense, the updated thing. 

I would ask perhaps we get the u t i l i t y  t o  f i l e ,  or  the 

Zommission order the u t i l i t y  t o  f i l e  an updated accounting o f  

ra te case expense through today's hearing. That would help 

s t a f f  i n  the preparation o f  a recommendation f o r  you a l l ,  since 

Me are going t o  be going t o  recommendations. 

updated information as t o  actual ra te  case expense through 

today, and then an estimate o f  what w i l l  be required through 

b r ie f i ng  and the agenda conference i t  would be very he lp fu l .  

COMMISSIONER DAVIDSON: I can move tha t .  

COMMISSIONER DEASON: M r .  Friedman, can you f i l e  a 

I f  we can get 

1 ate-  f i  1 ed exh ib i t  updating ra te  case expense? Through today's 

hearing, i s  t h a t  what you're requesting, Counsel? 

MR. HARRIS: e Actual through today, and then an 

estimated through the remainder o f  the case. 
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MR. FRIEDMAN: I can ce r ta in l y  do tha t .  I ' m  t r y i n g  

to  remember what - -  the one I f i l e d  I j u s t  f i l e d  l a s t  week, 

d have been through A p r i l .  

MR. HARRIS: The exh ib i t  was actual through A p r i l ,  I 

dhi ch wou 

Del i eve 

MR. FRIEDMAN: Through A p r i l ,  but i t  would have had 

the May - - we1 1 , i t  may not have had May. 

UNIDENTIFIED SPEAKER: Estimated May. 

MR. FRIEDMAN: Okay. Well, May was not a l l  

zstimated. I mean, some o f  i t  was actual. Because we only 

b i l l  once a month. Some o f  i t  was I went through my time s l i p s  

and got what I had ac tua l l y  done through tha t  date, and then I 

2stimated the res t .  But, I mean, I can - -  
COMMISSIONER DEASON: I f  you can update it, f ine.  

4nd i f  i t  does not need updating, j u s t  f i l e  something 

ind ica t ing  tha t  the exh ib i t  already i n  evidence i s  accurate. 

MR. FRIEDMAN: It should be easier f o r  me i f  we get 

it by the end o f  the month. 

l o t  o f  d i f ference. 

1 don't know i f  tha t  makes a whole 

MR. HARRIS: The end o f  the month i s  through May 

31st . 
MR. FRIEDMAN: Well, t h a t  i s  two days - -  

MR. HARRIS: That i s  two days from now. 

MR. FRIEDMAN: I f  we can do i t  through the end o f  May 

i t  would be easier, I think.  
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(Simultaneous conversation. ) 

COMMISSIONER DEASON: I t h ink  he has agreed t o  update 

i t  through the end o f  May. 

MR. FRIEDMAN: When in-June would you l i k e  it? I 

mean, 1 don ' t  th-ink I can get i t  t o  you June 1s t .  

Sunday. The 2nd and 3rd I ' m  i n  Tallahassee, but I cer ta in l y  

can do i t  by tha t  Friday, whatever next Friday i s .  

I t ' s  a 

COMMISSIONER BRADLEY: And I w i l l  second the motion. 

MR. HARRIS: I believe tha t  i s  June 8th. June 6th, 

I'm sorry. So i f  we could have i t  by June 6th.  

COMMISSIONER DEASON: We are going t o  have a 

l a t e - f i l e d  exh ib i t ,  and i t  w i l l  be Hearing Exh ib i t  Number 6. 

I t  w i l l  be an update o f  ra te  case expense through May 31st. 

And S t a f f  i s  looking fo r  t ha t  exh ib i t  t o  be f i l e d  the f i r s t  

Friday i n  June. 

MR. FRIEDMAN: That 's f ine .  The 6th? 

COMMISSIONER DEASON: I believe i t  i s  the 5th o f  

June . 
(Late- f i  1 ed Exhib i t  6 marked f o r  i den t i  f i  c a t i  on. ) 

MR. HARRIS: That would be June 6th, 2003. 

COMMISSIONER BRADLEY: Do we need a motion i n  order 

t o  " "  

COMMISSIONER DEASON: 1 th ink  we can j u s t  take care 

o f  it. I n  fact ,  counsel has agreed t o  do tha t ,  and we w i l l  

j u s t  go ahead and l i s t  i t  as an issue. I mean, we w i l l  j u s t  
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l i s t  i t  as a l a t e - f i l e d  exh ib i t .  

COMMISSIONER BRADLEY: I w i  11 withdraw the second. 

COMMISSIONER DEASON: S t a f f ,  do you have anything 

fu r ther  a t  t h i s  po int? 

MR. HARRIS: Nothing fur ther  other than the note tha t  

according t o  the case schedule tha t  i s  out, the b r i e f s  w i l l  be 

due on June the 18th, 2003, and we a re  cur ren t ly  scheduled for 
a s t a f f  recommendation t o  be f i l e d  Ju ly  24th. 2003, wi th  an 

agenda conference on August the 5th, 2003. 

COMMISSIONER DEASON: Okay. Mr. Burgess, do you have 

anything a t  t h i s  po int? 

MR. BURGESS: Nothing fur ther  from us. 

COMMISSIONER DEASON: Mr. Friedman, do you have - -  
MR. FRIEDMAN: Nothing fur ther .  

COMMISSIONER DEASON: Okay. Commissioners, anything? 

Let me take t h i s  opportunity, once again, t o  thank everyone for 
your par t i c ipa t ion .  We accomplished a l o t  f o r  a one day - -  we 

went through a l o t  i n  one day. We appreciate the customers, 

your patience w i th  us, and f o r  your attendance a t  the hearing. 

And w i th  tha t ,  t h i s  hearing i s  adjourned. 

(The hearing concluded a t  6:35 p.m. ) 
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