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PART1 C I PAT1 NG : 

JAMES McGEE, ESQUIRE, Post Of f i ce  Box 14042, S t .  

Petersburg, Florida 33733, and JILL BOWMAN, ESQUIRE, 
Carlton, Fields Law Firm, P. 0. Box 2861, S t .  Petersburg, 
Florida 33731, appearing on behalf o f  Progress Energy Florida, 

Inc. 

VICKIE KAUFMAN, ESQUIRE, McWhi r t e r  , Reeves Law Firm, 

117 S. Gadsden St ree t ,  Tallahassee, Florida 32301, appearing on 
behalf o f  Florida Indus t r ia l  Power Users Group. 

MIKE 6. TWOMEY, ESQUIRE, Post Of f ice Box 5256, 

Tallahassee, Florida 32314-5226, appearing on behalf o f  

Sugarmill Woods C i v i c  Association. 
CHRISTOPHER KISE, ESQUIRE, Off ice o f  the Attorney 

General, PLO1, The Capitol ,  Tallahassee, Flor ida 32399-1050, 

appearing on behalf o f  the Of f ice o f  the Attorney General. 
JACK SHREVE, ESQUIRE, and CHARLIE BECK, ESQUIRE, 

Office of Publ ic  Counsel, c/o The Florida Legislature, 111 W .  

Madison Street, Suite 812, Tal 1 ahassee, F1 orida 32399, 

appearing on behalf o f  the Cit izens o f , t h e  S t a t e  o f  Florida. 

HAROLD McLEAN , GENERAL COUNSEL, and JENNIFER BRUBAKER, 

ESQUIRE, FPSC General Counsel ' s Office, 2540 Shumard Oak 
Boulevard, Tallahassee, Florida 32399-0850, appearing on 

behalf o f  the Commission S t a f f .  
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P R O C E E D I N G S  
CHAIRMAN JABER: Good morning. Let's go ahead and 

ge t  started this morning. Ms. Brubaker, t h i s  i s  a special 

agenda conference. I don't t h i n k  there was a special notice 

tha t  you need t o  read this morning; right? 
MS. BRUBAKER: NO. 

CHAIRMAN JABER: Okay. Why d o n ' t  you make the 
introduction. 

MS. BRUBAKER: Hello. Thank you. Commissioners, a t  
the May ZOth, 2003, agenda conference the Commission deferred 
t o  vote on the motion t o  enforce settlement agreement and 
scheduled the special agenda to hear oral argument on the 

motion i n  1 imine and t o  hear and decide any other pending 

procedural matters before the Commission a t  this time. 
There are several items t ha t  need t o  be taken up, and 

I can either go through a suggested order o r ,  i f  you have an 
order presentation i n  mind, we could hear i t  a t  t h i s  time. 

CHAIRMAN JABER: Actually I do. Let me, let me run 

i t  by you and the Commissioners. 
The f i r s t  thing I ' d  l i k e  to take up, I understand 

t ha t  there was a motion for recusal filed w i t h  orders t h a t  were 

subsequently signed. 
f i r s t .  And then I ' d  like t o  go t o  the  - -  I ' d  like t o  ask the 

Commission f o r  a motion on oral argument. Next, I ' d  like t o  go 

t o  the motion i n  limine and motion t o  s t r i k e  and the respons,es 

So I ' d  l i k e  for you t o  address t h a t  
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thereto. A f te r  that ,  I ' d  like t o  take up the motion for 
reconsideration o f  Order 030687, then the motion f o r  discovery 

that was f i l e d  by the Attorney General, and finally the motion 
to  f i le  real s t a f f  recommendation f i l e d  by Sugarmill Woods. 

Commissioners, t h a t  just seemed t o  naturally flow f o r  

this morning. Do you have any - -  i s  there any concern w i t h  

that? 

MR. McLEAN: Yes, ma'am. Right a t  the beginning, le t  
ne tell you t h a t  I have orders from two Commissioners t ha t  have 

been du y recorded decl i ni  ng t o  recuse themsel ves . 
There was also a motion t o  suggest tha t  the three 

Commiss oners should recuse the other two involuntarily.  

There's no legal author i ty  f o r  t h a t  t h a t  I know o f .  I suggest 
t h a t  you deny t h a t  motion for being legally insufficient. 

CHAIRMAN JABER: So you need a motion? 
MR. McLEAN: Yes, ma'am. 
CHAIRMAN JABER: Commissioners, do you understand? 

Harold's recommendation i s  t h a t  the two Commissioners have 

signed an order declining t o  recuse themselves. Part o f  the 

request i n  the motion was t h a t  the three remaining 
Commissioners act on t ha t .  And, Mr. McLean, your 
recommendation i s  - -  repeat t h a t .  

MR. McLEAN: T h a t  t h a t  motion be dismissed as legally 
insufficient. There's no authority for t h a t  particular action. 

I f  t h e r e ' s  any review o f  those two Commissioners' decisions, i t  

FLORIDA PUBLIC SERVICE COMMISSION 
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does not l i e  wi th  t h i s  agency. 

COMMISSIONER SAEZ: Madam Chairman, I can, I can move 

I j u s t  have one c l a r i f y i n g  question. Is t h i s ,  i s  t h i s  denial.  

a f u l l ,  i s  t h i s  a f u l l  Commission vote? 

MR. McLEAN: Yes, i t  i s .  

COMMISSIONER BAEZ: Okay. So move, Madam Chair. 

COMMISSIONER DEASON: May I ask M r .  McLean a 

question? 
CHAIRMAN JABER: Commissioner Deason . 
COMMISSIONER DEASON: Refresh my memory. I t ' s  

,een - - l u c k i l y  i t ' s  not  too o f ten  we get requests f o r  recusal 

round here. That i s  t o  be taken up by the ind iv idua l  

;ommi ss i  oner who ' s, who i s bei ng requested t o  recuse themsel f . 
MR. McLEAN: The motion t o  recuse, yes, s i r .  

COMMISSIONER DEASON: And then that has been done and 

ihei  r orders have been i ssued. 

MR. McLEAN: That 's correct ,  s i r .  

COMMISSIONER DEASON: Now i f  - -  the par t ies  seeking 

that recusal , what i s  t h e i r  next course o f  ac t ion  i f  they wish 

t o  pursue that fur ther? 

court,  t o  take the denial t o  the appropriate appellate court b j  

whatever w r i t  they th ink  they might have success with.  

MR. McLEAN: To take i t  t o  the  appropriate appellate 

COMMISSIONER DEASON: Okay. So there 's  no r o l e  for 

any o f  the other Commissioners t o  be involved i n  that? 

FLORIDA PUBLIC SERVICE COMMISSION 
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MR. McLEAN: There i s  none, s i r .  

CHAIRMAN JABER: But i f  t h a t ' s  the case, my question 
to you, M r ,  McLean, I ' v e  gone back and f o r t h  on t h i s ,  i f  t h a t ' s  

the case, why do we need t o  en ter ta in  a motion a t  a l l ?  

MR. McLEAN: Because you have a pending motion before 

you t h a t  needs disposing, t ha t  you need t o  dispose o f .  There 

i s a motion pendi ng before the Commi s s i  on suggesting t h a t  three 

:ommissioners should i nvo lun ta r i l y  recuse the other two. 

There's no legal  author i ty  for tha t  motion, and I suggest t ha t  

you deny i t  on the basis tha t  there's no legal  authority for 

it. 

COMMISSIONER BAEZ: Is,  i s  the, i s  the denial o f  the 

motion rev i  ewabl e? 
MR. McLEAN: Yes, s i r .  

COMMISSIONER BAEZ: Okay. 

CHAIRMAN JABER: Mr. McLean, Mr. Twomey has h i s  hand 

raised, and I'm assuming that 's  because he'd  l i k e  t o  address 
us. 

seeks recusal t o  address the Commission? 
Is there an opportunity on, on recusal for the par ty  tha t  

MR. McLEAN: Madam Chairman, ora l  argument i s  always 

a t  your discretion. 
unnecessary i n  this par t i cu la r  case. 

case, i n  t h i s  pa r t i cu la r  issue. 

I ' d  suggest t o  you t h a t  oral argument i s  

Not i n  t h i s  pa r t i cu la r  

There was once, I might mention, there was once a 

r u l e  which provided a procedure by which the other 

FLORIDA PUBLIC SERVICE COMMISSION 
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ommi ssioners would review the nonrecusing Commissioner's 

rder. That r u l e  i s  long gone. 

COMMISSIONER DEASON: And t ha t  was, I guess, many, 

iany years ago i t  seemed t h a t  I recal led a s im i la r  s i t ua t i on  i n  

#he ear ly  '90s. And t h a t  r u l e  tha t  would have allowed fo r  t h a t  

:o be reviewed by other Commissioners, t ha t  no longer ex is ts ;  

s that correct? 

MR. McLEAN: That 's correct, s i r .  

CHAIRMAN JABER: And j u s t  f o r  purposes o f  the record, 

;hat r u l e  doesn't e x i s t  because o f  the implementation o f  the 

m i  form ru les.  

MR. McLEAN : That ' s correct. 

CHAIRMAN JABER: I mean, i t  wasn't, i t  wasn't t h a t  we 

lad the r u l e  repealed. It was tha t  - - maybe Ms. Helton can 

refresh our memory. It was tha t  the Administrat ion Commission 

found the r u l e  unnecessary i n  l i g h t  o f  the changes t o  the APA. 

MR. McLEAN: That 's  correct .  And because the APA has 

the spec i f i c  prov is ion on recusal o f  agency heads, whether 

they ' re  co l leg ia l  o r  otherwise. 

review by the agency i t s e l f .  

I t  has no mention o f  any 

CHAIRMAN JABER: Okay. Mr. Twomey, I have t o  t e l l  

you, I understand your motion f o r  recusal. 

need ora l  argument on that  motion, but I'll be f l e x i b l e .  

Commissioners Deason and Baez, i f  you want t o  hear ora l  - - 

I personally don ' t  

MR. TWOMEY: I d i d n ' t  - -  Madam Chair, I wasn ' t  going 

FLORIDA PUBLIC SERVICE COMMISSION 
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t o  argue about the substance o f  what the Commissioners d id .  

das going t o  suggest t o  you t h a t ,  notwithstanding the absence 

o f  a r u l e  now because o f  lack o f ,  o f  s ta tu to ry  author i ty  f o r  

that  ru le ,  i t ' d  be my b e l i e f  tha t  you s t i l l  have, t h a t  the 

Commission, the f u l l  Commission has the  au thor i ty  t o  review on 

reconsi derat i  on any orders signed by an i ndi v i  dual 

Commissioner. And, and my suggestion then would be - -  my 

pos i t ion  would be tha t  i f  Commissioners Davidson and Bradley 

have declined t o  recuse themselves f o r  the reasons given, tha t ,  

not today necessarily, but t ha t  I should f i l e ,  I have a r i g h t  

t o  f i l e  a motion f o r  reconsideration t o  the f u l l  body. 
CHAIRMAN JABER: Okay. 

MR. TWOMEY: Notwithstanding the absence o f  a r u l e  

I 

saying tha t  you can. 
CHAIRMAN JABER: Right. 

COMMISSIONER DEASON: Well , Mr. Twomey, have you 

f i l e d  fo r  reconsideration o f  those orders? 
MR. TWOMEY: No, s i r .  I n  fac t ,  I haven't. And I 

apologize f o r  the l a t e  f i l i n g  o f  t ha t ,  those motions o r  t ha t  

motion v i s - a - v i s  today. 

the July 9 th  date as being the c r i t i c a l  date and d i d n ' t  f i l e  

tha t  motion r i g h t l y ,  I'll t e l l  you. 

I was o r i g i n a l l y  th ink ing  i n  terms o f  

But having ta lked t o  my c l i e n t ,  we decided that ,  

given the importance o f  the discovery issue today, which we 

th ink i s  c r i t i c a l l y  important, t h a t  we'd go ahead and t r y  and 
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accomplish tha t  i n  p r i o r  t o  the vote on the discovery. 

So, no, s i r .  But I've only seen by facsimi le 

Commi ssioner Davidson' s order and I haven' t seen Commi s s i  oner 

Bradley's yet. So I have not filed a motion fo r  

reconsideration. I intend to .  

CHAIRMAN JABER: Well, M r .  McLean, i n  l i g h t  o f  t h a t  

statement, I guess I come back t o  the o r ig ina l  question: 

there something we need t o  do today or you j u s t  - - 
Is 

MR. McLEAN: Well, there i s  a pending motion before 

you t o  suggest t ha t  three Commissioners should i nvo lun ta r i l y  

recuse the other two. 

t o  r u l e  on tha t  motion or deny the motion. 

I think that  you should e i ther  decl ine 

I remain o f  the opinion t h a t  review o f  those 
ind iv idual  Commissioners' orders l i e s  not wi th  the res t  o f  you 

but wi th  the 1 s t  OCA. 

CHAIRMAN JABER: Okay. Commi ssioners, what 's  your 

pleasure? I t  sounds l i k e  we have choices here. 

COMMISSIONER DEASON: Madam Chairman, it seems t o  me 

t h a t  Mr. Twomey - -  I ce r ta in l y  understand the nature o f  the 

motion, but he says he's only read one order, Commissioner 

Davidson's order, and the other he's not. 

Perhaps - - and I understand our counsel ' s  pos i t ion  

t h a t  i t ' s  not something tha t  would come before us anyway. 

j u s t  seems t o  me tha t  a l l  t h i s  i s  premature. 

I t  

CHAIRMAN JABER: I agree. I agree. 

FLORIDA PUBLIC SERVICE COMMISSION 
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COMMISSIONER DEASON: I think tha t  Mr, Twomey should 

read those orders. He may be s a t i s f i e d  w i th  those orders. 

don ' t know. 

I 

CHAIRMAN JABER: Mr. Twomey, l e t  me ask you a 

question. 

MR. TWOMEY: Yes, ma'am. 
CHAIRMAN JABER: Would you j u s t  consider withdrawing 

t h a t  l a t t e r  por t ion o f  your motion and l e t ' s  j u s t  move on? 

We're ready t o  move on. 

And i f  you seek reconsideration, 1 understand your 

posi t ion,  but w e ' l l  cross t ha t  bridge when we come t o  it. 

MR. TWOMEY: Well, i t ' s  f i ne .  I ' m  not opposed t o  you 

r u l i n g  on the motion a t  a l l .  

reconsideration and take my chances there. 

I can s t i l l  seek the 

I j u s t  wanted t o  po int  out t ha t  I was o f  the b e l i e f  

t ha t  i t ' s  s t i l l  w i th in  the  j u r i s d i c t i o n  o f  the Commission t o  

hear it, the remainder o f  the Commission. 

And I would po in t  out t o  you as well  t h a t  the - -  I 

want t o  remind you - - 

CHAIRMAN JABER: I guess what I ' m  saying i s  you've 

created a procedural quandary f o r  us. I f  , i f  we enter ta in  a 

motion now, Commissioner Baez's good question i s  appropriate, 

does tha t  create an order tha t  i s  reviewable? But then you're 

t e l l i n g  us you might seek reconsideration, so that'll create a 

second order. It seems 1 i ke the cleaner approach procedurally 
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i s  t ha t  you today o f f i c i a l l y  withdraw the l a t t e r  por t ion  o f  

your motion. And i f  you choose t o  seek reconsideration, you 

choose t o  seek reconsideration. 

MR. TWOMEY: By - -  withdraw which portion? The 

por t ion - -  

CHAIRMAN JABER: There's a po r t i on  o f  your motion on 

recusal t ha t  suggests tha t  the three remaining Commissioners - - 

MR. TWOMEY: Okay. Yes. I understand you now. 1'11 

withdraw tha t .  

CHAIRMAN JABER: Thank you. 

MR. TWOMEY: And I want t o  just  po in t  out as well 

t ha t  the, the motion f i l e d  Friday doesn't go j u s t  t o  the 

di  squal i f i  c a t i  on or recusal . 
CHAIRMAN JABER: Yes. Right. 

MR. TWOMEY: But the other po r t i on  about the s t a f f  

recommendation, which was the genesis f o r  seeking the recusal s. 

CHAIRMAN JABER: I understand. That 's going t o  be 

the l a s t  t h ing  we. take up. 

MR. TWOMEY: Okay. 

CHAIRMAN JABER: But f o r  purposes o f  the record you 

have withdrawn. 

MR. TWOMEY: 1'11 withdraw it. 

CHAIRMAN JABER: Thank you, s i r .  

Commissioners, i t  sounds l i k e  we can move on. There 

are various requests for ora l  argument. There was the most 

FLORIDA PUBLIC SERVICE COMMISSION 
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recent request f o r  oral argument t h a t  was f i l e d  by the Attorney 

Seneral. I ' d  l i k e  t o  enter ta in  a motion for ora l  argument tha t  

addresses a l l  o f  them. 

COMMISSIONER BAEZ: That i s  an a l l  o r  nothing? 

CHAIRMAN JABER: That 's sor t  o f  my preference. 

COMMISSIONER BAEZ: I mean, not t h a t  I have a problem 

I j u s t  want t o  make sure - -  

CHAIRMAN JABER: 

lrJith it. 

I t h i n k  fo r  the sake o f  e f f i c i ency  

we should enter ta in  o ra l  argument a l l  a t  once on a l l  motions. 

COMMISSIONER BAEZ: Okay. 

COMMISSIONER DAVIDSON: That was going t o  be my 

motion, Chairman. I f i r s t  wanted t o  address the suggested 

order you had o f  the motion i n  l imine, motion t o  s t r i ke ,  then 

the motion f o r  reconsideration, then the  A G ' s  motion f o r  

discovery, and then the, M r .  Twomey's motion t o  f i l e  the, 

quote, real s t a f f  recommendation. That  order seems t o  make 

sense. And I would move tha t  the par t ies  be allowed 15 minutes 

each f o r  oral argument t o  cover a l l  o f  those issues, and then 

fo l low ing  which the Commission would take up discussion and 

debate 

second? 

say aye. 

CHAIRMAN JABER: Thank you. Thank you. I s  there a 

COMMISSIONER BAEZ: Second. 

CHAIRMAN JABER: And a second. A l l  those i n  favor, 
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(Simultaneous a f f i r m a t i v e  vote.) 

CHAIRMAN JABER: The motion carries unanimously. 

We'l l  s t a r t  oral  argument, I th ink,  wi th e i the r  

?ubl ic  Counsel o r  the Attorney General. 

preference? The Attorney General? Go ahead and s t a t e  your 

name, pl ease. 

Do you a l l  have a 

MR. KISE: Thank you, Commissioner or Chairman. 

CHAIRMAN JABER: Let me j u s t  say, we'll do Attorney 

General, Public Counsel. Ms. Kaufman, who are you here 

representing? 

MS. KAUFMAN: Chairman Jaber, I'm here on behalf  o f  

FIPUG. 

CHAIRMAN JABER: FIPUG, Sugarmill Woods, and then 

w e ' l l  come back t o  Progress Energy. Are you w i t h  Progress? 

MS. BOWMAN: Yes. J i l l  Bowman, Progress Energy 

F1 orida. 

CHAIRMAN JABER: Thank you. Go ahead. 

MR. McLEAN: Madam Chairman, may I i n t e r r u p t  just one 

moment t o  ask whether you a l l o t t e d  15 minutes per side o r  15 

minutes per lawyer? I d i d n ' t  understand. 

COMMISSIONER DAVIDSON : My, my motion intended, and 

probably wasn't c lear  there, 15 minutes per side, t o  be divided 

by the l i t i g a n t s  as they deem appropriate. 

CHAIRMAN JABER: You know, Commissioner Davidson, I 

would normally agree w i t h  you, but there 's  some mu1 t i p l e  
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notions that  some par t ies joined i n  and some d id  not. 

;his case i t ' s  not appropriate t o  have a t i m e  l i m i t  a t  a l l .  

Jhat do you think? I'm f l e x i b l e .  I don ' t  r e a l l y  - -  i t  doesn't 
natter t o  me. 

Maybe i n  

COMMISSIONER DAVIDSON: Well ,  I th ink ,  I t h ink  t o  

lave, f o r  example, 20 minutes from advocates who have jo ined on 
the same motion i s  not necessarily productive. 

rJe extend the time t o  20 minutes per side and hopeful ly the  

3art ies can p ick a lead on a pa r t i cu la r  motion; i f  there are 
two par t ies on one side o f  a motion, p ick a lead t o  argue the 

motion, i f  t h a t  makes sense. 

I mean, maybe 

CHAIRMAN JABER: Hang on, Commi ssioner Brad1 ey. That 

seems reasonabl e t o  me. Attorney General , Pub1 i c Counsel , 

Yr. Twomey in par t i cu la r ,  i f  we j u s t  give you a 20-minute 

opportunity f o r  oral  argument, it seems t o  me t h a t  you can 

govern yoursel ves accordingly. You know which i s u e s  are 
appropriate for discussion re la ted t o  your motions and which 

are not. 

Commissioner Bradley, you had a question? 

COMMISSIONER BRADLEY: Yes. That was my question. 

Are we going t o  al low ora l  argument on, on any points o f  

discussion or  i s  i t  j u s t  l i m i t e d  t o  evidence t h a t ' s  already, 

t ha t  i s  already on the record? 

CHAIRMAN JABER: This i s  oral  argument re la ted t o  a l l  

the motions t h a t  have been f i l e d  t o  take up today. 
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COMMISSIONER BRADLEY: Okay. 

MR. McLEAN: And, Commissioner Bradley, I might add 

that  oral argument will not be permitted on the issue o f  

recusal i n  any way, shape, manner o r  form. 

COMMISSIONER BRADLEY: Okay. 

CHAIRMAN JABER: No. T h i s  i s  on the motions i n  

limine, motions t o  strike, motion for discovery and the motion 
t o  f i l e  staff recommendation. And you amended your motion 20 

minutes per side. 
COMMISSIONER DAVIDSON: 20 minutes per side. And i f  

there i s  any way for counsel t o  follow the order o f  the 
motions, t h a t  would help. B u t  I understand, given the number 
o f  counsel here, t h a t  may not be possible. B u t  i f  they could 
be addressed i n  t h a t  order, t h a t  would be great. 

CHAIRMAN JABER: Okay. Is there a second, 
Commissioners , t o  t h a t  - - Mr . Shreve? 

MR. SHREVE: One poin t ,  I don ' t  t h i n k  there's - -  i f  

you're going t o  argue them a l l  a t  the same time and have, 

unless you're going t o  go back and forth and back and forth, I 

t h i n k  just go ahead and take the entire argument unless you're 
going t o  - -  i f  you intend t o  argue a l l  the motions separately 
and a lso have the parties argue separately, I t h i n k  we'll have 

a - -  

COMMISSIONER DAVIDSON: No. I th ink  the intent is  t o  
take a l l  the arguments a t  one time, but  I assume t h a t  different 

FLORIDA PUBLIC SERVICE COMMISSION 



1 

2 

3 

4 

5 

6 

7 

8 

9 
10 

11 

12 

13 
14 

15 
16 

17 
18 

19 

20 

21 

22 

23 

24 

25 

16 

portions o f  i t  will be argued by different advocates. 
t rong,  but that 's  - -  I was assuming t h a t  you a l l  would play 

d i  f ferent rol es . 

I may be 

CHAIRMAN JABER: Let's get i t  started. We're a l l  

going t o  govern ourselves accordingly. We' ve got 20 minutes 
per side. I'm ready t o  get started. I'm ready t o  get started. 
We've got  a motion. We' re doing 20 minutes per side. Let's 
a l l  be professional about how we conduct the argument, and I ' l l  

be flexible w i t h  respect t o  the time. 
MR. TWOMEY: Tha t ' s  w h a t  I was going t o  ask you t o  

do, Madam Chair. 
CHAIRMAN JABER: I'm always flexible, M r .  Twomey. 

Is there a second? 
. COMMISSIONER BAEZ: Second. 

CHAIRMAN JABER: All those i n  favor, say aye. 
(Simultaneous affirmative vote. 1 

CHAIRMAN JABER: Okay. Attorney General, go ahead. 
MR. KISE: Thank you, Chairman Jaber. 
Christopher Kise ,  Solicitor General on behalf of the 

people o f  the S ta t e  o f  Florida and Attorney General Charlie 
Crist. And I appreciate not only you granting our motion t o  
intervene, but entertaining oral argument today. 

COMMISSIONER DEASON: Excuse me, s i r .  Could you 

repeat your last name, please? 
MR. KISE:  Kise, K-I-S-E. I'm sorry. 
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COMMISSIONER DEASON: Thank you. 

MR. KISE: I appreciate the Commission and Chairman 

Jaber grant ing the motion t o  intervene al lowing the Attorney 

General t o  par t i c ipa te  i n  these proceedings because, as the  

Commission can probably discern from our in tervent ion,  t h i s  i s  

a matter t ha t  the Attorney General believes i s  very s ign i f i can t  

t o  the people o f  Flor ida,  and the Attorney General has both 

concerns about these proceedings as well  as at taching a great 

deal o f  s igni f icance t o  them. 

Commission knows, tha t  the Attorney General intervenes i n  

proceedings o f  t h i s  nature. And I would want t o  emphasize for 

the record the  s igni f icance t o  which Attorney General C r i s t  

attaches t o  ensuring tha t  the c i t i zens  o f  F lo r ida  and the 

ratepayers o f  Progress Energy obtain the refund t o  which they 

are en t i t l ed .  

I t  i s  not  every day, as the 

That being said, I th ink  a l l  these motions are and 

r e a l l y  - -  and, f rankly,  I th ink  i t  i s  a good idea we're 
considering them together because I th ink  they sort o f  run 
together e f fec t i ve l y .  And I bel ieve the Commission i s  

presented r e a l l y  with two choices today. There's r e a l l y  only 

two d i rec t jons  you can go, and they a f f e c t  everything. ' They 

a f fec t  a l l  o f  these motions. 

The Commission can e i ther  grant the motion i n  l imine 

and exclude consideration o f  any th ing  other than the four 

corners o f  the agreement, and t h a t  i s  the pos i t ion  the Attorney 
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3eneral has t aken  and various other parties and a posit ion t h a t  

rJe believe i s  the correct posit ion. 

T h a t  being said, the other choice would be t o  deny 
the motion i n  limine. And, therefore, our posit ion would be 

that i f  that 's  done and i f  the Commission considers anything 

Dther than the four corners o f  the agreement, then merits 
discovery must be a1 lowed because anything other t h a n  a denial 
D f  t he  motion i n  limine w i t h  a n  appropriate time for the 
parties t o  engage i n  w h a t  I ' l l  term as merits discovery would 

be a denial o f  due process. There's, frankly, i n  the Attorney 
Seneral's mind, no other way t o  go here. The Commission either 
considers only the contract or i t  opens the door t o  other 
matters. I mean, the door -is, frankly, i n  our view, either 
open or i t ' s  closed. 

The only analogy I can think- o f ,  and forgive my - -  I 

d o n ' t  mean t o  be f l i p p a n t ,  but ,  frankly, you can't be a l i t t l e  
b i t  pregnant. I mean, you can't, you c a n ' t  just open the door 
a l i t t l e  b i t  and let  i n  some th ings ,  as Progress Energy would 

like, but not le t  i n  other things. 
Progress Energy argues t h a t ,  we1 1 , we can consider 

matters o f  record and we can consider th ings  t h a t  were before 

the Commission and w h a t  the parties were t h i n k i n g  a t  the time. 
Well, from the Attorney General I s  perspective, tha t ' s  sort o f  

a tr ial  judge, when considering a motion t o  enforce a 
ement agreement, going back and opening up the entire 
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t r i a l  t ranscr ip t  and th ink ing  about what testimony came i n  and 

dhat the par t ies were th ink ing  a t  the time. And, frankly, 

under those circumstances tha t  would c lea r l y  be impermissible. 

4nd the Commission, I hope, follows tha t  analogy i n  the  sense 

that  on a motion t o  enforce settlement agreement i n  a t r i a l  

court you're concerned on ly  w i th  the terms o f  that agreement. 

Everything else i s  merged i n t o  tha t  agreement. And t h a t  

e f fec t i ve l y  i s  what has happened here. Every other 

consideration tha t  was before the Commission i n  our view was 

merged i n t o  the terms o f  t ha t  agreement. And so t o  consider 

anything but t ha t  agreement, which again i s  wi th in the 

d iscret ion o f  t h i s  Commission i f  you so decide t o  do so, but  t o  

consider anything other than tha t  agreement, we bel ieve, would 

be inappropriate unless you allow the par t ies  an opportunity t o  

engage i n  meri ts d i  scovery. 

Now 1 understand tha t  tha t ,  f rank ly ,  w i l l  extend 

maybe even a l i t t l e  b i t  fu r ther ,  hopeful ly not too  much 

fu r ther ,  the docket and the  time fo r  u l t imate determination. 

And we apologize t o  the  Commission, the Attorney General does, 
f o r  our l a t e  a r r i v a l ,  i f  you w i l l ,  i n  these proceedings. But, 

nevertheless, given the s ign i f icance t o  the people o f  Florida,  

we th ink  tha t  t h i s  issue deserves a t  leas t  some time t o  be 

flushed out. 

CHAIRMAN JABER: M r .  Kise, l e t  me understand what you 

th ink  we can consider i f  we accept your argument under the 
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corners o f  the  agreement. 

Would i t  be your pos i t ion  tha t  the corners o f  the 

agreement includes the order tha t  approved the settlement? 

MR. KISE: Yes, Chairman Jaber. 
CHAIRMAN JABER: Okay. So i t  would be the .agreement 

i t s e l f ,  the order t h a t  approved the settlement. What about the 

agenda conference where we del i berated on accepting the 

settlement? 

MR. U S E :  I would say no t o  tha t ,  Chairman Jaber. 

Simply, simply the agreement i t s e l f ,  the terms o f  the 

wr i t t en  - -  simply the terms o f  the w r i t t e n  agreement - -  I'm 
looking down the tab le  t o  make sure t h a t  I ' m  not saying 

anything t h a t  my co-counsel here disagree w i t h  because I don ' t  

want t o  s t a r t  t h a t  argument. But I 1 -  

CHAIRMAN JABER: And I appreciate t h a t  you're doing 

tha t  because le t  me give everyone a heads-up; t h a t  i s  a 

question I ' m  going t o  ask each and every one o f  you. Because 

as I read the pleadings, and I have read a l l  o f  these 

pleadings, i t  wasn't c lear t o  me where the l eve l s  o f  

disagreement were w i t h  respect t o  what const i tu ted the four 

corners o f  the agreement. 

whole l o t  o f  d i f f e r e n t  things. So maybe you could consult w i th  

Mr. Shreve. Because as I read Pub1 i c  Counsel ' s  documents, i t  

does appear t o  me t h a t  they do include the agenda conference. 

I could be wrong, so. 

I don ' t  t h ink  you a l l  are saying a 
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COMMISSIONER BRADLEY: 

CHAIRMAN JABER: While you t a l k  about t h a t ,  
I have a question. 

Commissioner Bradley. 
COMMISSIONER BRADLEY: Is i t  the Attorney General ' s  

opinion t h a t ,  t h a t  we have a settlement and t h a t  there's a 
disagreement about a portion o f  the settlement? Is that - -  

MR. KISE: May I respond? 
CHAIRMAN JABER: Yes. 

MR. KISE: Not being familiar w i t h  how 

I d i d n ' t  want  t o  speak out o f  turn. 
CHAIRMAN JABER: Go ahead, Mr. Kise. 

O O S ~  we are, 

MR. KISE: Thank you. Commissioner Bradley, yes, the 
position o f  the Attorney General i s ,  i n  fac t ,  that  we do have a 
settlement, and the settlement i s  as evidenced by the agreement 
itself and the order entered entering t h a t  agreement, the order 
o f  the Commission. And so we're, we're essentially engaged i n  

an  interpretation o f  what the Attorney General believes o f  the 

unambiguous terms o f  t h a t  agreement i tsel f. 
And, frankly, up u n t i l  about a week or  two before the 

staff re'commendation came out ,  i t  appeared as though almost 
everyone except Progress Energy bel ieved tha t  the terms were 
unambiguous, including, quite frankly, l ay  people who seem t o  
be a better arbiter, i n  our humble view, o f  what is  and what i s  
not ambiguous t h a n  lawyers. 
lawyers got involved t h a t  i t  appears now t h a t  the agreement i s  

I t  was only apparently after 
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iomewhat ambiguous. 
But  our position would be t h a t  we do,  i n  fact, have a 

;ettlement agreement t ha t  should be enforced according t o  i t s  
;erms. 

COMMISSIONER BRADLEY: Okay. Follow-up. You 

nentioned merit discovery, and I'm really struggling w i t h  i t  

ieing ambiguous or unambiguous i n  the four corners o f  the 
igreement . 

Would i t  also be the Attorney General Is opinion then 
tha t  i f  we can't come t o  an agreement then, t h a t  the contract 
itself i s  n u l l  and void? 

MR. KISE: No, Commissioner, i t  would not.  The 

agreement i s  subject t o  interpretation. If  this Commission 

3ecides t h a t  a term o r  terms o f  the agreement are ambiguous, 

then t h a t  creates a host o f  issues, most pointedly which are 
neri t s  di scovery i n our opi n i  on. 

And by merits discovery, I hope I'm being clear t o  
the Commission, I mean discovery directed t o  the parties' 
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various positions as t o  the ambiguity. 

t o  determine t h a t  there was an ambiguity i n  this agreement, 
something t h a t  we respectfully believe there is  n o t ,  but i f  the 
Commission i n  i t s ,  w i t h i n  i t s  discretion makes t h a t  
determination, then we would be dealing still with a question 
o f  interpretation by the Commission. I t ' s  just how we go about  

the process of the interpretation t h a t  we t h e n  would be dealing 

I f  this Commission were 
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c i th.  But under no circumstances would we, the Attorney 

ieneral,  nor I th ink  any o f  the par t ies  on our side, i f  you 

d i l l ,  argue tha t  the agreement i s  n u l l  and void. It i s ,  i t  i s  

an enforceable and e f fec t i ve  agreement subject t o  

in te rpre ta t ion  e i ther  by t h i s  Commission or by an appropriate 

appellate court ,  should the par t ies  take i t  t o  tha t  l eve l .  But 

cer ta in ly  the agreement i s  enforced and i t  is enforceable 

accordi ng t o  i t s  term. 

COMMISSIONER BRADLEY: Would you expla in  what you 

lean when you say "subject t o  in te rpre ta t ion  by t h i s  

Lommi ss i  on"? 
MR. KISE: Well, obviously the  pa r t i es  have presented 

an issue, Commissioner, w i th  respect t o  what a par t i cu la r  term 

3 r  terms mean; what refund i s ,  f rankly,  due, i f  you w i l l .  And 

that  being said, the  Commission i s  now charged, for tunate ly  or 
unfortunately, a t  t h i s  po in t  w i th  the ob l iga t ion ,  i f  you w i l l ,  

t o  determine which o f  the par t ies  i s  correct .  And so tha t  i s  a 

matter loosely, using the word, o f  in te rpre ta t ion .  

We, again, bel ieve the contract  i s ,  i s  unambiguous. 

We th ink  tha t  i t ' s  simply a matter o f  applying a mathematical 

formula t o  numbers and f igures tha t  were determined a long time 

ago t o  be re levant under the terms o f  t h i s  agreement. And so 

on the one hand i f  the agreement i s  unambiguous, and perhaps 

I ' m  ge t t ing  a t  t he  heart o f  your question, Commissioner, I hope 

so, we're not necessari ly deal ing w i th  a matter o f  
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in te rpre ta t ion .  We're simply dealing w i t h  a matter o f  

computation, i f  you w i l l  i f  the agreement i s  not ambiguous. 

I th ink  even Flor ida Power, pardon me, Progress 

Energy concedes tha t  i f  the agreement i s  not ambiguous, we, 

the peopl e e f  f e c t i  vel y w i  n. Because the i  r who1 e argument 

against our motion i n  l imine i s  t o  the e f f e c t  o f ,  w e l l ,  you're 

trying t o  determine the m e r i t s  o f  the case before we get t o  the 

hearing on the merits o f  the case, and you can ' t  determine 

whether o r  not the contract i s  unambiguous before you ac tua l l y  

get t o  Ju ly  9th. That, t o  me, e f f e c t i v e l y  concedes t h a t  i f  you 

determine t h a t  the motion i n  l im ine  should be-granted and tha t  

the 'contract i s  unambiguous, then the people win. 

COMMISSIONER BRADLEY: So you would agree tha t ,  w i th  

t h i s  Commission's quandary i n  tha t  bas i ca l l y  what we d i d  was t o  

ent rust  i n  two par t ies  the act ion o f  coming up w i t h  a 

settlement agreement t o  determine what would be f a i r  and 

equitable t o  a l l  par t ies  concerned, the consumers, the, the 

O f f i ce  o f  Public Counsel as w e l l  as Progress Energy, and we 

d i d n ' t  have the advantage o f  having a fu l l - b lown  ra te  case. So 

t h a t  k ind  o f  puts us a t  a disadvantage i n  terms o f  us deciding 

i f  t h i s  i s ,  t h i s  agreement i s  ambiguous or  unambiguous. And so 

you would agree tha t  i t  i s  w i t h i n  the d isc re t ion  o f  t h i s  august 

body t o  make a determination as t o  what i s  f a i r  and equitable 

for a l l  par t ies  concerned, regardless o f  what evidence i s  

presented? 
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MR. KISE: Respectful ly, Commissioner Bradley - - 
COMMISSIONER BRADLEY: You know, I'm t r y ing ,  I'm 

t r y i n g  - -  you say four corners. 

we rea l ly  decide t h i s  issue without having a fu l l - b lown  r a t e  

case. 

I'm t r y i n g  t o  f igure  out how 

MR. KISE: Respectful ly, Commissioner Bradley, and I 

don ' t  mean t h i s  - -  again, I don' t  mean t o  be f l i ppant .  Our 
pos i t ion  would be t o  determine what the par t ies  agreed t o .  You 

read the agreement, you read the contract t h a t ' s  i n  f r o n t  o f  

you and don ' t  consider anything else but t ha t  document and the 

order entering tha t  document. You d id  ent rust  the par t ies t o  

reach a settlement t h a t  they believed was f a i r  t o  them, f a i r  t o  

the people, f a i r  t o  Progress Energy. They reached t h a t  

settlement. And now one o f  the par t ies  apparently doesn't want 

t o  1 i v e  by the terms o f  what we bel ieved t o  be an unambiguous 

contract simply because t h e i r  revenues may -be d i f f e r e n t  than 

they projected o r i g i n a l l y .  

Whatever the  reason may be, the Commission's r o l e  i n  

t h i s ,  as we see it, respec t fu l l y ,  i s  t o  read the contract  and 

make tha t  decision. I t  i s  w i th in  your d isc re t ion  t o  make the  

decision as t o  what you bel ieve the contract  says, but we would 

disagree respec t fu l l y  wi th any, any not ion t h a t ,  t h a t  the 

Commission has the equi table power, i f  you w i l l ,  t o  do anything 

they th ink  i s  i n  the i n te res t  o f  any par ty  t o  the  agreement. 

The par t ies  have accomplished t h a t  on t h e i r  own, quite f rank ly ,  
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md they have, they have done tha t  job. And we are here today 

i n  par t  and then again on July  9th or  whatever date Chairman 

Jaber decides t o  set t o  determine what the agreement ac tua l l y  

says. And, a g a i n ,  our pos i t ion  - -  I won't res ta te  i t  i n  the 

in terest  o f  time. 

CHAIRMAN JABER: Okay. M r .  Kise,  were you - -  d id you 

complete your presentation or  was there more? 
MR. KISE:  No, f rankly,  I was troubled t h a t  I. was 

taking too much time, so I'll defer t o  my other counsel. 

COMMISSIONER DAVIDSON: Actual ly,  Chairman, could I 

ask - -  
MR. KISE: I f  there are any questions, I ' m  ce r ta in l y  

- -  

CHAIRMAN JABER: Yeah. With respect t o  the time, I 

opened the door when we star ted asking questions, and t h i s  i s  

why I t h ink  maybe i n  t h i s  case the time, we need t o  be more 
f l ex ib le .  So do you have more on your presentation? 

MR. KISE: No, not formal ly.  I f  there are any 

questions, o f  course, the Attorney General i s  happy t o  

enter t a i n them. 

CHAIRMAN JABER: Okay. Commissioner Davidson? 

COMMISSIONER DAVIDSON: Thank you, Madam Chairman, 

and thank you, M r .  Kise.  

The parol - -  I want t o  focus i n  on the parol evidence 

r u l e  for a moment. And f o r  other counsel up here as wel l ,  
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please feel f r e e  t o  address this a t  your, during your 
presentation. 

Under - - according t o  the parol evidence rule 
generally and under Florida law specifically I agree, prior or 
contemporaneous conversations, negotiations are immaterial and 

irrelevant t o  the question o f  w h a t  the agreement is. You 
can - -  the parol evidence rule says t h a t ,  doctrine o f  merger 
says t h a t ,  e t  cetera. 

B u t  my question is  this: Do you agree t h a t  under the 
parol evidence rule extrinsic evidence can be used t o  explain 
the meaning o f  a term w i t h i n  t h a t  integrated contract? 

And I ' 11 give you a hypothetical . For example, 
assume a provision i n  a contract provides t h a t  a l l  fabric sold 

shall be blue. Party X means, understands t h a t  t o  be navy 

blue. 
i ndi go. 

Party Y understand, intends t h a t  t o  be powder blue or 

As just a matter o f  contract-law, would you agree 
w i t h  the proposition t h a t  parol evidence can be used t o  explain 
the meaning o f  a term bu t  not contradict t h a t  term? For 
example, a party could come i n  and say, well, t h a t  actually 
means red. 

MR. KISE: Respectfully, Commissioner, I would say 

t h a t  we're not dealing then, i n  response t o  your question and 

your hypothetical, we're not really dealing then w i t h  evidence. 
We're dealing w i t h  matters such as the one you're t a l k i n g  about 
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there blue might be governed by, say, indust ry  standard. 

[hat 's  r e a l l y  not evidence, i f  you w i l l  , i n  the form o f  

;estimony or  a party,  an  advocate's pos i t ion .  I t  i s  an 

2xt r ins ic  matter. 

As the Supreme Court d i d  many times t h i s  term, the 

Jnited States Supreme Court i n  looking a t  the d ic t ionary,  for 
.xample, f o r  the in te rpre ta t ion  o f  pa r t i cu la r  words, and they 

dent back, I th ink,  i n  one case t o  the 1792 d ic t ionary  t o  make 

a determination on a word i n  the Const i tut ion.  That so r t  o f  

2x t r ins ic  matter, we would th ink,  would be acceptable f o r  the 

Lommission's review i n  looking a t  a term. 

standard, looking a t  what the Commission has done before, f o r  

example, o f  what the F lo r ida  Power & L igh t  agreement o r  the 

Sul f Power agreement tha t  contained ident ica l  provis ions w i th  

respect t o  l i g h t i n g  and service \fees, t ha t  would be ce r ta in l y  

appropriate fo r  the Commission t o  look. 

asking you t o  i n te rp re t  the agreement i n  a vacuum, j u s t  simply 

not consider matters tha t  are outside the record i n  terms o f  

evidence . 

Looking a t  industry 

I mean, we're not 

And c lea r l y  now t h a t  F lor ida Power - -  and I apologize 

f o r  continuing t o  use tha t .  

l i f e ,  I ' m  s t i l l  used t o  c a l l i n g  them Florida Power. But 

Progress Energy has now withdrawn the a f f i d a v i t  o f  

M r .  Portuondo simply because I th ink  they recognized they were 

revealing t h e i r  in ten t ion ,  although i t  was qu i te  evident from 

Having l i v e d  i n  F lo r ida  my whole 
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the i r  motion papers, t o  include a l l  sorts o f  things t h a t  

rcreren't necessarily a part o f  t h a t  contract or, i n  keeping w i t h  

your analogy. things t h a t  would be, say, industry standard or 
zommon knowledge, i f  you will .  1 mean, the Commission i s  

certainly entitled t o  consider common knowledge and industry 
standard. And, again,  by way o f  example. the FPL agreement or 
the Gulf Power agreement t h a t  have been interpreted, as I 

understand i t  from Public Counsel and others, i n  the same 
manner t h a t  we are asking this Commission t o  do so. 

CHAIRMAN JABER: Commissioner Davidson, can I follow 

up on your question? I t  goes back t o  the agenda conference. 

There were questions t h a t  we asked f o r  purposes o f  

clarification a t  the agenda conference where we ultimately 
voted on the settlement. 

If - - and I ' 11 ask Pub1 i c  Counsel this, too, when 
i t ' s  their time. 

consider the agreement, the order approving the agreement and 

t h a t  agenda conference transcript, do I grant the motion i n  

limine or do I deny the motion i n  limine? For me i t ' s  as 
simple as t h a t .  Those are the three things I want  t o  make sure 
are preserved f o r  consideration. And perhaps there are others 
t h a t  the Commissioners - -  bu t  just f o r  purposes of answering my 

question 

I f  I want t o  preserve the opportunity t o  

MR. KISE:  And I d o n ' t  mean t o  be evasive, Chairman 
Jaber. Not being - -  because we weren't parties t o  t h i s  
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proceeding a t  t ha t  t ime, the agenda conference, I'm going t o  

have t o  defer t o  Public Counsel w i th  respect t o  t h a t  because 

they ' re  much more f a m i l i a r  w i th  the record and I don ' t  want to 
misspeak i n  tha t  regard. 

don ' t  know tha t  i t  would be i n  keeping w i th  what i s  i n  t h a t  

record. I mean, the Attorney General c e r t a i n l y  would say t h a t  

we s t i c k  w i th  the agreement and the order. But, again, having 

Public Counsel being more f a m i l i a r  w i th  tha t ,  they could 

respond. 

I mean, we have our opinion, but I 

CHAIRMAN JABER: Okay. Commissioner Davidson, do you 

have other questions? 

COMMISSIONER DAVIDSON: Just one fol low-up. Outside 

o f  the context o f  t h i s  case, I'm t r y i n g  t o  j u s t  determine the 

S t a t e  o f  F lor ida l a w  i n  t h i s  issue, and t h i s  may be something 

f o r  General Counsel t o  address l a t e r  on. Just outside o f  the 

context, as a general matter o f  contract l a w ,  i n  F lor ida i s  

parol evidence admissible t o  explain the meaning o f  a f u l l y  

integrated agreement? 

MR. KISE: Without qua l i f y i ng  myself as an expert, 

I'm going t o  answer t h a t n o .  The agreement i t s e l f  i s ,  i s  as 

i t ' s  stated. I f  t h i s  Commission were t o  determine there's some 
ambiguity, i t  could then take i n  parol evidence or  e x t r i n s i c  

evidence, i f  you w i l l ,  i n  the form o f  testimony and i n  the form 

o f  matters o f  record, i n  the form of  anything. But I would - -  

and maybe the confusion i s  the way tha t  the Attorney General's 
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3 f f i c e  i s  using the term "parol evidence." 

But t o ,  t o  steer c lear o f  the terminology and s o r t  o f  

nore bottom l i n e  it, e x t r i n s i c  matters tha t  are not evident iary  

i n  nature, meaning advocational i n  nature, d ic t ionar ies ,  

industry standard, things o f  t ha t  nature tha t  are there so tha t  

the agreement i s  not interpreted i n  a vacuum would cons t i tu te  

mat te rs  t ha t  are w i th in  the ordinary ambit o f  t h e  Commission's 
knowledge and w i th in  t h e i r  permissible scope of looking a t ,  t o  

make a determination as t o  whether a term, i n  fac t ,  i s  

ambiguous and requires in terpretat ion.  

But t o  a l l o w  parol evidence, i f  you w i l l ,  o f  matters 

ex t r i ns i c  other than as we've defined them i n  t h i s  discourse 

i n t o  the in te rpre ta t ion  o f  an unambiguous, f u l l y  integrated 

enforceable agreement we would submit woul d be improper. 

COMMISSIONER DAVIDSON: One fol low-up, and I promise 

t h i s  i s  the l a s t  fol low-up. 

Using the hypothetical,  i f  a contract  d i d  have the 

term, "a l l  fabr ic , "  the duty " a l l  f ab r i c  sold sha l l  be blue,"  

would i t  be proper t o  ask a party,  and we were s i t t i n g  here, 

what do we mean by blue, would i t  be proper t o  ask the par t ies,  

Party A,  what d i d  you understand by blue, Party B, what d i d  you 

understand by blue? Assuming there was no indust ry  standard, 

assuming t h i s  was j u s t  a novel term i n  a contract ,  i s  t ha t  

something tha t  we could properly do? Is t h a t  w i t h i n  our 

d iscret ion t o  do t h a t  o r  would we be precluded under Flor ida 

FLORIDA PUBLIC SERVICE COMMISSION 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

I 

32 

law from asking the par t ies  what they meant by t h a t  term? 

MR. KISE: Now, respect fu l ly ,  you've crossed the  l i n e  

there t o  ambiguity. You've bas ica l l y  said we don ' t  know what 

blue means. We don't know whether blue means navy blue o r  i t  

neans royal blue. We know it says blue.  We don ' t  know what it 

means and so, therefore, we're going t o  ask the par t ies .  And 

by doing so you now have gone t o  the second pa r t  of our 

posi t ion,  which i s ,  okay, i f  you're going t o  ask the par t ies  

what they meant by blue, then the par t ies  get t o  ask each other 

what they meant by blue i n  discovery and they get t o  b r ing  i n  

t h e i r  expert as t o  what blue i s .  And Progress Energy w i l l  hire 
i t s  blue expert and w e ' l l  h i r e  our blue expert, i f  you w i l l .  . 

But then you've now crossed tha t  ambiguity l i n e .  

You've made a determination tha t  on your own you can't say what 

blue i n  t h i s  contract means and, therefore,  we need help from 
the par t ies,  we need help from the outside. And once you open 

that ,  t ha t  blue door, t o  be, you know, t o  fo l low your 

hypothetical, once you get past t h a t  po in t ,  now you, you've got 

t o  allow us discovery, you've got t o  allow us t o  engage i n  a 

discourse tha t  helps us understand what they r e a l l y  mean. 

Because I know t h a t  counsel can come i n  here, and I can, not 

mysel f , but Pub1 i c  Counsel and counsel f o r  Progress Energy can 

t a l k  a l l  they want about what blue means and what the par t ies  

meant , but counsel s I words are rea l  l y ,  as i n  most cases where 

there's a factual  dispute, they ' re  worthless. They're j u s t  
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wguments. We need t o  know what the par t ies  thought, and t h a t  

neans we need t o  know what people a t  Progress Energy thought 

md we need t o  know what people on the Public Counsel's side 

md Mr. Twomey's c l i en ts ,  e t  cetera. That requires a l i t t l e  

lit o f  discovery. I don ' t  th ink  i t  requires a year-long 

3iscovery process, but i t  might require a month or so. 

COMMISSIONER DAVIDSON : Thank you. Thank you, 

:hai rman. 

CHAIRMAN JABER: Commissioners, questions o f  the 

Ntorney General? 

COMMISSIONER DEASON: Yes, I have a question. 

M r .  Kise, i n  Progress Energy's response t o  your 

motion t o  conduct discovery, i t ' s  t h e i r  pos i t ion  tha t  i t  simply 

circumvents the prehearing o f f i c e r ' s  p r i o r  ru l i ng .  What i s  

your response t o  tha t?  

MR. KISE: Our response, respec t fu l l y ,  i s  t h a t ' s  a 

very creat ive argument, but t h a t ' s  not our pos i t ion.  

Frankly, i t  doesn't circumvent. The whole reason we 

f i l e d  the motion i s  we don ' t  think t h a t  those issues had been 

presented ye t ,  the whole not ion o f ,  w a i t  a minute, we need 

meri ts discovery i f ,  i n  fac t ,  the  Commission i s  going t o  deny 

the motion i n  l imine. 

recommendation came out t ha t  i t  rea l i zed  - - and, again, being 

1 atecomers t o  t h i s  process, the  Attorney General apologizes f o r  

sor t  o f  coming i n  here and seeking t h i s  re l - ie f .  But i t  became 

I t  was on ly  a f ter  the s t a f f  
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apparent t o  the Attorney General rather qu ick ly  t h a t  i f  t h i s  

Commission were t o  en ter ta in  matters outside the  contract ,  

which i t  appears maybe you w i l l ,  then the c i t i zens  o f  F lo r ida  

are going t o  be denied due process, w i th  a l l  respect t o  other 

counsel tha t  are here, the c i t i zens  o f  F lo r ida  are going t o  be 

denied due process i f  we don ' t  get t o  discover what i t  i s  these 

various posi t ions are.  

And so we're not t r y i n g  t o  get around anything. 

We're not t r y i n g  t o  - -  the fac t  t h a t  we're r a i s i n g  t h i s  matter 

now before the f u l l  Commission does not ind ica te  we're t ry ing 

t o  get around the prehearing o f f i c e r .  

t ha t  the Attorney General has and the  s ign i f icance t h a t  the 

Attorney General attaches t o  these proceedings, and t o  ensuring 

tha t  the ratepayers o f  Progress Energy and the  c i t i zens  o f  

F lor ida get a f a i r  opportuni ty t o  present t o  t h i s  Commission 

what, i n  fac t ,  needs t o  be considered. 

It ind icates the concern 

And i f  we're going t o  open t h i s  door t o ,  t o  

considering matters outside the contract ,  then, respec t fu l l y ,  

the Attorney General submits t h a t  due process requires tha t  we 

have a t  l e a s t  some opportunity, a l b e i t  l i m i t e d  so t h a t  we don't 
i n te r fe re  with the Commission's schedule and business, some 

opportunity t o  discover what these pos i t ions are and what t h e i r  

in terpretat ion,  going back t o  Commissioner Davidson's example, 

what they mean by blue and what we mean by blue. 

So we're not here t o  circumvent anything. We're not 
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.rere t o  t r y  and end around anyone. We're simply here t o  obtain 

discovery i f ,  i n  fac t ,  t h i s  Commission decides t o  deny the 

notion i n  l im ine  and consider other matters. 

grant the motion i n  l imine, then our motion f o r  discovery i s  

moot, such as the motion t o  s t r i k e  i s  moot, given tha t  the 

a f f i d a v i t  has been withdrawn. Okay. 

I f ,  i n  fac t ,  you 

CHAIRMAN JABER: Okay. Commi ssioners, i f  there are 

no other questions o f  the Attorney General, w e ' l l  move on t o  

Pub1 i c  Counsel . 
M r  . Shreve - - Commi ssioner Brad1 ey. 

COMMISSIONER BRADLEY: Comment on the  1 igh ter  side. 

Jack, you know, you're a d i f f e r e n t  person. I t ' s  - -  I want t o  

commend you and congratulate you on your years o f  service and 

wish you wel l  i n  your fu ture endeavors. 

And j u s t  a l i t t l e  comment. I mean, you are d i f f e ren t  

because I 've never seen a man work so hard on his l a s t  day. 

MR. SHREVE: And I appreciate y ' a l l  throwing t h i s  

party for me on my l a s t  day. 

CHAIRMAN JABER: 

COMMISSIONER BRADLEY: But, again, congratul at ions. 

MR. SHREVE: Thank you, s i r .  

COMMISSIONER BRADLEY: And the  S t a t e  o f  Flor ida 

It was the l e a s t  we could do. 

appreci ates your service. 

MR. SHREVE: Thanks. Appreciate i t  . 
CHAIRMAN JABER: Now you're on. 
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COMMISSIONER BRADLEY: You' re on. 

MR. SHREVE: I ' l l  be very b r i e f .  M r .  Beck w i l l  

carry, w i l l  give the primary arguments we have. And I don ' t  

disagree w i th  anything tha t  the Attorney General has 
represented here. 

I don't understand - -  I don' t  know o f  anything i n  the 
contract  t ha t  Flor ida Power has even sa id  i s  ambiguous. I f  

somebody can point  t ha t  out t o  me i n  t h e i r  questions, I ' d  l i k e  

t o  know where t h a t  might be. Then I ' d  be glad t o  reply t o  it. 

This Commission has urged settlement in many, many 

cases, encouraged i t  and bragged about the incent ive agreements 

t h a t  have come out o f  what we've done, because the Commission 
clearly doesn't have the author i ty  t o  order some o f  the th ings 

t h a t  we're able t o  do i n  settlements. And i n  many d i f f e r e n t  

forums t h i s  Commission has bragged about t h i s  type o f  

settlement. And we're t a l k i n g  incent ive,  we're t a l k i n g  about 

exact ly  what we came up w i th  here. We did the f i r s t  t h ing  w i t h  

F lo r ida  Power - -  well, we d i d  the f i r s t  one with Bell. We had 

an incent ive there so t h a t  there would be a sharing o f  any 

extra earnings. B e l l  was great i n  the determination; we'd have 

some arguments about what expenses were, but i t  always worked 

out  
Went t o  F lor ida Power and Gulf and they both wanted 

t o  move t o  a revenue s t and .  And the reason we moved t o  the 

revenue s i t ua t i on  was so tha t  we could provide more o f  an 
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In other words, the company cou incent ive t o  the company. 

ahead and properly manage, cut  expenses. And when they 

overearned because o f  tha t ,  we wouldn't come get the money. 

That was the whole th ing. So we based i t  on revenue a t  Power & 

L ight ,  Gulf and F lo r ida  Power's request. Now when they were 

able t o  come i n  and hopeful ly better manage, cu t  expenses, they 

took advantage o f  t h i s  agreement. Now they ' re  t ry ing ,  wi th  

something I don' t  even understand, t o  get out o f  the agreement 

and take away the benef i ts  t ha t  were agreed t o  f o r  the 

customers. They've gotten t h e i r  benef i ts on t h a t  side where 

they got the incent ive pa r t  o f  it and we s h i f t e d  t o  t h e i r  way. 

Now the - -  f o r  one th ing  here, if we t a l k  about 

revenue i n  the agreement as opposed t o  ROE i n  the  agreement, i f  

we based our sharing on ROE rather than revenue, we a l l  know 

what type arguments we'd have on the ROE. There i s  no way you 

would exclude the $14 m i l l i o n  or any revenue out o f  there. 

I t ' s  very 'clear. S o t h e  only way you'd leave the $14 million 
out i s  i f  we would have put i t  i n  and s a i d  the revenue does not 

include the $14 m i l l i o n .  We didn't do t h a t  here. The revenue, 

i f  you had i t  w i th  ROE, you wouldn't possibly exclude t h a t  

revenue unless you said we're going t o  exclude it. We d i d n ' t  

do that .  

I really don't - -  you know, when you get r i g h t  down 

t o  it, you may be r i ng ing  the death kne l l  for agreements.' If 

you don't have an agreement, then you're not going t o  be able 
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t o  go i n to  them. 

Commissioner Davidson wasn't here, but the other four 
o f  you were here, and I don't t h ink  there 's  anything ambiguous 

about your vote on tha t  day and I t h ink  you understood where we 

were going. This i s  a p r e t t y  b i g  decision, and I ' d  welcome any 

questions you might have. 

what part o f  t h i s  agreement, rather than an example, might be 

ambiguous . 

I really would l i k e  t o  respond t o  

CHAIRMAN JABER: M r .  Shreve, l e t  me, le t  me see i f  I 

can engage t h a t  discussion w i th  the concern I had. With your 

motion i n  l imine, i f  we grant t ha t ,  d i d  you envision i t  would 
include the agreement i t s e l f ,  the order and the, the questions 

and answers t h a t  we had a t  the agenda conference or  - -  
MR. SHREVE: I r e a l l y  hadn't thought tha t  much about 

it. 

questions o r  answers t h a t  you had i n  tha t ,  i n  tha t  because the 

order i s  a pa r t  o f  the record. I don ' t  know - - I mean, there 

can be representations made by d i f f e r e n t  par t ies ,  although i t  

wasn't the case there. 

agreement i n  t a l  k ing about what a great settlement i t  was. And 

I don' t  th ink  i t  was ever mentioned t o  you tha t  there were any 

adjustments t h a t  had t o  be made. The only th ing  t h a t  was 

changed was a t  the Publ ic.Service Commission s t a f f  and your 

insistence which we c l a r i f i e d  something, and tha t  was put i n  

the order. 

I would suppose t h a t  your order would encompass any of the 

I t h ink  everybody was i n  perfect  
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CHAIRMAN JABER: It was? Okay. I d i d n ' t  go back and 

look, bu t  that 's  exactly what I had i n  mind. 

MR. SHREVE: That was i n  the order, yeah. 

CHAIRMAN JABER: Okay. 

MR. SHREVE: And tha t  was correct  t o  put t h a t  in 
there. We th ink  we had it covered e a r l i e r ,  but i t  was 

c l a r i f i e d .  

CHAIRMAN JABER: That 's exact ly what I ' v e  got i n  the 

back o f  my mind. There were c l a r i f i c a t i o n  questions t h a t  we 

asked a t  agenda. And I candidly, s t a f f ,  I d i d n ' t  go back t o  

the order yesterday t o  look t o  see i f  those c l a r i f i c a t i o n s  were 

picked up i n  the order. But t h a t ' s  c r i t i c a l  f o r  me. 

MR. SHREVE: Just i n  closing, I - -  you know, i f  we're 
going i n t o  something other than the wording o f  the agreement, 

then we should have extensive discovery. We shouldn't be 

denied any discovery r i g h t s  we want t o  take. And there are a 

l o t  o f  things t h a t  can be shown about who had what opinion 

when, what was represented i n  other s i tuat ions,  when t h i s  

disagreement came up. Was i t  jus t  when i t  came out tha t  we 

were going t o  a l l  o f  the sudden have a refund coming or was 

everything f i n e  up u n t i l  t h a t  point? Any questions, please. 

CHAIRMAN JABER: Commi s s i  oners, do you have questions 

o f  Mr. Shreve? And does M r .  - - Mr. Beck, do you intend t o  make 

a presentation? 

MR. SHREVE: M r .  Beck i s  going t o .  

FLORIDA PUBLIC SERVICE COMMISSION 



1 

2 

3 

4 

5 

6 
7 

8 
9 

10 

11 

12 

13 
14 

15 

16 

17 

18 

19 

20 

k 21 

22 

23 

24 

25 

40 

COMMISSIONER BRADLEY: Mr . Shreve , would you agree 

;hat overal l  t h i s  i s  an excel l e n t  agreement? 

MR. SHREVE: If the agreement i s  as we reached, which 

311 o f  us had an understanding, yes, s i r ,  I th ink  so. And I 

jppreciated very much - - I remember you made some r e a l l y  n ice  

.emarks tha t  day, and I appreciate those very much because I 

th ink you had looked i n t o  it. And, yes, s i r ,  i t ' s  a good 

agreement. 

COMMISSIONER BRADLEY: A1 so, what woul d your opi  n i  on 

be as i t  re la tes t o  the agreement and the fac t  t h a t  there 's  a 

dispute, i n  my opinion, about a por t ion  o f  it? Is - - someone 

made the comment tha t ,  you know, you can ' t  be h a l f  pregnant; 

e i ther  you are or you ' re  not.  

CHAIRMAN JABER: They never ask a woman tha t  though. 

COMMISSIONER BRADLEY: Someone used that example and 
I'm j u s t  re fe r r ing  back t o  i t  so I can be l i n g u i s t i c a l l y  

correct  

MR. SHREVE: I'm sorry. I - -  
COMMISSIONER BRADLEY: My question i s  t h i s :  We 

thought tha t  we had an agreement tha t  had been negotiated 

between your o f f i  ce and Progress. 

MR. SHREVE: Yes, s i r .  

COMMISSIONER BRADLEY: Now there 's  a dispute as t o  

e i ther ,  e i ther  you a l l  agree, disagree about the overall 
agreement or you disagree about a por t ion  o f  i t . Which one i s  
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i t? 

MR. SHREVE: I don't t h ink  - -  1 r e a l l y  haven't heard 

my disagreement about the agreement. I mean, I haven't heard 

rJhere there 's  anything tha t  i s  ambiguous about it. From what I 

Anderstand, Power Corp wants t o  t a l k  about some addit ional 

things tha t  should be considered, and ev ident ly  t ha t  i s  the 

814 m i l l i o n  tha t  was actual revenue t h a t  came in because o f  a 

change i n  the ra te  structure,  which I know o f  no s i t ua t i on  and 

it ce r ta in l y  wasn't ta lked about and i t  c e r t a i n l y  was not i n  

the agreement where tha t  would be considered. 

The other th ing  was I know Power Corp has s a i d  

several times tha t  the agreement was entered in to  i n  May and we 

wanted the whole year. That 's absolutely r i d i cu lous  and not 

true. 
In the spec i f i c  agreement there i s  a percentage i n  

there t h a t  takes care o f  the t iming on it. If we had wanted t o  

reach an agreement tha t  said we w i l l  take the  last eight  months 

o f  the agreement and use t h a t  as revenue and lower the 

threshold, we could have done tha t .  We d i d n ' t  do tha t .  We ' 

said w e ' l l  take the e n t i r e  year. We s a i d ' w e ' l l  take the 

threshold that everybody agrees t o  and pursue it from there. 

We could have done i t  a d i f f e r e n t  way, but we d i d n ' t .  

I ,  1 r e a l l y  - -  I don' t  t h ink  there i s  anything i n  

t h i s  agreement tha t  wasn't agreed t o  and intended a t  the time. 

I'm not sure I answered your question. 
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COMMISSIONER BRADLEY: Well, no. And I'm fo l lowing 

!our statements and then I ' m  t r y i n g  t o  f igure  out ,  we l l ,  why 

Jid you f i l e  a p e t i t i o n  fo r  us t o  enter i n t o  a discussion about 

;he agreement i f  there i s  an agreement? 

MR. SHREVE: Because they d i d n ' t  pay a l l  the money 

)ut t ha t  was due under the agreement. Their ca lcu la t ion  showed 

65 m i l l i on ,  when under the agreement i t  should have been, as 

your s t a f f  e a r l i e r  said, $23 m i l l i on .  

COMMISSIONER BRADLEY: So i s  t h i s  about the overa l l  

agreement o r  i s  i t  about a por t ion  o f  the  agreement? 

MR. SHREVE: I t ' s  about the ca lcu la t ion  o f  the 

refund, so I guess you'd say i t ' s  about a por t ion  o f  the 

3greement. We're not saying - - wel l ,  i t  Is about a por t ion  o f  

the ca lcu la t ion  o f  the refund for the f i r s t  segment o f  it. 

COMMISSIONER BRADLEY: A1 so - - I ' m  j u s t  asking you 

the same questions I asked M r .  Kise. 

Sommission's d isc re t ion  t o  decide t h i s  dispute t h a t  ex is ts  

between your o f f i c e  and Progress? 

Is i t  within the 

MR. SHREVE: I assume i t ' s  i n  the  Commission's 

d iscret ion t o  decide the dispute. 

d iscret ion,  the Commission's d isc re t ion  t o  change the 

agreement. Because i f  i t  i s ,  then you never know what you have 

when you reach an agreement. There might be agreements tha t  

we've had i n  the past t ha t  I wished a t  some po in t  I ' d  missed 
something. Companies, I ' m  sure, i n  the past have missed 

I don ' t  think i t ' s  i n  the 
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something. Be l l  gave back over $300 m i l l i o n  i n  refunds. Power 

& L igh t  gave back over $200 m i  11 i on  i n  refunds, and never a 

l p e e p -  
11'11 be f inished. 

I 

COMMISSIONER BRADLEY: And one other question and 

What i s  there tha t  - - you know, you a1 1 worked so 
I 

a l l  worked and came up n i ce l y  together a t  the beginning. You 

w i th  what I thought was an agreement. 

MR. SHREVE: So d id  I. 
COMMISSIONER BRADLEY: But d i r i ng  t h i s  time frame 

tha t  does not seem t o  be the case. Would you a l l  be w i l l i n g  t o  

r e v i s i t  and s i t  down and renegotiate? Is there a commitment 

t h a t  we can - -  

MR. SHREVE: Well, I don ' t  know. Just open i t  a l l  up 

and say tha t  w e ' l l  renegotiate and take a look now and see how 

much more ra te  should be reduced, something along those l ines? 

I COMMISSIONER BRADLEY: I mean, what you a1 lI discuss 

, i s  - -  
I 

MR. SHREVE: I bel ieve we could go ahead and 

negotiate a fu r ther  r a t e  reduction a t  t h i s  po in t  based on the 

h i  story. 

COMMISSIONER BRADLEY: But, I mean, would you a l l  be 

w i l l i n g  t o  s i t  down and discuss t h i s  dispute t h a t  you have and 

come up with,  as you a l l  d i d  previously, and come up with 

something tha t  you a l l  can present t o  the  Commission? 
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MR. SHREVE: Commissioner, I ' l l  be glad t o  s i t  down 

and t a l k  t o  anyone a t  any time. 

pos i t ion o f  s e t t l i n g  something and then having a company come 

i n  and t r y  and s e t t l e  i t  again because we may be back a f t e r  

tha t  settlement and have t o  s e t t l e  down something fur ther .  

Maybe we open some other things up. Maybe we can work i t  by 

lowering rates more. 

I don ' t  l i k e  t o  get i n t o  a 

COMMISSIONER BRADLEY: Well, 1. mean, i s  t ha t  

something t h a t  you a l l  can do i n  between now and the next two 

hours, you know? 

CHAIRMAN JABER: Commissioner Bradley, I see where 

you're going w i t h  it, and ce r ta in l y  whatever the Commissioners' 

pleasure i s ,  i t  i s .  But I wonder i f  we can - - l e t ' s  go forward 
wi th  a l l  the ora l  argument because i t  may be t h a t  even 

addit ional deci s i  ons are f l  ushed out through the oral argument 

process. And then how about we r e v i s i t  t ha t  idea a f t e r  we're 

done? 

COMMISSIONER BRADLEY: And - - r i g h t .  And I ,  you 

know, I just, I just th ink tha t  these things work best when the 

two p a r t i e s  who have a dispute agree t o  disagree but agree t o  

come up w i th  something tha t  they both can agree to .  And t h a t ' s  

j u s t  my posi t ion.  

MR. SHREVE : Commi s s i  oner , we ' ve a1 ways been w i  11 i ng 

t o  t a l k  a t  any t ime and see what comes out o f  it, which we d i d  

i n  meeting t h i s  settlement, and I ' d  be glad t o  t a l k  now. But I: 

FLORIDA PUBLIC SERVICE COMMISSION 



1 

2 

3 

4 

5 

6 

7 

8 

9 
10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

45 

don ' t  th ink  anybody should s t a r t  th ink ing  - -  ever have a 

settlement w i th  the understanding you ' r e  going t o  t r y  and 

disagree w i th  i t  and then come back i n  and get some other 

advantage l a t e r .  That 's j u s t  not the way i t ' s  done. But I ' d  

be more than happy t o  t a l k  t o  them. 

Just i n  closing, the discovery or l i m i t i n g  our 

discovery i s  very, very important. We cannot go beyond the 

words on t h i s  agreement without complete discovery. 

CHAIRMAN JABER: So you would agree with, j u s t  t o  

close, you would agree w i th  the Attorney General Is pos i t ion  

tha t  i f  we grant your motion f o r  l imine,  nothing more needs t o  

be done w i th  respect t o  discovery. 

MR. SHREVE: I th ink  t h a t ' s  correct .  

CHAIRMAN JABER: Okay. And i f  we grant the motion i n  

l imine, a t  leas t  w i th  respect t o  the  consumer advocates we've 
ta lked t o  thus f a r ,  t ha t  means t h a t  the Commission would on ly  

be able t o  consider the agreement and the order approving the  

agreement. 

MR. SHREVE: Correct. 

CHAIRMAN JABER: Okay. Mr. Beck? 

MR. BECK: Thank you, Chairman Jaber. Char l ie Beck 

wi th  the Of f i ce  o f  Pub1 i c  Counsel. 

I ' d  l i k e  t o  address the motion i n  l imine and the 

Le t  me motion t o  reconsider the order l i m i t i n g  discovery. 

s t a r t  by t r y i n g  t o  answer, I th ink ,  the questions t h a t  have 
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been presented so f a r .  

F i r s t  on the record, Chairman Jaber, yes, you have 

stated cor rec t ly  our pos i t ion.  The record consists o f  the 

settlement agreement and the order. I th ink  what Progress 

Energy i s  going t o  t r y  t o  t e l l  you what the record i s  i s  

everything tha t  was ever f i l e d  i n  the c l e r k ' s  o f f i c e ,  including 

a l l  t h e i r  MFRs and a l l  t h e i r  testimony and whatever existed, 

and t h a t ' s  simply not t rue.  

You know, i f you go beyond the agreement, then the 

company i s  going t o  be asking you t o  conduct or make f indings 

o f  f a c t  and conclusions o f  l a w .  You have the agreement, you 

have the words of the agreement. But i f  you go beyond the 

agreement and s t a r t  coming up wi th  the numbers t h a t  Progress 

Energy i s  going t o  propose, and they've got, they 've got some 

numbers you ' r e  not goi ng t o  I f i n d  i n  the agreement anywhere, 

once you go beyond the agreement and the order t h a t  adopts the 

agreement, you ' r e  engagi ng i n fac t  - f i ndi ng and you ' r e  maki ng 

conclusions o f  l a w  based upon t ha t  fac t - f ind ing .  And there has 

not been any evident iary proceeding whatsoever i n  t h i s  case. 

So i f  you go beyond - - you know, anything could be filed i n  the 

c le rk ' s  o f f i ce .  You know, you could have Martha Stewart's 

Guide t o  Better L iv ing  f i l e d  i n  the c l e r k ' s  o f f i c e ,  but tha t  

doesn't make i t  evidence. 

Commission under oath, sworn testimony, sponsored, subject t o  

cross-examination and entered i n t o  a record. I t ' s  simply not 

I t ' s  not been presented t o  the 
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the same t o  say something i s  i n  the  record as i n  f i l e d  i n  the 

3 e r k ' s  o f f i c e  and say there 's  evidence. Because the only 

thing you have r i g h t  now i s  the order approving a settlement 

and the settlement i t s e l  f . 

CHAIRMAN JABER: He1 p me remember. It ' s been so 1 ong 

now. The - -  we d id  not move testimony i n t o  the record. We 
never i n i t i a t e d  the hearing a t  a l l ,  r i g h t ,  so I d i d  not move 

any o f  the p r e f i l e d  testimony i n t o  the record? 

MR. BECK: T h a t ' s  my understanding. 

CHAIRMAN JABER: And none o f  the exh ib i ts  were moved 

i n t o  the record? 

MR. BECK: I bel ieve t h a t ' s  correct .  

CHAIRMAN JABER: And we d i d n ' t  s t i pu la te  anything 

re1 ated t o  testimony or  exhib i ts? 

MR. BECK: I t h i n k  that ' s  correct .  

MR. SHREVE: And, Commissioner, on t h a t  same point ,  

i f  I could po int  out, a l l  o f  the testimony and the MFRs were 

proven t o  be wrong by the settlement because there would have 
only, according t o  t h e i r  calculat ions,  been a $5 m i l l i o n  

reduction. 

CHAIRMAN JABER: Mr. Beck? 

MR. BECK: Okay. Now w i t h  regard - -  

CHAIRMAN JABER: Commissioner Bradley, you had a 

question? Commissioner Bradley? 

COMMISSIONER BRADLEY: Right. M r  . Beck, you 
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nentioned a very v a l i d  concern tha t  I have, and t h a t ' s  the  fac t  

:hat no testimony was taken, so t h i s  Commission was not p r i v y  

:o discovery and any evidence. And i t  goes back t o  what I said 

2ar l ier .  You know, we i n  good f a i t h  entrusted OPC and Progress 

3e rgy  t o ,  we entrusted you a l l  t o  take the  opportuni ty t o  

-ea l l y  s i t  down and, and negotiate an acceptable agreement tha t  

I a t  t ha t  t ime considered t o  be i n  the i n te res t ,  the best 

in te res t  o f  everyone. And because we d i d  not  take evidence, I 

nean, the Commission i t s e l f  i s  i n  a quandary i n  my opinion 

3ecause i t ' s  k ind o f  d i f f i c u l t  t o  know r e a l l y  what the facts  

are as i t  re la tes t o  what we're t r y i n g  t o  do here, and tha t  i s  

t o  negotiate a settlement between two par t ies ,  and we r e a l l y  

didn ' t have the opportunity t o  do discovery. 

So how, how would you suggest then tha t ,  tha t ,  t ha t  

de do t h i s  without having a f u l l  -blown r a t e  case? I mean, i t  

would seem t o  me t h a t  e i t he r  you a l l  have an agreement and you 

a l l  can agree. But i f  you disagree on a po r t i on  then, then you 

a l l  need t o  s i t ,  go back and renegotiate t h a t  po r t i on  tha t  you 

a l l  disagree about or  we have t o  throw, throw the  whole baby 

out and j u s t  go through the process o f  having a f u l l  -blown ra te  

case. 

pregnancy, bu t  you c a n ' t  have a l i t t l e  b i t  o f  cancer. Ei ther 

you do o r  you don ' t .  And the doctor c a n ' t  go i n  and j u s t  n i p  

your skin. 

attack i t  aggressively and r i d  the body o f  i t  or  you s t i l l  have 

I mean, you c a n ' t  have a, you c a n ' t  have - - I won't use 

He e i t h e r  has, he or she e i t h e r  has t o  go i n  and 

FLORIDA PUBLIC SERVICE COMMISSION 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 
14 

15 

16 

17 

18 
19 

20 

2 1  

22 

23 

24 

25 

having a1 

you a l l  d 

agreement 

Brad1 ey. 

49 

:ancer. So, I mean, how can you have an agreement and disagree 
i n  a portion o f  i t ?  

And t h a t  being said,  i t  would seem t o  me s t i l l  t o  be 

wudent i f  you a l l  would take the time t o  not send us through 
911 these legal shenanigans, take the time and s i t  down and 

renegotiate your differences and come back w i t h  recommendations 
to this august body. T h a t  seems t o  be the most prudent t h i n g  

i n  my opinion. 
You know, where are we going w i t h  a l l  o f  this? 

Because, I mean, you know, we're going t o  have a l l  these legal 
motions and, and have, you know, these arguments about what can 
be discussed, what can't be discussed. B u t ,  I mean, how do you 

fairly expect this body t o  make a prudent decision w i t h o u t  

o f  the facts? So are you suggesting then t h a t  i f  

sagree then, t h a t  we a l l  need t o  dissolve the 
and have a f u l l  -blown rate case? 
MR. BECK: Tha t  ' s not our suggestion, Commissioner 
We do have an agreement w i t h  Progress Energy and we 

believe i t ' s  a good agreement. What we've asked you t o  do i s  
t o  enforce the agreement. And I t h i n k  our agreement last  - - 
you know, i f  the Commission wanted t o  go ahead and have a 
fu l l  -blown rate case, then so be i t .  B u t  our agreement stays 
i n  place u n t i l  t h a t  process is  completed. You know, we've got 

a good agreement and what we've done i s  t o  come i n  and ask you 

t o  enforce the agreement. You know, i t ' s  unfortunate, bu t  
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sometimes I guess people do disagree on what an agreement 

means. 

The parol  evidence r u l e  was designed t o  make people abide by 

t h e i r  w r i t t en  agreement. Because i f  you d i d n ' t  have t h a t  so r t  

o f  agreement o r  t ha t  k ind o f  ru le ,  then anybody could come i n  

dhen they ' re  d issa t is f ied  w i th  t h e i r  agreement and say, oh, I 

d idn ' t  mean blue, I meant, you know, indigo or something i n  

tha t  agreement. 

In fac t ,  t h a t ' s  the purpose o f  the parol evidence ru le .  

The parol evidence r u l e  - - and i t ' s  not an 
evidentiary ru le .  It's a rule l a w .  And i t  says when people 

sign an agreement, you put  i t  i n  writ ing, t h a t ' s  your 

agreement, and i t  s enforced unless the agreement i s  ambiguous 

on i t s  face. And I t h ink  t h i s  goes back also t o  some o f  the 

things Commissioner Davidson was saying. So i t  i s  unfortunate 

tha t  we've got this disagreement, but we had, we f e l t  tha t  we 

had t o  come t o  you and ask you t o  enforce the agreement because 

Progress Energy i s n ' t  l i v i n g  up t o  it. 

COMMISSIONER BRADLEY: Okay. And I'll be f in ished. 

So do you a l l  have a disagreement or  do you have an agreement? 

MR. BECK: We have an agreement. I t ' s  i n  wr i t ing .  

We've got a w r i t t en  agreement w i th  Progress. 

COMMISSIONER BRADLEY: But you said you have a 

d i  sagreement . 
MR. BECK: They don ' t  want t o  abide by it, and 

obviously we disagree on what the agreement means. But the 
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dr i t t en  agreement i s  what it i s .  

approved it, and we're e n t i t l e d  t o  have i t  i n  enforced. 

I mean, you have it, you've 

You know, i t ' s  unfortunate t h a t  people disagree 

sometimes on tha t ,  but t h i s  happens. You know, i t ' s  not  

unusual. Courts a l l  the time are brought i n  t o  enforce w r i t t e n  

agreements where people disagree about them. 

CHAIRMAN JABER: Mr. Beck, you had more on your - -  
Commissioner Davidson, you have questions? 

COMMISSIONER DAVIDSON: A comment and a question for 
Mr. Beck. The comment i s  we do have an agreement. There i s  an 

agreement t h a t ' s  been approved by the  Commission, and t h a t  

agreement i s ,  i n  my view, as a matter o f  pub l i c  p o l i c y  e n t i t l e d  

t o  be enforced. 

The only  issue i s  - -  we l l ,  the issue i s  the amount o f  

the refund, and the par t ies  have d i f f e r e n t  pos i t ions on that. 

And t h a t ' s  up fo r ,  i t ' s  r e a l l y  up f o r  the u t i l i t y  t o  make i t s  

case as t o  what i t  th inks  i s  due. 

case. 

Publ ic Counsel has made i t s  

My question f o r  you, M r .  Beck, i s  - -  and I ' m  glad you 

pointed out the  parol evidence r u l e  i s  a r u l e  o f  substantive 

contract l a w .  I t ' s  not procedural. I t ' s  not evidentiary. And 

my question i s  even - -  and i t ' s  the same question I ' v e  asked a 

couple o f  times now, but I ' d  l i k e  your opinion on it. Assume 

you've got a f u l l y  integrated agreement, as you do here. 

parol evidence, i n  your opinion, under F lo r ida  law admissible 

Is 

FLORIDA PUBLIC SERVICE COMMISSION 



1 

2 

3 

4 

5 

6 
7 

8 

9 

10 
11 

12 

13 

14 

15 
16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

52 

t o  g i v e  meaning t o  terms w i th in  tha t  contract  such a s  the term 

"blue"? I know t h a t ' s  not i n  there, but assume i t  was. Just 

as a matter o f  basic contract l a w .  

MR. BECK: Okay. My understanding o f  the l a w  on tha t  

i s  t h a t  you have t o  look a t  the  agreement i t s e l f  and decide 

whether i t ' s  ambiguous or  not.  I f  you decide i t ' s  an ambiguous 

agreement, then you can take evidence t o  expla in  what i t  means. 

But i f  you can ' t  f i n d  tha t  ambiguity on t h e  face o f  the 

agreement, then you don It. 

Let me c i t e  one o f  the  cases. It's mentioned on Page 

7 o f  the s t a f f  recommendation. 

question and answer. 

I th ink i t  explains t h i s  

This i s  Miller versus Kase, K - A - S - E .  The s t a f f  

recommendation j u s t  has a b r i e f  excerpt f rom i t  toward the top  
of Page 7, but l e t  me read you a l i t t l e  more than what's i n  the 

s t a f f  recommendation. 

This case says tha t ,  "Construction o f  a contract i s  a 

question o f  l a w  which an appellate cour t  may consider de novo, 

provided tha t  the language i s  clear and unambiguous and f ree o f  

conf 1 i c t i  ng inferences . However, where a contract  i s 

susceptible t o  two d i f f e r e n t  in te rpre ta t ions ,  each one o f  which 

i s  reasonably in fe r red  from the  terms o f  the contract, then the 

agreement i s ambiguous . 

So you've got t o  look a t  the  contract  i t s e l f  and 

you've got t o  f i n d  by looking a t  the contract  t ha t  there 's  
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guous contract ,  then 

It says l a t e r  i n  tha t  case, i t  says, "To tha t  end, 

the court must attempt t o  ascertain the i n ten t i on  o f  the 

par t ies and may accept parol evidence, not t o  vary  the terms o f  

the contract, but t o  explain ambiguous terms." 

So I th ink t h a t ' s  i t  i n  a nutshel l .  You've got t o  

look a t  our agreement and say t h a t  ' s ambiguous. And i f  you 

decide i t ' s  ambiguous, themwe can go beyond the terms o f  the 

contract i t s e l f .  But then you've opened up a f u l l  evident iary 

hearing because then you're going t o  make f indings o f  f a c t  and 

conclusions o f  l a w .  

COMMISSIONER DAVIDSON: Follow-up, Madam Chairman. 

I And on tha t  po int  I agree w i th  your statement o f  the  l a w .  

a lso view the u t i l i t y  here as having the i n i t i a l  burden o f  

demonstrating the ambiguity w i t h i n  the contract. 

the PSC, the Commission i n  reviewing the contract  could take 

note o f  t ha t  i f  i t  discovers it, I do f e e l  i t ' s  incumbent upon 

the u t i l i t y  t o  i d e n t i f y  tha t .  And i n  terms o f  process, i t  

would seem t o  be tha t  t h a t  i d e n t i f i c a t i o n  could occur t o  the 

par t ies  sooner rather than l a t e r .  What w i t h i n  the contract 

supports your posi t ion,  what doesn't? And once t h a t  - -  i f  no 

i d e n t i f i c a t i o n  i s  made, tha t  answers the question. I f  no 

ambiguity i s  i d e n t i f i e d  o r  alleged, t ha t  answers the  question. 

I f  an ambiguity i s  i d e n t i f i e d  or  alleged, then t h a t  needs t o  be 

I t ' s  - - while 
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somehow v i  s i ted .  

And I th ink  the scope o f  what's s o r t  o f  being of fered 

up has now been narrowed with,  as I understand i t , the 

a f f i d a v i t  t ha t  was submitted i n  support o f  Progress's 

opposit ion t o  the motion t o  enforce has been withdrawn; i s  t ha t  

correct? So you're r e a l l y  t a l  k ing about - - when you ' re  t a l  k ing  

about the parol evidence, i t  may be there i s  no ambiguity a t  

a l l .  

hearing about an ambiguity and then t r y i n g  t o  f i gu re  out what 

t o  do w i th  it. 

issue i n  scope and can be, I would t h ink ,  r e a d i l y  resolved by 

the par t ies.  

I j u s t  don ' t  want t o  be i n  the pos i t ion  on the day o f  

It seems t o  me tha t  t h a t ' s  a f a i r l y  narrow 

Does t h a t  make sense? 

MR. BECK: I don ' t  bel ieve t h a t  the  withdrawal o f  the 

a f f i d a v i t  r e a l l y  does much o f  anything t o  narrow the scope o f  

the dif ferences. You know, Progress Energy says they ' re  going 

t o  rely on matters o f  record, but they've never said what tha t  

means. But I th ink  from a l l  t h e i r  pleadings i t ' s  p r e t t y  clear 

what i t  means. And they th ink  matters o f  record means except 

f o r  the t r u t h  of the matters contained there in ,  everything tha t  

was f i l e d  i n  the case, i f  i t  went t o  the  clerk's o f f i ce .  You 

know, perhaps I'm wrong, but I th ink  t h a t ' s  what they ' re  

saying. They want you t o  go beyond the  agreement. And the l a w  

i s  clear. 
you don ' t  go tha t  route. Whether i t ' s  MFR f i l i n g s  or  something 

else tha t  Progress Energy wants you t o  consider, i t ' s  e i ther  

I f  you don ' t  see an ambiguity i n  an agreement, then 

FLORIDA PUBLIC SERVICE COMMISSION 



1 

2 

3 

4 

5 

6 

you go w i th  the agreement, the order approving the agreement or  

7 

you f i n d  i t ' s  ambiguous and we go t o  other th ings.  And the re ' s  

not a l i m i t .  I t ' s  not j u s t  what's f i l e d  i n  the clerk's o f f i c e .  

8 

9 

10 

11 

12 

13 

14 

15 
\ 16 

17 

18 
19 

20 

21 

22 

23 

24 

25 

I t ' s  what i s  the evidence tha t  goes t o  clear up tha t  item t h a t  

55 

you found ambiguous on the face o f  the agreement. 

COMMISSIONER DAVIDSON: Perhaps I opened t h a t  issue 

too  ear ly.  That 's, I suppose, something we can address when we 

get t o  the motion phase a f te r  oral argument. 

CHAIRMAN JABER: Sounds good. Commi ss i  oner Deason, 

you had a question? I'm sorry, M r .  Shreve. 

MR. SHREVE: May I be heard on j u s t  from what he 

said? 

CHAIRMAN JABER: Hang on one second. 
Commissioner Deason, you had a question. Do you mind 

i f  we l e t  Mr. Shreve respond? 

COMMISSIONER DEASON: Sure. Let Mr. Shreve respond. 

MR. SHREVE: I th ink  Commissioner Davidson has h i t  

i the n a i l  on the head here. But your decision t h a t ' s  going t o  

be made today i s  whether or  not there i s  something ambiguous. 

Otherwise, you stay w i th  the agreement. And a t  t h i s  po in t  I 

don ' t  even know what they ' re  ta l k ing  about as far as something 

being ambiguous, and I d o n ' t  th ink  you do e i the r .  So I - -  
MR. BECK: Go ahead. 

MR. SHREVE: I don' t  know where Mr. Poucher came 
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CHAIRMAN JABER: I ' m  sorry. What d i d  you say? 

MR. SHREVE: But, anyway, I t h ink  t h a t ' s  exact ly  

- ight ,  what you said. And I don' t  know tha t  they can come up 

v i th  anything i n  t h i s  hearing and say t h i s  i s  ambiguous. 

llon't know what's ambiguous i n  tha t .  That 's the reason I was 

3sking you i n  your example, we go t o  something here i n  t h i s  

jgreement, and I don' t  t h ink  there 's  anything ambiguous there. 

4nd i f  you don ' t  know o f  anything ambiguous, then we stay w i t h  

the document as i t ' s  w r i t t e n  and j u s t  go ahead and make the 

calculat ion, as your s t a f f  has i n  the past. 

I 

CHAIRMAN JABER: Commissioner Deason, you had a 

question? 

COMMISSIONER DEASON: Yes. The question t h a t  I have 

relates d i r e c t l y  t o  what Mr. Shreve has been saying and what, 

and the questions tha t  Commissioner Davidson has been asking. 

And I guess there 's  a l i t t l e  b i t  o f  f r u s t r a t i o n  I have here i n  

that  i t  seems l i k e  we're hearing argument, and I know we 

haven't heard from a l l  the par t ies  yet, but i t  seems a very 

crucial  par t  o f  the argument as t o  whether there i s  or i s  not 

ambiguity i n  the agreement. And I guess my f r u s t r a t i o n  i s  o r  

the question i s  when a r e  we going t o  decide t h a t ?  It seems 

me the e a r l i e r  we can decide that  as a Commission, whether 
there i s  o r  i s  not ambiguity, the be t te r  we w i l l  know under 

what rules we would need t o  proceed t o  determine the issues 

hand. And I guess - -  I guess i t ' s  not a question. I guess 
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I - -  i f  there 's  any way possible, Madam i t ' s  a statement. 

Chairman, I ' d  l i k e  f o r  t h i s  Commission t o  decide t h a t  as 

qu ick ly  as possible and then we w i l l  know what we need t o  do 

next. 

CHAIRMAN JABER: Yeah. Commissioner Deason, t h a t ' s  

r e a l l y  the reason I ' v e  been asking the par t ies  the  question o f  

what i s  it they th ink  we can consider. 

sort o f  consensus w i th  respect t o  what we can consider. 

I'm t ry ing t o  have some 

So f a r  we've heard the AG and Public Counsel agree 

t h a t  i t  ' s the agreement and the  order approving the settlement 

And Mr. Beck made reference t o  th is ,  too. We need t o  

understand what Progress's pos i t ion  i s  i n  tha t  regard. 

be tha t  July 9th  i s  the ea r l i es t .  I don ' t  know. 

know the answer t o  your question. But I th ink  we're a l l  saying 

the  same th ing.  

I t  may 

I j u s t  don ' t  

COMMISSIONER DEASON: But I th ink  we run the r i s k ,  

and so be i t  i f  i t  happens t h a t  way, but  come Ju ly  9th  i f  I 

there 's  a determination by the Commission tha t  the  agreement i s  

ambiguous, wel l ,  then i t  may be t ha t  there 's  going t o  be the  

necessity o f  reopeni ng a record, t a k i  ng evidence, a1 1 owi ng 

discovery and fur ther  postponing t h i s  matter. I guess t h a t ' s  

something w e ' l l  have t o  consider a t  t h a t  t ime.  

CHAIRMAN JABER: Right.  And, you know, the opposite 

i s  t rue,  which i s  what I ' m  also s t rugg l ing  wi th.  

consider expanding the record now t o  something more, and I use 

If  we 
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the word "record" loosely, I'm not t a l k i n g  about evidence, but 

j u s t  the body o f  material we'd be looking a t ,  i f  we expand i t  

t o  something more than the agreement and the  order approving 

the agreement and come Ju ly  9th  we don ' t  f i n d  an ambiguity, 

then we've created a whole l o t  o f  work for a whole l o t  o f  

people. So I'm struggl ing on both sides o f  it. 

Commissioner Davidson, and then l e t ' s  move on. Le t ' s  

f i ni s h . Cornmi s s i  oner Deason. 

COMMISSIONER DEASON: I have one fu r ther  th ing,  

please. 

I would j u s t  make an observation, and i t  seems t o  me 

tha t  we may be deal i ng  i n  a s l  i g h t l y  d i f f e r e n t  process here 

than what normally occurs when the parol evidence r u l e  i s  

, u t i l i z e d .  We're not a court  o f  l a w  seeing t h i s  agreement f o r  

the f i r s t  time. This i s  not a contract t h a t  the  par t ies  signed 

and didn't share w i th  anyone u n t i l  there 's  a dispute. This 

contract or  agreement was presented t o  the Commission and we- 

approved it. And i t  seems t o  me t h a t  a t  the  time, i f  there 

were ambiguities i n  tha t ,  we should, i t  should have been 

incumbent upon us t o  t r y  t o  have c l a r i f i e d  those. Apparently 

we were comfortable t h a t  the  agreement was not ambiguous. So 

as we carry on t h i s ,  this ora l  argument, i f  any o f  the par t ies  

have any thoughts about how t h i s  process perhaps i s  d i f f e ren t  

from a c lass ica l  case where there 's  a contract  and then a court  

sees i t  fo r  the  f i r s t  t ime when there 's  a disagreement - -  how 
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there are  no other questions. 

COMMISSIONER DAVIDSON: A couple o f  points.  I agree 

w i th  everything Commissioner Deason said. And i n  t h i s  case, 

again, I emphasize i t ' s  the u t i l i t y  tha t  has the  burden o f ,  o f  

i den t i f y i ng  what they view as the provis ion or provisions i n  

the  contracts tha t  supports t h e i r  argument. And I would urge 

counsel t o  represent to ,  t o  the  Commission and t o  counsel t h a t  

they w i l l  get tha t  i d e n t i f i e d ,  you know, fo r thwi th  and perhaps 

we can ask tha t  during argument. 

Second point .  my view, and it's not necessari ly an 

embedded view now, i s  t h a t  i n  addi t ion t o  the agreement and the 

order enforcing agreement, I th ink  the agenda conference 

t ranscr ip t  would be o f  benef i t  t o  consider. I t h ink  there may 

be points i n  there t h a t  r e f l e c t  the thoughts o f  t h i s  t r ibuna l ,  

issues tha t  the Commission, which I d i d n ' t  s i t  on a t  the time, 

considered important. And we cer ta in ly  have the a b i l i t y  t o  not 
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tha t  t ranscr ip t ,  but  I th ink  it could provide 

i c y  guidance. So on the actual motion i n  l im ine  

ny preference would be t o  s o r t  o f  add t h a t  t r a n s c r i p t  i n  as 

de l l .  And I put tha t  out there now so t h a t  the par t ies  can, 

:an address t ha t .  And I hope, i f  there were no strong 

3bjections t o  tha t ,  a l l  the par t ies would agree. 

dhat's i n  there. I j u s t  th ink i t  would be useful  guidance, I 

know f o r  me since I d i d n ' t  s i t  on the Commission a t  the t ime. 

I don' t  know 

CHAIRMAN JABER: Thank you, Commissioner. A l l  r i g h t .  

Yr. Beck, l e t  ' s complete your presentation and we' 11 go t o  Ms. 

Caufman. And what i s  t h i s  tha t  you handed out t o  us? 

MR. BECK: Well, what I ' v e  handed out  i s  excerpts 

from the agreement w i th  Progress Energy on your r ight-hand 

side, and on the le f t -hand side i s  a s im i la r  por t ion  o f  the 

agreement w i th  F lo r ida  Power & L ight  t h a t  preceded the 

agreement t o  Progress Energy. 

I'm i n  the pos i t ion  o f  arguing t o  you t h a t  i t ' s  not 

ambiguous. And I know the burden i s  on Progress Energy t o  show 

you where i t  i s .  I do want t o  po in t  out t o  you t h a t  w i th  the 

Flor ida Power & L igh t  agreement, i f  you compare i t  side by side 

wi th  the Progress Energy agreement, y o u ' l l  f i nd  tha t  the syntax 

i s  v i r t u a l l y  iden t ica l  i n  the two, two agreements. They 

both - -  you know, the  F lor ida Power & L igh t  agreement was 

e f fec t i ve  Apr i l  15th; whereas, Progress Energy was May 1 s t .  

You ' 11 see d i  f f e ren t  percentages t h a t  re f1  ec t  tha t .  There's 
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71.5 percent f o r  Flor ida Power & L ight ;  67.1 percent f o r  

?rogress Energy fo r  the Year 2002. 

agreements are i den t i ca l ,  I t h ink ,  other than changing the 

numbers. The syntax i s  i den t i ca l .  

But other than tha t ,  the 

There was no ambiguity between us and F lor ida Power & 

L ight  concerning t h e i r  agreement. When computing t h e i r  revenue 

or t h e i r  refund obl igat ion fo r  2002, i t  went s t ra igh t  through 

the agreement, applied the percentages f o r  2002 and came up 

w i th  a refund. 

I f  you do the same th ing  t h a t  we d i d  w i t h  F lor ida 

Power ti Light t o  the Progress Energy agreement, you come up 

wi th  our number. Progress Energy i s  t e l l i n g  you tha t  we r e a l l y  

ought t o  do i t  d i f f e r e n t  i n  t h e i r  case as opposed t o  the way we 

d i d  i t  w i th  Flor ida Power & Light.  Among the things they argue 

t o  you i s  t ha t  f o r  the Year 2002 they don ' t  want you j u s t  t o  

make the adjustment t h a t ' s  i n  the agreement o f  67.1 percent o f  

the, o f  the refund t o  apply for the years. They say there 

should be an addit ional adjustment o f  $42 m i l l i o n  on top  o f  

tha t  adjustment i n  there. 

A couple o f  things. F i r s t  o f  a l l ,  t h e i r ,  . t h e i r  - -  

what they would have you do i s  not anywhere i n  the  agreement. 

I f  we had intended t o  do what they ' re  saying we should have 

done, we could have done i t  i n  the agreement. 

have changed the threshold. We l i s t  a $1.296 b i l l i o n  f i gu re  

f o r  2002. 

1 mean, we could 

I f  t h a t  was supposed t o  be $42 m i l l i o n  less, we 
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could have done that .  We could have reduced t h a t  number by 

$42 m i l l i o n  and say, w e l l ,  t h a t ' s  the threshold, but we d i d n ' t .  

This i s  what we agreed t o ,  j u s t  l i k e  the s i m i l a r  provisions we 

agreed t o  i n  Flor ida Power & Light.  

I f  we had wanted t o  do i t  tha t  way, t he re ' s  other 

ways we could have done what Progress Energy i s  advocating. We 

could have taken an eight-month revenue f i gu re  and had a 

threshold based on e igh t  months o f  revenue and cu t  out the 

67.1 percent and simply said t o  the extent they exceed t h a t  

threshold, we could have done it. Again, t h a t ' s  not what we 

did.  What we d i d  i s  i n  the agreement, and we're simply asking 

you t o  enforce i t  j u s t  the same tha t  we d i d  wi th  F lor ida Power 

& Light.  

We would a1 so po in t  out t o  you - - and t h i s  i s  k ind o f  

blending over t o  the motion t o  reconsider the  order l i m i t i n g  

discovery, which we haven't even addressed ye t .  

recommendation o f  the s t a f f  or d r a f t  recommendation dated May 

6th, which i s  two days before the date tha t  the,  what's been 

cal led the "options recommendation'' was f i l e d .  That was the 

recommendation o f  the s t a f f  on May 6th u n t i l  c e r t a i n  events 

occurred tha t  changed what the s t a f f  was recommending. 

There i s  a 

. t  

And I ' d  1 i k e  t o  read t o  you what the  s t a f f  said i n  

tha t .  I n  fac t ,  l e t ' s  hand i t  out.  

CHAIRMAN JABER: This i s  a d r a f t  document? 

MR. BECK: Yes. This i s  a d r a f t  o f  the  s t a f f ' s  
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recommendation i n  t h i s  case as o f  May 6th.  

COMMISSIONER DEASON: Madam Chairman, 1 need t o  ask a 

question here, and I'm not t r y i n g  t o  be d i f f i c u l t .  

CHAIRMAN JABER: Commi ss i  oner Deason. 
COMMISSIONER DEASON: But are you asking us now t o  

consider things beyond the four corners o f  the agreement? 

MR. BECK: I don ' t  know how we argue o r  show you t h a t  

there 's  no ambiguity other than showing you those so r t  o f  

things fo r  argument's sake. 

got - - I mean, there 's  obvious i rony  i n  tha t .  

e lse t o  argue t o  you tha t  there 's  no - -  

I mean, what you've u l t imate ly  

I don ' t  know how 

COMMISSIONER BRADLEY: Are we going t o  the mer i ts  o f  

the - -  
CHAIRMAN JABER: No. He's on the, he's on the motion 

f o r  reconsideration issue, which i s  Issue 1, Commissioners, 

Page 4 o f  - - i f  you look a t  Tab 1 i n  s t a f f ' s  recommendation, 

Tab 1, Issue 1 addresses Commissioner Baez's order l i m i t i n g  

discovery. And Public  Counsel f i l e d  a motion f o r  

reconsideration, and one o f  the th ings they argue i n  the motion 

f o r  reconsideration re la tes  t o  t h i s  d r a f t .  Does tha t  c l a r i f y ?  

Commissioner Brad1 ey? 

COMMISSIONER BRADLEY: Just 

Counsel. Is t h i s  parol evidence? 

MR. McLEAN: It might as we 

a question o f  General 

1 say so r i g h t  on the 

cover. I t  ce r ta in l y  i s n ' t  i n  the agreement, and I don ' t  know 
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vhy i t ' s  being of fered t o  you Commissioners t o  consider. 

nean, i f  t h e i r  t h e s i s  i s  t ha t  you ought t o  look a t  the 

jgreement and no fu r ther ,  w h a t ' s  the chart  and what's the 

2xhi bi t? 

I 

MR. BECK: I'm t r y i n g  t o  argue t o  the Commission that  

there i s  no ambiguity i n  the  agreement. There's been none 

found. 

COMMISSIONER BRADLEY: But I thought we were here 

j us t  t o  deal w i th  the motions before us. 

CHAIRMAN JABER: Commissioners, I don ' t  want t o  get 

bogged down. Le t ' s  keep t h i s  focused. We are now moving t o  

the motion fo r  reconsideration t h a t  was f i l e d  by Public 

Counsel. Unless I ' m  missing something, one o f  the things that 

Public Counsel a r t i cu la tes  i n  the motion for reconsideration i s  

t ha t  they want t o  do discovery re la ted  t o  a d r a f t  document t h a t  

was c i rcu la ted  by s t a f f .  Maybe I'm being very, very - -  maybe 

I'm purposeful ly t ry ing t o  stay focused, but t h a t ' s  the way I 

see it. We're s h i f t i n g  now. We're not - -  we're no longer 

ta l k ing  about the ambiguity re la ted  t o  the contract. But I 

stand t o  be corrected, Mr. McLean. We need, we need t o  move 

t h i s  along. 

MR. SHREVE: Okay. Commissioner, I th ink  a l l  we're 

t ry ing t o  show there i s  an argument tha t  there i s  no ambiguity. 

We're not t ry ing t o  add or detract  from the agreement, but we 

are t r y i n g  t o  show tha t  there i s  no ambiguity. And tha t ' s  not 
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just our opinion, but would be i n  the recommendation. 

COMMISSIONER BRADLEY: Madam Chair, I know you may 

lot be get t ing bogged down, but I am. 

CHAIRMAN JABER: Go ahead, Commissioner Bradley. 
COMMISSIONER BRADLEY: Let me ask Pub1 i c  Counsel , i s  

t h i s  parol evidence? I mean - - 
MR. BECK: What I was going t o  do i s  show you 

t h a t  - -  
COMMISSIONER BRADLEY: I t ' s  the i n te rp re ta t i on  o f  

t h i s  Commission's counsel t ha t  this i s .  So should we g ive 

Flor ida Progress the opportunity t o  present l i k e  kind 

information - - 
MR. BECK: 
COMMISSIONER BRADLEY: - - a t  t h i s  hearing? 

MR. BECK: 

I f  you're going t o  p r o h i b i t  - -  

I f  you're going t o  p r o h i b i t  Progress 

Energy from mentioning anything other than the  agreement 

i t s e l f ,  then so it be. But they're going t o  argue t o  you 

matters outside o f  the  agreement. 

argue t h e i r  case, unless you l e t  them do t h a t .  
goi ng t o  prohi b i t  Progress Energy from ment i oni ng anything 

other than the agreement, then, f i ne ,  we'll go by t ha t ,  too. 

I don' t  know how they can 

Now i f  you're 

COMMISSIONER JABER: Mr. Beck, can you, can you make 

your presentation without r e f e r r i n g  us, without g i v ing  us a 

copy o f  t h i s  document? And I would note, Commissioners, t ha t  

Progress has f i l e d  a response t o  the motion f o r  
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reconsideration, and they also address t h i s  document a t  leas t  

i n  terms o f  responding t o  it. Is tha t  r i g h t ,  Mr. McGee? Did 

you - -  you responded t o  the motion f o r  reconsideration and 

addressed t h i s  concern? 
MS. BOWMAN: Yes, Commissioner, we responded t o  the  

motion f o r  reconsideration. B u t  I don ' t  be l ieve there was any 

comment w i th  regard t o  any d r a f t  s t a f f  recommendation tha t  I 

don' t  th ink  i s  appropriately before t h i s  Commission. 

CHAIRMAN JABER: Okay. Mr. Beck, why don ' t  you make 

your presentation w i th  respect t o  the motion for 
reconsideration and stay w i th in  the, stay w i t h i n  your document. 

MR. BECK: Okay. What I was doing was f in ish ing up 

the motion i n  l imine,  and what I had argued t o  you based on the 

agreement and matters i s  tha t  there i s  no ambiguity i n  the 

agreement. 

CHAIRMAN JABER: Wel l ,  see, t h a t ' s  not what you said. 
That's not what you said. You said, we're ge t t i ng  t o  the 

motion f o r  reconsideration, which we haven't even discussed. 

So you three - - 

MR. BECK: I t ransi t ioned. 

CHAIRMAN JABER : Okay. 

MR. BECK: I 'm sorry. 
CHAIRMAN JABER: Okay. We1 1, t r a n s i t i o n  quickly. 

MR. BECK: Okay. As o f  May 6 th  the  s t a f f  agreed w i th  

us tha t  there was no ambiguity. That ' s  the po in t  I'm t ry ing  t o  
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make i n  here. The document, whether you look a t  i t  or  not ,  

s t a f f  believed the settlement was unambiguous, said so on May 

6th, and does not require fur ther  ampl i f icat ion.  They sa id 

t h a t  neither the  settlement nor the order contains any language 

t h a t  supports the pos i t ion  urged by Progress Energy. And I ' l l  

leave i t  a t  that .  But on May 6th the s t a f f  was i n  complete 

agreement w i th  us tha t  there i s  no ambiguity. And, 

Commissioner Deason, t h a t ' s  the heart o f  the motion i n  l imine. 

And i f  you f i n d  no ambiguity, then, then we don ' t  go beyond the 

matters o f  the agreement i t s e l f .  We s t i c k  t o  what the 

agreement says. 

And, again, t ha t  moving, t rans i t i on ing  i n t o  the  order 
on discovery, how you decide tbe motion i n  l im ine  a f fec ts  the 

discovery. Because i f  you agree w i th  us on the motjon i n  

l imine, then we don't have t h i s  merits discovery because you're 

not going t o  take i n t o  consideration any matters other than the 

agreement and the order. And I know you want t o  also take i n  

the t ranscr ip t .  

there's much i n  there, as I r e c a l l .  

beyond the line because then you w i l l  always open up your 
orders t o  what does the order mean? And then you're always 

going back t o  t ranscr ip ts  and what people sa id .  But be t h a t  as 

i t  may. 

I read t h a t  some t ime  ago. I don' t  t h i n k  

I t h ink  t h a t  t ha t  goes 

CHAIRMAN JABER: Mr. Beck, how i s  t h a t  d i f f e r e n t  when 

we get a motion fo r  reconsideration? And i n  considering 
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notions fo r  reconsideration and looking a t  the  order, candidly, 

[ do go back t o  the agenda t ranscr ip t  and I look a t  what I said 

LO refresh my memory w i th  respect t o  what I was th ink ing  when I 

joted, t o  look a t  what other Commissioners asked and what the 

nesponses are. How i s  i t  d i f f e ren t?  

MR. BECK: Right. Because t h i s  i s  a matter o f  

:ontract in te rpre ta t ion  where we've got the parol evidence 

rule. And t h a t ' s  where i t ' s  d i f f e ren t  i s  the  parol evidence 

ru le  here. 

not. And the  l a w ,  as I read the l a w  i n  F lor ida,  i t  says you 

have t o  f i n d  i t  on the face o f  the agreement. And I agree w i th  

you, the order approving the agreement merges wi th  the order 

because the agreement wasn't e f fec t i ve  u n t i l  you .approved it. 

9nd we had no agreement u n t i l  the PSC approved it. 

the dif ference, I th ink ,  i s  the parol evidence ru le .  

I t ' s  whether you're going t o  f i n d  that ambiguity or 

But t h a t ' s  

COMMISSIONER DEASON: Let me ask - -  I have t o  ask a 

question here. 

CHAIRMAN JABER: 
COMMISSIONER DEASON: And t h i s  i s  maybe f o r  future 

Commi ss i  oner Deason. 

reference. 

M r .  Beck, i t ' s  not  uncommon tha t  we're i n  an 

evidenti  ary proceedi ng , many tha t  you ' ve been i nvol ved i n over 

the years, when one side or  the other i s  t r y i n g  t o  argue 

precedence or  what the meaning o f  an order was t h a t  we're 

handed copies o f  a t ransc r ip t  where Commissioners a t  an agenda 
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order. Does t h a t  mean a l l  o f  t h a t  i s  irrelevant and we don ' t  

have t o  consider t h a t  i n  hearings i n  the future? 
MR. BECK: No. Only i n  - -  no. I t h i n k  that 's fine. 

I t h i n k  i n  our case we're arguing about a parol evidence rule. 
That rule o f  law says you d o n ' t  go beyond the agreement unless 
you f i n d  an ambiguity. That ' s why we would argue i t  wouldn't 
go beyond. Normally i t  would be the contract a l l  by i t se l f ,  
but the contract was contingent upon an order from the 
Commission approving the contract. So we would say t h a t  the 
order itself includes t h a t .  Whether you go t o  the agenda 
conference or  n o t ,  i t ' s  not t h a t  big  a deal. 
not ,  but i t ' s  not t h a t  b ig  a deal .  And I d o n ' t  t h i n k  you're 
going t o  f i nd  anything there t h a t ' s  going t o  help you, t o  be 

'perfectly honest. 

I t h i n k  you ought 

CHAIRMAN JABER: Okay. Commissioners, any other 
questions o f  Mr. Beck before we move on? 

MR. BECK: I 've only begun t o  do the motion t o  
reconsider discovery, but  l e t  me move through quickly. 

CHAIRMAN JABER: Go ahead. 

MR. BECK: Again, part of the merits discovery, I 

I f  you agree t h i n k ,  i s  determined by the motion i n  l imine. 

w i t h  us, then there should be no merits discovery. But there's 
also other discovery a t  issue other t h a n  the merits discovery, 
and t h a t  goes t o  the fundamental fairness, the processes t h a t  
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led t o  the f i l i n g  o f  a s t a f f  recommendation i n  t h i s  case. 

The s t a f f  recommendation doesn't mention these 

things, but i t ' s  the basis for our request for broader 
discovery than was allowed by the prehearing o f f i c e r .  

need t o  go through the fac ts  as we, as we know them and why we 

th ink those facts form the basis f o r  broader discovery by the 

Eommission. 

So I 

Through a pub1 i c records request f i  1 ed by Sugarmi 11 

doods and the depositions o f  Commission s t a f f  members we found 

that  the i n i t i a l  s t a f f  recommendation t h a t  was f i l e d  o r  t h a t  
das draf ted i n  t h i s  case favored our position on the settlement 

agreement 100 percent. There was no a l te rna t ive  

recommendation, there was no three options. 

recommendation draf ted favor ing our posi t ion.  

I t  was simply a 

Then there were actions by Commissioner Bradley t ha t  

caused the addi t ion o f  an a l te rna t ive  t o  the main 

recommendation. Again, a t  that  poin t  the recommendation was a 

main recommendation favor ing our pos i t ion,  agreeing tha t  

Progress Energy should refund $23 m i l l i o n .  Then there was an 

a l te rna t ive  t h a t  was somewhere between the pos i t ion o f  Progress 
Energy and our pos i t ion.  

On o r  about May 6th, which was two days before the 
options recommendation was f i l e d ,  Commissioners Bradley and 

Davidson were to ld  tha t  s t a f f  agreed w i th  the Public Counsel 

pos i t ion,  and then they caused s t a f f  t o  change t h e i r  
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recommendation from one tha t  favored the Publ ic  Counsel ' s  

pos i t ion t o  an options. And then we had the agreement tha t  was 

f i n a l l y  f i l e d .  

We believe t h a t  act ion caused harm t o  our case 

because the s t a f f  recommendation was ac tua l l y  t o  favor our 

posi t ion,  but instead what was f i l e d  was one tha t  changed the 

s t a f f ' s  professional judgment and of fered no recommendation. 

So one t h a t  favors our pos i t ion  w i th  no s t a f f  member favor ing 

Progress Energy was sh i f t ed  i n t o  one where they were a l l  the 
same and there was none. 

We also know t h a t  cer ta in  Commissioners' aides 

received documents tha t  others weren't. - We also have a member 
o f  Progress Energy t e l l i n g  s t a f f  t ha t  two Commissioners were 

s id ing wi th them. 

I th ink  these facts  as we know them form the basis 

for our inqu i r ing  whether the process i s  f a i r  and whether it 

was stacked against us because o f  actions by Progress Energy. 

What the prehearing o f f i c e r  d i d  i s  he l i m i t e d  the 

discovery so le ly  t o  whether there was a v i o l a t i o n  o f  l a w  by 

contacting Commissioners. You know, a l l  o f  our,discovery, we 
had requests f o r  production o f  documents and had depositions, 

and the prehearing o f f i c e r  decided tha t  we could - -  a l l  o f  t ha t  

discovery would be limited t o  whether there was a violat ion o f  

law. 
And what I ' m  arguing t o  the Commission is  there 's  
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nore a t  issue than whether there was a v i o l a t i o n  o f  law. 
the en t i re  process tha t  led t o  the s t a f f ' s  recommendation being 

changed from one tha t  favored us i n t o  one that  had no 
recommendation a t  a1 1 . 

I t ' s  

CHAIRMAN JABER: Mr. Beck, reconci le t h i s  w i th  the 

motion i n  l im ine  for me. 

appropriate t o  grant your motion i n  l imine,  would you agree 
tha t  the prehearing officer's order should be, you know, your 

request f o r  a motion fo r  reconsideration should be denied? 

MR. BECK: No, I don' t  think i t ' s  the same. The 

I f  the Commission found i t  

motion i n  l imine would prevent any merits discovery, as the 
S o l i c i t o r  General mentioned, and t h a t ' s  discovery going t o  the 

merits o f  the refund issue. 

This i s  d i f f e r e n t  than the meri ts discovery. This is 

the process discovery i s  the way I would disclose it. And i t ' s  

bas ica l l y  whether i t ' s  been a f a i r  process t h a t  led t o  the 

f i l i n g  o f  the s t a f f  recommendation, and i t  includes the actions 

o f  Progress Energy, the  inf luence they may have had behind the 

scenes, and what l e d  t o  the changing of the  staff's 
recommendation. 

was f i l e d ,  the professional opinion o f  your s t a f f  was t o  go 

w i th  us, and t h a t  was changed t o  one where that was not given. 

In other words, the professional opinion o f  s t a f f  was not 
allowed t o  be expressed i n  the f inal  recommendation, and tha t  

harmed us. I see a harm t o  our case by the  Commissioners not 

Because two days before t h a t  recommendation 
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i t ' s  not f a i r  t o  the pub l ic  t o  have tha t .  So t h a t ' s  d i f f e r e n t  

from the meri ts discovery i n  the motion i n  l imine.  

CHAIRMAN JABER: Commi ss i  oner Brad1 ey? 

COMMISSIONER BRADLEY: Yes. M r .  Beck, i n  your 

opinion i s  the recommendation a recommendation upon f i l i n g  or 
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i s  i t  a recommendation p r i o r  t o  f i l i n g ?  

MR. BECK: I guess i t ' s  a formal f i l e d  recommendation 

I t ' s  a recommendation when f i l e d .  when i t ' s  f i l ed .  

Before tha t  i t ' s  the proposed or d r a f t  recommendation. 

I - -  sure. 

COMMISSIONER BRADLEY: But you made the statement 

tha t  it was a recommendation p r i o r  t o  f i l i n g .  

a s l i p  o f  your tongue? 

I misspoke. 

the staff ' s  recommendation a t  t h a t  po in t  on May 6th. 

Is tha t ,  i s  t h a t  

MR. BECK: I said i t  was the draf t  o f  

COMMISSIONER BRADLEY: Okay. 

CHAIRMAN JABER: Any other questions before we move 

on? t 

MR. BECK: Can I - -  

CHAIRMAN JABER: Mr. Beck. 

MR. BECK: I'm almost f in ished. We bel ieve tha t  the 

scope o f  your review should be de novo. 
recommended against t h a t  because I th ink  the issue o f  the 

process transcends t h i s  pa r t i cu la r  case. You know, i t  goes t o  

the fairness o f  the process. 

I know the s t a f f ' s  
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The preheari ng o f f  i cer prohi b i  ted any d i  scovery prior 

t o  November 26th, 2002. 

o f  the ex parte statute i n  any event. We do know tha t  Progress 
Energy was, was promoting t h e i r  pos i t ion w i th  the s t a f f  a t  

l e a s t  as early as Ju ly  o f  2002. So we bel ieve that  i t  should 

go back t o  t ha t  point .  Actual ly  i t  should go back t o  the 

agreement i t s e l f  as f a r  as the process goes. 

I t h ink  t h a t ' s  a very narrow reading 

We proposed t o  depose a person named Gary Roberts, 
who we know works w i th  Mr. Paul Lewis. The prehearing o f f i c e r  

prevented us from tak ing tha t  deposition, s t a t i n g  that  i f  we 

wanted t o  know what M r .  Lewis said, we should ask him. Well, 
we ce r ta in l y  do intend t o  ask him, but we think tha t  jus t  

because we ask him shouldn't  preclude us from asking other 

people what Mr. Lewis has said and checking h i s  c r e d i b i l i t y  f o r  

inconsistent statements. So what we have asked - - what we are 
asking from you on the discovery reconsideration i s  t o  f i r s t  o f  

a1 1 require Progress Energy t o  produce a1 1 documents responsive 

t o  our discovery request without l i m i t a t i o n ,  and then allow the 

depositions t o  go forward without p r i o r  r e s t r i c t i o n s ,  and then 
a l l o w  addi t ional  t ime for addit ional  discovery. With tha t ,  I 

ude. Thank you. 

CHAIRMAN JABER: Thank you, M r  . Beck. Commi s s i  oner 

eY 

COMMISSIONER BRADLEY: Yes. M r .  Beck, are you 

adverse t o  reopening the process o f  negot iat ing your 
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ii sagreement w i th  Progress? 

MR. BECK: Not a t  a l l .  I ' l l  be glad t o  t a l k  - -  

COMMISSIONER BRADLEY: Would you be w i  11 i ng  t o  make a 

zommitment and give us maybe a time frame that  you might be 

M i l l i n g  t o  s i t  down and negotiate? It seems t o  me t h a t  - - 
MR. KISE: Respectfully, Commissioner Bradley, and I 

d i d n ' t  speak up before because i t  wasn't my place t o  speak up 

because i t  was P u b l i c  Counsel ' s  t ime, but a t  t h i s  po int ,  since 

t h i s  issue has come up again about discussing and negotiat ing, 

I want t o ,  I want t o  put out on the record, I have had some 
discussion, the Attorney General's Of f i ce  has had some 

discussion i n  that  regard w i th  representatives o f  Progress 

Energy. So I don't want the Commission t o  bel ieve tha t ,  t ha t  

we are, you know, t o  leave t h i s  proceeding w i t h  the impression 

tha t  everyone here i s  b u l l  headed and no one i s  a t  a l l  t ry ing t o  

work t h i s  out. 

But I don ' t  know, f rankly,  i f  there i s  going t o  be a way t o  

work i t  outL 

I mean, we, we are attempting t o  work i t  out. 

I don ' t  know tha t  two hours or  ten hours o r  any 

number - - I wouldn't want t o  mislead the Commission o r  you, 

Commissioner Bradley, by agreeing t o  s i t  down on something. 

I ' d  l i k e  t o  disclose f i r s t  t ha t  we have done some o f  t ha t  and 

i t  has not t o  date been successful. That doesn't mean t ha t  i t  

w o n ' t  be, nor does i t  mean t ha t  the par t ies  a ren ' t  w i l l i n g  t o  

discuss a resolut ion.  But a t  the same time, i t  would be un fa i r  
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to give t h i s  Commission the impression tha t  e i ther  side, and 

ibviously I'll l e t  Progress Energy speak for themselves i n  that  

-egard, are op t im is t i c  or pessimist ic. 

t e l l .  

issues because e f fec t i ve l y  we're t a l  k ing  about s e t t l i n g  a 

settlement, and tha t  makes i t  very d i f f i c u l t ,  a t  leas t  from the 

4ttorney General ' s  Of f i ce  it makes i t  d i f f i c u l t  because we 

r e a l l y  have t o  make sure the  people get what i t  i s  they 

bargained fo r  the f i r s t  time. 

It's j us t  too  e a r l y  t o  

I mean, we have not t o  date been able t o  resolve these 

COMMISSIONER BRADLEY: M r .  Kise, one o f  the roles 
tha t  your o f f i c e  maybe can p lay  i s  t o  serve as a mediator, an 

outside mediator between OPC and Progress, and I would 

encourage you a l l  t o  stay involved i n  it. 

But, Mr. Beck, how, how much discussion have you had 

wi th  respect t o  negotiat ions? 

MR. K ISE:  Well, I 've so r t  o f  acted i n  tha t  role on 

I mean, behalf o f  the Attorney General, Commissioner Bradley. 

I so r t  o f ,  fo l lowing your wise suggestion - - and tha t  i s  

e f f e c t i v e l y  i n  some respects how the Intervenor f i t s  i n t o  these 

proceedings i n  terms o f  p ro tec t ing  the  pub l ic  i n te res t  i s  

t r y i n g  to f i n d  a way t h a t  does manage the pub l ic  in te res t  and 

make sure tha t ,  you know, i f  there 's  a reso lu t ion  tha t  appears 
as though i t  would be i n  the  in te res t  o f  the pub l ic  t o  reach, 

then, then that 's  - -  as mediators we s o r t  o f  are, are there i n  

tha t  regard. I mean, we're not e f f e c t i v e l y  tasked w i th  t h a t  
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-ole, bu t  we have, i n  keeping wi th  our ob l iga t ion  t o  the 

ieople, tried t o  work w i th  both sides i n  tha t  regard t o  see i f  

there's a way t o  resolve t h i s .  And, aga in ,  I don't know t h a t  

there's going t o  be. one. But, nevertheless, we' r e  not 

2xpressing resistance t o  trying. 
COMMISSIONER BRADLEY: Mr. Beck - - I mean, I ' d  l i k e  

to  have Mr. Beck respond t o  t h a t ,  i f  you d o n ' t  mind, 

Mr. Shreve, since Mr. Beck i s  going t o  be running wi th  the ball 

after today. 

MR. SHREVE: 

COMMISSIONER BRADLEY: Since Mr. Beck i s  going t o  be 

I beg your pardon? 

running with the b a l l  after today. I mean, he's - -  

MR. SHREVE: He w i l l ,  but  r i gh t  now I'm here. 

COMMISSIONER BRADLEY: We1 1 , what about you, 

Yr. Shreve? How' many minutes or how many hours have you - - 

MR. SHREVE: I ' l l  be glad  t o  s i t  down today and t a l k  

t o  them, b u t  1 th ink  we need a decision out o f  this Commission 
as t o  the issues t h a t  are asked fo r .  

COMMISSIONER BRADLEY: Okay. And I don' t  disagree 
with you. But  i t  would be my preference t h a t  you all s i t  down 

f i r s t  and then we maybe render a decision. I don't - -  

MR. SHREVE: I ' l l  be glad t o  s i t  down w i th  them. No 
Now I know the word has been put out out here t h a t  I problem. 

wouldn't t a l k  t o  them. And I had a very pointed conversation 
w i t h  somebody on your staff the other day, and t h a t ' s  j u s t  not 
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true. I had a conversation with Mr. McGee when I was out o f  

town and was wai t ing fo r  something t o  come back from them. 
This i s  some time ago. That d i d n ' t  work out, so he was i n  a 

pos i t ion  t o  come back w i th  tha t  o f f e r  and I haven't heard 

anything since. 

1 i ke negoti a t i  ng a settlement tha t  I ' ve a1 ready se t t led  one 

time. Maybe w e ' l l  open up some other issues t h a t  they don ' t  

ilJant t o  open up. But I ' l l  be more than happy t o  s i t  down w i th  

them. 

I'll be happy t o  s i t  down wi th  them. I don't 

CHAIRMAN JABER: Okay. M r .  Shreve, l e t  me i n t e r j e c t  

something here. I. feel l i k e  i t ' s  appropriate for many reasons. 

First o f  a l l ,  I do - -  there aren ' t  many things a t  t h i s  

Commission I take c red i t  f o r .  But w i th  respect t o  mediations 

and encouraging settlement, I can w i th  a l l ,  and I know w i th  the 

support o f  my colleagues, you know, t h a t  I'm perhaps the 

biggest advocate for t ha t .  So I can candidly say tha t  there i s  

an  opportunity every once i n  whi le t o  say l e t ' s  j u s t  make a 

decision because they ' re  not making i t  for themselves. And I 

th ink  we may have gotten t o  tha t  po in t .  

That i s  not t o  say tha t  I won't be f l e x i b l e  i f  t h i s  

Commission wants t o  take a break and al low f o r  discussion, but 
I'm ready to make a decision. 

Commissioner Baez, you had a question and then w e ' l l  

go - -  

COMMISSIONER BAEZ: Just a c l a r i f y i n g  question t o  
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something t h a t  Mr. Beck said.  

With respect to the, the prehearing order, the 

prehearing o f f i c e r ' s  order limiting the time in which, f o r  

relevant discovery, not talking about the substance now but the 
time, and you made a statement that, that Progress Energy has 

been advocating its position since at least a much earlier 
date. And I guess I'm - -  I want to understand what you implied 
by that. 
advocating i t s  position - -  first o f  all, I want t o  know whether 

Public Counsel was advocating i t s  position from at least t h a t ,  
t ha t  ea r l y  date or had an opportunity to and what the 

implication o f  that i s .  

process, i s  t ha t  the implication, or - -  

Is the advocacy o f  the - -  as the company i s  

Does that create an unfairness in the 

MR. BECK: Not t h a t  by itself. Again, we don ' t  - -  o f  

course, the problem i s  we don ' t  know what else they're doing. 
hfhat we know from July i s  that they proposed these adjustments. 
I know they spoke wi th  a member o f  the s t a f f  about tha t .  They 

spoke with us. We to ld  them that we disagreed wi th them. That 

was all in July. I don't know what else they did. 
I guess the point i s  we've seen a l o t  o f  activity 

more recently from them. We've ra ised the questions o f  the 
process on whether it's been overall a fair process leading up 
to the filing o f  the March or the May 8th recommendation. We 

j u s t  know o f  some activity t h a t  well precedes the 

November 26th, 2002, date  in your order. And i f  you're going 
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t o  c lear the a i r  on t h i s  and l e t ,  l e t  i t  be, l e t  a l l  the f a c t s  

come out about the process, you shouldn't l i m i t  i t  t o  t h a t  

November date because a t  leas t  there was some a c t i v i t y  

preceding tha t .  The only a c t i v i t y  I know o f  was contacting the 

s t a f f .  And we also t o l d  s t a f f  t ha t  we disagreed w i th  t h a t  

posi ti on. 

COMMISSIONER BAEZ : Thank you. 

CHAIRMAN JABER: Commissioner Bradley. 

COMMISSIONER BRADLEY: I 'm unclear though. I 

th ink - -  d id  I hear you ask the question - -  d i d  you advocate 

f o r  your pos i t ion  wi th  s t a f f ?  

MR. SHREVE: Le t  me - - 
MR. BECK: We t o l d  - -  

MR. SHREVE: Commissioner, I ' d  l i k e  t o  answer. Yes, 

we did. And when we're t a l k i n g  about ge t t i ng  discovery back 

longer period o f  time, that 's  not implying t h a t  there was any 

i l l e g a l  o r  improper communications or  anything. 

e n t i t l e d  t o  have tha t  information on the discovery. 

anything tha t  was going on a t  t ha t  time we're e n t i t l e d  t o  know 

about it. That 's so - -  beyond tha t  t ime there may not have 

been anything improper, but there s t i l l  may have been 

communications. Maybe i t  was improper, but we don ' t  th ink  

Florida Power should be i n  the pos i t ion  t o  determine whether 

it's i l l e g a l  or not and be l i m i t e d  t o  t ha t .  A l l  I ' m  saying i s  

tha t  we were e n t i t l e d  t o  the discovery and not l im i ted .  And I 

But we are 
I f  - -  on 
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MR. SHREVE: I understand where you were coming from. 

COMMISSIONER BAEZ: And I guess, I th ink ,  t o  some 

extent there 's  been a l o t  o f  discussion - -  you know, the motion 

in 1 imine up or down i s  going t o  impact, may have an impact on 

discovery. I don't know how the r e s t  o f  the Commissioners feel 

about it. And I suspect t ha t  t h a t  may be the case. 

But I'm t r y i n g  t o  get - -  I guess I'm t r y i n g  t o  

understand the, the expanded, I don ' t  know what the word i t  i s  

f o r ,  but ce r ta in l y  the expanded t ime for which discovery would 

have been appropriate was probably not properly before us or a t  

l eas t  not properly before the prehearing o f f i c e r  i n  the sense 

t h a t  what we were dealing w i t h  was a d iscrete t ime  i n  which, 

you know, as has been discussed so f a r  by one side o f  the 

, a i  sl e, recommendations change, e t  cetera , e t  cetera , may have 

 changed or 1 ooked a t .  

MR. SHREVE: I can understand tha t .  And, f rankly,  

most o f  my remarks would go t o  the merits o f  i t  as t o  what 

81 

That goes way back. And 

had the agreement. We don't 
t ha t  there was anything 

we're s t i l l  e n t i t l e d  t o  have 

e. 

and how much - -  and I guess 

there was, there was a 
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de're e n t i t l e d  to .  

COMMISSIONER BAEZ: Right. 

MR. SHREVE: And I thought a t  the t ime when I saw 

your order tha t ,  you know, there 's  a d i f ference i n  the t ime 

frame i n  there as t o  what people may be th ink ing  about. And I 

th ink  t h a t ' s  probably the reason we're here. 

COMMISSIONER BRADLEY: And one other question. 

Mr. Shreve, d id  you also document and d i s t r i b u t e  t o  a l l  the 

interested par t ies a l l  o f  your communications w i th  s t a f f ?  

MR. SHREVE: I'm sorry. Did - -  
MR. BECK: All o f  the recommendations? 

COMMISSIONER BRADLEY: Well, you sa id tha t  you 

advocated fo r  your pos i t ion  w i th  s t a f f .  D id you w r i t e  up and 

document the  fac t  tha t  you were in te rac t ing  w i th  s t a f f  and 

d i s t r i bu te  tha t  t o  a1 1 the in terested par t ies? 

MR. BECK: When Progress Energy gave t h e i r ,  went over 

t o  s t a f f  and said we t h i n k  t h i s  adjustment and t h i s  adjustment 

should be made, I sent Progress Energy an e-mail  saying we 

disagreed w i th  it, and I copied s t a f f  on t ha t .  

MR. SHREVE: We also had a meeting t h a t  s t a f f  ca l led  

fo r  where Progress Energy and our o f f i c e  met, and I guess you'd 

c a l l  i t  a discussion about the d i f f e r e n t  things. 

answering your question on tha t .  

I may not be 

1 don't know. 

COMMISSIONER BRADLEY: We1 1 , would it, would i t  have 

been proper f o r  you to ,  o r  improper f o r  you t o  inform the 
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d have been improper for me t o  

:ome t o  you as indiv idual  Commissioners and t r y  and discuss my 

side o f  it, yes, s i r .  

COMMISSIONER BRADLEY: But, you know, you sa id you 

advocated w i th  s t a f f .  Would i t  have been improper for you t o  

inform the Commissioners as t o  what you were discussing w i th  

s t a f f ,  discussing w i th  s t a f f ?  

MR. SHREVE: I th ink  i t  would have been improper for 
me t o  come t o  the Commissioners and t ry  and advocate my 

posit ions. Absolutely. To the s t a f f ,  no, I don ' t  th ink  so. 

And I don' t  th ink  i t  was improper for Flor ida  Power t o  t a l k  t o  

the s t a f f .  But I don' t  t h ink  there i s  a n y t h i n g  t ha t  should 

keep us from having a l l  o f  the fac ts  i n  discovery. And them, 

too, i f  they - -  you know, whatever we did.  

COMMISSIONER BRADLEY: But i t  wouldn't  have been 

proper fo r  you t o  t a l k  w i th  Commission s t a f f ,  I mean, various 

Commissioners' o f f i ces  a n d  t o  t a l k  w i th  t h e i r  s t a f f  about what 

you were d i  scuss-i ng? 

MR. SHREVE: No. Would have been nothing wrong w i th  

Power Corp or  us ta l k ing  t o  the s t a f f .  

been wrong i f  I had t r i e d  t o  convey informat ion t o  you on our 
posi t ion.  Absolutely. 

I t  ce r ta in l y  would have 

COMMISSIONER BRADLEY: Okay. 

CHAIRMAN JABER: Any other questions? M r .  Beck, you 
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iere done. Ms. Kaufman. 

MS. KAUFMAN: Thank you, Chairman Jaber. 

My name i s  V ick i  Gordon Kaufman. I ' m  w i th  the 

IcWhirter, Reeves Law F i r m  and I am here t h i s  morning on behalf 

if the Florida Indus t r ia l  Power Users Group o r  FIPUG. 
CHAIRMAN JABER: I ' m  sorry, Commissioner Bradley. 

les. Absolutely. How about we take a 15-minute break. Ms. 

(aufman, I'm sorry. We' l l  come back a t  11:30. 

(Recess taken. ) 

CHAIRMAN JABER: 

Ms. Kaufman, you were making your presentation. 

MS. KAUFMAN: Thank you, Chairman Jaber. As I said 

Le t ' s  get back on the  record. 

ie fo re  we broke, I'm Vick i  Gordon Kaufman. I'm wi th  the 

kWhi r te r ,  Reeves Law Firm. 

Flor ida Indus t r ia l  Power Users Group. 

I ' m  here today on behal f  o f  the 

FIPUG was an act ive par t i c ipant  i n  t h i s  docket which 

l e d  up t o  the settlement. We are a signatory t o  the settlement 

agreement and we are much concerned w i th  the  proceedings today. 

I'm not going t o  re i t e ra te  the arguments t h a t  have been so ably 

made by the Attorney General and Public Counsel. We f u l l y  

support t h e i r  pos i t ion.  We th ink  tha t  the sett lement's c lear ,  

the l a w  i s  c lear .  And important ly and w h a t  I ' m  r e a l l y  going t o  

t a l k  about more today i s  something tha t  both Mr. Shreve and 

Chairman Jaber mentioned, and t h a t  i s  your policy which you've 

ar t i cu la ted  many times t o  encourage par t ies  t o  s e t t l e  disputes. 
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I'm j u s t  going t o  take one moment on the l a w ,  

however, because, as I said, I agree w i t h  what's already been 

said t o  you, which i s  t ha t  i f  the agreement i s  unambiguous, i f  

the  contract i s  c lear on i t s  face, you may not go outside the  

four corners o f  the agreement. 

And I j u s t  want t o  po in t  out t o  you, one o f  the cases 

tha t  your case c i t es  for the opposite view, which i s  t h a t  

somehow you should t r y  t o  d iv ine  the i n ten t  o f  the  par t ies ,  and 

t h a t ' s  the F lor ida Eas t  Coast R a i l w a y  case. They t a l k  about 

tha t  on Page 9 o f  the recommendation. And I j us t  want t o  quote 

b r i e f l y  from tha t  case because I th ink  t h i s  statement o f  the  

l a w  i s  what r e a l l y  cont ro ls  your decision on the motion i n  

l imine. 

That case says, quote, "Unambiguous 1 anguage 

precl  udes resort t o  ex t r i ns i c  evidence because unambiguous 

language provides the best evidence o f  the pa r t i es '  i n t e n t  a t  

the time they executed the contract .  When determining i n ten t ,  

the best evidence i s  the p l a i n  language o f  the contract , "  close 

quote. 

We th ink  t h i s  i s  the r u l e  tha t  you should apply. As 

others have said t h i s  morning, i f  adjustments, addi t ional  

adjustments that are now being suggested by the company had 

been agreed t o  or contemplated by the par t ies ,  they would have 

been included in the settlement, and they can't be in terpreted 

i n  there, i f  you w i l l ,  a t  t h i s  l a t e  po in t .  
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Now I j u s t  want t o  t a l k  t o  you for a minute about 

your po l i cy  regarding settlements. And I t h ink  Chairman Jaber 

already mentioned th i s ,  bu t  as long as I ' v e  pract iced here the 

Commission has always encouraged the par t ies  t o  engage i n  

settlement as an e f f i c i e n t  and e f fec t i ve  way and a 

cos t -e f fec t i ve  way t o  s e t t l e  t h e i r  disputes short  o f  

time-consuming and expensive l i t i g a t i o n .  And FIPUG, f o r  one, 

very much appreciates tha t .  They would prefer t o  do t h a t  

rather than spend time and money l i t i g a t i n g  th ings before the 

Commission. 

We've taken t h i s  t o  heart,  and M r .  Shreve discussed 

w i th  you the fact we've had many successful settlements. FIPUG 

was a par ty  t o  the  F lo r ida  Power & Light settlement, t o  the 

Gulf settlement, and a d i f f e r e n t  c l i e n t  o f  mine was a par ty  t o  

the BellSouth settlement. So we're very much i n  favor o f  tha t ,  

o f  engaging a settlement and reaching accommodations. However , 

when par t ies engage i n  settlement discussions, and the  

negotiations leading up t o  t h i s  par t i cu la r  agreement were no 
d i f fe ren t ,  there 's  long and hard work t h a t ' s  done by the 

part ies,  there 's  a give and take and the r i s k s  and benef i ts  are 

weighed, the r i s k  o f  perhaps re t rea t ing  from your l i t i g a t i o n  

pos i t ion and accepting a pos i t ion  tha t  i s  not  a l l  t h a t  you 

might have achieved i f  you had gone t o  l i t i g a t i o n .  The par t ies 

have t o  weigh those and decide i f  they want t o  enter i n t o  an 

agreement or  not.  
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Once they do that ,  once they enter i n t o  the 

agreement, once they step back from t h e i r  l i t i g a t i o n  pos i t ion  

and once you a l l  look a t  the settlement and approve it, we 

th ink  i t ' s  a very dangerous road t o  go down t o  then suggest 

t h a t  i n  some way you would then go behind the agreement t o  t r y  

t o  f igure  out whether the agreement should be in te rpre ted  or 
enforced i n  a way tha t ' s  not contained w i th in  the agreement 

i t s e l f .  I th ink  tha t  par t ies  r e l y  on, as I t h ink  Commissioner 

Deason said, your author i ty  and your a b i l i t y  t o  enforce the  

agreements tha t  you have approved. And I th ink  they may wel l  

be re luctant ,  especial ly i n  cases o f  the magnitude t h a t  we're 

t a l k i n g  about here and i n  the other r a t e  case settlements t h a t  

we've been involved in ,  t o  devote the resources t o  the 

settlement process i f  i n  the back o f  t h e i r  mind there 's  a 

thought tha t ,  wel l ,  one par ty  or another a ways down the  road 

may not be a l l  tha t  exci ted about how the settlement agreement 

turns out, and I th ink  M r .  Shreve al luded t o  t h i s .  We valuate 

the  r i sks  and the rewards, we advise our c l i e n t  and then we 

l i v e  by what we have agreed to .  And I th ink  tha t  t h a t ' s  a very 

important p r inc ip le  tha t  I want t o  suggest t o  you t h a t  you 

should th ink  about as you decide whether or not you want t o  go 

beyond the four corners o f  the  agreement. 

Now your s t a f f  i n  t h e i r  recommendation ta l ks  t o  you 

about t ry ing t o  d iv ine  the pa r t i es '  i n ten t .  You know, you need 

t o  t r y  t o  f i gu re  out what d i d  they in tend when they entered 
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i n t o  th is  Settlement agreement? This k ind o f  blends, bleeds 

over i n t o  the discovery question, the merits discovery. 

decide tha t  you want or i t ' s  appropriate for you t o  t r y  t o  

d iv ine  the ntent other than from the language on the page t h a t  

the par t ies a l l  signed and agreed t o ,  I would suggest t o  you 

tha t  you're going t o  have t o  permit discovery, and the 

discovery you're going t o  have t o  permit i s  - - you're going t o  

have t o ,  f o r  example, depose the people t h a t  negotiated this 
agreement and ask them, what d i d  you intend when you inserted 

t h i s  phrase? What d id  you mean when you omitted some other 

language from the agreement? That's the only  way, I th ink ,  

t ha t  you can div ine,  quote, unquote, i n ten t .  

I f  you 

I'm not suggesting t o  you tha t  t h a t ' s  what you want 
t o  do. I n  fac t ,  I t h ink  t h a t  t ha t  i s  a ve ry  poor idea and I 

t h ink  tha t  i t  w i l l  chill a b i l i t i e s ,  pa r t i es '  wi l l ingness t o  

enter i n t o  settlement negoti at ions and agreements. But I th ink 

i t ' s  something tha t  you need t o  consider. 

I a lso want t o  j u s t  touch f o r  a moment on a po int  

Mr. Beck made, which i s  t ha t ,  again, I share some frustration 
t h a t ' s  been expressed here about not r e a l l y  understanding 

what's supposed t o  be ambiguous about t h i s  agreement. But t o  

the extent Progress Energy suggests t o  you t h a t  you should look 

a t  information tha t  has been f i l e d  i n  t h i s  docket, we would say 

t o  you that there i s  no evidence i n  t h i s  docket. And i f  you 

decide t o  deny the motion i n  1 imine and go beyond the 
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agreement, you are going t o  have t o  take sworn evidence, you ' re  

going t o  have t o  permit discovery and essent ia l l y  you ' re  going 

t o  open up the process t o  - - I th ink  i t  could be qu i te  

extensive discovery as you t r y  t o  f igure  out what the par t ies  

meant by the agreement. 

So we th ink  the agreement i s  c lear ,  we th ink  you 

should read i t  and you should enforce it, t h a t  you should grant 

the motion i n  l imine. And by granting the  motion i n  l imine,  we 

think you need t o  make tha t  decision today because i t  w i l l  have 

impl icat ions fo r  your argument next week. 

we th ink  tha t  you also have t o  grant the  motion o f  the Attorney 

General f o r  meri ts discovery. Thank you. 

But i f  you deny it, 

CHAIRMAN JABER: Thank you, Ms. Kaufman. Mr. Twomey. 

MR. TWOMEY : Madam Chai rman, Commi ss i  oners , M i  ke 

Twomey on behalf o f  Buddy Hansen and Sugarmill Woods C iv ic  

Association . 
Let me say f i r s t  o f f  i n  answer t o  Commissioner 

Bradley's question t o  the Public Counsel e a r l i e r :  Is it a good 

settlement? Damn r i g h t  i t  i s .  I t ' s  a n  excel lent  settlement on 

behalf o f  the consumers. And, i n  my estimation, Jack Shreve 

and Charl ie Beck are responsible for t h a t  p r imar i l y  because 

they pr imar i l y  negotiated the agreement on behal f  o f  the 

consumers. I t ' s  excel lent  f o r  the consumers. The company i s  

f ind ing  f a u l t  now because they th ink  they ' re  g iv ing  back too 

much money. That 's too bad. 
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Can you disavow the settlement agreement? No, you 

:an't. You can ' t  declare i t  moot. You can ' t  disavow it. You 

3pproved it. This i s  me ta lk ing ,  my opinion l e g a l l y .  You have 

3n ob l iga t ion  t o  in te rpre t  it. 

jmbiguity, and as i t  was stated j u s t  a second ago, you need t o  

jecide tha t  up f r on t .  

I f  you f i n d  that  there 's  

The par t ies  maintain t h a t  i t ' s  not  ambiguous. As 

4r. Beck s tar ted t o  po in t  out a minute ago, your s t a f f ,  as 1 ate 

3s the May 6 th  d r a f t  recommendation, found it, quote, 

unambiguous, c lear ,  capable o f  being decided w i t h i n  i t s  four 

corners. My c l i e n t  believes t h a t ' s  the case. We bel ieve tha t  

you should f ind  i t ' s  the case and t h a t  there i s  no ambiguity 

and there 's  no necessity f o r  any other information. 

Notwithstanding tha t  - -  and t h i s  goes t o  a question 

you raised a t  the  outset, Madam Chairman, i n  terms o f  what, 

quote, unquote, i s  the record here that you can consider. Your 

s t a f f  i n  the very f i r s t  d r a f t  o f  i t s  recommendation and running 

t o  the May 6 th  recommendation spoke a t  some length t o  the fac t  

t ha t  a f te r  the agreement was presented t o  you and through t h e i r  

examination o f  i t  they found tha t  there were cer ta in  th ings 

tha t  were ambiguous and tha t  they thought required addi t ional  

c l a r i f i c a t i o n  p r i o r  t o  your approval, and they mentioned tha t  

i n  those d r a f t  recommendations. And what the s t a f f  said was 

they found one, two, i f  I can r e c a l l ,  maybe three items tha t  

were ambiguous and wanted t o  have c l a r i f i e d ,  and they brought 
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those up t o  you i n  the course o f  the agenda conference a t  which 

the agreement was u l t imate ly  approved, raised the questions t o  

you and, according t o  the s t a f f  a t  l e a s t  in those d r a f t  

recommendations, sa id t h a t  the, a l l  the par t ies acceded, e i t he r  

acceded t o  t h e i r  in te rpre ta t ion  o f  how things should be counted 

o r  a t  worst had an opportunity t o  object or s ta te  a pos i t i on  

d i f f e r e n t  than what the  s t a f f  was saying they saw i t  as being 

and d i d n ' t  take it. 

So t h a t ' s  a l l  by way o f  saying my c l i e n t s  don't have 

any problem, Madam Chair and Commissioners, i n  y ' a l l  

considering the t r ansc r ip t  o f  t ha t  agenda conference a t  which 

you approved the s e t t l  ement agreement and which resul ted i n  

your order adopting the same. 

Now very b r i e f l y ,  we bel ieve tha t  you should grant 

the motion i n  l imine because we th ink  there 's  no ambiguity a t  

a l l .  And we th ink  you have t o  be clear r i g h t  now tha t  i f  you 

do tha t ,  t ha t  you're going t o  accept the fac t  f o r  your own 

purposes as w e l l  as ours tha t  there 's  no ambiguity, and t h a t  

you can ' t  come up l a t e r  i n  the course o f  a hearing, i f  there i s  

one, or i n  the course o f  an agenda conference, and say, you 

know, I f i n d  now a t  t h i s  po int ,  Commissioner Davidson, t ha t  the 

color blue i s  not properly defined and I th ink  there 's  

ambiguity. 

whether there 's  ambiguity i n  your minds a f t e r  you hear from the 

company. And i f  there 's  not, say there's not, and we're going 

I th ink  we need t o  f i n d  t h a t  up f ron t ,  decide 
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to be bound by tha t  throughout the res t  o f  t h i s  process. 

Clear ly i f  you suggest t ha t  there 's  going t o  be 

ambiguity o r  i f  you leave open the door t o  ra i se  issues o f  

ambiguity, then we have t o  have the discovery. 

essential on a l l  sides. So my c l i e n t  would urge you t o  grant 

the motion i n  l imine. 

I t ' s  absolutely 

Furthermore, I bel ieve you should go ahead and 

reverse Commi s s i  oner Baez ' s d i  scovery order because 

i r respect ive o f  whether you grant the motion i n  l im ine  or  not 

or f i n d  th ings may be ambiguous, we believe, along wi th  the 

Attorney General and the Publ ic Counsel and other customer 

representatives, t ha t  Commissioner Baez's order i s  l e g a l l y  too 

r e s t r i c t i v e .  There i s  no necessity fo r  l i m i t i n g  the scope 

e i ther  i n  terms o f  the substance t h a t  could be had or i n  terms 

o f  the time, p a r t i c u l a r l y  given the f.act tha t  t h i s  document i n  

terms o f  the time i s  out there. We've known whether there's a 

formal docket open or  not ,  whether there 's  a number or not t h a t  

the settlement agreement was going t o  run f o r  three o r  four 

years beyond tha t  date and tha t  there had t o  be potent ia l  f o r  

disagreement as t o  the amounts. That 's  - -  let's see. That 's 

i t  on the previous s t u f f .  

As t o  the r e a l  recommendation, here 's  my po in t  t o  

y ' a l l .  And I apologize f o r  the l a t e  f i l i n g  r e l a t i v e  t o  t h i s  

agenda conference i n  terms o f  what I f i l e d  Fr iday because I 

don't know i f  you've had a chance t o  read i t  o r  not. I went t o  
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great lengths, my party went t o  great lengths t o  put i n  

t ranscr ip t  testimony, the sworn testimony o f  your s t a f f ,  four  

o f  your most senior s t a f f  w i th  i n  excess o f  I th ink  100 years 

o f  experience here. We put t h a t  i n  because we bel ieve, 

Commissioners, tha t  not on ly  i s  the pub l ic  general ly and the 
customers o f  t h i s  u t i l i t y  e n t i t l e d  t o  your s t a f f ' s  best 

professional recommendation, but  c lea r l y  you are as we l l .  

And the testimony t h a t  we took o f  your senior s t a f f  

showed t h a t  i n  the end the recommendation tha t  was f i l e d  on 

May 8th,  my view o f  the testimony, d i d  not i n  any way represent 

your s t a f f ' s  best professional recommendation based upon t he  

facts, t o  the extent t h a t  there are any i n  t h i s  case, and the 

applicable l a w .  

And, fur ther ,  t h e i r  testimony showed, I bel ieve i t ' s  

f a i r  t o  say, t ha t  they conceded t h a t  they d id  not come t o  you, 

Madam Chair, they d i d n ' t  go t o  Commissioner Baez, they sa id 

they d i d n ' t  go t o  Commissioner Deason, and make you aware o f  

the pressures, i f  I can use tha t  word, t h a t  they were receiv ing 

from Commi ssioner Brad1 ey and Commi ssioner Davidson t o  modi fy  

t h e i r  recommendation not on ly  i n  terms o f  i t s  form, but I 

consider i n  terms o f  i t s  substance as we l l .  And tha t  i s  wrong. 

My suggestion t o  you i s  that not only should my 

c l i en ts  and other customers be indignant, which they are, about 

the changes tha t  were wrought i n  tha t  recommendation as a 

resu l t  o f  the pressures coming from Commissioner Bradley and 
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Commissioner Davidson, but you a l l  should as we l l .  Because as 

a co l l eg ia l  body i t ' s  my advice t o  you, and I bel ieve you would 

accept t h i s ,  tha t  you should rely, you should be capable o f  

re l y ing  each and every time you receive a recommendation on 

bel iev ing tha t  i t ' s  the best e f f o r t s  o f  your professional s t a f f  

and tha t  what's i n  a recommendation hasn' t  been unduly 

i n f l  uenced by one o f  your f e l l  ow Commi ssioners. 

And what we've seen by the sworn testimony o f  your 

senior s t a f f  i s  t ha t  - -  as M r .  Beck said, we started out wi th  a 

recommendation tha t  was squarely 100 percent supportive o f  the 

Publ ic Counsel's pos i t ion  and the customers, 100 percent, no 

reservations whatsoever. And then the testimony i n  the d r a f t  

document shows tha t  Commissioner Brad1 ey expressed a desi r e  f o r  

an a l te rna t ive  i f  he d i d n ' t  l i k e  the main s t a f f  recommendation. 

And the testimony showed l a t e r  t ha t  Mr. McLean a t  a minimum 

made Commissioner Davidson and Bradley aware o f  what the s t a f f  

leaning was. That 's how I read the testimony. And thereaf ter  

the s t a f f  endeavored, the best I can t e l l ,  t o  accommodate 

Commissioner Bradley w i t h  an a l ternat ive.  And I don' t  th ink  

i t ' s  going too f a r ,  if you read a l l  the depositions, t o  bel ieve 

t h a t  M r .  Devl in and the rest stretched a l i t t l e  b i t  t o  come up 

wi th  an a l ternat ive,  and not only an a l te rna t ive ,  but one tha t  

could be j us t i f i ed .  That wasn't j u s t  bad enough. A f te r  the  

May 6 th  d r a f t ,  which had the  a l te rna t ive  and s t i l l  s o l i d l y  had 

a primary recommendation supporting the customers, the 
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Zestimony and the dra f ts  show tha t  a t  the behest, according t o  

4r. McLean and others, t ha t  Commi s s i  oner Davidson wanted a 

locument tha t  had options and w i th  no spec i f i c  recommendation 

ibout what the appropriate course o f  act ion was t o  take, and 

ipparently Commissioner Bradley did as well. 
Now as a consequence o f  tha t ,  you ended up and we 

2nded up wi th  a s t a f f  recommendation f i l e d  May 8 t h  t h a t  d i d n ' t  

i n  any respect resemble the i n i t i a l  d r a f t ,  t h a t  had no 
.ecommendation whatsoever tha t  said here are three options, 

take your choice. And notwithstanding the, the e f f o r t s  t o  t r y  

and change i t  so i t  was unbiased, anybody t h a t  can read can 
still see t h a t  the recommendation t o  support the Public 

Counsel ' s  pos i t ion  shines through because there wasn't enough 

time f o r  ed i t i ng  t o  change i t  properly. 

Now we've discovered t h i s  - - 

CHAIRMAN JABER: I ' m  sorry. I f  t h a t  i s  the case, 

then doesn't - -  haven't you j u s t  counter, counter - -  what i s  

the word - -  your own argument? 

MR. TWOMEY: No, I have not. 

CHAIRMAN JABER: Explain tha t .  Because I guess my 

fundamental question i s  t ha t  d r a f t  document, would you agree 

wi th  me, doesn't r i s e  t o  the l eve l  o f  a recommendation? 

MR. TWOMEY: I ' m  not suggesting tha t  i t  i s ,  Madam 

Chair. 

CHAIRMAN JABER: Okay. I t ' s  a d r a f t  document. So 
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f o r  purposes o f  my question l e t  me, l e t  me c a l l  i t  the  d ra f t  

document. 

i ncl  uded i n t o  the ul t imate recommendation? 

Is the d r a f t  document i n  some form or  fashion 

MR. TWOMEY: If you want to say - -  i f  your question L 

i s  i s  i t  included i n  some form or  fashion, i n  some l i m i t e d  form 

o r  fashion, yes, ma'am, i t  i s .  

CHAIRMAN JABER: And would you agree w i th  me s t a f f  i s  

not the decision maker? 

MR. TWOMEY: 100 percent. That 's not the point .  

CHAIRMAN JABER: Go ahead. I j u s t ,  I needed t o  get  

those qiest ions out o f  the way. 

MR. TWOMEY: Yes, ma'am. S t a f f  i s  t o  recommend and 

advise. You're the decision makers. You don ' t  have to ,  t h a t  

I'm aware o f ,  except f o r  t r y i n g  t o  educate your attorney i n  

terms o f  what should be placed i n  an order j u s t i f y i n g  your 

decisions, none o f  you r e a l l y  have t o  stand up and say I 
j u s t i f y  my vote thus ly .  Vote i t  up or  down as far as I'm 
concerned. 

But we're not t a l k i n g  about whether the s t a f f  i s  

making decisions here. They don ' t  have a vote. What we are 

ta l k ing  about or what I'm t r y i n g  t o  t a l k  about i s  the 

expectation, and, again, I'm going t o  say i t  r i g h t  out loud ,  

i t ' s  an expectation tha t  the f i v e  o f  you a l l  should have i s  

t ha t  when you get a recommendation from your s t a f f ,  t h a t  you 

can believe i t ' s  t h e i r  work. Whether you agree w i th  i t  or not,  
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i t  ought t o  be t h e i r  work. The technical s t a f f ,  the accounting 

s t a f f ,  the  lega l  s t a f f  ought t o  be able t o  address whatever 

they th ink  i s  appropriate given t h e i r  record i n  the case, 

.ecord evidence, and the applicable law,  and then i f  you want 

to go w i th  it, f ine .  

COMMISSIONER BRADLEY: Question. 

CHAIRMAN JABER: Commissioner Bradl ey. 

MR. TWOMEY: I f  you don ' t  want t o  go wi th it, then 

don't. But - -  
CHAIRMAN JABER: Le t ' s  have Commi ssioner Bradl ey ask 

h i s  question. Hang on t o  tha t .  

MR. TWOMEY: Yes, s i r .  

COMMISSIONER BRADLEY: Those - -  you re fe r red  t o  a 

d r a f t  recommendation and some other d r a f t  recommendations t h a t  

turned i n t o  a recommendation. Wasn't everything done i n  the 

sunshine? I mean, d i d n ' t  you have access t o  the f a c t  t h a t  t h a t  

process was occurring and the other Commissioners also had 

access t o  it? 

MR. TWOMEY: No, s i r ,  I don ' t  t h ink  so. I th ink ,  I 

th ink  the testimony was, i f  I understand your question r i g h t  - -  
COMMISSIONER BRADLEY: We1 1 , M r .  Shreve t e s t i f i e d  

e a r l i e r  t ha t  he was i n  the face o f  h i s  s t a f f ,  which means t h a t  

f o r  sure s t a f f  could have informed him or should have informed 

him as t o  what was going on, and the same w i th  you. 

MR. TWOMEY: No. No. I don't accept tha t .  What 
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d e ' r e  t a l k i n g  about - -  

COMMISSIONER BRADLEY: Did you - -  one other question. 

l i d  you take the t ime  t o  i n te rac t  w i th  s t a f f  during t h a t  period 

o f  time? 

MR. TWOMEY: I d i d n ' t  - -  no, I d i d n ' t  care t o .  I 

d idn ' t  have any, I d i d n ' t  have any necessity or thought I had 

any necessity f o r  dealing w i th  your s t a f f  up u n t i l .  up u n t i l  I 

received what I w i l l  c a l l  de r i s i ve l y  tha t  goofy recommendation. 

COMMISSIONER BRADLEY: Well , question, Mr. Mclean. 

Mr. McLean, during tha t  time frame d i d n ' t  you discuss w i t h  

various Commissioners information tha t  was being discussed 

r e l a t i v e  t o  the possible recommendation? 

MR. McLEAN: Yes, s i r .  But l e t  me answer i t  t h i s  

way. I responded t o  any request from any Commissioner t o  

discuss any aspect o f  the case tha t  they wanted t o  discuss w i th  

me. I took absolutely no e f f o r t  t o  i so la te  them from any 

information a t  a l l .  

COMMISSIONER BRADLEY: Thank you. 

MR. TWOMEY: The, the answer - - i f  I may answer your 

question as I heard it, the testimony - -  and I ' m  not, I ' m  not 

here c r i t i c i z i n g  any member of your s t a f f  whatsoever and I want 

t o  make t h a t  c lear .  The testimony, as I read it, Commissioner 

Bradley and Commissioners, i s  t ha t  the, the discussions t h a t  

s t a f f  had, senior s t a f f  had w i t h  Commissioners Bradley and 

Davidson t o  f i r s t  obtain an a l te rna t i ve  t o  the primary 
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recommendation and then subsequently t o  change the 

recommendation t o  one tha t  was a nonrecommendation, I ' m  fond o f  

ca l l  i ng  it the unrecommendation because i t  doesn't 1 i s t  a 

suggested course o f  act ion as you'd expect but ra ther  j u s t  

three options, my reading o f  the  testimony I th ink  i s  f a i r l y  

c lear is  t ha t  the s t a f f  said they d i d n ' t  feel  i t  was t h e i r  

pos i t ion  t o  go t o  the three remaining Commissioners and ta t t le  
or advise on the a c t i v i t i e s  o f  the other Commissioners. 

Now I ' d  suggest t o  you tha t  but f o r  our pub l i c  

records examinations and the responses thereto and the  

depositions t h a t  we took, t ha t  you, Commissioner Deason and 

Chairman Jaber and Commissioner Baez, would not have been made 

aware tha t  your s t a f f ,  even though i t  was a dra f t ,  i n  several 

d ra f t s  proposed t o  say t h a t  the pub l ic  should win i n  t h i s  case 

and cl ear ly  so , hands down, unambiguous , c l  ear document, 1 ook 

a t  the four corners, but , ra ther  you would be l e d  perhaps 

confusedly, as the r e s t  o f  us were, t o  be given 

said here's three choices, take your p ick .  

document tha t  

And as a consequence o f  t ha t  - -  and everybody out 

there knows about t h i s  now. They know tha t  there was a 

document tha t  went w i th  the customers f i r s t  and foremost and 

they know tha t  there were pressures by two Commissioners to ,  t o  

change the document on senior s t a f f ,  and tha t  the document t h a t  

you now have before you, and i t ' s  beyond me t o  understand why, 

was r e f i l e d  Friday, as I understand it. Everybody knows tha t  
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;hat's k ind o f  a naked excuse f o r  what the s t a f f  really wanted 

:o give you. And my suggestion i s  t o  you that  since everybody 

mows tha t ,  and notwithstanding the document t h a t  you have 

day 8th wasn't changed completely because o f  an absence o f  t ime 

for edi t ing,  tha t  you ought t o  j u s t  g ive f ree  re ign  i n  the  

l u b l i c  and say t o  the s t a f f ,  given a l l  t h i s  t h a t ' s  gone on, 

rJe've got some time here, g ive us your unadulterated 

x-ofessional advice about how you th ink  we should go on t h i s  

zase. And i f  turns out t ha t  they say they s t i l l  want t o  go 

Mith t h i s  three options deal, notwithstanding t h e i r  sworn 

testimony o f  what went before, then f i ne .  But t h a t ' s  the 

thrust  o f  t ha t  par t  o f  our motion asking you t o  go ahead and 

have them republish the rea l  recommendation i s  t h a t  we were 

denied as customers and representatives o f  customers o f  your 

s t a f f ' s  best expert ise and t r u e  fee l ings on t h i s  and so were 

the three o f  you. 

COMMISSIONER BRADLEY: Question. 
CHAIRMAN JABER: Mr. Twomey - - excuse me, 

Commissioner Bradley. 

M r .  Twomey, l e t  me t e l l  you, as Chairman I th ink  i t ' s  

appropriate f o r  me t o  remark on your motion and s t a r t  the 

discusslon. 

have a very  professional s t a f f .  As I look around the country, 

I th ink  the Flor ida s t a f f  i s  the most professional s t a f f ,  and I 

am very proud o f  them and t h e i r  a b i l i t i e s .  And I know when 

I agree w i th  you wholeheartedly w i t h  respect t o  we 
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they show up a t  agenda they are prepared t o  answer very 

3 i f f i c u l t  questions, and I know when they f i l e  the  

recommendation they p u t  t h e i r  heart and soul i n t o  t h e i r  

recommendation and they work nights and weekends. 

I've seen them. I've received c a l l s  from them. I know t h e i r  

professional ism. 

I know tha t .  

Here's where I don' t ,  where I don' t  agree w i th  you. 

I t ' s  not a recommendation u n t i l  i t  gets f i l e d .  

d i f f e ren t  reasons the d r a f t  w i l l  change. I understand the 

po in t  you make, but here's where I ' m  somewhat offended by your 

recommendat i on. 

For many, many 

With a l l  due respect t o  t h a t  professional s t a f f ,  they 

don't have t o  give me a document tha t  w i l l  100 percent 

corre la te or agree w i th  what I'm going t o  f i nd .  I have, a t  the 

sake o f  sounding arrogant, enough expert ise and knowledge on my 

own t o  ask them tough questions and modify the  recommendation. 

So I'm not offended when they give me a recommendation tha t  has 

three or four options or  20 o r  even one. 

modifying it, denying i t  or  agreeing w i th  it, and I'm not shy 

about ra t i ona l i z i ng  or explaining the ra t iona le  because my 

philosophy i s  I ' m  u l t imate ly  accountable t o  the people o f  the 

State o f  Flor ida,  I agree. But I go t o  sleep a t  n igh t  knowing 

I've asked the questions, I ' v e  made a decis ion and i t ' s  my 

I'm not shy about 

decision. 

Saying a l l  o f  tha t ,  I have a d i f f e r e n t  s t y  
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ioesn' t  make i t  illegal ac t iv i ty .  That doesn't make i t  

inappropriate activity. My philosophy i s  this: We came i n  a 
/ear and a ha l f  ago w i t h  a new mission statement, a new 
itructure. I invited consumer advocates and u t i l i t i es  and 

iractitioners and former Commissioners and everyone else t o  the 
:able and I said, here's our new structure, here's our mission 
;tatement. You got  any problems, do you have any complaints? 
3ased on t h a t  we a l l  moved forward. I don ' t  have t o  
nicromanage staff because they understand their direction. 
jon ' t  have t o  ask for alternatives, but  i t  doesn't make i t  

wong t o  ask f o r  an alternative. 
:ommissioner. 
lave the benefit of three years on the Commission. 

I 

I'm also not a new 
I have the benef i t  o f  s t a f f  experience a n d . 1  

My concern about your recommendation and how i t  gets 
wesented, your motion and how i t  gets presented, there's a 
real difference between a s t a f f  recommendation and a Commission 
decision. It's not a recommendation u n t i l  i t  gets filed and 

i t ' s  not a decision u n t i l  we make i t .  
Commissioners, do you have any questions or concerns 

or can we move on? 
MR. TWOMEY: 

COMMISSIONER BRADLEY: 1 need t o  ask a question. 
CHAIRMAN JABER: Mr. Twomey, i t  w a s n ' t  question. 
COMMISSIONER BRADLEY: I need to ask a question. 
CHAIRMAN JABER: 

May I respond t o  t h a t ?  

I just needed you t o  know what my 
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Feeling on tha t  was. 

Commi ss i  oner Bradl ey. 

COMMISSIONER BRADLEY: You know, Con" ss i  oner , I 

nean, Mr. Twomey, when I was sworn i n  I up f ront  said t h a t  I'm 
3r-1 advocate o f  a Commission, Commissioner-driven process. And 

l e t  me ask you a question. Is t h i s  a Commissioner-driven 

3rocess or a s ta f f -d r i ven  process? 

MR. TWOMEY: Is - -  I'm sorry. Is what? 

COMMISSIONER BRADLEY: This process t h a t  we have, 

t h i s  administrat ive process t ha t  we have here a t  the 

Commission, who u l t imate ly  makes the decisions here? 

MR. TWOMEY: The Commissioners do obviously. 

COMMISSIONER BRADLEY: So i s i t  a Commi ssion-dr iven 

process or a s ta f f -d r i ven  process? Who works f o r  who? Who - -  

which dog i s  wagging t h e i r  t a i l ?  

MR. TWOMEY: Sure. 

COMMISSIONER BRADLEY: Is the t a i l  wagging the dog or  

i s  the dog wagging the  t a i l ?  

MR. TWOMEY: You're i n  charge, Commissioner. But 

what I'm saying t o  you - -  

COMMISSIONER BRADLEY: Okay. Okay. Now my other 

question i s  t h i s .  Gett ing back t o  what you said was a, was an 
excellent agreement, do you agree tha t  t ha t  was an excel lent  

agreement? 

MR. TWOMEY: Yes. 
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COMMISSIONER BRADLEY: Was i t  good f o r  the consumer? 
MR. TWOMEY: 

COMMISSIONER BRADLEY: Is there an  agreement right 
now or i s  there a disagreement? 

MR. TWOMEY: There i s  a document styled "Settlement 
Agreement," so there's a document. There's a disagreement, a 
large one, as t o  how much money t h a t  entitles the customers 
from this u t i l i t y .  

I f  interpreted properly, yes. 

COMMISSIONER BRADLEY: Okay. I want a yes or no 
Is there an agreement or a disagreement? answer. 

MR. TWOMEY: I ' m  going t o  give you the same answer, 
Commi ssi oner . There I s a settl ement agreement t h a t  y '  a1 1 

approved. There i s  a disagreement as t o  how t o  interpret it. 
COMMISSIONER BRADLEY: Okay. I ' l l  t ry  i t  one other 

way then. 
MR. TWOMEY: The question doesn't lend itself t o  a 

yes or no. 
COMMISSIONER BRADLEY: If, i f  there's a settlement 

agreement but  a disagreement, does t h a t  render the agreement 
moot or i s  i t  s t i l l  enforce? 

MR. TWOMEY: No, s i r .  As I s a i d  before i n  opening my 

remarks, there i s  a document that ' s  been approved by this 
Commission i n  a Commission order, and t o  t he  extent t h a t  there 
i s  any disagreement about how i t  should be interpreted, f i r s t ,  

second, fourth year, my belief i s  t h a t  i t ' s  your ob l iga t ion  as 
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the regul a tory  agency t o  i n te rp re t  i t  . 
COMMISSIONER BRADLEY: Okay. Now I want you t o  

switch hats now, i f  t h a t ' s  possible. 

I n  the instance where you, I mean, where you're a t  

home w i th  your chi ldren and they disagree about something t h a t  

you a l l  have agreed t o ,  how do you normally mediate t h a t  

dispute? Do you take - - I mean, do you come up w i th  options or  

do you jus t  give one c h i l d  an  opinion and not consider the 

other one? I mean, especial ly i f  you don ' t  know a l l  the f a c t s  

o f  the dispute t h a t ' s  occurring i n ,  i n  your s i tua t ion ,  I mean, 

i n  tha t  case. I mean, how - - I mean, do you come up w i t h  

opt ion A ,  B and C, or do you just  say, wel l  , hey, Johnny, you 

know, I go w i th  option A and, Fred, you know, forget it? 

MR. TWOMEY: We1 1 , I t h ink  it, you know, not t r y i n g  

t o  ignore your , your, your question - - 

COMMISSIONER BRADLEY: I j u s t  need the benef i t  o f  

your w i  sdom. 

MR. TWOMEY: Well, what I'm t r y i n g  t o  th ink  i s ,  I ' m  

t r y i n g  t o  th ink honestly i s  how do I do t h a t  and i s  it, i s  i t  

r i g h t ?  So I'm not sure. 

COMMISSIONER BRADLEY: I mean, i n  cases where you 

don ' t  have the facts.  

MR. TWOMEY: Oh, I th ink ,  I t h ink  the - -  I th ink  you 

would ask - -  i f  there weren't  any facts and no w r i t t e n  

agreement t o  in te rpre t ,  I t h ink  you'd ask both sides t o  give 
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t h e i r ,  t h e i r  view o f  the, o f  the events. 

CHAIRMAN JABER: Mr. Twomey, were you, were you done 

wi th  your presentation? 

MR. TWOMEY: Yes. 

CHAIRMAN JABER: Okay. All r i g h t .  Let's see. I 

haven't forgotten anyone else on t h i s  side. We're going t o  

come back - - Comrni ssioner Deason - - Commissioner Davidson, d i d  

you have a question? 

MR. McLEAN: Commissioner Jaber, may I say one thing? 

CHAIRMAN JABER: No. Commissioner Deason has a 

question. 

MR. McLEAN: Sorry. 

COMMISSIONER DEASON: I'm sorry. I have a question. 

My microphone was o f f .  You probably d i d n ' t  hear me. 
M r .  Twomey, what i s  i t  t h a t  you - - when you re fe r  t o  

recommendation, what i s  t h a t  in your view? 

MR. TWOMEY: What i s  the rea l  recommendation? 

COMMISSIONER DEASON: Yes . 
MR. TWOMEY: I th ink  it - -  a t  the very l eas t  i t  i s  

May 6th d r a f t .  There's a legal  recommendation there 

esses the fac t  t h a t  the document i s  unambiguous, i t ' s  

c lear .  There i s  a primary s t a f f  recommendation tha t  was 

consistent w i th  the recommendation d r a f t s  from the outset, and 

there i s  a, an a l te rna t ive  t h a t ' s  recommended. That's, t h a t ' s  

my bes t  answer. 
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My preferable answer i s  j u s t  the one t h a t  they f i r s t  

came out w i th  where there wasn't any, any - -  l e t  me put i t  t h i s  

day. The d r a f t  tha t  existed p r i o r  t o  any demonstrable 

Eommissioner influence on the document was j u s t  a s t ra igh t  

recommendation f o r  the, f o r  the customers. I don ' t  have any 

problem w i th  the a l te rna t ive  p a r t i c u l a r l y .  

COMMISSIONER DEASON: Wel l ,  I guess my question i s  

t h i s .  I agree w i th  your statement t h a t  a Commissioner, and i t  

i s  the way I ' v e  always t r i e d  t o  conduct myself, a Commissioner 

i s ,  i s ,  should expect the unbiased absolute best professional 

recommendation from the s t a f f .  I ,  as a Commissioner, I'm f ree 

t o  agree w i th  tha t ,  disagree, f ind fau l t ,  c r i t i c i z e  or  

whatever, and tha t  ' s  my respons ib i l i t y .  

be my expectation tha t  t ha t  recommendation i s  staff's 
recommendation. And i f  I'm not ge t t i ng  tha t ,  t h a t  troubles me. 

That's what I expect. 

But i t  i s  - - i t  should 

I guess my question t o  you i s  given where we are i n  

t h i s  process now, the Commission i s  going t o  have t o  make a 

decision. I n  your view, how do we get the unbiased, object ive 

professional recommendation i n  f r o n t  o f  the Commissioners? Is 

t ha t  j u s t  t o  g ive  s t a f f  another opportunity t o  f i l e  a 

recommendation or i s  i t  we go w i t h  a previous version and j u s t  

somehow put a stamp o f  approval saying t h i s  i s  t h e  

recommendation tha t  we a re  going t o  u t i l i z e  i n  t h i s  case? How 

do we proceed from t h i s  po int ,  I guess, i s  my question? 
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MR. TWOMEY: I n  t h i s  par t i cu la r  case my advice t o  you 

dould be t o  j u s t  o f fe r  t o  your s t a f f  an opportunity, a 

requirement tha t  by a date cer ta in  they f i l e  the  recommendation 

that  they would have f i l e d  but f o r  the communications from the  

two Commissioners and go w i th  tha t .  

I f  i t  turns out, i f  i t  turns out t h a t  they don ' t  

change it, then t h a t ' l l  say something. 

they change it, then w e ' l l  see what they say. 

I f  i t  turns  out that  

The - -  a l l  I'm saying, Commissioner Deason, i s ,  i s  

t h a t  - -  and the Chairman, don ' t  get me wrong, the strong 

Commissioners t h a t  are knowledgeable i n  the l a w  and the  fac ts  

o f  the case and t h a t  k ind o f  s tu f f ,  and I've seen both o f  you 

do t h i s  over the course o f  many years, don ' t  have problems 

challenging s t a f f .  Even i f  i t ' s  s t a f f ' s  best professional 

advice, i f  you disagree w i th  them, s t a f f  doesn't always get i t  

r i g h t ,  nor can they be expected t o  always get it r i g h t ,  then 

you say I disagree here, there, whatever, deny s t a f f .  It 

happens. a l l  the time. 

The, the concern I have here and why I'm making such 

a b i g  deal of i t  i s  tha t ,  i s  t ha t  i f  I could f i l e ,  i f  I could 

f ind ,  i f  I could f i n d  a s ta tu to ry  basis f o r  it, I'm not saying 

there i s n ' t  one, I ' d  f i l e  a ru le ,  proposed r u l e  asking y ' a l l  t o  

adopt a r u l e  t h a t  says Commissioners - - and I 'm not j u s t  

t a l  k ing about t h i s  case, I ' m  t a l  k ing  about any case - - 

Commissioners should not direct s t a f f  t o ,  t o  have the form and 
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substance o f  a recommendation i f  i t ' s  done t o  the  exclusion o f  

the knowledge o f  the other Commissioners. 

COMMISSIONER BRADLEY: Mr. Twomey, d i d  I j u s t  hear 

you say though t h a t  you would d i rec t  us, i f  you had your 

druthers. t o  have asked s t a f f  or t o  d i rec t  s t a f f  t o  go back t o  

the o r ig ina l  recommendation? I s n ' t  t h a t  - - 

MR. TWOMEY: No, s i r .  I said, I s a i d  the  - -  
Eommissioner Deason asked me more spec i f i ca l l y ,  what do you, 

d h a t  do you mean by t h i s ?  And what I'm saying i s  I would do it 

r igh t  now. Say, hey, s t a f f ,  car te  blanche, you know, we give 

you a week or  ten days. F i l e ,  f i l e  a recommendation i n  t h i s  

case and, and pretend tha t  no Commissioners spoke t o  you on 
t h i s  issue, o r  t o  the extent that they have, ignore them. Give 

us your professional recommendation on the l a w  and on the fac ts  

o f  the case t o  the extent t ha t  they ex i s t  and l e t ' s  s t a r t  over 

on t h i s .  , 

CHAIRMAN JABER: Commissioner Deason, did you have 

other questions? 

COMMISSIONER DEASON: NO. 

CHAIRMAN JABER: Commissioner Bradley, you had 

another question? 

COMMISSIONER BRADLEY: No. But M r .  Twomey, w i th  a l l  

respect, and I, I r e a l l y  appreciate and understand t h a t  you 

have a l o t  o f  expert ise i n  these matters, but our quandary i s  

t ha t  we have no basis f o r  rendering a t  t h i s  po in t ,  i n  my 
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apinion, a decision e i the r ,  i n  e i ther  d i rec t ion ,  not d i rec t ion ,  

but i n ,  w i th  respect t o  e i ther  po in t  o f  view. I'll put i t  t h a t  

day. And you have t o  recognize and rea l i ze ,  i n  my opinion, the  

quandary tha t  t h i s  august body i s  i n .  

t o  make a decision when you r e a l l y  don ' t  have the  fac ts  before 

you. And i t ' s  even more d i f f i c u l t  and it, i t kind o f ,  i t  

r a t t l e s  your confidence i n  your compadres when you give them 

the opportunity or  the task o f ,  o f  going out and coming up w i th  

a decision, and then a l l  o f  the sudden they get back and say, 

wel l ,  hey, there 's  no deal , and, you know, you know, i f  you 

don ' t  go w i th  me, you know, you are a bad person. Well, i f  you 

don ' t  go w i th  me, you're a bad person. I mean, that  puts us i n  

a t e r r i b l e  f i x .  And i t ' s  k ind  o f  hu r t fu l  t o ,  you know, t o  s i t  

and t o  read and t o  see some o f  the th ings tha t ,  I mean, t o  

l i s t e n  t o  some o f  the th ings tha t  are being sa id and t o  read 

some o f  the th ings tha t  are being sa-id when t h i s  body, i n  a l l  

earnestness, i s  working t o  resolve a dispute that  i t  has no 
information about and t h a t  i t  gave the respons ib i l i t y  o f  t o ,  

t o ,  t o  some very good people, good par t ies ,  wel l  -informed 

par t ies t o  come back w i th  a decision tha t  would be benef ic ia l  

t o  everyone who has a vested i n te res t  i n  t h i s  par t i cu la r  issue. 

So, you know, you have t o ,  you know, understand what, 

what our predicament i s ,  you know, and t o  s i t  and t o  l i s t e n  and 

t o  say, we l l ,  you know, we want you a l l  t o  resolve t h i s  

dispute, but  don ' t  l e t  t h i s  informat ion enter the p ic tu re  or  we 

I t ' s  k ind  o f  d i f f i c u l t  
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vant t o  go back ten years on this particular issue. Well, t o  
ne tha t ,  t o  me tha t  doesn't show earnestness w i t h  respect t o  
dorking t o  resolve the particular issue o f  the dispute. And 

since you - - i f  you have a - - i f  you have ten points i n  a 
settlement and you disagree about nine, t h a t  means, i n  my 

]pinion, t h a t  the whole settlement i s ,  i s  moot. Either you 

3greed or you d i d n ' t  agree, You can't say I agree on nine but  

clisagree on ten and say we have a settlement. 
And, you know, because we a l l ,  because we as a body 

gave you a l l  a responsibility o f ,  o f  coming up w i th  a 
settlement, and now i t  has, i n  your opinion,  been rendered moot 

or dissolved because o f  some di  sagreement about  po in t  number 
10, that  puts us i n  an awful position. 

MR. TWOMEY: Yes, s i r .  But I d i d n ' t  say that. But 

le t  me - - i f  I may respond, Madam Chair. 
The - -  and I want t o  say this w i t h  a l l  due respect t o  

you and Commissioner Davidson. 
filed Friday t h a t  y ' a l l  are the two most junior Commissioners 
on this body, and I d i d  t h a t  f o r  a reason. 

I pointed out  i n  my motion 

The - -  i n  particular w i t h  this settlement agreement 
i t  wasn't really done, i f  you ' l l  go back and t h i n k  about i t ,  

Commissioner Bradley, and you weren't here, o f  course, 
Commissioner Davidson a t  the time, there was a wealth o f  

information filed i n  the case. There was testimony, prepared 
testimony t ha t  you never heard and was sworn t o .  There were 
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that  they could make a be t te r  decision i f  settlement were t o  

come. And as y o u ' l l  r e c a l l ,  the settlement, I believe, came 
the day before the hearing was supposed t o  start .  So we were 

r i g h t  there a t  the s ta r t i ng  gate and the company thought that 

i t  would be i n  i t s  best in te res t  t o  agree t o  the settlement 

negotiated by Public Counsel and the r e s t  and they accepted it. 

But my po in t  i s ,  i s  t ha t  i t  wasn't t h a t  you d i d n ' t  

have anything t o  look a t  o r  your s t a f f  have anything t o  look a t  

when you accepted t h i s  agreement. You had MFRs tha t  showed the 

company was asking f o r  t h i s  much money i n  revenues and expenses 

and so f o r t h  and, notwithstanding tha t ,  they agreed t o  the 

documents. So i t  wasn't done i n  the cold. And as I pointed 

out before, t o  the extent, and I give your s t a f f  c red i t  f o r  

t h i s ,  t o  the extent, t o  the extent they looked a t  i t  and saw 

t h a t  there was a p o s s i b i l i t y  f o r  ambiguity a t  a l a t e r  date, 

they brought tha t  t o  your a t tent ion,  and they bel ieve, a t  leas t  

as I could read i t , t h a t  they resolved those ambiguities 

against you. 

Now as t o  the r e s t  o f  it, Commissioner Bradley, t h i s  

i s  your job. 

i s .  The, the f i v e  o f  you asked f o r  these posi t ions,  you asked 

t o  be nominated, you asked t o  be appointed. When i t  comes 

r i g h t  down t o  it, y ' a l l  perform the functions o f  the most 

expensive in terms o f  the  cases and controversies you hear - -  

I mean, t h i s  i s ,  t h i s  i s  what I th ink  your job 
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you ' r e  Admi n i  s t r a t i  ve Law Judges. That ' s i t  . 
I mean, i f  I want  t o  b u i l d  a dock on the Wakulla 

R iver  and I get crossways w i th  DEP and I get a hearing, 1 go 

get myself an experienced Administrat ive Law Judge a t  DOAH and 

they hear the case, they don ' t  do t h i s ,  they don ' t  do t h a t ,  

they take evidence, they r u l e  on the l a w .  And t h a t ' s  what you 

do day i n  and day out, s i t  as Administrat ive Law Judges. 

Almost a1 1 your cases are quasi - j u d i c i a l  , so you' r e  s i t t i n g  as 

judges, not as l eg i s la to rs  l i k e  i n  your r u l e  proceedings and so 

fo r th .  And the di f ference between you and the  guy or  the lady 

tha t  does, the Administrative Law Judge t h a t  does the dock 

cases i s  t ha t  you're rou t i ne l y  dealing i n  the hundreds and 

m i l l i ons  o f  do l lars .  And I t h ink  fa i r l y  here the issue here i s  

40 or $50 m i l l i o n  when you're looking a t  the four-year term o f  

the agreement. 

But what I'm saying, again, I mean t h i s  respec t fu l l y ,  

t h i s .  t h i s  i s  your job. 

approved t h i s  agreement and there i s  a disagreement, as you 

pointed out, between the customers and the u t i l i t y .  And, and I 

th ink  we a l l  accept. the u t i l i t y  does, I know the customers do, 

I believe, t ha t  we b r ing  <t t o  y ' a l l  and you've got  t o  resolve 

it. And, and,  you know, you use your s t a f f  t o  the extent you 

want t o  l i s t e n  t o  what they have t o  say, l i s t e n  t o  your lawyers 

about the in te rpre ta t ion  o f  the l a w ,  and, and make a decision. 

You have t o  s i t  there, and you've 

. I f  the And i f ,  and i f  we don ' t  l i k e  i t ,  we might appea 
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Iompany doesn't 1 i k e  i t , they might appeal. 

to t r y  and do tha t .  And i t ' s  not t ha t  - -  I d o n ' t  t h ink  i t ' s  

meally tha t  burdensome. 

you, but y ' a l l  can do i t . 

But i t ' s  your job  

I mean, I don ' t  l i k e  t o  disagree w i t h  

CHAIRMAN JABER: Mr. Twomey, the l a s t  three minutes 

I f  discussion, i n  a l l  candor, i s  the exact reason I'm not going 

to  support your motion t o  have s t a f f  f i l e  the  real 

recommendation. You're r i g h t .  It i s  our job. To support your 

notion gives more importance t o  a d r a f t  document and, frankly,  

a s t a f f  recommendation tha t  I j u s t  don ' t  agree w i th .  

So I want, I want t o  explain. I t  i s  not t h a t  I 

disagree w i th  you w i th  respect t o  your f r u s t r a t i o n  l eve l .  And 

maybe I ' m  - -  maybe I e r r  on the side o f  I understand my own 

a b i l i t i e s  and I understand the questions I'm going t o  ask and I 

understand t h a t  none o f  us are shy about posing t o  s t a f f  when 

the decision does come back which recommendation i s  

appropri ate, whi ch woul dn ' t work, what are the pros and cons, 

what's l e g a l l y  appropriate. So f o r  the very same reasons you 

jus t  a r t i cu la ted  the l a s t  few minutes I'm not  going t o  support 

your mot i on. 

i 

b 

Commissioner Davidson, and then we're going t o  go t o  

Mr. McGee. 

COMMISSIONER DAVIDSON: Thanks. I j u s t  have a couple 

o f  questions f o r  counsel. 

M r .  McLean, what i s  the nature of t h i s  case, i t  
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iounds and i n  what d isc ip l ine?  

MR. McLEAN: It sounds a l i t t l e  b i t  l i k e  contract, 

Jut I ' d  caution you very c a r e f u l l y  tha t  i t  i s ,  may or may not 
le a contract. I don ' t  know whether i t  i s  or  not.  And I don ' t  

think anybody here can po in t  you t o  a l a w  t ha t  says t h i s  i s  a 

:ontract between negot iat ing par t ies.  You decided t h a t  t h i s  

3greement meets the pub1 i c  i n te res t .  

COMMISSIONER DAVIDSON: Who i s  the primary 

kaf tsperson o f  the i n i t i a l  s o r t  o f  d r a f t  t h a t  came out? 

MR. McLEAN: I'm a f r a i d  I don ' t  know t h a t .  I had the 
impression t h a t  i t  was j o i n t l y  drafted. 

COMMISSIONER DAVIDSON : Does anyone know? D r  . Bane? 

DR. BANE: I bel ieve M r .  Slemkewicz and Ms. Brubaker. 

MR. McLEAN: Oh, I misunderstood your question, 

Zommissioner. I thought you were r e f e r r i n g  t o  the  agreement. 
COMMISSIONER DAVIDSON: The primary draftsperson o f  

the i n i t i a l  d ra f t s  recommendation. 

MR. McLEAN: I 'm sorry. 
CHAIRMAN JABER: Oh, I thought you meant the  

agreement . 
COMMISSIONER DAVIDSON: No. So i t ' s  - - 

MR. McLEAN: I t h ink  M r .  Slemkewicz - -  i n  Mary's shop 

anyway, and we had some involvement w i th  i n  lega l .  

COMMISSIONER DAVIDSON: Is M r .  Slemkewicz a contracts 

1 awyer? 
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MR. McLEAN: No, s i r ,  he's not .  
COMMISSIONER DAVIDSON: I s  he a lawyer o f  any 

l j  sci pl i ne? 

MR. McLEAN: He i s  not. 
COMMISSIONER DAVIDSON; I f  you had i t  t o  do over, 

vould you s t a f f  t h i s  case, would you s t a f f  t h i s .  t h i s  docket 

the same way? 

MR. McLEAN: No, s i r .  I wouldn't. 

COMMISSIONER DAVIDSON : And why not? 

MR. McLEAN: Because I bel i eve  i t  ' s essential 1 y a 

legal judgment. And I bel ieve tha t  technical s t a f f  ought t o  

t e l l  you the import, the l i k e l y  consequences o f  any judgment 

that  you make. But the judgment t h a t  you make and whether you 

should make i t  should have been a matter res t r i c ted  t o  the 

1 egal department 

COMMISSIONER DAVIDSON; In your experience as General 

Counsel or formerly a's a s t a f f  attorney here or as an a ide t o  

Commissioner John Marks, have Commi ssioners ever before asked 

t h a t  options be explored i n  s t a f f  recommendations? 

MR. McLEAN: Yes, si r .  
COMMISSIONER DAVIDSON: More than once? 

MR. McLEAN: Yes, s i r .  

COMMISSI.ONER DAVIDSON: Can you r e c a l l  any instance 

when tha t  occurred during your tenure as General Counsel? 

MR. McLEAN: Not spec i f i ca l l y .  But I ,  I confer with 
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Commissioners rout ine ly .  

lawyer t o  br ing them recommendations which they w i l l  f i n d  - -  

which have some chance o f  success w i th  the Commissioners 

themsel ves . 

I believe i t ' s  my respons ib i l i t y  as a 

And I a lso believe, t o  be absolutely frank about it, 

t h a t  I have an obl igat ion t o  the Commissioners t o  ensure that  

they ' re  not surprised by an adverse recommendation t h a t  I know 

they might not l i k e  and so fo r th .  So I confer w i th  them 

rou t ine ly .  Not speaking f o r  D r .  Bane, but I bel ieve she does, 

too. I th ink  i t ' s  my ob l iga t ion  t o  do so as t h e i r  lawyer and 

as the i  r empl oyee . 
COMMISSIONER DAVIDSON: And one f i n a l  question. Did 

I ever request o f  you a recommendation t h a t  ru led  i n  favor o f  

any party i n  t h i s  case? 

I MR. McLEAN: No, s i r .  And I .want t o  - -  I tried t o  

speak a l i t t l e  while ago. Mr. Twomey used the  word "pressure." 

I re jected i t  i n  my deposition, I reject i t  now. You never put  

any pressure on me t o  recommend anything any par t i cu la r  way, 

and nei ther d id  Commissioner Bradley. 

COMMISSIONER DAVIDSON: Thank you. 

MR. McLEAN: Yes, s i r .  

CHAIRMAN JABER: Mr. Shreve, you had your microphone 

on a minute ago. I d i d n ' t  mean t o  ignore you. 

MR. SHREVE: I t h ink  you've already taken care o f  the 

point  t ha t  I was going t o  make. I t  was as t o  whether to go 
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back t o  s t a f f  a t  this time. I th ink  i t ' s  time t o  make a 

deci s i  on on t h i  s. 

CHAIRMAN JABER: Yeah. Same th ing,  Mr. Kise? 

MR. KISE: Yes. I mean, Chairman Jaber, I th ink  jus t  

i n  brief response, t o  be clear on the record from the Attorney 

General ' s pos i t ion  regarding the  exchange, and Commissioner 

Deason's question about what we would do. 

General believes you can ' t  r e a l l y  unr ing the bell a t  t h i s  

po in t .  

I mean, the Attorney 

I t ' s  time t o  move on. 

I f  you want t o  know what the S t a f f  would or wouldn't 

have recommended, then I would respectful  ly suggest t o  the 

Commission j u s t  look a t  the record. There i s  deposition 

testimony, there i s  d ra f ts ,  there i s  current - -  but  a t  t h i s  

po in t  the Attorney General ce r ta in l y  - -  and t h i s  i s  without 

commenting, t o  be clear,  on the propr ie ty  or l ack  thereof, we 

are not making any - - you know, t h e  existence or  lack thereof 

o f  any separate inves t iga t ion  tha t  deals with t h i s  issue. Just 

simply, substantively, the record i s  what i t  i s .  And going 

back now we th ink would unduly delay these proceedings. 

Sending i t  back t o  S t a f f ,  and I don ' t  mean t o  

disagree w i th  co-counsel, but  i n  our pos i t ion  sending i t  back 

t o  S t a f f  now and s ta r t i ng  t h i s  a l l  over again we don' t  bel ieve 

would be productive. We do respect the  Commission's role t o  

make f i n a l  decisions, and we bel ieve t h a t  you have the 

information i n  f ron t  of you. 
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CHAIRMAN JABER: Thank you, Mr. Kise. M r .  McGee. 

MR. SHREVE: May I j u s t  add t o  tha t?  

CHAIRMAN JABER: Yes. 

MR. SHREVE: I d i d n ' t  say tha t  much, because I 

thought you had taken care o f  it. 

undermine what Mr. Twomey i s  saying on here, but I th ink  a t  

t h i s  po in t  we have a very narrow decision t o  make, and I t h ink  

y o u ' l l  make i t  on the basis o f  what you know now and what i s  t o  

come. And I don ' t  th ink  we need t o  prolong t h i s .  We need a 

decision on whether or not we are going w i th  the  agreement or 
not 

I t ' s  not  t h a t  I want t o  

CHAIRMAN JABER: Thank you, Mr. Shreve. 

M r .  McGee, go ahead. 

MR. McGEE: Thank you, Madam Chairman. Ms. Bowman 

will make the argument on behalf o f  Progress Energy. Thank 

you 

CHAIRMAN JABER: Te l l  me your name one more time. 

MS. BOWMAN: J i l l  Bowman on behalf o f  Progress Energy 

I would like t o  refocus. There has been a va r ie t y  o f  F lor ida.  

comments on a number o f  top ics during the  events o f  t h i s  

morning, and I th ink t h a t  we need t o  refocus on the fac t  t h a t  

there are cer ta in  motions before the Commission today f o r  t h e i r  

consideration and determination. And tak ing  them i n  the order 

as Commissioner Jaber suggested, I would begin by discussing 

the motion i n  l imine.  The dispute appears t o  be f a i r l y  narrow 
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as  t o  what remains i n  contention w i th  regard t o  the motion i n  

l imine. And I would l i k e  t o  start  by t a l k i n g  about the f a c t  

t ha t  t h i s  i s  not an instance which t h i s  Commission i s  being 

asked t o  i n t e r p r e t  a contract agreed t o  by p r i v a t e  par t ies .  

i s  an instance i n  which the Commission i s  being asked t o  

i n te rp re t  an order o f  the Commission tha t  approved an agreement 

between the par t ies  concerning the settlement i n  t h i s  case. 

And there are - -  i n  tha t  context we bel ieve t h a t  the Commission 

can adequately consider w-ithout r e s o r t  t o  anything outside o f  

the record tha t  was before i t  when i t  made t h a t  decision t o  

approve t ha t  settlement agreement. 

I t  

CHAIRMAN JABER: Hold on r i g h t  there, Ms. Bowman. 
Mr. Beck, don ' t  you agree w i t h  t h a t  so f a r ?  

MR. SHREVE: 

CHAIRMAN JABER: What Ms. Bowman j u s t  said was she 
1 was probably t a l k i n g  t o  Mr. Beck. 

views t h i s  as a request t o  i n te rp re t  the order o f  the 

Commission and t o  not look outside the l i m i t e d  record o f  the 

decision the Commission made. 

words i n  your mouth. But t h i s  goes back t o  the beginning o f  

what I said a t  the s t a r t  o f  the agenda, I need t o  understand 

where you disagree. 

Is t h a t  r i g h t ?  Don't l e t  me put 

MS. BOWMAN: And I th ink  t h a t  - -  

CHAIRMAN JABER: Say what you said again. And, Mr. 

Beck, I want you t o  respond. 

MS. BOWMAN: The company's pos i t i on  in t h i s  case, 
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laving withdrawn the a f f i d a v i t  of Mr. Portuondo, i s  t h a t  the  

:ommission can consider t h i s  matter as a legal  issue without 

-esort t o  anything tha t  was not before i t  a t  the time i t  made 
i t s  decision t o  approve the agreement and issued i t s  order 

vhich i s  what i s  being reviewed here. 

ietween pr iva te  par t ies tha t  t h i s  Commission had no involvement 

v i t h  or p r i o r  consideration o f ,  i t  i s  a review o f  the 

:ommission's order. 

I t  i s  not  an agreement 

And we bel ieve tha t  t h a t  i s  what the Commission i s  

the w t i t l e d  t o  consider. And i t  i s  e n t i t l e d  t o  consider i t  i n  

Iontext o f  the information tha t  i t  had when it made i t s  

jetermination t o  approve t h a t  order, inc lud ing as fo l lows - 

CHAIRMAN JABER: Okay. So you jus t  went beyond. I n  

information i t  had you would include MFRs and th ings tha t  were 

lot put i n t o  the record as sworn testimony. 

MS. BOWMAN: Let me c l a r i f y  exact ly  what we intend - -  
CHAIRMAN JABER: Let me ask a very b la tan t  question. 

Io you agree o r  can you agree today t h a t  the only th ing  we 

should consider on Ju ly  9 th  i s  the contract, our order, and 

dhat occurred a t  agenda. Can you a l l  agree t o  tha t?  

MS. BOWMAN: I th ink  we can, perhaps w i th  one l i m i t e d  

2xception. depending on whether or not i n  the Commission's view 

the l i m i t e d  factual  informat ion t h a t  we bel ieve you did, i n  

fac t ,  consider i n  making your determjnation i s  - -  then you 

dould otherwise consider i t  t o  be e x t r i n s i c  t o  the order o r  t o  
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the agenda discussion - - 

CHAIRMAN JABER: I don' t  know what t h a t  means. 

COMMISSIONER DAVIDSON: I don't, e i ther .  What 

information? What i s  the piece o f  information you are t a  

about? How would our p r i o r  consideration a f f e c t  tha t?  

Wouldn't t ha t  - -  i f  we have already heard and considered, 

s the 

k i  ng 

are 

we reconsidering? Sorry. I d i d n ' t  mean t o  s o r t  o f  jump in,  but 

I d i d n ' t  know - -  I am confused about what piece o f  information 

beyond the agreement . the order enforcing the agreement . and 

possibly the agenda t ransc r ip t  o r  pieces o f  informat ion 

s p e c i f i c a l l y  would Progress urge us t o  look to? 

CHAIRMAN JABER: Thank you, Commi s s i  oner Davi dson 

And having voted on it, l e t  me be spec i f i c  and t e l l  you what I 

d i d  consider. 

c o - f i l e d  i n  f ron t  o f  us. 

posed i n  t h a t  agenda del iberat ion.  

one Commissioner, I d i d n ' t  look a t  your MFRs, because 

settlements by t h e i r  nature are compromise. You g ive some, you 

take some. I d i d n ' t  second-guess you, I d i d n ' t  second-guess 

them. That i s  what I considered. So I am t e l l i n g  you I 

considered your settlement and the questions and answers tha t  

were presented as we del iberated. Why should I consider 

anything more i n  i n t e r p r e t i n g  my order? 

I considered the settlement t h a t  you a l l  

I considered the questions tha t  were 

I am here t o  t e l l  you as 

MS. BOWMAN: I t h i n k  tha t  there i s  a s t a r t i n g  point  

from which, and perhaps i t  can be i n fe r red  from the agreement 
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i t s e l f  and there i s n ' t  rea l l y  a need i n  - -  

COMMISSIONER DAVIDSON: You're jumping around. One, 

d h a t  i s  the s ta r t i ng  point? Two, where, how would we make t h i s  

inference from the agreement? And, three, in general, and 

rnaybe take these issues one-by-one - -  sorry, again, I didn't 
mean t o  jump o f f ,  Chairman - -  why wouldn't the MFRs or other 

documents out there have through the doctr ine o f  merger, have 

basically been deal t  w i th  i n  the Settlement agreement i t s e l f .  

So i f  you can adopt a s t a r t i n g  p o i n t ,  what  inference i s  i t  tha t  

we need t o  make, and then t a l k  t o  t h a t  issue o f  merger. 

MS. BOWMAN: The s t a r t i n g  point would be the revenue 

sharing threshold t h a t  was established by the settlement 

agreement which was approved by t h i s  Commission, t ha t  would be 

the s t a r t i n g  point .  The settlement agreement i t s e l f  indicates 

tha t  there - -  t h a t  threshold represents a 125 m i l l i o n  reduction 

t o  base rates.  That $125 m i l l i o n  reduction had t o  have been 

derived from some other number. That other number was 1.421 

b i l l i o n  dol lars ,  which was the revenue forecast t ha t  was 

presented i n  the record by the company from which a l l  o f  the 

par t ies were funct ioning when they entered i n t o  the settlement 

agreement i t s e l  f . 
COMMISSIONER DAVIDSON: On t h a t  po in t ,  given tha t  

t h e  - -  and we're ge t t i ng  in to  the meri ts a l i t t l e  b i t  here, but 

I th ink  we have t o  t o  deal w i th  t h i s  issue o f  ambiguity, i s  the 

125 m i l l i o n  s p e c i f i c a l l y  referenced i n  the contract? I can ' t  
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r e c a l l ,  I don ' t  have it here i n  f ron t  o f  me. 

referenced i n  the contract, can we proper ly under F lo r ida  l a w  

r e v i s i t  sor t  o f  anything surrounding tha t  o r  haven't the 

par t ies  reached agreement on the 125? 

Given t h a t  i t  i s  

MS. BOWMAN: 1 th ink  tha t  the par t ies  d id ,  i n  fac t ,  

reach agreement on the 125. We are not asking you t o  r e v i s i t  

t ha t .  But simply t o  consider as a pa r t  o f  our argument on the  

meaning o f  the terms i n  the contract as na tu ra l l y  read i n  

combination w i th  one another i n  compliance w i th  the law t h a t  

they have t o  be read i n  a manner tha t  l o g i c a l l y  makes them be 

capable o f  being read together as opposed t o  reading iso la ted  

prov i  sions and in te r rup t ing  the contract on t h a t  basis. 

MR. SHREVE: Madam Chairman, I object  t o  any 

discussion beyond the four corners o f  the agreement or the 

lega l  arguments as t o  whether or not there i s  an ambiguity i n  

t h a t  and no facts  whatsoever. 

why I agreed t o  what I agreed t o .  

Nobody - -  Power Corp has no idea 

CHAIRMAN JABER: Let  me in te r rup t  both o f  you. 

Commissioner Davidson, I wanted t o  l e t  you know t h a t  when you 

asked the question about whether the 125 m i l l i o n  was i n  the 

contract ,  there was some disagreement here w i th  respect t o  the 

response. So i f  you want t o  al low an opportunity f o r  tha t .  I 

th ink  the question you posed t o  Progress, they said yes, it 

was. The consumer advocates were saying, no, i t  wasn't. 

COMMISSIONER DAVIDSON: Oh, I thought you nodded your 
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MR. SHREVE: (Microphone no t  on) - - 125 m i l  1 i o n  ra te  

reduction, t ha t  i s  i n  the agreement. 

COMMISSIONER DAVIDSON: Exactly. T h a t ' s  what I - - 
MR. SHREVE: The ra te  reduction. 

COMMISSIONER DAVIDSON: Yes, t ha t  i s  what I thought. 

And my aide brought t h i s  up, i t  i s  referenced i n  Paragraph 2. 

And I ' v e  got a more general question that goes t o  - -  i t  sounds 

t o  me t ha t  your argument i s  based upon contract  in te rpre ta t ion .  

I mean, I'm r e a l l y  not inc l ined  t o  s o r t  o f  go outside the scope 
o f  everything tha t  has been considered heretofore. The 

agreement, the order enforcing agreement, the  agenda conference 

t ranscr ip t .  And I guess my question f o r  you i s ,  i s  your 

argument one o f  contract in te rpre ta t ion .  You are so r t  o f  

in te rpre t ing  the contract d i f f e r e n t l y  than OPC, you are 

weighing and applying the provisions in a d i f f e r e n t  way, or do 

you need t o  go outside o f  the contract  t o  support your 

argument? 

MS. BOWMAN: I: th ink  tha t  there i s  a question as t o  

whether the Commission would consider t h a t  Progress Energy was 

going outside the contract. I f  Progress Energy, as it believes 

i t  must and should, asks the Commission t o  consider the basis 

from which the revenue sharing threshold was derived, and tha t  

basis i s  r e a l l y  - -  can reasonably be i n fe r red  from the contract 

i t s e l f ,  i f  you simply add the threshold o f  the $125 m i l l i o n  
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r a t e  reduction. We j u s t  don ' t  want t o  be precluded by the 

granting o f  the motion i n  l imine here today, i f  t h a t  were t o  

occur, from discussing tha t  i n  argument on the 9th. 

a l l  agree tha t  we can continue t o  discuss the f a c t  t ha t  t h a t  i s  

the o r i g i n  o f  the revenue sharing threshold, then I t h i n k  we 

probably can agree tha t  we don ' t  need t o  discuss anything 

beyond tha t  

I f  we can 

COMMISSIONER DAVIDSON: There are two points here and 

two avenues. One, you are e n t i t l e d  t o  make whatever arguments 

you can wi th in  the parameters o f  the contract, what i t  means, 
how it i s  interpreted. So you suggested t h a t  a reading o f  the 

contract tak ing i n t o  account contract provisions could support 

your argument. You a lso  indicated t h a t  you may need t o  go 

outside o f  what i s  i n  the contract t o  support t h a t  argument, 

those are two d i f f e r e n t  issues. 

don ' t  t h i n k  the motion i n  l imine has any impact. You are 

e n t i t l e d  t o  argue t h i s  contract, the parameters o f  it, however 

you see f i t ,  as i s  OPC. 

jump t o  say we have got t o  go outside o f  what i s  i n  the 

contract t o  make the argument. 

MS. BOWMAN: Well, 1 don' t  t h ink  t h a t  there i s  a leap 

I f  you s t i c k  t o  the f i r s t ,  I 

But you are tak ing s o r t  o f  a leap or  a 

t o  matters t h a t  were are not informed by the  contract, and are 

not a pa r t  o f  the contract or c a n ' t  be reasonably i n fe r red  from 

the contract. The question i s ,  and the dispute tha t  remains 

appears t o  be what does and what does not const i tu te  something 

FLORIDA PUBLIC SERVICE COMMISSION 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 

12 

13 

14 

15 

16 

17 

18 
19 

20 

21 

22 

23 

24 

25 

127 

tha t  i s  ex t r i ns i c  here. And I do th ink  tha t  we can argue from 

the contract i t s e l f  and the  order approving the  contract t h a t  

it i s  reasonable t o  i n f e r  t ha t  the $125 m i l l i o n  ra te  reduction 

had t o  have come from the source tha t  we i d e n t i f y .  And so long 

as we are permitted t o  make an argument t h a t  includes reference 

t o  tha t  information, I t h i n k  t h a t  we can agree that  we don' t  

need t o  make any addi t ional  references t o  the  record. 

COMMISSIONER DAVIDSON: Well, I mean, t ha t  really, I 

t h ink  - -  I don' t  want t o  speak f o r  OPC - -  but  I t h ink  t h a t  begs 

the question. Because you have agreed t o  it. So my question 

i s  what i s  the relevance o f  the source, given tha t  t h i s  

document would bas ica l l y  in tegrate everything up t o  the po in t  

o f  the document. 

MS. BOWMAN: Well, I th ink  tha t  the order o f  the 

Commission and the agreement i t s e l f  has t o  be viewed i n  the  

context i n  which i t  was entered i n t o  and which it was approved. 

And tha t  would include consideration o f  ratemaking pr inc ip les.  

and what was i n  - -  consideration before the Commission when it 

ac tua l l y  approved the agreement. 

CHAIRMAN JABER: But t h a t  i s  what I ' m  t r y i n g  t o  tel l  

you. No, i t  wasn't. I t  wasn't being considered by me. The 

d i f f i c u l t y  I am having w i t h  your argument - -  and, Commissioner 

Davidson, t h a n k  you fo r  your excel l e n t  questions, because you 

more a r t i c u l a t e l y  touched on my concern. You want us t o  look 

a t  your source document. I f  i t  was important enough f o r  you t o  
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have me look a t  it, number one, why d i d n ' t  you include i t  i n  

the settlement? And, number two, why d i d n ' t  you show up a t  

agenda w i t h  it? And I guess I want t o  be consistent. I f  I 

d i d n ' t  have i t  when I made my vote, I don' t  th ink  I want i t  

now . 
MS. BOWMAN: Well, I t h ink  tha t  you d i d  have i t  when 

you made your vote, w i t h  a l l  due respect, Commissioner, o r  

Chairman Jaber. I t h ink  t h a t  i t  was avai lable t o  a l l  o f  the 

p a r t i e s  and t o  a l l  o f  the Commissioners as a matter o f  record. 
And i n  the proper exercise o f  your j u r i s d i c t i o n  and determining 

tha t  i t  was appropriate t o  approve the settlement, i n  order t o  

come t o  the conclusion t h a t  t h a t  was the proper approach t o  

ratemaking, i n  the context o f  Progress U t i l i t y ' s  rates going 

forward, t ha t  i t  i s  avai lab le f o r  your consideration and 

therefore ought t o  be avai lab le f o r  your consideration i n  

determining what, i n  fac t ,  was approved and what the meaning o f  

t h i s  contract i s ,  given t h a t  there i s  obviously a dispute tha t  

has arisen. 

COMMISSIONER DAVIDSON: Let me s o r t  o f  jump i n  more 

d i r e c t l y .  Take the settlement agreement, and, again, both 

sides, a l l  par t ies  are  e n t i t l e d  t o  argue wi th in  the  four 

corners o f  t h i s  whatever arguments are  supported by the 

agreement. I don' t  t h ink  anyone disagrees w i t h  t h a t .  My 

question for Progress i s ,  i s  there a spec i f ic  prov is ion i n  t h i s  

s t i p u l a t i o n  and settlement t h a t  i s  ambiguous? That, I th ink ,  
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jets t o  the heart o f  the motion i n  l imine,  and what everyone 

iere,  I th ink ,  wants t o  t r y  and get resolved sooner ra ther  than 

I a ter  . 
MS. BOWMAN: Our argument i n  opposi t ion t o  the  motion 

to enforce i s  not the suggestion tha t  the Commission has to ,  i n  

r d e r  t o  agree w i th  the company's pos i t ion,  f i n d  an ambiguity 

in the contract. To the contrary, we bel ieve t h a t  the 

:ommission can squarely f i n d  i n  favor o f  the company's 

in te rpre ta t ion  simply by reading the terms o f  the provis ion o f  

the agreement, the Commission's order, and considering the 

information tha t  was avai lable t o  the  Commission when i t  issued 

that order. 

COMMISSIONER DAVIDSON: Let  me ask - - counsel , i f  I 

:an ask a question. Publ ic Counsel, and M r .  Twomey, would you 

agree t h a t  the u t i l i t y  i s  e n t i t l e d  t o  make the l a t t e r ,  tha t  

type o f  legal  argument. They a re  e n t i t l e d  w i t h i n  the corners 

t o  - -  
MR. SHREVE: When she made the statement tha t  there 

i s  no ambiguity i n  the document, that i s  the  end o f  the b a l l  

game. 
COMMISSIONER DAVIDSON: Well, would you e n t i t l e ,  

though, i f  they feel they have an argument w i t h i n  the four 

corners, without looking t o  outside evidence, as r id icu lous as 

you may f i n d  it, they are e n t i t l e d  t o  make t h a t  argument? 

MR. BECK: Yes, Commissioner, i f  they stay w i th in  the 
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four corners o f  the document. But tha t  i s  not what counsel for 

Progress Energy i s  t e l l i n g  you. They are t e l l i n g  you you can 

look a t  information tha t  was avai lable t o  you. You have j u s t  

l e f t  the agreement i f  you do tha t  and you are engaging i n  fact  

f i nd ing  . 
COMMISSIONER DAVIDSON: I don' t  want t o  debate w i t h  

counsel, but what I heard from counsel f o r  Progress was t h a t  

there i s  an argument t h a t  - -  your argument can be made w i t h i n  

the four corners o f  t h i s  agreement. 

MS. BOWMAN: No, I don ' t  bel ieve t h a t  i s  our 

pos i t ion.  1 believe i t  i s  our pos i t ion  - -  

COMMISSIONER DAVIDSON: I t r ied .  

MS. BOWMAN: - -  t ha t  our argument can be made w i t h i n  

the realm o f  the matters t h a t  were before the Commission when 

i t  considered and approved the agreement. The four corners o f  

the agreement i n  and o f  themselves are not what  was approved by 
t h i s  Commission. That i s  resolute and obvious from the f a c t  

t h a t  there already had t o  be c l a r i f i c a t i o n s  made as par t  o f  the 

agenda conference and the f a c t  t h a t  t h i s  pa r t i cu l  a r  

c l a r i f i c a t i o n  d i d n ' t  get made perhaps as a r e s u l t  o f  t h i s  

dispute, but doesn't require t h i s  Commission t o  not a v a i l  

i tsel f  o f  the things t h a t  were before i t  when i t  considered the 

agreement i n i t i a l l y  i n  order t o  determine what the order means. 

COMMISSIONER DAVIDSON: Let me ask two - -  

CHAIRMAN JABER: Excuse me, Commissioner Davidson, 
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v e ' l l  come back t o  you. Ms. Bowman, under your theory, th ings 

w a i l a b l e  t o  us would be the p r e f i l e d  testimony o f  a l l  par t ies ,  

it would be the MFRs o f  a l l  par t ies,  I suppose i t  would be the 

jiscovery responses. Do you rea l i ze  then under tha t  theory 

that th ings avai lable t o  us would be testimony supporting 

fur ther  r a t e  reduction, testimony supporting reductions t o  

sxpenses t h a t  were not spec i f i ca l l y  a r t i cu la ted  or included i n  

the settlement agreement. And the opposite i s  t rue,  t h a t  there 

i s  testimony suggesting tha t  no adjustments were appropriate. 

But those are a l l  the things tha t  are avai lab le t o  us under 

your theory. Is t ha t  t rue? 

MS. BOWMAN: I th ink  t h a t  we are looking a t  a record 

i n  which there had been a number of s t ipu la t ions  reached 

prehearing. And the basis o f  the Commission's approval o f  the 

agreement, and the issuance o f  i t s  order approving the 

agreement cannot be viewed i n  terms o f  the four corners o f  the 

agreement. We don ' t  agree w i th  tha t .  And we t h ink  tha t  t ha t  

i s  what we are going t o  argue about when we argue about i t  i n  

context, i n  the context o f  the m e r i t s  discussion, which i s  that  

there p o t e n t i a l l y  i s  a matter t ha t  we don ' t  bel ieve i s  

disputed, we don ' t  bel ieve requires evidence t o  be taken, but 

i s  a matter o f  record t ha t  leads t o  the  reasonable 

in te rpre ta t ion  o f  the contract i n  accord w i t h  the company's 

pos i t ion  on the m e r i t s .  

There has been a l o t  of discussion about the fac t  
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that the company i s  not s tanding  behind its agreement. We 

j o n ' t  agree. Obviously we don' t  agree with t h a t .  We think we 

qave paid  the refund t h a t  i s  required under the agreement and 

de t h i n k  t h a t  we can a r t i c u l a t e  tha t  and l i m i t  our a r t i c u l a t i o n  

3 f  t h a t  t o  the matters t h a t  were before t h i s  Commission when i t  

Eonsi dered and approved the agreement i ncl udi ng , yes, a s i  ngl e 

natter o f  record t ha t  I have discussed, which i n  response t o  a 

question o f  one o f  the Commissioners e a r l i e r  today was, i n  

fact ,  a matter s t ipu la ted  t o  p r i o r  t o  the hearing i n  the 

preheari ng conference. 

CHAIRMAN JABER: Was tha t  admitted i n t o  the record? 

Did we establ ish a record? Did I s t a r t  the hearing? Did I 

move testimony i n t o  the record? Did we accept the s t i pu la t i on?  

MS. BOWMAN: I don ' t  bel ieve i t  was necessary f o r  the 

Commission t o  ac t i ve l y  open the hearing and t o  accept evidence 

i n  order for i t  t o  be informed by the record t h a t  was before 

it. In f ac t ,  a t  the agenda conference there were several 

comments made by the Commissioners t h a t  they had, i n  fac t ,  

reviewed the record and had had a f u l l  r a t e  case before them. 

And t h a t  t ha t  was - -  in l i g h t  o f  t ha t ,  t h a t  they could approve 

the order or  they could issue an order subject to the 

c l a r i f i c a t i o n s  t h a t  were made approving the agreement o f  the 

par t ies .  

CHAIRMAN JABER: Ms. Bowman, l e t  me i n t e r r u p t  you. 

Commissioner Davidson had some questions, and then we a r e  going 
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t o  take a b r i e f  break. And I w i l l  l e t  you f i n i s h  your 

presentation. 

COMMISSIONER DAVIDSON : Thank you. And I apol ogize, 

Madam Chair, i f  I missed t h i s  po int .  What i s  i t  s p e c i f i c a l l y  

in the record tha t  Progress fee ls  explains o r  supports i t s  

posi t ion? Are we t a l k i n g  about a spec i f ic  s t ipu la t ion? I'm 
t r y i n g  t o  pinpoint  the universe, the document or the universe 

o f  documents tha t  you a l l  are t a l k i n g  about. And I jus t  don't 
know what those are. 

MS. BOWMAN: It i s  r e a l l y  a s ingle fac t  t h a t  we do 

believe was s t ipu lated t o  prehearing, and t h a t  i s  the revenue 

forecast from which the revenue sharing threshold was derived. 

And I don ' t  th ink  tha t  i s  disputed. 

evidence t o  t a l k  about tha t .  

alone from the record t h a t  we would intend t o  r e l y  on i n  making 

our argument on the m e r i t s  t h a t  the refund t h a t  was issued was 

I don ' t  t h ink  we need 

I t  i s  tha t  fact ,  and t h a t  f ac t  

the appropriate refund. 

MR. SHREVE: Commissioner, before you take your 

break, could I respond t o  tha t?  

CHAIRMAN JABER: Sure, Mr. Shreve. 

MR. SHREVE: F i r s t  o f  a l l ,  you mentioned what y 

covered when you approved t h i  s settlement. 

negotiations have always been held conf ident ia l  . The 

Settlement 

U 

Commission should not know what one company i s  o f fe r ing ,  what 

the company i s  o f fe r ing ,  what the publ ic  i s  o f f e r i n g  i n  case 
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you end up going t o  a hearing. I t  has always been held t h a t  
way. You t a l k  about how you got t o  these different parts o f  

the Commission. 
Progress has no idea how I came up w i t h  any numbers. 

I will guarantee you, Florida Power - -  Florida 

She i s  t a l k i n g  about the projected revenue. To give 

you an example, the $125 million reduction i n  rates had t o  come 
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rom somewhere. Mr. Oolan i s  an honest man, he will te l l  you 

he truth. He has t o ld  me a couple o f  times we doesn't know 
ow we got t o  $125 million. I do, because we s a i d  t h a t  is  w h a t  
e are going t o  take and t h a t  i s  a l l  there was t o  i t .  And t h a t  

as i t .  And we go t  the $125 mill ion rate reduction. 
And i f  you are t a l k i n g  about anything beyond th is ,  

IOU d i d n ' t  have the MFRs - -  I mean, you had the MFRs, t h a t  was 
gnored. If  you take their MFRs and look a t  them, the 
,ettlement i tself  proves they are wrong, because we got tha t  

iuch o f  a rate reduction ou t  o f  i t .  And the protection for the 
:ustomers were things t h a t  M r .  Beck and I talked about as t o  
/here we came down. Now, I know they came i n  and showed us 
:ountry boys how t o  do this,  but  we had a pretty good idea o f  

vhere we are. We d i d n ' t  necessarily explain t o  them how we got 

60 wherever we were going. 

CHAIRMAN JABER: We1 1 , this adopted country girl 
So we are going t o  come back a t  ten d a n t s  t o  take a break. 

after L O O ;  1 3 5 .  

(Lunch recess. ) 
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CHAIRMAN JABER: Let's get back on the record. Ms. 

Bowman, d i d  you want t o  go ahead and complete your 
presentation? 

MS. BOWMAN: Yes. I just had one f ina l  comment on 
the motion i n  limine before I move on t o  the remainder o f  the 
motions before the Commission today. And t h a t  is  t h a t  the 

motion i n  limine really begs the fundamental question t h a t  will 

be presented t o  the Commission i n  the context o f  the argument 
o f  the merits on the 9th. And I t h i n k  t h a t  perhaps, as the 

S ta f f  has recommended, t h a t  the Commission ought not t o  view 
this i n  a vacuum and ought  t o  consider this matter i n  context, 

and consider - -  and make a determination a t  t h a t  time having 

f u l l  arguments o f  the parties before i t  what i t  should and 

should not use i n  making i t s  determination, what  i t  can and 

cannot consider . 
And as our original response t o  the motion i n  limine 

suggested, t h a t  t h a t  i s  better done and accomplished i n  the 

context o f  a fu l l  discussion on the merits. And t h i s  body i s  

certainly capable o f  dis t inguish ing  or delineating a t  t h a t  time 
w i t h  the benefit o f  a ful l  merits discussion w h a t  i t  i s  t h a t  i t  

ultimately believes t h a t  i t  can and should consider i n  the 
context o f  i ssui ng a determi na t ion  regarding t h i  s d i  spute. 

W i t h  t h a t  I would - -  i f  there are no other questions, 
I would move on t o  the motion for reconsideration. This 

Commission has repeatedly held t h a t  i t  will not reconsider 
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matters resolved by the prehearing o f f i c e r  absent proof t h a t  

the prehearing officer just completely missed the po in t .  By 

the same token, the Commission has repeatedly held t h a t  i t  will 

not entertain reargument o f  matters a1 ready argued and 

determi ned by the preheari ng o f f  i cer . We, oursel ves , have 

sought rehearing, as cataloged by our response, on purely legal 
and even jurisdictional matters t h a t  d id  not involve the 
exercise o f  the prehearing officer's discretion like a 
discovery matter, yet even i n  those instances this Commission 
has determined t h a t  the reargument o f  matters under 
reconsideration was not appropriate and denied reconsideration 
on t h a t  basis. 

Here the prehearing officer made a ,  quite frankly, 
pure1 y d i  scovery rul i ng . The q u i  ntessent i a1 k i  nd of th ing  

that's committed t o  the prehearing officer's discretion. The 
moving parties have simply repeated the arguments a1 ready made 
t o  the prehearing officer and rejected. The Staf f  has pointed 
, o u t  t h a t  the prehearing o f f i c e r  had the facts and law before 

1 him, considered and resolved those issues. Therefore, under 
the well -settled standard for reviewing motions f o r  

reconsideration, this Commission ought t o  deny t h a t  motion. 

In any event, the prehearing officer's ruling was 

I 

eminently correct. He limited discovery i n t o  the alleged 
l improper ex parte communications t o  the maximum conceivable 
 time period under which  the rules and the laws governing 
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That was reasonable and correct. 

He a l so  prohibi ted discovery beyond t h a t  issue 

because o f  the  sole question - -  the sole reason for deferral o f  

t h i s  matter, the meri ts o f  t h i s  matter from the agenda 

conference on the 20th was based on t h i s  desire t o  invest igate 

whether or not there had been any improper ex par te 

communi c a t i  ons . 
Our response t o  t h i s ,  t o  the motion t o  enforce has 

been pending since March 7th, and no pa r t y  has undertaken any 

meri ts discovery or suggested any mer i ts  discovery was 

necessary. And they have not argued t o  t h i s  Commission - -  they 

have argued t o  t h i s  Commission tha t  they should not receive any 

discovery i n  determining the meri ts o f  t h i s  case. 

We are not seeking t o  introduce any new information, 

any information tha t  would have postdated or entered i n t o  the 

per iod tha t  M r .  Beck now suggests t h a t  he needs discovery 

about. So discovery can ' t  be reasonably calculated t o  lead t o  

the  discovery o f  admissible evidence f o r  the Commission's 

consideration i n  determining the  mer i ts .  

again, t h a t  motion f o r  reconsideration should be denied. 

meri ts discovery, i t  i s  simply an attempt a t  a t h i r d  b i t e  a t  

the apple. The motion for reconsideration - -  I should say, the 

request f o r  f u l l  mer i ts  discovery was presented t o  the 

For t h i s  reason, 

As f o r  the Attorney General's motion f o r  new f u l l  
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rehear ing  o f f i c e r  and he has entered an order i nd i ca t i ng  t h a t  

the proper scope o f  discovery should be l i m i t e d  t o  whether or  

l o t  there were improper ex parte communications. That was h i s  

:onsidered judgment. The par t ies  never moved f o r  

reconsideration o f  t h a t  judgment. And this i s  simply an 
attempt t o  circumvent the standard t h a t  appl ies t o  

reconsideration. 

There i s  no reason fo r  discovery i n  t h i s  proceeding. 

de are not asking the Commission t o  en ter ta in  new information. 

de have withdrawn the only new information that could have 

possibly led t o  a basis  f o r  the need f o r  discovery i n  t h i s  

proceeding. And, therefore,  there i s  no mer i t  t o  the Attorney 

Seneral's O f f i ce  desire f o r  f u l l  mer i ts discovery and they 

cannot really say t h a t  there has been a lack o f  due process t o  

the customers in t h i s  case. 

The customers have been represented by Pub1 i c Counsel 

since the  beginning o f  t h i s  proceeding. And, i n  fac t ,  

i n s t i t u t e d  t h i s  proceeding that we are now a l l  here t o  t a l k  

about. 

hasn't adequately represented the customers o f  the State o f  

F lor ida and t h a t  they now need t o  intervene and t o  have 

discovery on matters t h a t  have been before t h i s  Commission 
f u l l y  since March 7th. And fo r  t h a t  reason, the motion for 
f u l l  discovery on the meri ts should also be denied. 

I t  makes no sense f o r  them t o  say tha t  Publ ic Counsel 

As t o  the remaining motion, which I will on ly  comment 
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in b r i e f l y ,  the motion t o  have the, quote, rea l  S t a f f  

.ecommendation f i l e d ,  I would j u s t  suggest t ha t ,  f i r s t  o f  a l l ,  

it would be improper t o  consider any recommendation t h a t  the  

i t a f f  had not f i l e d  as a recommendation a t  a l l .  And, 

;herefore, we have the rea l  S t a f f  recommendation. I t  was f i l e d  

v i t h  the Commission and should be considered i n  the same manner 

3s any other recommendation t h a t  the S t a f f  might make on any 

i ssue. 

CHAIRMAN JABER: Commissioners, do you have questions 

I f  Ms. Bowman before we move on? Commissioners, jus t  t o  

refresh everyone's reco l lec t ion ,  I suggested we - -  and you a l l  

agreed tha t  we take up the motion i n  l im ine  and motion t o  

s t r i k e  f i r s t .  The motion f o r  discovery - - I 'm  sorry, the j o i n t  

notion f o r  reconsideration second. the motion f o r  discovery 

t h i r d ,  and then f i n a l l y  the motion t o  f i l e  a rea l  S t a f f  

recommendation. 

Just t o  generate a discussion or  a motion, I wanted 

t o  j u s t  l e t  you a l l  know where 1 am a f te r  hearing a l l  the 

argument. I'm not in terested i n  delaying the vote on Ju ly  9th.  

Commissioners, I would very much l i k e  t o  see, regardless o f  

what happens today i n  our motion and decision, t h a t  we stay on 

t rack  fo r  July 9th. I would hope tha t  we leave ourselves i n  a 

pos i t ion  t h a t  allows us t o  consider the agreement, the order, 

and t he  agenda t ranscr ip t .  

I know the d i f f i c u l t y  i n  ge t t ing  t o  July 9th, and 

FLORIDA PUBLIC SERVICE COMMISSION 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 
14 

15 

16 

17 

18 

19 

20 

21  

22 

23 

24 

25 

140 

perhaps f ind ing  t h a t  there i s  an  ambiguity. Just as one 

Commissioner, I am wil l ing  t o  take t h a t  r i s k  f o r  several 
reasons. First o f  a l l ,  I had i n  front o f  me the settlement 
agreement, the ability t o  ask questions and seek clarification 
o f  certain terms a t  t h a t  agenda conference which  generated an 
order and an agenda transcript. 
least for July 9th the same th ing  we considered back i n  

whenever t h a t  was we voted on the settlement. 

I would like t o  consider a t  

I t h i n k  t h a t  while the information, t o  assume Ms. 
Bowman i s  correct, was available t o  us, I do recall a t  t h a t  
agenda conference t h a t  a l l  the parties d i d n ' t  want us t o  
consider the MFRs or anything t h a t  was i n  the docket, although 

not i n  the record, because they wanted the settlement agreement 
t o  substitute for a l l  of t h a t .  And I personally want t o  be 
consi stent  w i t h  t h a t .  . 

Saying a l l  of t h a t ,  whether t h a t  means we gran t  
limine, or grant i t  i n  part and deny i t  i n  p a r t ,  I d o n ' t  know. 
But the quandary o f  not knowing wha t  the facts are, I d o n ' t  

share. 
t o  the settlement agreement, I had an opportunity t o  seek 

clarification, and I did.  And people had an opportunity t o  
point  out  things t h a t  gave them concern, and I t h i n k  some 
people did.  So t h a t  is  probably enough t o  open discussion 

and/or a motion, Commissioners. 

I t h i n k  t h a t  1: had enough i n  front o f  me w i t h  respect 

COMMISSIONER DEASON: Well, let me follow up t h a t  I 
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agree with what you are saying. 

we keep the schedule, i f  a t  a l l  possible t o  decide t h i s  matter 

on the 9 t h  o f  July. 

t h a t  the Commission i s  not comfortable making a decision 

without additional information, I th ink  we w i l l  have t o  make 

t h a t  decision a t  tha t  t ime. 

I t h ink  i t  i s  important t h a t  

I f  we reach tha t  poin t  and we determine 

And tha t  i f  we make tha t  decision, j u s t  t o  put 

everyone on notice, I bel ieve t h a t  we are going t o  have an 

obl igat ion t o  open up the matter f o r  discovery so t h a t  whatever 

addit ional information t h a t  we may be provided, t h a t  there i s  

an opportunity fo r  f u l l  discovery. I am op t im is t i c  t h a t  we can 

make a decision based upon the settlement agreement, based upon 

the agenda conference discussion, and based upon our order. 

am hopeful o f  tha t .  

I 

I fee l  confident t h a t  we can. 

So fo r  those reasons, while I t h i n k  t h a t  it i s  

probably - -  I th ink  it i s  w i t h i n  the Commission's d isc re t ion  t o  

open up the mat te r  f o r  fu r ther  consideration, I don ' t  th ink i t  

i s  advisable t o  do so based upon what  I know a t  this point .  

i f  t h a t  means tha t  we need t o  grant the motion i n  l im ine  so 

t h a t  everyone i s  advised t h a t  we are going t o  l i m i t  our 
consideration t o  the matters I j u s t  l i s t e d ,  t h a t  being the 

agreement i t s e l  f, the agenda conference discussion, and the 

order, then I would move tha t  we would grant t h a t  t o  tha t  

extent. 

So 

CHAIRMAN JABER: Okay. And, Commissioner Davidson, I 
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mow you have a comment, as well. Just remember also,  

:ommissioner Deason, we have got t o  come back t o  the 

reconsideration o f  Commissioner Baez's order. And t o  be 

consistent wi th  what I said, I envisioned t h a t  we would deny 

the motion f o r  reconsideration, because i t  i s  my view tha t  the 

prehearing o f f i c e r  d id  consider everything t h a t  was i n  f r o n t  o f  

him a t  the time. 

presented t o  the prehearing o f f i c e r  and t o  some degree stands 

alone. 
reconsideration, I don' t  f i n d  t h a t  there has been a mistake o f  

f a c t  o r  law. 

I t h i n k  the motion i n  l im ine  was not 

But f o r  the assertions made in the motion fo r  

COMMISSIONER DEASON: Yes. And my motion r e a l l y  

doesn't address tha t .  I guess we will get t o  t h a t  next, but I 

don't have a problem w i t h  what you are saying. 

CHAIRMAN JABER: Commissioner Davidson, you had a 

question or comment? 

COMMISSIONER DAVIDSON: A comment and then perhaps 

j u s t  a technical modif icat ion t o  Commissioner Deason's motion. 
My reading o f  F lor ida law i s  t ha t  even where you have a f u l l y  

in tegrated agreement parol evidence can expl a i  n the meaning o f  

a term wi th in  there. 

that  te l ls  me what tha t  ambiguity i s  or what term needs t o  be 
expl a i  ned . 

I have not heard anything yet,  though, 

And as we progress toward Ju ly  9th,  I don' t  know what 

else i s  going t o  come i n t o  play which would enable the u t i l i t y  
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t o  i d e n t i f y  t h a t  ambiguous term. 

make c lear  t h a t  I would not want t o  deny a par ty  a r i g h t  t o  use 

the parol evidence r u l e  t o  explain a term, but  we have no t  been 

presented w i t h  a bas is  for doing tha t  ye t .  Maybe some basis 

w i l l  be presented and we w i l l  then have t o  address the equ i t ies  

o f  t ha t  a t  a fu tu re  point .  But a t  t h i s  po in t ,  based on the  

record before us, I would support and second Commissioner 

Deason's motion. And I th ink  perhaps i t  would be a motion t o  

grant the motion i n  l im ine  i n  pa r t  and deny i n  par t .  

So w i th  that  said, I want t o  

And spec i f i ca l l y  we would deny the  motion i n  l im ine  

w i th  regard t o  the order enforcing the settlement agreement, 

and t o  the agenda conference t ranscr ip t  t o  the extent the 

motion was intended t o  encompass those. And the  remainder o f  

the motion i n  l im ine  would be granted, except f o r  those three 

items. 

CHAIRMAN JABER: Thank you, Commissioner Davidson. I 

th ink  tha t  the  motion i n  l imine d i d  envis ion the  agreement and 

the order approving agreement. 

f o r  us. M r .  Beck, do you agree? 

I th ink  Mr. Beck c l a r i f i e d  tha t  

MR. BECK: Yes. 

CHAIRMAN JABER: So i t  would be granting the motion 

i n  l imine w i t h  respect t o  the agreement and the order, and then 

denying i t  w i th  respect t o  the agenda conference t ranscr ip t?  

COMMISSIONER DAVIDSON: And any other ex t r i ns i c  

e te l  y evidence a t  t h i s  time. Sorry, no - -  now I'm comp 
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:onfused b 

We want the t ranscr ip t  i n ,  so we are  going t o  move t o  

cleny the motion i n  l imine w i th  regard t o  the agenda conference 

t ranscr ip t .  We will also be considering the agreement and the 

wder enforcing agreement. A l l  other e x t r i n s i c  evidence w i l l  

be excluded pursuant t o  the motion i n  l imine a t  t h i s  po in t .  

COMMISSIONER DEASON: That  i s  w i t h i n  the s p i r i t  o f  my 

notion. I t h ink  i t  i s  more a c l a r i f i c a t i o n .  I do have a 

problem, though, s t y l i n g  i t  granting i n  pa r t  and denying i n  

p a r t .  But i f  tha t  i s  what i s  necessary legally, so be it. 

think we have c l a r i f i e d  exact ly  what we want t o  be able - -  p u t  

the par t ies on not ice t h a t  we want t o  be able t o  consider the 

order, the agenda conference, and, o f  course, the agreement 

i t s e l  f. 

I 

MR. McLEAN: I was th ink ing tha t  what you could do i s  

grant the motion i n  l im ine  w i th  a proviso t h a t  you also wish t o  

permit the agenda conference discussion. Just granting w i th  a 

provi so. 

COMMISSIONER DEASON: Is t h a t  s u f f i c i e n t ?  

MR. McLEAN: I don’ t  know t ha t  i t  makes a l o t  o f  

d i f ference, but i f  you don ’ t  l i k e  the language t h a t  says deny, 

then I t h i n k  tha t  i s  the way you should go. 

COMMISSIONER DAVIDSON: I mean, i f  counsel th inks 

tha t  i s  s u f f i c i e n t ,  t h a t  would seem t o  be su f f i c i en t .  And I 

would urge before we move on t o  the next matter, t ha t  i f  
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Vogress seeks t o  r e v i s i t  t ha t  on a motion f o r  reconsideration 

that they spell out, which wasn't done today, what exact ly  

vould be addressed by the e x t r i n s i c  evidence. Because the 

thing we would want, I think, is t o  have s o r t  o f  a surpr ise 

wgument the day o f  the hearing. 

CHAIRMAN JABER: So the motion i s  t o  - - 
MR. SHREVE: I f  I may be heard on tha t?  

CHAIRMAN JABER: Sure. 

MR. SHREVE: Maybe we a re  th ink ing the same th ing,  

but I don' t  t h ink  they can b r ing  out something new and present 

i t  i n  a motion for reconsideration tha t  they haven't already 

come out with. And i f  there i s  going t o  be any thought i n  

terms o f  them br inging anything additional out, they have 

already said tha t  there i s  nothing ambiguous i n  the contract or 

i n  the agreement, then we should be allowed complete discovery 

so we know what  i s  coming and not be surprised. They should be 

l i m i t e d  t o  exact ly  what has been l a i d  out by you and 
Commi ssioner Deason. 

COMMISSIONER DAVIDSON: Well ,  I t h ink  we have done 

tha t .  But i t ' s  the par t ies  job t o  decide what motions they 

make, and we would then assess on the merits. 

suggesting they have a basis for  tha t ,  but we have l a i d  out 
what we'll consider a t  t h i s  po in t .  Three items: The 

agreement, the order, and the agenda conference t ranscr ip t  . 

I am not 

MR. SHREVE: Right. The only point  I was making was 

a s t  
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you mentioned tha t  i f  they put something i n  t h e i r  motion f o r  

reconsideration tha t  they had lef t  out a t  t h i s  po int .  

consider tha t  a surprise and not have been presented t o  the 

Commission. They could have come forward w i th  whatever i t  was 

they were going t o  do and - - 

I would 

COMMISSIONER DAVIDSON: And tha t  would be an 

argument you could make a t  the time. 

hypothet i cal s r i  ght now. 

I mean, we are deal ing in 

MR. SHREVE: 

MR. McLEAN: Madam Chairman, i t  might help - - 
CHAIRMAN JABER: 

I'm not i n v i t i n g  them t o  do that ,  then. 

I th ink  M r .  Shreve's po in t  i s  t h i s .  

Once we make t h i s  decision, the standard for reconsideration 

w i l l  be a mistake o f  f ac t  or l a w .  And I don ' t  th ink ,  

Con" ssioner Davidson, you are suggesting otherwise. 

COMMISSIONER DAVIDSON: NO. 

MR. McLEAN: It might help t o  read the actual 

language o f  the motion which you are about t o  gran t ,  i f  you 

don't mind. 

"The Commission should p roh ib i t  Progress Energy from commenting 

on or  arguing a t  the Commission Agenda Conference any fac ts  or 
matters not e x p l i c i t l y  set  f o r t h  i n  the agreement or the 

Iorder . " 

Reading from Page 3 o f  OPC's  motion dated May 16, 

I 
Now you would be adding t o  t h a t  language the agenda 

conference piece. But, i f  granted, t h i s  would prevent 

argument. Not j u s t  evidence, but argument as t o  any other 
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CHAIRMAN JABER: Yes. Can we call  i t  a decision on 

the motion i n  l imine s p e c i f i c a l l y  al lowing f o r  the Commission's 

consideration o f  the settlement agreement, the  order, and the 

agenda t ranscr ip t  t ha t  memorialized the discussion? 

MR. McLEAN: Yes, ma'am. 

CHAIRMAN JABER: Can we do t h a t ?  Commissioners, t ha t  

i s  your motion, that  i s  the  s p i r i t  o f  your motion. There 

shouldn't  be any confusion. 

COMMISSIONER DEASON: That 's f i ne  w i th  me. 

CHAIRMAN JABER: And there was a second. 

MR. McLEAN: Yes, ma'am. 

CHAIRMAN JABER: A l l  those i n  favor say aye. 

(Unanimous a f f i  rmat ive vote. ) 

CHAIRMAN JABER: That addresses the motion i n  l im ine  

and the motion t o  s t r i k e  filed by Public  Counsel. 
COMMISSIONER DAVIDSON: Chairman? 

CHAIRMAN JABER: Okay. Do we need t o  - -  hang on one 

second, Commissioner Davidson. 

S t a f f ,  do I need t o  acknowledge the not ice o f  

withdrawal o f  the a f f i d a v i t  or t ha t  was sort o f  subsumed? 

MS. BRUBAKER: Subsumed. 

CHAIRMAN JABER: Subsumed. Okay. 

Commissioner Davidson. 

COMMISSIONER DAVIDSON: I f  we were through w i t h  that  
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issue, I was going t o  address the second issue, but I d i d n ' t  

mow i f  - -  

CHAIRMAN JABER: Go ahead. 
COMMISSIONER DAVIDSON: Just a couple of comments. 

One, I do move staff 's  recommendation on Item 1, which i s  OPC 

and the A G ' s  j o i n t  motion for reconsideration o f  Prehearing 
Officer Baez's discovery order. And I would like t o  just offer 
a couple o f  comments. One, I agree w i t h  the reasoning o f  the 
Baez decision. Two, I t h i n k  even i f  another Commissioner would 

have ruled differently, the question t o  resolve here is  whether 

the  prehearing officer made a mistake o f  fact or law. 

somehow misapply t he  relevant law. Did he f a i l  t o  consider 
relevant facts. I personally don't believe he did. And a f t e r  

reading his  order i t  seems clear t o  me t h a t  he considered a l l  

o f  the arguments, and, i n  fact, made an inherently reasonable 
decision. 

Did he 

So f o r  those reasons I move Sta f f  on Issue 1. 

CHAIRMAN JABER: There has been a motion t o  accept 
S taf f  I s  recommendation which denies the j o i n t  motion f o r  

reconsideration. 
COMMISSIONER DEASON : Second. 
CHAIRMAN JABER: And a second. All those i n  favor 

148 

say aye. 

(Simultaneous affirmative vote.  1 

CHAIRMAN JABER: That  resolves Issue 1, Page 4 of 

S t a f f ' s  recommendation. 
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The next one i s  the Attorney General's motion f o r  

j i scovery .  And as I understand it, Ms. Brubaker, the Attorney 

ieneral, and S t a f f  take the view t h a t  tha t  would be moot i f  we 

Jid anything close t o  granting the motion in l imine.  

MS. BRUBAKER: That i s  my understanding. Cer ta in ly  I 

d i l l  stand corrected i f  the Attorney General has anything t o  

:omment on. 

MR. KISE:  The only comment I would make, Chairman 

Jaber, i s  perhaps t o  ask the Commission t o  the extent there i s  

any more open door here, which I don't know that  there i s  one, 

but it appears as though there i s  s t i l l  some very l i m i t e d  

question tha t  we could get  t o  July 9th and then t h i s  ambiguity 

that  hasn't been expressed t o  date a l l  o f  a sudden appears. To 

that  extent, I don't know i f  procedurally i t  would be correct 

if we would need t o  renew our motion f o r  discovery a t  t h a t  

point  

I t h i n k  the Commission, based on Commissioner 
Deason's comments, I th ink  the Commission gets our point  i n  the 

sense t h a t  i f  we go tha t  road we are going t o  need discovery. 

But I don ' t  know whether i t  would be appropriate t o  j u s t  hold 

the motion i n  abeyance pending what happens on Ju ly  9th. To 

deny it as moot now, I would defer t o  your counsel on tha t .  

But I j u s t  don ' t  know whether we would then need t o  r e f i l e  the 

same motion. We j u s t  don ' t  want t o  be caught on July 9th wi th  

th i s  ambiguity coming up, again having not appeared t o  date. 
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But i f  i t  appears then, then we would want the discovery, and I 

wouldn't procedurally want t o  be precluded from making tha t  

argument . 
CHAIRMAN JABER: I understand. Mr. Kise, I am 

personally not interested i n  holding your motion i n  abeyance, 

but I also don ' t  want t o  give you legal  advice. I t h i n k  j us t  

as one Commissioner, t o  the degree I believe on Ju ly  9 t h  there 

i s  an ambiguity, then we w i l l  cross t ha t  bridge when we come t o  

it. But I t h ink  you have heard enough discussion about what we 

may need and what we may not need. 
address discovery u n t i l  Ju l y  9th. 

o f  g iv ing a l l  the par t ies  enough signals, i t  i s  not i n  my 

s p i r i t  as a Commission t o  bl indside o r  surprise anyone. 

I t  seems premature t o  

But, you know, i n  the s p i r i t  

COMMISSIONER DAVIDSON: I am o f  the same opinion on 
t h i s  motion. 

w i t h  the motion being withdrawn or procedural ly handled some 
other way, and, o f  course, you have the r i g h t  t o  r e f i l e .  I 

a l so  am o f  the same view. We have yet t o  here an ambiguity. 

There i s  going t o  be a high threshold i f  one i s  ever alleged. 
But i t  i s  my pos i t ion  a lso  t h a t  there should be no t r i a l  by 

ambush or  surprise. And i f  a t  some po in t  i n  t ime some problem, 

ambiguity, some issue arises t ha t  the par t ies  w i l l  have an 

opportunity t o  f l esh  t h a t  out and would not have t o  deal wi th  

i t  i n  the context o f  a day-long hearing. That i s  my view. 

Procedurally and l e g a l l y  I wouldn't see a problem 

CHAIRMAN JABER: Mr . Shreve. 
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MR. SHREVE: Maybe I 'm missing something, but I 

thought t h a t  the decision you have made, I don't even see how 

my question o f  ambiguity could come up a t  the July 9th 

Tearing. We are l im i ted  t o  the three i tems t h a t  you have pu t  

i n  there,  and t ha t  nobody is supposed t o  be br inging anything 

up beyond tha t ,  t o  me t h a t  i s  arguing a n  ambiguity. They had 

the opportunity t o  argue i t  today, and ac tua l l y  said there was 

none. 

beyond - -  

I guess I'm j u s t  a t  a loss. I'm probably going 

COMMISSIONER DAVIDSON: We1 1 , we haven't reached the 

mer i t  stage o f  t h i s  yet. 

MR. SHREVE: But you have sa id  what you w i l l  reach i t  

on. 
CHAIRMAN JABER: Let me - -  

COMMISSIONER DAVIDSON: You are correct. But we have 

not s a t  here and adjudicated every paragraph o f  that  contract. 
I t h i n k  there remains a p o s s i b i l i t y  t ha t  we s i t  here and 

scratch our heads, well, w a i t ,  what does tha t  mean? Your 

pos i t ion  i s  we w i l l  not  do that. And you may be absolutely 

r i g h t  there,  but I th ink  t o  prejudge and say there i s  no chance 
a t  a l l  t ha t  we are going t o  have any issue w i th  t h i s  i s  t o  

prejudge the mer i t s .  and we are j u s t  not there yet. 

MR. SHREVE: If t h a t  is s t i l l  an open question, then 

maybe we need the discovery now so that  we can show you even 

what t h e i r  opinions were as we came i n t o  t h i s  contract and over 
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;hat t ime period. 

CHAIRMAN JABER: Mr. Shreve and Commissioner 

)avidson, l e t  me t e l l  you what I had i n  mind. Speaking for 
nyself, I personally think a l l  I need and a l l  I am comfortable 
loing r i g h t  now i s  considering the settlement agreement, the 
i rder  on set t lement  agreement, and the agenda t r ansc r ip t ,  which 

i s  exact ly the same posture 1 was i n  on the day we voted t o  

3pprove the settlement . 
I th ink  where we are a l l  t a l k i n g  past each other i s  

I'm not t a l k i n g  about ambiguities tha t  the company may f i nd ,  

3ecause I happen t o  agree w i t h  Mr. Shreve, t h i s  was t h e i r  

Dpportunity. So I t h ink  what got l o s t  i n  the shuf f le  was when 

,ve mixed tha t  up wi th  reconsideration. 

notion for reconsideration, i t  needs t o  be tha t  there has been 

a mistake o f  f ac t  or l a w  t h a t  has been i d e n t i f i e d .  T h a t ' s  it. 

I t  i s  not an i n v i t a t i o n  or an opening, you know. 

I f  someone f i l e s  a 

' But, Mr. Shreve, what I was t a l k i n g  about i s  not 

If  in my del iberat ions looking a t  the b l inds id ing anyone. 

contract, the order, or the agenda t ransc r ip t ,  I am j u s t  

needing more information, I don ' t  t h ink  we should be shy about 
coming back on Ju ly  9th and suggesting t h a t  more information i s  

necessary. That i s  not what I hope happens. 

MR. SHREVE: That may be. I can't f o r  the l i f e  o f  me 

contempl ate what more i nformation could be needed beyond the 

ruling tha t  you have made today, whether i t  came from the 
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:ommission, the S t a f f ,  o r  anyone else. 

CHAIRMAN JABER: I understand. I t h ink  Commissioner 

leason said t h i s  better than I could. 

scenario, but - -  okay. There was a motion t o  - -  where were we? 

rhere was a motion t o  deny the j o i n t  motion for reconsideration 

and a second, and we voted t h a t  out. We are on the Attorney 

3eneral's motion f o r  discovery. 

I t  i s  not the optimal 

COMMISSIONER DAVIDSON: Right. And on that ,  i t  i s  

your pleasure. 

procedurally t h a t  would be proper, or i f  a r u l i n g  i s  necessary 

d e  could handle i t  tha t  way, e i ther ,  i t  seems. 

I f  the AG would like t o  withdraw, 1 th ink  

MR. KISE: I don' t  know. Given, again, t h i s  s t i l l  

seeming remai n i  ng question about whether an ambiguity can 

somewhat appear out o f  the a i r ,  I don' t  know tha t  we would 
want - -  t he  Attorney General would want t o  withdraw the motion. 

A t  the Commission's pleasure, you obviously have the d iscret ion 

t o  deny i t  as moot, o r  deny i t  without prejudice or opportunity 

t o  renew i t ,  depending on what happens on July 9th. 

would not want t o  place the Attorney General's Of f ice in a 

pos i t ion o f  withdrawing a motion based on what we understand t o  

be Progress Energy's pos i t ion  today, only t o  have them come 
back on the 9 th  and create a d i f fe ren t  pos i t ion,  and then argue 
somehow, as they seem fond o f  doing,  some technical point  about 
t h i s  r u l e  o r  that  r u l e  precludes the Attorney General from 

arguing the mer i ts  o f  h i s  posi t ion.  

I j u s t  

So w i th  tha t  being said, I 
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CHAIRMAN JABER: Ms. Brubaker, i n  t h e i r  motion and i n  

scussions w i th  you, there wasn't anything s a i d  about the 

to rney  General not being allowed t o  renew t h e i r  motion. 

r e  t o  be denied today f o r  being premature, there i s  nothing 

) a t  would prejudice them from br ing ing i t ,  e i the r  f i l i n g  i t  or 
]king an ore tenus motion a t  the Ju ly  9 th  agenda conference, 

iould t h a t  need arise. 

imine tha t  i t  i s  j u s t  moot, t h a t  the Attorney General ' s  motion 

or discovery i s  moot a t  t h i s  stage. 

MS. BRUBAKER: Absolutely not. I believe tha t  i f  i t  

CHAIRMAN JABER: It seems t o  me w i th  our vote on the 

MS. BRUBAKER: I agree. 

CHAIRMAN JABER: Commissioners, do you have a 

COMMISSIONER DAVIDSON: I apol ogize. For counsel , 

ireference? Questions? 

rould we move t o  deny on the grounds t h a t  i t  i s  moot or would 

re just  not take i t  up f o r  consideration? 

MR. McLEAN: Commissioner, I t h ink  you should deny i t  

r i thout  prejudice, because t h a t  c lears the way f o r  the affected 

)arty t o  refile i f  they care t o .  

COMMISSIONER DAVIDSON: Perfect .  Move t o  deny 

n r i  thout prejudice. 

COMMISSIONER BAEZ: Second. 
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CHAIRMAN JABER: A l l  those i n  favor say aye. 

(Unanimous af f i rmat ive vote. 1 
CHAIRMAN JABER: That addresses the  motion for 

discovery. The motion t o  f i l e  real s t a f f  recommendation. 

COMMISSIONER DEASON: Madam Chairman, le t  me ask, 

dhat i s  the ant ic ipated order o f  events f o r  July the 9th? Is 

S t a f f  t o  f i l e  anything i n  addi t ion t o  what they have already 

f i l e d ?  Are we going t o  have o ra l  argument on the merits on 
July 9th and make a decision? Is S t a f f  going t o  make any type 

o f  oral  recommendation after oral argument? I'm j us t  t r y i n g  t 

understand what the process i s  going t o  be. 
CHAIRMAN JABER: That 's great questions. We should 

l e t  them speak f o r  themselves. 

MS. BRUBAKER: Commissioners, f o l  1 owi ng the standard 

pract ice o f  f i l i n g  a recommendation 12 days p r i o r  t o  an agenda 

conference, not ing,  o f  course, t h i s  i s  a special agenda 
conference, S t a f f  went ahead and on Fr iday the  27th f i l e d  - -  
r e f i l e d  i t s  recommendation. I t  i s  the same recommendation as 

tha t  which was heard a t  the May 20th agenda and deferred w i th  

the addi t ion o f  an Issue A ,  which discusses oral argument by 

the par t ies  recommending.that each s ide  had 20 minutes t o  

present oral argument. S t a f f  ant ic ipates,  o f  course, subject 

t o  your d i r e c t i o n  t o  the contrary, t h a t  i t  would be a 

discussion o f  the m e r i t s .  And c e r t a i n l y  we w i l l  enter ta in  any 

questions or  concerns you may have about tha t .  
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CHAIRMAN JABER: Commi ssi oner Deason, when I agreed 

;o the deferral, I envisioned t h a t  the original motion t o  
mforce the settlement would be t aken  up as a matter o f  

;ubstance and t h a t  we would allow parties an opportunity t o  
iarticipate. Does t h a t  answer your question? 

COMMISSIONER DEASON: Just so I'm clear, on the 9th 

ve are going t o  have oral argument 20 minutes per side l i k e  

today, given t h a t  i t  is 2 0 0  o'clock, t h a t  would be the f i r s t  

irder o f  business t o  have oral argument on the merits? 
MS. BRUBAKER: T h a t  i s  correct .  Unless there are any 

lending matters  between now and then t h a t  a r i s e  t h a t  need 
reliminary attention by the Commission, S taf f  would anticipate 
that would be the f i r s t  order o f  business. 

COMMISSIONER DEASON: And then a f t e r  the conclusion 
2 f  t h a t ,  the Commission can take up the matter o f  enforcement 
3 f  our order? 

MS. BRUBAKER : Absol utel y . 

COMMISSIONER DEASON: And the amount o f  the refund? 

MS. BRUBAKER: Absol u t d y ,  

COMMISSIONER DEASON: So t h i s  i s  a l i t t l e  unusual i n  

the sense t h a t  S t a f f  has filed a recommendation before hearing 
the oral argument. Does S ta f f  envision making any type o f  oral 
recommendation, or are you going t o  s t a n d  by your filed 
recommendati on? 

MS. BRUBAKER: We1 1 ,  I would anticipate t h a t  the oral 
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irgument would pertain t o  the matters t h a t  have already been 
'iled. Certainly noth ing  has happened here today t o  make me 
; h i n k  t h a t  addi t iona l  matters will be ra i sed  that  will need 
idditional discussion a t  the July 9th special agenda. Have I 

inswered your question? 
COMMISSIONER DEASON : Yes, you answered i t  . 
CHAIRMAN JABER: Okay. Commissioners? 
MR. SHREVE: Commissioner, can I get some 

:l a r i  f i  cation? 
CHAIRMAN JABER: M r  . Shreve. 
MR. SHREVE: Do I understand t h a t  you are going t o  

iearing on the 9 t h  with the recommendation tha t  ex i s t s  today 

that was filed? 
MS. BRUBAKER: I t  was filed Friday. 
CHAIRMAN JABER: You s a i d  we're going t o  hearing. We 

d l  have a special agenda conference on July 9th. 

COMMISSIONER BAEZ: Don't say hearing. 

MR. SHREVE: Right ,  but using the recommendation t h a t  

i s  out there.  B u t  the recommendation, i f  you consider the 

decision t h a t  you have made here, i t  can ' t  be. I t  doesn't 

work, the calculat ions won't even come out.  
MS. BRUBAKER: Respectfully, Commissioners, i f  I may. 

I believe t h a t  the Commission has the expertise and discretion 
t o  look a t  what  S t a f f  has filed and make a decision that is  

consi stent w i t h  i t s  vote here today. 
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CHAIRMAN JABER: Mr. Shreve, here i s  what we are 
joing t o  do. S t a f f  has already f i led  t h a t  recommendation. And 

in the spiri t  o f  a l l  the discussion we had earlier, i t  i s  going 

;o be a long day and we have got  a l o t  t o  do on Ju ly  9th.  

ire going t o  make a decision on July 9 t h .  And I guess I'm not 
inderstandi ng your p o i n t  . They have a1 ready f i 1 ed thei r 
*ecommendation. We are going t o  consider the recommendation as 
ve always do, and we are not going t o  be shy about modifying, 

Jranti ng , or denyi ng . 

We 

MR. SHREVE: I understand t h a t  is  the recommendation 
v i t h  the three different options, and part o f  those options 
d i t h  the decision you made today are impossible. But, 

I mean - -  

CHAIRMAN JABER: Well, i f  t h a t  i s  the case, then 
naven't you answered your own question? 

COMMISSIONER DEASON : The Commi s s i  on w i  11 be 

consistent w i t h  prior decisions, or a t  least we will attempt t o  
be. 

CHAIRMAN JABER: 

bunch o f  other questions. 

Now you have j u s t  generated a whole 

MR. SHREVE: T h i s  won't be one o f  those cases - -  
never mind, I better not say t h a t .  

CHAIRMAN JABER: Commissioners, l e t ' s  have a motion 

on t h i s .  

COMMISSIONER BAEZ: Madam Chairman, I guess I am a 
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i t t l e  fuzzy on how t o  proceed. 

IO - - M r .  Twomey's answers t o  some o f  you a l l  ' s  questions, when 
s a recommendation a recommendation, I am a little fuzzy as to 

IOW t o  proceed on a motion t o  do something tha t  doesn't e x i s t .  

CHAIRMAN JABER: Well, we got Mr. Twomey t o  agree t o  

In l i g h t  o f  w h a t  were answers 

i i thdraw one th ing already. 
COMMISSIONER BAEZ: And hope springs eternal, i s  

:hat - -  
CHAIRMAN JABER: That's r i g h t .  M r .  Twomey, it j u s t  

;eems t o  me t ha t  you know the spirit o f  what we are t ry ing  t o  
jccomplish. Do you want t o  withdraw the reminder o f  t h a t  

not i on? 

MR. TWOMEY: You mean as opposed t o  being denied? 

CHAIRMAN JABER: I think what Commissioner Baez i s  

suggesting i s  t h a t  we may not have a real motion i n  front o f  us 

t o  g r a n t  o r  deny. 

MR. TWOMEY: 

COMMISSIONER BAEZ: No, they are the r i g h t  words. 

I meant t o  put tha t  - -  

I'm not sure - -  

MR. TWOMEY: I meant t o  put t h a t  i n  quotes, which I 

d i d .  

CHAIRMAN JABER: Okay. I will put t h i s  in quotes. 

MR. TWOMEY: I will withdraw it. 

CHAIRMAN JABER: Thank you. 

COMMISSIONER BAEZ: Thank you, Mr. Twomey. 
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CHAIRMAN JABER: Okay. Commi s s i  oners , the 1 ast 

ttion t h a t  I need i s  a motion t o  keep the docket open. 

COMMISSIONER BAEZ: So moved. 

COMMISSIONER DAVIDSON: Second. 
CHAIRMAN JABER: There i s  a motion and a second. All 

lose i n  favor say aye. 

(Simultaneous affirmative vote. ) 

CHAIRMAN JABER: Ju ly  9th. We need t o  go faster, 

ore efficiently, though; and I want t o  thank a l l  the parties 
or being here today. 

(The speci a1 agenda conference concluded a t  2: 00 
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