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Docket No. 03051 3-TP 
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I HERE8Y CERTIFY that a true and correct copy of the foregoing was served via 

First Class U. S. Mail this 10th day of September,,2003 to the following: 

Jason Rojas VeraNet Solutions 
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2540 Shumard Oak Boulevard 

Tel. No. (850) 413-6179 
jroias@mc.state.ft. us skellosrq@veranet.net 

Mr. Scott Kellogg 
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Chicago, IL 60606-1612 

Fax. No. (312) 658-5487 
I Tallahassee, FL 32399-0850 Tel, No. (312) 658-1056 

Ad m in st rat ive P roced u res Committee 
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Tel. No. (850) 488-91 I O  
Fax. No. (850) 922-6934 t 

NOW Communications, Inc, 
Larry W. Seab, Chief Executive Officer 
1418 Ellis Avenue 
Jackson, MS 39204 
Tel. No. (678) 442-9655 X I000 

NOW Communications, Inc. 
Mr. R. Scott Seab 
71 1 South Tejon Street, Suite 201 
Colorado Springs, CO 80903-4054 
Tel. No. (710) 633-3059 
Fax. No. (719) 623-0287 
rss@nowcommunications.com 

Swidler & Berlin Law Firm 
Catherine WanglRonald W. Del Sesto, Jr. 
3000 K Street, N.W. #300 
Washington, DC 20007-51 16 
Tel. No. (202) 424-7500 
Fax. No. (202) 424-7645 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Request by Essex ) Docket No. 03051 3-TP 
Acquisition Corporation for ) 
waiver’ of carrier selection ) 
requirements of Rule 25-4. I 18, ) 
F.A.C.,, for transfer of local 1 
and long distance customers from) 
NOW Communications, Inc. ) 

1 I 
FILED: September I O ,  2003 

BELLSOUTH TELECOMMUNICATION, INC.’S ‘ 1  I I 

PROTESTIREQUEST FOR CLARIFICATION OF 
PROPOSED AGENCY ACTION 

BellSouth Telecommunications, Inc., (“BellSouth”) hereby protests portions of 

Order No. PSC-03-0956-PAA-TP (“Order”) issued on August 22, 2003, in which the 

Florida Public Service Commission (“Commission”) granted a waiver of the carrier 

selection requirements and approved the transfer of local and long distance customer 

from NOW Communications, Inc. (“NOW”) to ESSEX Acquisition Corporation d/b/a 

VeraNet Solutions (“VeraNet”). In support of its protest, BellSouth states: 

I. BellSouth’s official address for its Florida regu 

Bel I South Telecom m u n icat io ns , 
150 South Monroe Street 
Suite 400 
Tallahassee, Florida 32301 

atory operations is: 

nc. 

2. The names of BellSouth’s representatives in this proceeding are: 

Nancy B. White 
150 West Flagler Street 
Suite 1910 Suite 4300 
Miami, Florida 331 30 

Mary Jo Peed 
675 West Peachtree Street 

Atlanta, GA 30375 

3. BellSouth is a local exchange company providing local exchange and 

intraLATA toll service in Florida. 



4. NOW filed for bankruptcy protection under Chapter 1 I of the United 

States Bankruptcy Code on March 4, 2003 in the United States Bankruptcy Court for 

the Southern District of Mississippi. On May 23, 2003, NOW filed a Motion to sell 

substantially all of its assets (the “Sale Motion”) with the United States Bankruptcy 

court. 

5. BellSouth filed an objection to NOW’s Sale Motion with the Bankruptcy 

Court, a copy of which is attached hereto and attached as Exhibit A. In addition to its 

objection to the proposed sate of assets of NOW to MGC Capital or its assignee in the 

NOW bankruptcy case, on July 23, 2003, BellSouth filed several other motions in the 

bankruptcy proceeding which may affect the proposed transaction between NOW and 

NAC. Those motions have not yet been ruled upon by the bankruptcy court and the 

Bankruptcy Court has set two of those motions for hearing (described in more detail 

below), together with the hearing on NOW’s motion to sell its assets, for October I, 

2003. 

6. One of the motions filed by BellSouth in NOW’s bankruptcy case was a 

Motion, pursuant to section 362(d) of the Bankruptcy Code, to require NOW, upon any 

approval of the proposed sale of substantially all of the assets of NOW to MGC Capital 

Corporation or its assignee or a higher bidder over BellSouth’s pending objection, (i) 

contemporaneously d eemi ng the I n terco n nect io n Ag reem en t rejected and therefore 

termination as a matter of law, pursuant to section 365(a) of the Bankruptcy Code; or 
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(ii) granting stay relief to BellSouth in order that it may terminate the Interconnection 

Agreement. A copy of BellSouth’s Motion requesting the interconnection agreement 

with NOW to be deemed rejected or granting a stay so that BellSouth could terminate 

the interconnection agreement is attached hereto as Exhibit “B”. 

7. BellSouth also filed a Motion with the Bankruptcy Court, pursuant to 

section 365(d)(2) of the Bankruptcy Code, compelling NOW to assume or rejkct the 

Interconnection Agreement within the earlier of (a) twenty (20) days  after enib of an 

Order granting approval of the proposed sale by NOW to MCG Capital Corporation or 

its designee or (b) September 20, 2003. A copy of the Motion to compel NOW to either 

assume or reject the interconnection agreement with BellSouth is attached hereto as 

Ex h i b it “ C I’ . 

8. BellSouth asserts that it is not n the public interest to waiveithe carrier 

selection requirements of Rule 24-4.1 18, Flbrida Administrative Code nor to approve 

the transfer of local and long distance customers sought herein due to the open issues 

before the Bankruptcy court involving cure of the substantial indebtedness owed to 

BellSouth by NOW. In addition, moving forward without the approval of the sale by the 

Bankruptcy Court is premature. BellSouth’s substantial interests are affected by the 

transfer of these customers. 

9. There are issues of material fact concerning the public interest of the 

req uested transfer. 
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I O .  BellSouth is entitled to relief under Chapter 120 and Chapter 364, Florida 

Statutes, and Chapter 25-22, Florida Administrative Code. 
I 

WHEREFORE, BellSouth protests the  Order discussed herein, requests that a 

hearing pursuant to Section 120.57 be held on thi,s docket, and requests that the 

Commission grant such other relief as is necessary and proper under the 

circumstances. 

t 

Respectfully submitted this 10th day of September, 2003. 

BE LLSO UTH TELECO M M U N I CAT1 0 N S , I NC . 

f \  ' 

NANCY B. W W €  
c/o Nancy H. Sims 
150 South Monroe Street, Suite 400 
Tallahassee, FL 32301 
(305) 347-5558 

CUI 
9 a *  >LA. 

MARY JO WED 
Suite 4300 
675 W. Peachtree St., NE 
Atlanta, GA 30375 
(404) 335-0705 

504272 
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UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI 

JACKSON DIVISION 

In re: 1 

NOW COMMUNICATIONS, INC. ) 

Debtor. 1 

) Chapter11 

) Case No 03-01336-JEE 
1 I I 

OBJECTION OF BELLSOUTH 
TELECOMMUNICATIONS, INC. TO (A) DEBTOR’S 

MOTION TO SELL SUBSTANTIALLY ALL OF ITS ASSETS 
PURSUANT TO 11 U.S.C. SECTION 363(b) AND (9, FREE AND CLEAR OF 
LIENS; AND (B) DEBTOR’S MOTION TO APPROVE BID PROCEDURES 

AND NOTICE OF SALE OF SUBSTANTIALLY ALL OF DEBTOR’S ASSETS 

COMES NOW BellSouth Telecommunications, Inc. (“BellSouth”) and files this 

objection (the “Objection”) to: (a) Debtor’s Motion to Sell Substantially all of its Assets 

Pursuant to 11 U.S.C. Section 363(b) and (0, Free and Clear of all Claims and Liens; and 

(b) Debtor’s Motion to Approve Bid Procedures and Notice of Sale of Substantially all of 

Debtor’s Assets, pursuant to sections 363 and 365 of Title 1 1, Unites States Code (the 

“Bankruptcy Code”) and rules 6006 and 90 14 of the Federal Rules of Bankruptcy Procedure 

(the “Bankruptcy Rules”). In support hereof, BellSouth respectfully shows the Court as 

follows: 

Preliminary Statement 

Pursuant to the Debtor’s Motion to Sell Substantially All of its Assets Pursuant to 

11 U.S.C. Section 363(b) and (0, Free and Clear of All Claims and Liens (the “Sale 

Motion”) and the Debtor’s Motion to Approve Bid Procedures and Notice of Sale of 

ATLLlBOl IS18950 2 



Substantially All of Debtor’s Assets (the “Bid Procedures Motion” and collectively with the 

Sale Motion, the “Sale & Bid Motions”, NOW Communications, Inc., the debtor herein (the 

“Debtor”) seeks to sell all of its assets, as well as the assets of several non-debtor parties, to 

its prepetition lender, MCG Capital Corporation (“MCG”). With no evidence of the business 

reasons supporting the sale or the efforts the Debtor undertook to market the assets and to 

ensure that the highest and best price is received, the Debtor now asserts - little more than 

3 months fi-om the filing of this case - that the sale to MCG is in the best interest of creditors 

and must be completed immediately. Furthermore, the I Debtor seeks to accomplish this sale 

under the provisions of section 363 of the Bankruptcy Code, rather than through a Chapter 1 1  

plan pursuant to the significantly more stringent requirements of section 1 129 of the 

Bankruptcy Code. As set forth below, however, the Debtor has failed to meet the 

requirements for a sale of substantially all of its assets outside a plan of reorganization. 

Furthermore, the Sale Motion must also be denied to the extent it seeks assumption and 

assignment of the agreements between the Debtor and BellSouth, as the Debtor has failed to 

meet the requirements of section 345 of the Bankruptcy Code necessary for such an 

assumption and assignment. Finally, numerous provisions of the proposed bid procedures 

and Asset Purchase Agreement are flawed and cannot be approved, all as more hl ly  

explained below. 

BackEround 

1. On March 4, 2003 (the “Petition Date”), the Debtor filed a voluntary 

petition for relief under Chapter 11 of the Bankruptcy Code. Since the Petition Date, the 

Debtor has continued operating its business and managing its affairs as a debtor in possession 

pursuant to sections 1 107 and 1 108 of the Bankruptcy Code. 

2 
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2. Prior to the Petition Date, BellSouth provided telecommunications 

services to the Debtor pursuant to various interconnection agreements (the "Interconnection 

Agreements"). BellSouth is by far the largest unsecured creditor in this Chapter 11 case, 

with a pre-petition claim in the approximate amount of$5,000,000. 

The Sale Motion and the Bid Procedures Motion 

3. On May 23, 2003, the Debtor filed the Sale Motion, pursuant to which 

the Debtor seeks authority to sell substantially all of its assets (the "Assets") pursuant to 

section 363 of the Bankruptcy Code. Attached to the Sale Motion is a proposed Asset 

Purchase Agreement between the Debtor, as seller, and MCG, as purchaser (the "Asset 

Purchase Agreement"). I 

4. The Asset Purchase Agreement contemplates the sale of substantially 

all of the Debtor's assets, as well as all ofeach Selling Entities right, title and interest in and 

to all assets and property used in or useful to the Debtor's business (the "Business"). 

5. The Asset Purchase Agreement contemplates a purchase price ofnot 

less than $4,600,000 (the "Purchase Price"). MeG intends to credit bid the Purchase Price 

against its alleged prepetition secured claim2 which includes, among other things, amounts 

owed under that certain Credit Facility Agreement, dated as of December 30, 1999, as 

amended, between the Selling Entities and MCG. 

I In addition, the Asset Purchase Agreement contemplates the transfer to MCG ofany and all 
interests in the Assets of certain other non-debtor parties, including NOW Communications 
of Mississippi; NOW Communications ofVirginia, Inc.; NOW Communications of South 
Dakota, Inc. and Tel-Link, Inc. (collectively, with the Debtor, the "Selling Entities"). 

2 According to Schedule D ofthe Debtor's Schedules ofAssets and Liabilities (the 
"Schedules"), MCG holds a secured claim of $3,691,688.00. However, in the Sale Motion, 
the Debtor provides that "[t]he Sellers will receive a credit against the entire debt owed to 
MCG by this Debtor of at least $4,600,000.00 as payment in full." 

3 
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6. Contemporaneously with the filing of the Sale Motion, the Debtor filed 

the Debtor's Motion to Approve Bid Procedures and Notice of Sale of Substantially All of 

Debtor's Assets (the "Bid Procedures Motion"). Pursuant to the Bid Procedures Motion, the 

Debtor seeks approval of the procedures that will govern the sale of substantially all of the 

Assets, including: (i) certain bid protections, e.g.!, payment ofa "break-up fee"; and (ii) the 

form of notice of the proposed sale for interested parties. 

7. Pursuant to the Bid Procedures Motion, an auction sale of the Assets 

will be conducted if, and only if, a competing bili! is timely submitted in accordance with the 

procedures set forth in the Bid Procedures Motidn. Upon conclusion of any auction sale, the 

Debtor will submit a supplemental sale order identifYing the ultimate purchaser ofthe Assets. 

Objections 

8. BellSouth objects to the Salle Motion and the Bid Procedures Motion 

(collectively, the "Sale & Bid Motions") on the following bases: (a) the sale contemplated by 

the Sale & Bid Motions cannot satisfY the requirements for a sale outside the ordinary course 

ofbusiness under section 363(b) of the Bankruptcy Code and should be considered an 

impermissible sub rosa plan of reorganization that circumvents the requirements of 

section 1129 of the Bankruptcy Code; (b) the Sale & Bid Motions are improper to the extent 

the Debtor intends to assume and assign the Interconnection Agreements without curing 

BellSouth's claims or providing BellSouth with adequate assurance of future performance by 

any proposed assignee; (c) certain of the procedures contemplated by the Sale & Bid Motions 

are improper and are not contemplated by section 363 ofthe Bankruptcy Code; and 

(d) various provisions of the Asset Purchase Agreement are improper and are in 

4 
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contravention of the Bankruptcy Code. Accordingly, the Sale & Bid Motions should be 

denied. 

The Sale Constitutes an Impermissible Sub Rosa Plan that Does 
Not Meet the Requirements of Section 1129 of the Bankruptcy Code’ 

9. As made clear from the Sale Motion, the Debtor intends to sell 

substantially all of its Assets by motion pursuant to section 363(b) of the Bankruptcy ’Code. 

A sale of this magnitude undoubtedly will have the practical effect of deciding issuek’that 

ordinarily would arise and be addressed in connection with the confirmation of a plan of 

reorganization. More importantly, the proposed sale will deprive parties, such as BellSouth, 

of substantial rights inherent in the plan confirmation process and will otherwise distort the 

plan process. See, M., In re Crowthers McCall Pattem, Inc., 114 B.R. 877, 884 (S.D.N.Y. 

1990) (“major pre-confirmation transactions, such as use, sale or lease of estate property 

under Section 363(b). . .raise the concern that the scheme of Chapter 11 will be distorted”). 

’ 

10. Therefore, the proposed sale must be closely scrutinized by this Court. 

- See, Q., In re Abbotts Dairies, 788 F.2d 143, 150 (36 Cir. 1986) (section 363(b)( 1) should 

“not be employed to circumvent the creditor protections of Chapter 1 1, and as such, it 

mirrors the requirements of section 1 129 that the bankruptcy court independently scrutinize 

the debtor’s reorganization plan”). In considering the sale of estate assets, courts consider, 

among other things, whether a sound business justification exists to approve the sale. In re 

Crowthers McCall Pattern, Inc., 114 B.R. at 885. 

1 I .  In the Sale Motion, the Debtor states in conclusory fashion that 

“[alpplying the ‘sound business purpose’ test to Debtor’s proposed sale of assets here to 

MCG or its designee reveals that [the elements of the test] are easily met.” Sale Motion at 
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1 16. The Debtor offers the following “reasons for the sale”: (1) the sale provides for the 

greatest value to the Debtor; (2) without the sale, the value of the Business and the Assets 

will diminish and there is no indication demand for the assets will increase in the fiture; and 

(3) the Debtor lacks sufficient resources to preserve its ongoing business. See Sale Motion at 

77 5-7. The first reason is irrelevant to the issue of whether a sale should be approved 

outside a plan. It is merely recognition (to the extent correct) that the sale to MCG is better 

than any other sale offers the Debtor currently has for the Assets. The second reason, while 

relevant, is not alone sufficient justification for a sale outside of a plan. Further, there is no 

evidence that it is true, at least in any material fashion. The third reason given in the Sale 

Motion as a justification for the sale at this time would be,far more compelling were it not for 

the fact that the Debtor’s lender is the proposed buyer. Given that MCG already has 

substantial “skin in the game,” it is implausible that they would pull out, thereby forcing a 

piecemeal liquidation, if forced to purchase the assets through a plan. In fact, it is not at all 

clear that MCG could “pull out,” Le., defeat a request by the Debtor to use cash collateral 

through the date of confirmation of a plan, nor is it clear that the Debtor cannot continue to 

live off of the use of cash collateral if authorized to continue using it.’ 

12. Thus, notwithstanding the Debtor’s unsupported, irrelevant or less than 

compelling reasons for the sale, it is clear that there are no valid business justifications for 

the sale at this time as: (a) upon sale of the Assets, there will be virtually nothing left to 

administer or otherwise preserve; (b) the Sale Motion offers no explanation or justification as 

In fact, the sale to MCG will not close for many months, indicating that the Debtor can in 3 

fact live off the use of cash collateral for a significant time period. See Asset Purchase 
Agreement at 17 5.2(g), 6.1 (b) (“Outside Date” for closing is June 1, 2004). 

6 
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to why the sale by the Debtor to MCG must be accomplished at this time - little more than 

three months into the case - rather than pursuant to a plan of reorganization;4 and (c) there 

has been no evidence that the Assets are declinittg in value so as to necessitate such a speedy 

sale. See,~, The Comm. Of Eguity Security Holders v. Lionel Corp. (In re the Lionel 

Corp.), 722 F. 2d 1063, 1071 (2d Cir. 1983). 

13. Accordingly, the Debtor cannot set forth a sound business justification 

for their proposed sale of substantially all of the assets without complying with the 

requirements of section 1129 by filing a Chaptet 11 plan. Therefore, the Sale & Bid Motions 

should be denied. 

BellSouth Objects tk the Assumption 

and Assignment of the Inttconnection Agreements 


A. No Request to Assume or Ass;gn~Has Been Made. 

14. As described above, prior to the Petition Date, BellSouth provided 

telecommunications services to the Debtor pursuant to the Interconnection Agreements. The 

Interconnection Agreements constitute executory contracts that are governed by section 365 

of the Bankruptcy Code. It appears that the Debtor intends to assume the Interconnection 

Agreements pursuant to section 365 of the Bankruptcy Code and assign them to MCG (or the 

ultimate purchaser). However, nowhere in the Sale Motion or the Bid Procedures Motion 

has the Debtor requested permission, pursuant to section 365 of the Bankruptcy Code, to 

assume and assign any executory contracts, including the Interconnection Agreements. 

4 See In re Public Service Co. ofNew Hampshir~. 90 B.R. 575, 581 (Bankr. D. N.H. 1988) 
("an appropriate standard for approval or disapproval of a transaction by the reorganization 
court [outside the ordinary course of business] is whether good cause has been shown to 
implement the transaction at this stage of this proceeding") 
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FurthemlOre, nowhere in the Asset Purchase Ag~ement does court approval of the Debtor's 

assumption and assignment of the Interconnection Agreement appear to be necessary.' The 

Sale & Bid Motions simply assert that all ofthe Assets will be sold to MCG (or the 

successful purchaser) free and clear of liens and encumbrances. 

IS. Section 365 of the Bankru*cy Code makes clear that, while a debtor 

may assume any of its executory contracts or unexpired leases, it must do so "subject to the 

court's approval." 11 U.S.C. § 365(a). As drafiep, the Sale & Bid Motions do not seek this 
I 

Court's approval of the assumption and assignm¢nt of any of its executory contracts or 

unexpired leases.6 Accordingly, BellSouth further objects to the Sale & Bid Motions to the 

extent the Debtor intends to assume and assign tllte Interconnection Agreements without 

properly requesting this Court's approval or sati~fying its burden pursuant to section 365 of 

the Bankruptcy Code. 

B. The Proposed Cure Amount is InborrecL 

16. Notwithstanding the Debtor's failure to properly seek permission to 

assume and assign the Interconnection Agreeme.(lts, the Debtor also has failed to properly 

describe the amount necessary to cure the defaults under the Interconnection Agreement. 

S The sole mention of the Debtor's assumption ppwer is in section 5.2(g) of the Asset 
Purchase Agreement, which provides that: "MC¢:J or Buyer shall have negotiated the 
assumption of the existing BellSouth Interconne~tion Agreement upon such terms and 
conditions as are acceptable to MCG or Buyer." !Asset Purchase Agreement at ~ 5.2(g). 

6 The Sale Motion provides that "[t]he statutory predicates for this Motion are 
Sections I 05 (a), 363(b) and (t), 503 and 507 oftlhe Bankruptcy Code." See Sale Motion 
at ~ 4. The identical language is contained in th¢ Bid Procedures Motion. See Bid 
Procedures Motion at ~ 5. There simply is no mention of section 365 of the Bankruptcy 
Code in either of the Debtor's pleadings. 
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17. Upon assumption and assignment, the Debtor must promptly cure any 

and all outstanding defaults under the Interconnection Agreement. See 11 U.S.C. 

5 365(b)( I ) ;  In re Greenville Auto Mall, Inc., 278 B.R.‘414,422 - 423 (Bankr. N.D. Miss. 

2001) (“[Ilf.. .the estate elects to assume the executory contract, then it takes on the burdens 

associated with that contract, agreeing to ciire any outstanding defaults, and committing to 

perform on a going forward basis”). ‘ 4  I I 

18. Attached to the Asset Purchase Agreement as a schedule, the D.ebtor 

has listed the proposed cure amount for the Interconnection Agreements as $150,000.00 (the 

“Proposed Cure Amount”). 

objects to the Proposed Cure Amount as it  is woefully insufficient to cure the defaults under 

the Interconnection Agreements. BellSouth’s records reflect a prepetition default under the 

Asset Purchase Agreement at Schedule A. BellSouth 

Interconnection Agreements of $5,059,254 (the “BellSouth Claim”).7 Similarly, BeIISouth is 

listed on the Debtor’s List of Creditors Holding 20 Largest Unsecured Claims as well as 

schedule F of the Debtor’s Schedules (“Schedule F”) as holding a disputed claim of 

$3,9 12,470.02. BellSouth objects to the Sale & Bid Motions to the extent the Proposed Cure 

Amount is not amended to accurately reflect the BellSouth Claim. 

C. No Offer of Adequate Assurance Hus Been Set Forth. 

19. In addition to the Debtor’s failure to correctly list the amount necessary 

to cure the defaults under the Interconnection Agreements, MCG has yet to provide 

BellSouth with adequate assurance of future performance and no such assurances are 

provided in the Sale & Bid Motions. 

On June 10,2003, BellSouth filed a Proof of Claim in this amount. 

9 
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20. Prior to assignment of an executory contract to a non-debtor third 

party, section 365 of the Bankruptcy Code requires that the assignee of the contract provide 

the non-debtor party to the contract with adequate assurances of future performance. 

Accordingly, prior to assumption and assignment of the Interconnection Agreements, MCG 

(or the ultimate purchaser) must provide BellSouth with adequate assurance. Based upon 

BellSouth’s records and experience with the Debtor, if MCG or its designee’ is the 

successhl bidder, it must provide BellSouth with $2 million, representing a deposit equal to 

two months estimated monthly usage, as adequate assurance of hture performance. lo 

BellSouth hereby objects as no such offer has been made to BellSouth and the Sale & Bid 

Motions are wholly silent on this issue. 

The Proposed SaIe Approval Procedure and 
Certain of the Proposed Bid Procedures are Improper 

21. Even if the Court were otherwise inclined to grant the Sale & Bid 

Motions notwithstanding the arguments contained in paragraphs 9 through 20 above, they 

See 11 U.S.C. §36S(f)(2) (“[tlhe trustee may assign an executory contract or unexpired 
lease of the debtor only if - (A) the trustee assumes such contract or lease in accordance 
with the provisions of this section; and (B) adequate assurance of future performance by the 
assignee of such contract or lease is provided, whether or not there has been a default in such 
contract or lease”). 

take assignment of the Interconnection Agreements, the justification for the deposit becomes 
even more compelling. 

* Pursuant to the Order Determining Adequate Assurance for BellSouth (Docket # 28) 
entered on March 26,2003, the Debtor is required to pay to BellSouth $250,000 every seven 
days, to be held and applied by BellSouth pursuant to the terms of the Order; see also In re 
Currivan’s Chapel of Sunset, 51 B.R. 21 7 (N.D. Cal. 1985) (affirming Bankruptcy Court’s 
decision to require a deposit of nearly two months of rent by debtor who was assuming lease 
of property where lessor was “reasonably concerned that debtor would not timely perform its 
obligations under the lease.”). 
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should nevertheless be denied unless the modifications suggested below to the sale approval 

procedures and bid procedures are made. 

A. The Proposed Sale Aypruvul Procedure. 

22. The Bid Procedures Motion is procedurally improper and does not 
I 

comply with the requirements of sections 363 or 365 of the Bankruptcy Code. Specjfically, 

the Bid Procedures Motion seeks approval of procedures that ultimately could strip ’ ’ 
I 

BellSouth of its ability to (a) object to the ultimate purchaser if it is other than MCG; or 

(b) object to the assumption and assignment of the Interconnection Agreements for any 

reason, including the inability of the ultimate purchaser, other than MCG, to provide 

BellSouth with adequate assurance of hture performance. Accordingly, BellSouth objects to 

the SaIe & Bid Motions and asserts that they should be denied. 

’ 

23. The Sale & Bid Motions set forth a multi-stage process for the sale of 

the Assets. First, pursuant to the Sale Motion, the Debtor seeks to gain court approval of the 

Asset Purchase Agreement for the sale of the Debtor’s Business, including all of the Assets 

to MCG (step 1). 

Debtor seeks to gain approval of (a) the various “stalking horse’’ protections afforded to 

MCG, such as a break-up fee and overbid requirement, and (b) the auction procedure to be 

used i f a  competing bid is received (step 2). See Bid Procedures Motion at 7 8. Finally, 

upon conclusion of the Auction, the Debtor will submit a supplemental sale order to the court 

that identifies the purchaser and purchase price, including if such purchaser is other than 

MCG (step 3). See Bid Procedures Motion at 7 7M. Upon approval of the Bid Procedures 

Motion (b., step 2), no further action of this Court is necessary, with the, exception of the 

Sale Motion at 1[ 14. Next, pursuant to the Bid Procedures Motion, the 

11 
AT1 l.ln0l 1518950 27 



signing of any supplemental order submitted pursuant to step 3. Furthermore, upon approval 

of the Bid Procedures Motion, no further objections of interested parties will be heard. 

This multistage procedure creates a situation in which BellSouth: 24. 

(a) may not know the identity of the ultimate purchaser of the Assets until the sale already 

has been approved, including approval of any assumption and assignment of executory 

contracts; and (b) will be unable to object the assumption of the Interconnection Agreements 

for any additional reasons not set forth herein, including the inability of the as yet unknown 

purchaser to provide BellSouth with adequate assurance of future performance. At the very 

least, Bellsouth should be provided with some amount of time to examine the ultimate 

purchaser’s ability to perform under the Interconnection Agreements and a further 

opportunity to object prior to entry of a final order approving the sale. Therefore, BellSouth 

objects to the Debtor’s procedure as it is not contemplated by sections 363 or 365 of the 

Bankruptcy Code and asserts that the Sale & Bid Motions should be denied. 

B. The Proposed Bid Procedures. 

25. BellSouth asserts that the following changes should be made to the 

Notice of Bid Procedures, Auction and Sale Hearing attached as Exhibits A and B to the Bid 

Procedures Motion (the “Bid Notice”): 

1. 

.. 
11. 

- 8 .  

111. 

the confidentiality agreement should be in form and substance 
“reasonably” satisfactory to Debtor - see Bid Notice at 7 1 ; 

undersigned counsel should be included in the list of persons to 
receive service copies of a Competing Bid Notice - see Bid 
Notice at 7 2; 

a Competing Bid should be for “substantially all” of the Assets, 
not “all” of the Assets, and the phrase “on substantially the same 
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terms and conditions as those in the Agreement” should be 
stricken as unnecessarily restrictive - see Bid Notice at 7 3(a);’ 

iv. the required evidence of abiIity to finance the purchase price 
should be modified by the phrase “reasonably satisfactory to 
Debtor” - see Bid Notice at 7 3(e); 

v. paragraph 4 should be stricken, as the ramifications of failure to 
comply can be evaluated by the Court in light of the 
circumstances surrounding such hilure; I 

I 

vi. paragraph 5(c) should be restated as follows: “Debtor shall 
submit for Court-approval what it considers to be the highest 
and best bid.” - see Bid Notice at 7 5(c). 

I 

BellSouth Obiects to Various Terms of the Asset Purchase Apreement 

24.  Similarly, even if the Court were otherwise inclined to grant the Sale & 

Bid Motions notwithstanding the arguments contained in paragraphs 9 through 20 above, and 

even if the sale approval procedures and the bid procedures were modified as suggested in 

paragraphs 21 through 25 above, the Sale & Bid Motions should nevertheless be denied 

unless the Asset Purchase Agreement is modified to take into account the following 

problems: 

A. The Proposed Sale Violates the Terms of the Cash Cullnteral Order. 

27. On April 4,2003, this Court entered the Final Agreed Order Regarding 

Use of Cash Collateral by Debtor and Granting Adequate Protection (the “Cash Collateral 

Order”). Pursuant to the Cash Collateral Order: 

The Debtor, the Committee, and/or any creditor or other 
party-in-interest shall have ninety (90) days from the date of the 
commencement of the meeting of creditors held pursuant to 
section 341 of the Bankruptcy Code, or such additional time as 
the Court for cause permits (the “MCG Bar Date”), within 

For example, a bidder may be willing to pay less cash but close months earlier and without I I  

the uncertainty of the condition precedent for obtaining regulatory approvals and licensing. 
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which to file any such objection or commence an action with 
respect to MCG’s claims or liens. 

See Cash ColIateral Order at 7 10. The first meeting of creditors, pursuant to section 34 1 of 

the Bankruptcy Code, was held on May 19,2003. Accordingly, the MCG Ear Date is on 

August 18,2003. 

28. The Sale & Bid Motions were filed on May 23, 2003 and are set for 

hearing on June 17,2003. If a Competing Bid (as such tenn is defined in the Asset Purchase 

Agreement) is received, the Debtor will hold an auction on July 10,2003 at 11:OO a.m. 

’ 

See Bid Notice. Accordingly, the Debtor seeks to have final approval of the sale of the 

Assets to MCG (or the successful purchaser), free and clear of liens and encumbrances, no 

later than July 10, 2003. 

29. However, given that the MCG Bar Date will not expire until August 18, 

2003 - more than a month after the Auction - it is possible that the Debtor, the Creditors’ 

Committee, a creditor or any interested party, including BellSouth, may seek to invalidate the 

liens of MCG even after a final order approving the sale of the Assets to MCG has been 

entered. What makes this problematic is MCG’s desire to credit bid the entire amount of the 

purchase price pursuant to section 363(k) of the Bankruptcy Code. Accordingly, to the 

extent the Sale Motion seeks a final approval of any sale of the Assets before August 18, 

2003, BellSouth objects as it is a violation of a previous order of this Court.’2 

l 2  To the extent the Court is otherwise inclined to grant the Sale & Bid Motions (which 
BellSouth strongly urges against), it should condition such approval on the requirement that 
MCG post a cash deposit or other security equal to the purchase price so that if its claims or 
liens ultimately are invalidated, the cash or other security can be substituted for the improper 
credit bid. 
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B. The Proposed Sale Prejudices BellSouth’s Set0 f f  Rights. 

30. Pursuant to the Sale & Bid Motions, the Debtor intends to sell all of the 

Assets to MCG (or the successful purchaser), free and clear of all liens, claims and 

encumbrances. 

“[all1 accounts receivable arising out of goods sold or leased, intellectual properrty or, other 

rights licensed or services provided in the conduct of the Business, including, witho? 

limitation, as listed on Schedule F hereto.” &e Asset Purchase Agreement at Exhibit A. 

BellSouth is among the numerous non-debtor parties that are listed on Schedule F as owing 

the Debtor on account. 

Asset Purchase Agreement at 5 1.1 (a). Among the Assets being sold are 

, 

3 1. To the extent the Debtor holds accounts receivable against BellSouth as 

listed on Schedule F to the Asset Purchase Agreement, BellSouth asserts that it may have a 

valid right of setoff pursuant to section 553 of the Bankruptcy Code for all such amounts. 

However, upon consummation of the proposed sale and transfer of the accounts receivable to 

MCG (or the successful purchaser), it is arguable that BellSouth will be stripped of its ability 

to assert its right of setoff as the requirement of “mutuality” will no longer be present.I3 In 

effect, BellSouth may lose rights that, absent such a saIe, would be considered a secured 

claim. 

Assets, including the accounts receivable, to MCG (or the successful purchaser) free and 

11 U.S.C. 5 506(a). Accordingly, to the extent the Debtor seeks to sell the 

~~ ~~ 

Under section 553 of the Bankruptcy Code, setoff will be permitted where the following 13 

conditions are met: (1) the creditor’s claim against the debtor arose pre-petition; (2) the 
creditor also owes a dcbt to the debtor that arose pre-petition; (3) the claim and debt are 
“mutual;” and (4) the claim and debt are valid and enforceable under state law. 11 U.S.C. 
$ 553 (emphasis added); see also Collier on Bankruptcy 7 553,03[3][b], p. 553-58 (15th rev. 
ed.). 
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I 

clear of liens, claims and encumbrances, including any of BellSouth’s valid rights of setoff 

pursuant to section 553 of the Bankruptcy Code, BellSouth objects. 

C .  The Debtor May Not Sell Causes of Action Related tu Lender Liability. 

32. As discussed above, the Debtor intends to sell all of the Assets to MCG 

(or the sriccessfiil purchaser), free and clear of all liens, claims and encumbrances. See Asset 

Purchase Agreement at 0 I .  I. (a). Among the Assets being sold are all “[c]hoses in action and 

claims against third parties not otherwise avoidable under $ 5  542, 544, 545, 546, 547,548, 

549, 550 and 55 1 of.the Bankruptcy Code.” See Asset Purchase Agreement at Exhibit A. 

33. Though not specifically mentioned, the language of the Asset Purchase 

Agreement is broad enough to include the sale of various causes of action the Debtor may 

have against its lender (commonly referred to as “lender liability claims”). As stated in the 

Asset Purchase Agreement, MCG was the Debtor’s prepetition lender. See Asset Purchase 

Agreement at 1 B. Sale of such assets to MCG is highly improper and, if permitted, will 

essentially absolve MCG of any liability if misdeeds later are discovered. Accordingly, to 

the extent that the Debtor intends to sell to MCG all of its rights to causes of action against 

its prepetition lenders, including MCG, BellSouth objects. 

D. The Management Agreement is Improper. 

34. Pursuant to a Management Agreement (a copy of which is attached as 

Schedule H to the Asset Purchase Agreement) to be entered into between the Debtor and 

MCG or its designee, the Debtor purports to appoint MCG or its designee, if they are the 

successful bidder, as “manager” of its assets with, among other things, “the right to have 

access to and use of the Regulated Assets”. See Management Amxment at 9 2. Thus, it 

appears that irrespective of whether the Interconnection Agreements are assumed and 
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assigned, MCG or its designee (assuming they are the successful bidder) will have use of the 

services provided by BellSouth thereunder for the term of the Management Agreement. The 

term of the Management Agreement, in turn, appears topotentially run through June I ,  2004, 

almost a year from now. The Management Agreement thus clearly constitutes a de fucto 

assignment of the Interconnection Agreements (and likely other agreements between the 

Debtor and third parties) without compliance with section 365 of the Bankruptcy Code. The 

I 

+ I *  1 

Debtor should be required to either assume and assign, or reject, the Interconnection , 

Agreements upon approval of any sale, rather than allowing such a de facto assignment. 

E. The Debtor Has Not Adequately Marketed the Assets. 

35. BellSouth objects to the sale of the Assets as proposed in the Sale & 

Bid Motions as the Debtor has not adequately marketed the Assets. The Debtor provides, 

with little explanation, that “[tlhe marketplace for the Assets has been fully explored and, as 

a result, the Agreement provides for the greatest value currently available to the Debtor.” & 

Sale Motion at 1 5.  

36. However, the Debtor has not retained (at least on a post-petjtion basis) 

a financial advisor, broker, investment banker or other professional for the express purpose 

of, among other things, (a) valuing the Assets as a going-concern based upon current market 

data; (b) conducting a nationwide analysis of potential purchasers; (c) preparing and 

disseminating a term sheet, prospectus or other materials designed to market the Assets; 

(d) engaging such potential purchasers in discussions for the purchase o f  the Assets; and 

(e) conducting a dedicated marketing campaign for the sale of the Assets. More disturbingly, 

the Debtor maintains that the Auction will ensure that the best and highest offer has been 

received for the Assets. However, the Debtor’s sole method of providing notice to potential 
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purchasers Is by publication notice “at least once, no less than 14 calendar days prior to the 

Auction Sale in the Wall Street Journal, the Jackson Clarion-Ledger, and Atlanta loumal- 

Constitution.” See Bid Procedures Motion at 7 9. 

37. Such notice is insufficient to ensure that the Assets are sold at the 

highest ;Ind best price. Only with the assistance of a professional, as described above, and 

with adequate allowance for time (after all, this case has been pending for little more than 

three months) can the Debtor honestly maintain that it is receiving the highest and best price 

for the Assets and satisfy its duty to creditors in this case. Accordingly, BellSouth objects to 

, 

the Sale & Bid Motions on this basis as well. 

Conclusion 

38. For all of the reasons set forth herein, the Sale Motion and the Bid 

Procedures Motion should be denied. 
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WHEREFORE, BellSouth rcspectfdly requests that the Court (a) sustain this Objection; 

(b) deny the Sale Motion; (c) deny the Bid Procedures Motion; and (d) grant such other and 

hrther relief as is just and equitable. 

Respectfully submitted this day of June, 2003. 

BUTLER, SNOW, O'MARA, STEVENS & 
CANNADA, PLLC 

By: 
Stephen W. Rosenblatt 
17th Floor, AmSouth Plaza 
Post Office Box 22567 
Jackson, Mississippi 3 9225 -25 67 
(60 1) 948-57 1 1 (Telephone No.) 
(601) 985-4500 (Facsimile No.) 

and 

KILPATRICK STOCKTON LLP 

Todd C. Meyers 
Georgia Bar No. 503756 
Robbin S. Rahman 
Georgia Bar No. 592 15 1 
1100 Peachtree Street, Suite 2800 
Atlanta, Georgia 30309-4530 
(404) 8 15-6500 (Telephone No.) 
(404) 8 15-6555 (Facsimile No.) 

I 

' 4 ,  I 

Counsel for Bell South Telecommunications, Inc. 
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CERTIFICATE OF SERVJCE 

The undersigned hereby certifies that the foregoing Objection to (a) Debtor’s 

Motion to Sell Substantially all of its Assets Pursuant to 11 U.S.C. Section 363(b) and (0, 
Free and Clear of all Claims and Liens; and (b) Debtor’s Motion to Approve Bid 

Procedures and Notice of Sale of Substantially all of Debtor’s Assets was served, by regular 

U.S. Mail, postage prepaid, on the parties listed below, this day of June, 2003: 

Eileen N. Shaffer, Esq. 
401 Capital Street - Suite 3 14 
Jackson, MS 39201 

Frank N. White, Esq. 
Darryl S. Ladden, Esq. 
Arnall Golden Gregory LLP 
2800 One Atlantic Center 
120 1 West Peachtree Street 
Atlanta, Georgia 30309 

Gregory M. Eells, Esq. 
Eells & Allen, LLC 
The Oglethorpe Building 
Suite 181 
2971 Flowers Road South 
Atlanta, Georgia 30341 -4147 

Derek A. Henderson, Esq. 
11 1 East Capitol Street 
Suite 455 
Jackson, Mississippi 39249 

Office of the United States Trustee 
100 West Capitol Street 
Suite 707 
Jackson, MS 39269 

Donald M. Wright, Esq. 
Stephen B. Porterfield, Esq. 
Sirote & Permutt P.C. 
23 1 1 Highland Avenue South 
P.O. Box 55727 
Birmingham, Alabama 35205 

Roy H. Liddell, Esq. 
Wells Marble & Hurst, PLLC 
Suite 600, Lamar Life Building 
3 17 East Capitol Street 
P.O. Box 131 
Jackson, Mississippi 39205 

By: 
Stephen W, Rosenblatt 
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UNITED STATES BANKRUPTCY COURT 

JACKSON DMSION 
FOR THE SOUTHERN DISTRICT OF MISSISSIFa A’; - 2 3 Pi’; 2: 3 3 

L ’ .  ’ I .  - Y  

E ‘(-.+-- .-- - - . ‘ J  I;Y 

I c . .  . . I :  

In re: 1 

NOW COMMUNICATIONS, IIVC. 1 
) Chapter 11 

) Case No 03-01336-JEE ‘1 

1 
Debtor. 1 

1 

MOTION OF BELLSOUTH TELECOMMUNICATIONS, INC. 
FOR ORDER, UPON ANY APPROVAL OF THE PROPOSED SALE OF 

SUBSTANTIALLY ALL OF DEBTOR’S ASSETS, (i) DEEMING 
INTERCONNECTION AGREEMENT REJECTED; OR (ii) GRANTING 
STAY RELEV TO TERMINATE INTERCONNECTION AGREEME“ 

COMES NOW BellSouth Telecommunications, Inc. (“BeI1South”), through its 

undersigned counsel, and moves the Court for entry of an Order, pursuant to sectioh 362(d) of 

the Bankruptcy Code, upon any approval of the proposed sale of substantialIy all ofthe assets of 

NOW Communications, hc., the debtor herein (the “Debtor”) to MCG Capital Corporation 

(,‘MCG’’) or a higher bidder over BellSouth’s pcnding objection, (i) contemporaneously 

. deeming the Interconnection Agreement (as defined below) rejected and therefore tem’nated as 

a mattcr of law, pursuant to section 365(a) of the Bankruptcy Code; or (ii)  granting stay relief to 

BellSouth in order that i t  may terminate the Interconnection Agreement. In support hereof, 

BellSouth rcspectfidly shows the Court as follows: 

PreIiminary Statement 

As this Court is aware, NOW Communications, Inc., the debtor herein (the “Debtor”) 

is seeking to sell substantially all of its assets (the “Assets”) to its prepctition lender, MCG 

Capital Corporation or its designee (“MCG’’). BellSouth has objected to the proposed sale. 

The Debtor’s business operations are dependent entirely upon the telecommunication 



services provided by BellSouth to the DebtQr pursuant to a certain interconnection agreement 

between the Debtor and Bel1South, dated Jabuary 14, 2003 (the "Interconnection 

Agreement").' Without the IntercolUlection Agreement, the Debtor will be unable to 

continue as a going concern. Moreover, in order for the Debtor to accomplish the planned 

sale ofits Assets to MCG, it first must assume and assign the Interconnection Agreement. 

As is abundantly clear, however, neither the Debtor nor MCG has either the ability or the 

desire to cure the approximately $5 mil1ion in defaults under the Interconnection Agreement 

(the "BellSouth Cure Amount"). Given the Debtor'S own testimony regarding value at the 

hearing before the Court on June 26, 2003, asweU as the Schedules ofAssets and LiabHities 

filed in this case, it is clear that the value of the Assets is substantially less than the BetlSouth 

Cure Amount, let alone the aggregate of the BellSouth Cure Amount and the secured claims 

encumbering the Assets. Thus, it is inconcei'Yable that a purchaser will have any interest in 

satisfying the BellSouth Cure Amount. 

Instead, the Debtor and MCG are trying to postpone or perhaps even to circumvent 

the inevitable tennination ofthe InterconnectiQO Agreement by entering into a management 

agreement (the "Management Agreement") as a part of the sale transaction under which 

MCG wilJ have access to the Interconnection Agreement for up to a year without ever having 

to make the decision to assume or reject the Interconnection Agreement, or even the 

decision whether to close the sale transaction. 

1 A true and correct copy ofInterconnection Agreement is attached hereto as Exhibit "An and 
incorporated herein by reference. The exhibits thereto, which total more than 800 pages. are 
not attached, but will be provided upon request. 
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During this one-year, post-approval, pre-closing period where MCG will operate the 

’ Debtor’s assets and utilize the Interconnection Agreement without taking an assignment 

thereof, the estate will be in complete limbo, and BellSouth will be kept from exercising its 

contractual remedies, while MCG attempts to circumvent assumption and assignment by 

forcing through litigation a new direct agreement with BelISouth. Assuming the Court were 
I I 

to countenance such attempts, if MCG is unsuccesshl (as BellSouth believes it  wiii be), thbn 

MCG would never close the sale transaction. In any event, if the proposed sale is approved, 

the Debtor will cease to exist for all practicaI purposes, and thus will have no use for, nor 

ability to perform under, the Interconnection Agreement. 

Under these circumstances, the Interconnection Agreement should be deemed rejected 

upon any approval of the proposed sale. Alternatively, BellSouth should be granted relief 
I 

I 

from the automatic stay for cause to terminate the Interconnection Agreement and the 

provision of services thereunder.* 

Background 

1. On March 4,2003 (the “Petition Date”), the Debtor filed a voluntary 

petition for relief under Chapter I 1  of the Bankruptcy Code. Since the Petition Date, the 

Debtor has continued operating its business and managing its affairs as a debtor in possession 

pursuant to sections 1 107 and 1108 of the Bankruptcy Code. 

2, Prior to the Petition Date, BellSouth provided telecommunications 

services to the Debtor pursuant to the Interconnection Agreement. The Interconnection 

’ Contemporaneously herewith, BellSouth has filed two separate motions seeking alternative 
relief. The first such motion is the Motion to Convert to Chapter 7 (the “Conversion 
Motion”). The second such motion is the Motion for an Order Compeliing Debtor to 
Assume or Reject Interconnection Agreement. 
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Agreement is an executory contract as such term is used in section 365 of the Bankruptcy 

Code. BellSouth is by far the largest unsecured creditor in this Chapter 11 case, with a 

pre-petition claim in the approximate amount of $.5,OoO,OOO. The Chapter 11 filing was 

precipitated when BelISouth indicated it would take action to terminate services under the 

Interconnection Agreement due to the Debtor’s massive defaults thereunder, 

BellSouth’s Sale and Bid Obiection 

3. On May 23,2003, the Debtor filed its Debtor’s Motion to Sell 

Substantially all of i t s  Assets Pursuant to I I U.S.C. Section 363(b) and (0, Free and CIear of a11 

Claims and Liens (the “Sale Motion”), pursuant to which the Debtor sought authority to sell 

the Assets to MCG. 

4. Contemporaneously with the filing of the Sale Motion, the Debtor filed 

the Debtor’s Motion to Approve Bid Procedures and Noticc of Sale o f  Substantially A11 of 

Debtor’s Assets (the “Bid Procedures Motion”), pursuant to which it sought approval of the 

procedures that will govem the sale of the Assets. 

5 ,  On June 12,2003, BellSouth filed an objection to the Sale Motion and 

to the Bid Procedures Motion (the “BellSouth Objection”). Among other things, BellSouth 

objected to: (a) the assumption and assignment o f  thc Interconnection Agreement absent 

payment of the BellSouth Cure Amount and the provision of adequate assurance of future 

performancc; (b) certain of the procedures contemplated by the Bid Procedures Motion; and 

( c )  various provisions of the proposed Asset Purchase Agreement, including the provision for 

entry into the Management Agreement pursuant to which the proposed purchaser, MCG, will 

have access to, and operate under, the Interconnection Agrcement without taking an 

assignment thereof. 
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4, Notwithstanding the BellSouth Objection, the Court approved the Bid 

' Procedures Motion pursuant to an Order entered onJuly 3,2003. Pursuant to such Order, an 

auction for the Assets is scheduled for August 5,2003, with a hearing to approve the sale to 

be scheduled thereafter. 
I 

4 

ReIief Requested 

7. To the extent the Court denies the Conversion Motion filed ' ' ' 
I 

contemporaneously herewith, and in the further event that the Court grants the reIief 

requested in the Sale Motion over BellSouth's pending objection, BellSouth requests that the 

Court contemporaneously enter an Order, pursuant to section 365fa) of the Bankruptcy Code: 

(a) deeming the Interconnection Agreement rejected and tenninatcd, in order that BellSouth 

may terminate the provision of services under the Interconnection Agreement; or (b) 

alternatively, granting BellSouth relief from the automatic stay in order that it may terminate 

the Interconnection Agreement and the provision of services thereunder, pursuant to section 

362(d) of the Bankruptcy Code. 

8. I f  the Sale Motion is approved, the Debtor, which is the only entity 

legally authorized to operate under the Interconnection Agreement, will for all practical 

purposes cease to exist, as under the Management Agreement all of its assets WilI be operated 

by MCG and all of i ts  employees will be taking direction fiom MCG. Thus, the Debtor will 

be unable to perform under the Interconnection Agreement and has no need therefor. 

Consequently, the Interconnection Agreemcnt should be deemed rejected and terminated as a 

matter of law pursuant to section 365(a) of the Bankruptcy Code and BellSouth should be 

permitted to immediately terminate all services provided under the Interconnection 

Agreement. 
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9. At least one court in another jurisdiction has deemed a contract (ii fact, 

an interconnection agreement) rejected under virtually identical circumstances. See 

Operating Subsidiaries of Verizon C o w . ,  Inc. Wa Bell Atlantic Corn and GTE Cog. v. 

Omniplex Comm. Group. LLC [In re Omniplex Comm, Group, Inc.), Case No. 0 1-42079- 

399 (Bankr. E.D. M a  October 7,2001) (unreported order granting motion to deem executory 

contracts rejected upon sale of substantially all of debtor’s assets). A true and correct copy 

of the unreported OmnipIex motion, responses thereto and Order is attached hereto as 

collective Exhibit “B”. BellSouth respectfully suggests that ,this Court should follow 

Omniplex in rejecting the Debtor’s attempt to manipulate section 365 of the Bankruptcy 

Code through the use of a management agreement. 

IO. Altematively, but for the same reasons stated above, cause exists to lift 

the automatic stay in order that BellSouth may immediately terminate the Interconnection 

‘Agreement and the provision of all services thereunder. Pursuant to section 362(d) of the 

Bankruptcy Code, the Court may grant a party relief from the automatic stay “for cause”. 

- See 1 I U.S.C. 8 362(d). Cause exists to lift the stay with respect to BellSouth. BellSouth 

should not be stayed from exercising its remedies under the Interconnection Agreement 

while the only party authorized to obtain services thereunder is but a shell with no ability to 

receive or pay for such services, The Bankruptcy Code provides for the automatic stay in 

order that, among other things, the debtor can utilize its executory contracts notwithstanding 

prepetition defaults thereunder while it determines whether to cure and assume such 

contracts or reject them. Here, thc Debtor will ceasc to exist without having done either. 
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1 I .  Under these circumstances, sufficient cause exists to grant BellSouth 
' relief from the automatic stay, pursuant to section 362(d) of the Bankruptcy Code, to 

terminate the Interconnection Agreement and the provision of services thereunder. 

WHEREFORE, BellSouth respectfully requests that the Court enter an Order (a) upon 
I 

any approval (over BellSouth's pending objection) of the Sale Motion, (i) contemporaneously 
' l 4  I 

deeming the Interconnection Agreement rejected and therefore tcrminated as a matter of law, 

pursuant to section 365(a) of the Bankruptcy Code; or (ii) granting stay relief to BellSouth in 

order that it may terminate the Interconnection Agreement, pursuant to section 362(d) of the 

Bankmptcy Code; and (b) granting such other and further relief as is just and equitable. 

RespectfbIIy submitted this .Z'JIA day of July, 2003. 

BUTLER, SNOW, O'MARA, STEVENS & 

Skphgn W. Rosenblatt 
Mississippi Bar No. 5676 
17th Floor, Amsouth Plaza 
Post Office Box 22567 
Jackson, Mississippi 39225-2567 
(601) 985-4504 (Telephone No.) 
(601) 985-4500 (Facsimile No.) 

and 

KKPATRICK STOCKTON LLP 

Todd C. Meycrs 
Gcorgia Bar No. 503756 
Robbin S. Rahman 
Georgia Bar No. 592 15 1 
I 100 Peachtree Street, Suite 2800 
AtIanta, Georgia 30309-4530 
(404) 8 15-6500 (Telephone No.) 
(404) 8 15-6555 (Facsimile No.) 

Counsel for BellSouth Telecommunications, Inc. 
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The undersigned hereby certifies that the foregoing Motion of BellSouth 

Telecommunications, Inc. for Order, Upon Any Approval of the Proposed Sale of 

Substantially All of Debtor's Assets, (i) Deeming Interconnection Agreement Rejected; 

or (ii) Granting Stay Relief to Terminate Interconnection Agreement was served, by 

regular U.S. Mail, postage prepaid, on the parties listed below, thisx'day of July, 2003: 

Eileen N. Shaffer, Esq. 
401 Capital Street - Suite 3 16 
Jackson, MS 39201 

Frank N. White, Esq. 
Darryl S. Ladden, Esq. 
Amall Golden Gregory LLP 
2800 One Atlantic Center 
1201 West Peachtree Street 
Atlanta, Georgia 30309 

Gregory M. Eells, Esq. 
Eells & Allen, LLC 
The Oglethorpe Building 
Suite 181 
2971 Flowers Road South 
Atlanta, Georgia 3034 1-4 147 

Office of the United States Trustee 
1001 West Capitol Street 
Suite 707 
Jackson, MS 39269 

Donald M. Wright, Esq. 
Stephen €3. Porterfield, Esq. 
Sirote & Pennutt P.C. 
23 1 1 Highland Avenue South 
P.O. Box 55727 
Birmingham, Alabama 35205 

Roy H. Liddell, Esq. 
Wells Marble & Hurst, PLLC 
Suite 600, Lamar Life Building 
3 17 East CapitoI Street 
P.O. Box I 3  1 
Jackson, Mississippi 39205 

Derek A. Henderson, Esq. 
f 1 I East Capitol Street 
Suite 455 
Jackson, Mississippi 39269 

Stephen W. Rosenblatt 

JACKSON 777726vj 
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AGREEMENT 
GENERAL, TERMS AND CONDITIONS 

THIS AGREEMENT is made by and between BellSouth Telecommunications, Inc., 
(“BellSouth”), a Georgia corporation, and NOW Communications, Inc. (‘WOW’), a Mississippi 
corporation, and sliaU bc cffective on the Effective Date, as defined herein. This Agreement may 
refer to either BellSouth or NOW or both as a “Party” or “Parties.” 

W I T N E S S E T H  

WHEmAS, BellSouth is a focal exchange telecommunications company authorized 
to provide telecommunications services in the states of Alabama, Florida, Georgia, Kentucky, 
Louisiana, Mississippi, North Carolina, South Carolid and Texinessee; and 

WHEREAS, NOW is or seeks to become a CLEC authorized to provide 
teIecommunications scrvices in the states of Alabama, Florida, Georgia, Kentucky, Louisiana, 
Mississippi, North Carolina, South C a r o h ,  and Tennessee; and 

WHEREAS, NOW wishes to resell BellSouth’s telecommunications services and 
purchase network elements and other scrviccs, and, solely in connection therewith, may wish to 
utilize collocation space as set forth in Attachment 4 of this Agreement); and 

WHEREAS, the Parties wish to’hterconnect their facilities and exchange traffic 
pursuant to Sections 251 and 252 of the Act. 

NOW T H E I F O R E ,  in considcration of the mutual agreements contained herein, 
BellSouth and NOW agree as follows: 

Debitions 

Affiliate is defined as a person that (directly or indirectly) owns or controls, is 
owned or controlled by, or is under common ownership or control with, another 
pcrson. For purposes of this paragraph, the temi “own” means to own an equity 
interest (or equivalent thereof) ofmore than 10 percent. 

Commission is defined as the appropriate regulatory agency UI each state of 
BellSouth’s ninestate region (Alabama, Florida, Georgia, Kentucky, Louisiana, 
Mississippi, North Carolina, South Carolina, and Tcnnessee). 

Competitive Local Exchange Carrier (CLEC) means a telephone conipaiiy 
certificated by the Cornmission to provide local exchange scrvice w i t h  
BellSouth‘s franchised area, 
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Effective Date is defined as the date that the Agreement is effective for purposes 
of rates, terms and conditions and sha€l be thirty (30) days after the date of the last 
signature executing the Agreement. Future amendments for rate changes will also 
be effective thirty (30) days after the date of the last signature executing the 
amendment. 

End User means the ultimate user of the Telecommunications Sekice, 
‘ 

FCC means the Federal Communications Co”ission. ‘ L 1  I 

Generat Terms and Conditions means this document including ali of the terms, 
provisions and conditions set forth herein. 

Telecommunications means the transmission, between or among points specified 
by the user, of information of the user’s choosing, without change in the form or 
content of the ulformation as sent and received. 

Telecommunications Senicc  means the offering of telecommunications for a fee 
directly to the public, or to such classes of users as to be effectively available 
directly to thc public, regardless of the facilities used. 

Telecornmunica tions Act of 1996 (“Act”) m e m  Public Law 104- 104 of the 
United States Congress effective February 8, 1996. The Act amended the 
Communications Act of 1934 (47 U.S.C. Section 1 et. seq.). 

CLEC Certification 

Prior to execution of this Agreement, NOW agrees to provide BeLISouth in writing 
NOW’S CLEC certification for all states covered by this Agreement except 
Kentucky prior to Bemouth filing this Agreement with the appropriate 
Commission for approval. 

To the extent NOW is not certified as a CLEC in each slate covered by this 
Agreement as of the execution hereof, NOW will not@ BellSouth in writing and 
provide CLEC certification when it becomes certified to operate in any other state 
covered by this Agreement. Upon notification, BellSouth will file ths Agrcement 
with the appropriate Commission for approval. 

Term of the  Agreement 

The term of this Agreement shall be three years, beginning on the Effective Date 
and shall apply to the BeUSouth territory in the state(s) of Atabama, Fiorida, 
Georgia, Kentucky, Louisiana, Mississippi, North Carolina, South Caroha and 
Tennessee. Notwithstanding any prior agreement of the Parties, the rates, terms 
and conditions of this Agreement shaU not be applied retroactively prior to the 
Effective Date. 
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The Parties agree that by no earlier than two hundred seventy (270) days and no 
later than one hundred and eighty (180) days prior to the expiration of this 
Agreement, they shaU commence negotiations for a new agreement to be cfkctive 
beginning on the expiration date of tks Agreement (“Subsequent Agreement”). 

2.2 

2.3 

2.4 

3. 

4. 

If, within one hundred and thirty-five (135) days of commencing the negotiation 
rcfcrrcd to in Scctjon 2.2 above, the Parties are unnble to negotiate ncw terns, 
conditions and prices for a Subsequent Agreement, either Party may petition the 
Commission to establish appropriate terms, conditions and prices for the 
Subsequent Agreement pursuant to 47 U.S,C. 252. 

If, as of the expiration of this Agreement, a Subsequent Agreement has not been 
executed by the Parties, this Agreement shall terminate. Upon termination of this 
Agreement, BellSouth shall continue to offer services to NOW pursuant to the 
terms, conditions and rates set forth in BeUSouth’s then current standard 
interconnection agreement. In the event that BellSouth’s standard interconnection 
agreement becomes effective as between the Parties, the Parties m y  continue to 
negotiate a Subsequent Agreement or arbitrate disputed issues to reach a 
Subsequent Agreement as set forth in Section 2.3 above, and the terms of such 
Subsequent Agreement shall be effective as of the effective date as stated in the 
Subsequent Agreement. 

Operational Support Systems 
NOW shall pay charges for Operational Support Systems (OSS) as set forth in this 
Agreement in Attachment I andor in Attachments 2 ,3  and 5, as applicable. 

Parity 

When NOW purchascs Telecommunications Services fiom BeLlSouth pursuant to 
Attachment 1 of this Agreement for the purposes of  resale to End Users, such 
services shall be equal in quality, subject to the same conditions, and provided 
w i t h  the same provkioning time intervaIs that BellSouth provides to its AfUates, 
subsidiaries and End Users. To the extent technically feasible, the quality of a 
Network Element, as well as the quality of the access to such Network Element 
provided by BellSouth to NOW shall be at least equal in quality to that which 
BellSouth provides to itself, its AfTiliates OJ any other Telecommunications carrier. 
The quality of the interconncction between the network of BellSouth arid the 
network of NOW shall be at a level that is equal to that which BellSouth providcs 
itself, a subsidiary, an Affiliate, or any other party. The interconnectiomfacilities 
shall be designed to meet the same technical criteria and service standards that are 
used w i t h  BellSouth’s network and shall extend to a consideration of service 
quality as perceived by BellSouth’s End Users and scrvice quality as perceived by 
NOW. 

5. White Pages Listings 

5.1 BellSouth shall provide NOW and its customers access to white pages directory 
listings under the foUowing terms: 
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I 5.2 

5.2.1 

5.3 

5.4 

5.4.1 

5.4.2 

Listinas. NOW shall provide all new, changed and deleted listings on a timely 
basis and BellSouth or its agent will include NOW residential and business 
customer listings in the appropriate White Pages (residential and business) or 
alphabetical directories in the geographic areas covered by this Interconnection 
Agreement. Directory listings will make no distinction between NOW and 
BellSouth subscri’bers. 

Rates. So long as NOW provides subscriber listing information (SLI) to BellSouth 
in accordance with Section 5.3 below, BellSouth shall provide to NOW one (1) , 
primary White Pages listing per NOW subscriber at no charge other thad ’ 
applicable service order charges as set forth in BellSouth’s tariffs. 

I , 

Procedures for Submitting NOW SLI are found in The BellSouth Business Rules 
for Local Ordering. 

NOW authorizes BellSouth to release all NOW SLI provided to BellSouth by 
NOW to quslrfyrng third parties via either license agreement or BellSouth’s 
Directory Publishers Database Service (DPDS), General Subscriber Services Tariff 
(GSST), Section A38.2, as the same may be amended fiom time to t h e .  Such 
NOW SLI shaI1 be intermingled with BellSouth’s own customer listings and 
listings of any other CLEC that has authorized a similar release of SLI. 

No compensation shall be paid to NOW for BellSouth’s receipt of NOW SLI, or 
for the subsequent release to third parties of such SLI. In addition, to the extent 
BellSouth incurs costs to modify its systems to enable the release of NOW’s SLI, 
or costs on an ongoing basis to administer the release of NOW SLI, NOW shall 
pay to BellSouth its proportionate share of the reasonable costs associated 
therewith. At any time that costs may be incurred to administer the release of 
NOW’s SLI, NOW will be notified. If NOW does not wish to pay its 
proportionate share of these reasonable costs, NOW may instruct BellSouth that it 
does not wish to release its SLI to independent publishers, and NOW shall mend 
this Agreement accordingly. NOW will be liable for all costs incurred until the 
effective date of the amendment, 

Neithcr BellSouth nor any agent shall be liable for the content or accuracy of any 
SLI provided by NOW under this Agreement. NOW shall indemnify, hold 
harmless and defend BellSouth and its agents fkom and against any damages, 
losses, liabilities, demands, claims, suits, judgments, costs and expenses (including 
but not limited to reasonable attorneys’ fees and expenses) arising from 
BcllSouth’x tariff obligations or othcnvisc and resulting fioni or arising out of any 
third party’s claim of inaccurate NOW listings or use of the SLI provided pursuant 
to this Agreement. BellSouth may forward to NOW any complaints received by 
BellSouth relating to the accuracy or quality of NOW listings. 

5.4.3 Listings and subsequent updates will be released consistent with BellSou th system 
changes and/or update scheduling requirements. 
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5.5 

5.6 

5.7 

5.8 

5,9 

6. 

6.1 

6.2 

6.3 

Unlisted/"-Published Subscriber$. NOW wili be required to provide to 
BellSouth the names, addresses and telephone numbers of all NOW customers 
who wish to be omitted fiom directories. UnlistedlNon-Published SLI will be 
subject to the rates as set forth in BellSouth's General Subscnier Services Tariff 

Inclusion of NOW End Users in Directory Assistance Database. BellSouth will 
include and maintain NOW subscribcr listings in BellSouth's Directory Assistance 
databases at no recurring charge and NOW shall provide such Directory 
Assistance listings to BellSouth at no recurring charge. 

Listinp Information Confidentiality. BellSouth will afford NOW'S directory listing 
information the same level of confidentiality that BellSouth affords its own 
directory listing information. 

Additional and Desifner Listines, Additional arid designer listings will be offered 
by BelISouth at tariffed rates as set forth in the General Subscriber Services Tariff: 

Directories. BeUSouth or its agent shall make available White Pages directories to 
NOW subscribers at no charge or as specified in a separate agreement with 
BellSouth's agent. 

Court Ordered Requests for Call Detail Records and Other Subscriber 
In forma tlon 

Subpoenas Directed to BellSouth. Where BellSouth provides resold services or 
local switching for NOW, BellSouth shall respond to subpoenas and court ordered 
requcsts delivered directly to BellSouth for the purpose of providing call detail 
records when the targeted telephone numbers belong to NOW End Users. B a n g  
for such requests will be generated by BellSouth and directed to the law 
enforcement agency initiating the request. BellSouth shall maintain such 
information for NOW End Users for the same length of time it maintains such 
information for its own End Users. 

Subpoenas Directed to NOW. Where BellSouth is providing to NOW 
Telecnmmunications Services for resale or providing to NOW the local switching 
function, then NOW agrees that in those cases where NOW receives subpoenas or 
court ordered requests regarding targeted telephone numbers belonging to NOW 
End Users, and where NOW does not have the requested information, NOW will 
advise the law enforcement agency initiating the request to redirect the subpoena 
or court ordered request to BellSouth for h a n d h g  in accordance with 6.1 above. 

In all other instances, where either Party receives a request for information 
involving the other Party's End User, the Party receiving the request will advise 
the law enforcement agency initiating the request to redirect such request to the 
other Party. 

7. Liability and Indemnification 
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7.1 

7.2 

7.3 

7.3.1 

7.3.2 

7.3.3 

7.3.4 

NOW Liability. In the event that NOW consists of two (2) or more separate 
entities as set forth in this Agreement andlor any Amendments hereto, all such 
entities shall be jointly and severally liable for the obligations of NOWlunder this 
Agreement. 

Liability for Acts or Omissions of Third Parties. BellSouth shalJ not be liable to 
NOW for any act or omission of another Telecommunications company providing 
services to NOW. 

Limitation of Liability ‘ 4 4  1 .  

Except for any indemnification obligations of the Parties hereunder, each Party’s 
liability to the other for any loss, cost, claim, injury, liability or expense, including 
reasonable attorneys’ fees relating to or arising aut of any negligent act or 
omission in its performance of this Agreement, whether in contract or in tort, shall 
be limited to a credit for the actual cost of the services or hctions not performed 
or improperIy performed. 

Limitations in Tariffs. A Party may, in its sole discretion, provide in its tarif i  and 
contracts with its End Users and third parties that relate to any service, product or 
h c t i o n  provided or contemplated under this Agreement, that to the maximum 
extent permitted by Applicable Law, such Party shall not be liable to the End User 
or third party for (i) any lass relating to or arising out of this Agreement, whether 
in contract, tort or otherwise, that exceeds the amount such Party would have 
charged that applicable person for the service, product or function that gave rise to 
such loss and (ii) consequential damages. To the extent that a Party elects not to 
place in its tariffs or contracts such limitations of liabitity, and the other Party 
incurs a loss as a result thereof, such Party shall indemnifl and reimburse the other 
Party for that portion of the loss that would have been limited had the first Party 
included in its tarif& and contracts the limitations of liability that such other Party 
included in its own tariffs at the time of such loss. 

Neither BellSouth nor NOW shall be liable for damages to the other Party’s 
terminal location, equipmcnt or End User premises resulting from the furnishing of 
a service, including, but not limited to,  the installation and removal of equipment 
or associated wiring, except to the extent caused by a Party’s negligence or willful 
misconduct or by a Party’s failure to ground propcrly a local Ioop after 
disconnection, 

Under no circumstance shall a Party be responsible or liabIe for indirect, inciderital, 
or consequential damages, including, but not limited to, economic loss or lost 
business or profits, damages arising Gom thc use or performarice of equipmcnt or 
soflware, or the loss of use of software or equipmen!, or accessories attached 
thereto, delay, error, or loss of data. In connection with this h t a t i o n  of liability, 
each Party recognizes that the other Party may, from time to time, provide advice, 
make recommendations, or supply other analyses related to the services or 
facilities described in this Agreement, and, while each Party shall use diligent 
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7.4 

efforts in this regard, the Parties acknowledge and agree that this limitation of 
liability shall apply to provision of such advice, recommendations, and analyses. 

7.3.5 To the extent any s p e c ~ c  provision of this Agreement purports to impose liability, 
or limitation of liability, on either Party different Erom or in conflict with the 
liability or limitation of liability set forth in this Section, then with respect to MY 
ficts or circumstnnces covered by such specific provision?, the liability or 
limitation of liability contained in such specific provision shall apply, 

7.5 

8. 

8.1 

8.2 

Indemnification for Certain Claims. The Party providing services hereunder, its 
Affiliates and its parent company, shall be indemnified, defended and held harmless 
by the Party receiving services hereunder against any claim, loss or damage arising 
fiom the receiving Party’s use of the services provided under this Agreement 
pertaining to (1) claims for libel, slandpr or invasion of privacy arising fiom the 
content of the receiving Party’s own communications, or (2) any claim, loss or 
damage claimed by the End User of the Party receiving services arising fiom such 
company’s use or reliance on the providing Party’s services, actions, duties, or 
obligations arising out of this Agreement. 

Disclaimer. EXCEPT AS SPECIFICALLY PROVIDED TO THE CONTRARY 
IN THIS AGREEMENT, NEITHER PARTY MAKES ANY 
REPRESENTATIONS OR WARRANTIES TO THE OTHER PARTY 
CONCERNING THE SPECIFIC QUALITY OF ANY SERVICES, OR 
FACILITIES PROVIDED UNDER THIS AGREEMENT. THE PARTIES 
DISCLAIM, WITHOUT LIMITATION, ANY WARRANTY OR GUARANTEE 
OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE, 
ARISING FROM COURSE OF PERFORMANCE, COURSE OF DEALING, OR 
FROM USAGES OF TRADE. 

Intellectual Property Rights and Indemnification 

No License. No patent, copyright, trademark or othcr proprietary right is licenscd, 
granted or otherwise transferred by this Agreement. The Parties are strictly 
prohibited 60m any use, including but not limited to, in the selling, marketing, 
promoting or advertising of telecomniunications services, of any name, service 
mark, logo or trademark (collectively, the “Marks”) of the Other Party. The 
Marks include those Marks owned dircctly by a Party or its Affiliate(s) and those 
Marks that a Party has a legal and valid license to use. The Parties acknowledge 
that they are: separate and distinct and that each provides a separate and distinct 
service and agree that neither Party may, expressly or impliedly, state, advertise or 
market that it is or offers the same service as the Other Party or engage in any 
other activity that may result in a likelihood of c o n h i o n  between its own service 
and the service of the Other Party. 

Ownerstlip of Intellectual Property. Any intellectual property that originates fiom 
or is developed by a Party shall remain the excIusive property of that Party. 
Except for a lirnited, non-assignable, non-exclusive, non-transferable license to use 
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patents or copyrights to the extent necessary for the Parties to use any hciiities or 
equipment (including solhare) or to receive any service solely as provided under 
this Agreement, no License in patent, copyright, trademark or trade secret, or other 
proprietary or intellectual property right, now or hereafter owned, controlled or 
licensable by a Party, is granted to the other Party. Neither shall it be implied nor 
arise by estoppel. Any trademark, copyright or other proprietary notices appearing 
in association with the use of any facilities or equipment (including;sofiwqre) shall 
remain on the documcntation, material, product, service, equipment or software. It 
is the responsibility of each Party to ensure at no additional cost to the other Party 
that it has obtained any necessary licenses in relation to inteUectuaI prap6dy of 

' 
third Parties used in its network that m y  be required to enable the other Party to 
use any facilities or equipment (including software), to receive any service, or to 
perform its respective obligations under this Agreement. 

8.3 InteUectuaI Property Remedies 

8.3.1 Indemnificatioa. The Party providing a service pursuant to this Agreement will 
defend the Party receiving such service or data provided as B result of such service 
against claims of hfiingement arising solely fiom the use by the receiving Party of 
such service in the m e r  contemplated under this Agreement and will indenmi@ 
the receiving Party for any damages awarded based solely on such claims in 
accordance with Section 7 preceding. 

8.3.2 Claim of Infi-ingement. Jn the cvcnt that use of any facilities or equipment 
(including software), becomes, or in the reasonable judgment of the Party who 
owns the affected network is likely to become, the subject of a claim, action, suit, 
or proceeding based on intellectual property infihgcment, then said Party shall 
promptly and at its sole expense and sole option, but subject to the limitations of 
liability set forth below: 

8.3.2.1 mod@ or replace the applicable facilities or equipment (inchding software) while 
maintaining form and function, or 

8.3.2.2 obtain a license suficient to allow such use to continue. 

8.3.2.3 In the event Section 8.3.2. I or 8.3.2,2 are commercially unreasonable, then said 
Party may terminate, upon reasonable notice, this contract with respect to use of, 
or services provided through use of, the affectcd facilities or equipment (including 
software), but solely to the extent required to avoid the infkingemcnt claim. 

8 .3 .3  Exception to ObIigations. Neither Party's obligations under this Scction shall apply 
to the extent the infringement is caused by: (i) modification of the facilities or 
equipment (including software) by the indemnitee; (ii) use by the Iidemnitee of the 
facilities or equipment (including software) in combination with equipment or 
facilities (including sofiware) not provided or authorized by the indemnitor, 
provided the facilities or equipment (including software) would not be infihging if 
used alone; (iii) conformance to specifications of the indemnitee which would 
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necessarily result in infiinFment; or (iv) continued use by the indemnitee of the 
affected facilities or equipment (including software) after being placed on notice to 
discontinue use as set forth herein. 

Exclusive Remedy. The fo~egoing shaU constitute the Parties' sole and exclusive 
remedies and obligations Wiith respect to a third party claim ofintellectual property 
infiingement arising out oilhe conduct ofbusiness uoder this Agreement. 

Dispute ResolutiQn. Any claim arising under this Section 8 shall be excluded from 
the dispute resolution proC¥ures set forth in Section 10 and shaD be brought in a 
court of competent jurisdiction. 

Proprietary and ConfJdeu~ial Iurormatiou 

Proprietary and Confidentja~ Infonnation. It may be uecessary for BeHSouth and 

NOW, each as (he ·'Disclos~r." to provide to the other Party, as "Recipient," 

certain proprietary and conf¥iential information (including trade secret 

information) including but net funited to technica1, financia~ marketing, staffing 

and business plans and info~tion, strategic information, proposals, request for 

proposals, specifications, dr~wings. maps, prices. costs, costing methodologies, 

procedures, processes, business systems, software programs, techniques, customer 

account data, caU detail recotds and like information (collectively the 

"Infurmation"). All such Inf~rmation conveyed in writing or other tangible fonn 

shan be clearly marked with Il confidential or proprietary legend. Information 

conveyed oral1y by the Discldser to Recipient shall be designated as proprietary 

and confidential at the time ofsuch oral conveyance. shall be reduced to writing by 

the Discloser within forty~fiv¢ (4S) days thereafter, and shall be clearly marked 

with a confidential or proprietary legend. 


Use ami Protection ofInforJJJMion. Recipient agrees to protect such Information 
ofthe Discloser provided to ~ccipient fi'om whatever source from distribution. 
disclosure or dissemination tOl anyone except employees ofRecipient with a need 
to know such Infonnation sol~ly in conjunction with Recipient's analysis ofthe 
Information and for no other purpose except as authorized herein or as otherwise 
authorized in writing by the Discloser. Recipient will not make any copies ofthe 
Information inspected by it. 

Exceptions. Recipient will not ,have an obligation to protect any portion of the 
Information which: 

(a) is made publicly available ~y the Discloser or lawfully by a nonparty to this 
Agreement; (b) is lawfully obt~ined by Recipient from any source other than 
Discloser; (c) is previously kn~wn to Recipient without an obligation to keep it 
confidential; or (d) is released tom the terms ofthis Agreement by Discloser upon 
written notice to Recipient. 

Recipient agrees to use the Information solely for the purposes ofncgotiations 
pursuant to 47 U.S.C. 251 or in perfonuing its obligations under this Agreement 
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and for no other entity or purpose, except as may be otherwise agreed to m writing 
by the Parties. Nothmg herein shaU prohibit Recipient fiom providing infbrmation 
requested by the FCC or a state regulatory agency with jurisdiction over this 
matter, or to support a request for arbitration or an allegation of hilure to 
negotiate in good fkith. 

9.5 

9.6 

9.7 

10. 

11. 

1 1 . 1  

11.2 

Recipient a p e s  not to publish or use the Information for any advertising, safes or 
marketing promotions, press releases, or publicity matters that refer either directly 
or indirectly to the Information or to the Discloser or any of its atfilated 
companies. ‘ I 1  I 

The disclosure ofhformation neither grants nor implies any license to the’ 
Recipient under any trademark, patent, copyright, application or other intellectual 
property right that is now or may hereafter be owned by the Discloser. 

Survival of Confidentialitv Obligations. The Parties’ rights and obligations under 
this Section 9 shall swvive and continue in effect until two (2) years after the 
expiration or termination date of this Agreement with regard to all Information 
exchanged during the term of this Agreement. Thereafter, the Parties’ rights and 
obligations hereunder survive and continue in effect with respect to any 
Information that is a trade secret under applicable law. 

Resolution of Disputes 

Except as otherwise stated in this Agreement, ifany dispute arises as to the 
interpretation of any provision of this Agreement or as to the proper 
implementation of this Agreement, the aggrieved Party shall have the right to 
petition the Commission for a resolution of the dispute. However, each Party 
reserves any rights it may have to seek judicial review of any ruling made by the 
Commission concerning this Agreement. Additionally, each Party m y  exercise its 
lawful right to me an appropriate petition or action h any forum of proper venue 
and jurisdiction regarding any dispute arising fi-om this Agreement. 

Taxes 

Definition. For purposes of this Section, the t e m  “taxes” and “fees” shall include 
but not be limited to federal, state or local sales, use, excise, gross receipts or 
other taxes or lax-like fees of whatever nature and however designated (including 
tariff surcharges and any fees, charges or other payments, contractual or 
otherwise, for the use of public streets or rights of way, whether designated as 
franchise Ties or otherwise) imposed, or sought to be imposed, on or with respect 
to the services furnished hereunder or measured by the charges or payments 
therefore, excluding any taxes levied on income. 

Taxes and Fees Imposed Directly On Either Providin! Party or Purchasinr Patty. 
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Taxes and fees imposed on the providing Party, which arc not permitted or 
required to be passed on by,the providing Party to its customer, shall be borne and 
paid by the providing Party. 

Taxes and fees imposed on the purchasing Party, which are not required to be 

collected andlor remitted byithe providing Party, shall be borne and paid by the 

purchasing Party. 


Taxes and Fees Imwsed on Purchasing Party But Collected And Remitted By 

Proyidina Party. 


Taxes and fees imposed on the purchasing Party shal1 be borne by the purchasing 
Party. even if the obligation ~o coHect andIor remit such taxes or fees is placed on 
the providing Party. 

To the extent permitted by applicable law, any such taxes andIor fees shaD be 

shown as separate items on applicable billing documents between the Parties. 

Notwithstanding the forego~. the purchasing Party shalf remain liablc for any 

such taxes and fees regard1cs.? ofwhether they are actually billed by the providing 

Party at the time that the resPective service is billed. 


lfthe purchasing Party detcrmines that in its opinion any such taxes or fees are not 

payable. the providing Party ~n not biD such taxes or fees to the purchasing Party 

if the purchasing Party provid~s written certification, reasonably satisfactory to the 

providing Party. stating that jfj is exempt or otherwise not subject to the tax or fee, 

setting forth the basis therefor, and satisfYing any other requirements under 

applicable law. Ifany authority seeks to coUect any such tax or fee that the 

purchasing Party has de~d and certified not to be payable, or any such tax or 

fee that was not billed by the providing Party, the purchasing Party may contest the 

same in good fuith. at its own ~ense. In any such contest, the purchasing Party 

shaH promptly furnish the proViding Party with copies ofaD filings in any 

proceeding. protest, or legal C~nge, aU rutings issued in comection therewith, 

and all correspondence betwe<:n the purchasing Party and the taxing authority. 


In the event that aU or anypoqion ofan amount sought to be coUected must be 
paid in order to contest the imPosition ofany such tax or fee, or to avoid the 
existence ofa lien on the assetil of the providing Party during the pendency ofsuch 
contest, the purchasing Party sJmn be responsible for such payment and shall be 
entitJed to the benefit ofany re~nd or recovery. 

If it is ultimately detennined t~t any additional amount ofsuch a tax or fee is due 
to the imposing authority, the purchasing Party shall pay such additional ameunt, 
including any interest and penalties thereon. 

Notwithstanding any provision to the contrary, tbe purchasing Party shall protect, 
indemniJY and hold hannless (a~d defend at the purchasing Party's expense) the 
providing Party from and agai~t any such tax or fee, interest or penalties thereon, 
or other charges or payable expbnses (including reasonable attorney fees) with 
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respect thereto, which are incurred by the providing Party in connection with any 
claim for or contest of any such tax or fke. 

Each Party shall notify the other Party in writing of any assessment, proposed 
assessment or other c I a h  for any additional amount of such a tax or fee by a 
taxing authority; such notice to be provided, $possible, at feast ten (10) days prior 
to the: dnte hy which a response, protest or other appeal must be fled, but, in no 
event later than thirty (30) days after receipt of such assessment, proposed 
assessment or claim. 

Taxes and Fees Imposed on Providinil Party But Passed On To Purchasinp Party. 

11.3.7 

4 4  1 I 

11.4 

i 1.4.1 Taxes and fees imposed on the providing Party, which are permitted or required to 
be passed on by the providing Party to its customer, shall be borne by the 
purchasing Party. 

1 1.4.2 To thc extent permitted by applicable law, any such taxes andor fees shall be 
shown as separate items on a p p h b l e  billing documents between the Parties. 
Notwithstanding the foregoing, the purchasing Party shall remain liabfe fbr any 
such taxes and fees regardless of whether thcy ate actually billed by the providing 
Party at the time that the respective service is billed, 

11.4.3 

I I .4.4 

1 I .4.s 

11.4*6 

If  the purchasing Party disagrees with the providing Party’s determination as to the 
application or basis for any such tax or fee, the Parties shall consult with respect to 
the imposition and billing of such tax or fee. Notwithstanding the foregoing, the 
providing Party shall retain ultimate responsibility for determining whether and to 
what extent any such taxes or fees are applicable, and the purchasing Party shalt 
abide by such determination and pay such taxes or fees to the providing Party. 
The providing Party shall m h e r  retain ultimate responsibility for determining 
whether and how to contest the imposition of such taxes and fees; provided, 
hawever, that any such contest undertaken at the request of the purchasing Party 
shall be at the purchasing Party’s expense. 

In the event that all or any portion of an amount sought to be collected must be 
paid in order to contest the imposition of any such tax or fee, or to avoid the 
existence of a lien on the assets of the providing Party during the pendency of such 
contest, the purchasing Party shall be responsible for such payment and shall be 
entitled to the benefit of any refund or recovery. 

If it is ultiniateIy determined that any additional amount of such a tax or fee is due 
to the imposing authority, the purchasing Party shall pay such additional amount, 
including any interest and penalties thereon. 

Notwithstanding any provision to the contrary, thc purchasing Party shall protect, 
indemnifL and hold hannless (and defend at the purchasing Patty’s expense) the 
providing Party from and against any such tax or fee, interest or penalties thereon, 
or other reasonable charges or payable expenses (including reasonable attorneys’ 
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I 

fees) with respect thereto, which are incurred by the providing Party in connection 
with any claim for or contest of any such tax or fee, 

11.4.7 Each Party shall not@ the other Party in writing of any assessment, proposed 
assessment or other claim for any additional amount of such a tax or fee by a 
taxing authority; such notice to be provided, ifpossible, at Ieast ten (10) days prior 
to the date by which a respoxxe, yrotcst or othcr appeal must bc f d d ,  h i  irl no 
event later than thirty (30) days after receipt of such assessment, proposed 
assessment or claim. 

11.5 

12. 

13, 

Mutual Cooperation. In any contest of a tax or fm by one Party, the othcr Party 
shall cooperate hlly by providing records, testimony and such additional 
information or assistance as may reasonably be necessary to pursue the contest. 
Further, the other Party shall be reimbwrsed for any reasonable and necessary out- 
of-pocket copying and travel expenses incurred in assisting in such contest. 

Force Majeure 

in thc event performance of this Agreement, or any obligation hereunder, is either 
directly or indirectIy prevented, restricted, or interfered with by reason of fie, 
flood, earthquake or like acts of God, wars, revolution, civil commotjon, 
explosion, acts of public enemy, embargo, acts of the government in its sovereign 
capacity, labor difficulties, including without limitation, strikes, slowdowns, 
picketing, or boycotts, unavailability of equipment fiom vendor, changes requested 
by NOW, or any other circumstances beyond the ieasonable control and without 
the fault or negligence of the Party affected, the Party affected, upon giving 
prompt notice to the other Party, shall be excused fiom such performance on a 
day-to-day basis to the extent of such prevention, restriction, or interference (and 
the other Party shall likewise be excused from performance of its obligations on a 
day-to-day basis until the delay, restriction or interference has ceased); provided, 
however, that the Party so affected shall use diligent efforts to avoid or remove 
such causes of non-performance and both Parties shall proceed whcnever such 
causes are removed or cease. 

Adoption of Agreements 
BeUSouth shaU makc available, pursuant to 47 USC $ 2 5 2  and the FCC rules and 
regulations regarding such availability, to NOW any intcrconnection, service, or 
network elemcnt provided under any other agreement fled and approved pursuant 
to 47 USC 4 252, provided a nlinimum of six months remains on the t e rm of such 
agreement. The Parties shall adopt all rates, terms and conditions concerning such 
other interconncction, service or network element and any other rates, terms and 
conditions that are legitimately related to or were negotiated in exchange for or in 
conjunction with the interconnection, service or nctwork element being adopted. 
The adopted interconnectjon, service, or nctwork element and agreement shall 
apply to the same states as such other agreement. The term of thc adopted 
agreement or provisions shall expire on the same date as set forth hi the agrccment 
that was adopted. 
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I 14. 

14.1 

Modification of Agreement 

If NOW changes its name or makes changes to its company structure or identity 
due to a merger, acquisition, transfer or any other reason, it is the responsibility of 
NOW to notify BelISouth of said change and request that an amendment to this 
Agreement, ifnecessary, be executed to reflect said change. 

14.2 No modification, amendment, supplement to, or waiver of the Agreement or any of 
its provisions shall be effective and binding upon the Parties unless it is made in 
writing and duly signed by the Parties. ‘ I +  I 

14.3 In the cvent that any effective legislative, regulatory, judicial or other legal action 
materially affects any material terms of this Agreement, or the ability of  NOW or 
BeliSouth to perform any material terms of this Agreement, NOW or BellSouth 
may, on thirty (30) days’ written notice, require that such tenns be renegotiated, 
and the Parties shall renegotiate in good faith such mutually acceptiabh new terms 
as may be required. In the event that such new terms are not renegotiated within 
ninety (90) days aftcr such notice, the Dispute shaU be referred to the Dispute 
Resolution procedure set forth h this Agreement. 

Non-waiver of Legal Rfgh ts  IS. 

16. 

Execution of this Agreement by either Party does not confirm or imply that the 
executing Party agrees with any decision(s) issued pursuant to the 
Tekcommunications Act of 1996 and the consequences of those decisions on 
specific language in this Agreement. Neither Party waives its rights to appeal or 
otherwise challenge any such decision(s) and each Party reserves aff of its rights to 
pursue any and all legal and/or equitable remedies, including appeals of any such 
decision(s). Additionally, each Party may exercise its lawhl right to file an 
appropriate petition or action in any forum of proper venue and jurisdiction 
regarding any dispute arising fiom this Agreement. 

Indivisibility 

’ 

The Parties intend that this Agreement be indivisible and nonseverable, and each of 
the Parties acknowledges that it has assented to all of the covenants and promises 
in this Agreement as a single whole and that all of such covenants and promises, 
taken as a whole, constitute the essence of the contract. Without limiting the 
generality of the foregoing, each of the Parties acknowledges that any provision by 
BellSouth of collocation space under this Agreement is solely for the purpose of 
facilitating the provision of other services under this Agreement and that neither 
Party would have contracted with respect to the provisioning of collocation space 
under this Agreement if the covenants and promises of the other Party with respect 
to the other serviccs provided under this Agreement had not been made. The 
Parties further acknowledge that this Agreement is intended to constitute a single 
transaction, that the obligations of the Parties under this Agreement are 
interdependent, and that payment obligations under this Agreement are intended to 
be recollped against other payment obligations under this Agreement. 

Version 3402: 09/06/02 

10 of 909 



General Terms and Conditions 
Page 15 

17. Waivers 

A failure or delay ofeither! Party to enforce any ofthe provisions hereof. to 
exercise any option which ~ herein provided, or to require perfonnance ofany of 
the provisions hereof shall '" DO way be construed to be a waiver ofsuch 
provisions or options, and each Party, notwithstanding such fililure. shaD have the 
right thereafter to insist u~n the performance ofany and aD ofthe provisions of 
this Agreement. 

18. Governing Law 

Where applicable, this Agre~ment shaJ1 be governed by and construed in 
accordance with federal and~tate substantive telecommunications Jaw, including 
rules and regulations ofthe t'CC and appropriate Commission. In aU other 
respects, this Agreement stuW be governed by and construed and enfurced in 
accordance with the Jaws or!the State ofOeorgia without regard to its conflict of 
laws principles. 

19. Assignments 

Any assignment by either Patlty to any non-affiliated entity ofany right, obligation 
or duty, or ofany other ~st hereunder, in whole or in part, without the prior 
written consent of the other ~arty shall be void. A Party may assign this 
Agreement in its entirety to ~Affiliate of the Party without the consent of the 
other Party; provided, however, that the assigning Party shaD notifY the other Party 
in writing ofsuch assignment ~hirty (30) days prior to the Effective Date thereof 
and. provided further, ifthe ~signee is an assignee ofNOW, the assignee must 
provide evidence ofCommission CLEC certification. The Parties shall amend this 
Agreement to reflect such assi&nments and shall work cooperatively to implement 
any changes required due to such assignment. All obligations and duties ofany 
Party under this Agreement s*,U be binding on all successors in interest and 
assigns ofsuch Party. No asspent or delegation hereof sha)) relieve the 
assignor ofies obligations und~r this Agreement in the event that the assignee tails 
to perform such obligations. rfotwithstanding anything to the contrary in this 
Section, NOW shaU not assign!this Agreement to any Affiliate or non-affiliated 
entity unless either (1) NOW P~YS aU bills, past due and current, under this 
Agreement, or (2) NOW's assignee expressly assumes liability for payment of such 
biUs. ' 

20. Notices 

Every notice, consent, approval\ or other communications required or 
contemplated by this Agreement shall be in writing and shall be delivered by hand, 
by overnight courier or by US nilail postage prepaid, address to: 

BeUSouth Telecommu~ieations, Inc. 
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20.2 

20.3 

21. 
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BellSouth Local Contract Manager 
600 North 19’’ Street, 8* floor 
Birmingham, Alabama 35203 

and 

ICs Attorney 
Suite 4300 
675 W. Peachtree St. 
Atlanta, GA 30375 

NOW Communications, Inc. 

Attn: Larry W. Seab, CEO and President 
2000 Newpoint PIace, N.W., Suite 900 
Lawrencede, GA 30043 

NOW Communications, Jnc. 
Regulatory Offices 
R. Scott Seab, Esq. 
Vice President - Regulatory AfTairs 
Colorado Springs, CO 80903 

or at such other address as the intended recipient previously shall have designated 
by written notice to the other Party. 

Unless otherwise provided in this Agreement, notice by mail shall be effective on 
the date it is officially recorded as delivered by return receipt or equivalent, and in 
the absence of such record of delivery, it shall be presumed to have b e n  delivered 
the fifth day, or next business day aAer the fifth day, after it was deposited in the 
mails. 

Notwithstanding the foregoing, BellSouth may provide NOW notice via Intemct 
posting of price changes and changes to the terms and conditions of serviccs 
available for resale per Commission Orders. BellSouth will post changes to 
business processes and policies, notices of new service offerings, and changes to 
service offerings not requiring an amendment to this Agreement, notices required 
to be posted to BellSouth’s website, and any other informnation of general 
applicability to CLECs. 

Arm’s Length Negotiations 

The parties to this Agreetnent are unrelated to each other. 
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22. 

23. 

24. 

25. 

26. 

27. 

Headings of No Force or Eflect 

The headings of Artides and Sections of  this Agreement are for convenience of 
reference only, and shall in no way defhe, mod@ or restrict the meaning or 
interpretation of the terms or provisions of this Agreement. 

hluMp,le Counterparts 

This Agreement may be executed in multiple counterparts, each of which shall be 
deemed an original, but all of which shall together constitute but one and the same 
document. 

Filing of Agreement 

Upon execution of this Agreement it s h h  be filed with the appropriate state 
regulatory agency pursuant to the requirements of Section 252 of the Act, and the 
Parties shall share equalIy any m g  fees therefor. I f  the reguIatory agency 
imposes any filing or public interest notice fees regarding the filing or approval of 
the Agreement, NOW shall be responsible for pubfishing the required notice and 
the pubIication andor notice costs shall be borne by NOW. Notwithstanding the 
foregoing, this Agreement shall not be submitted for approval by the appropriate 
state regulatory agency unless and until such time as NOW is duly certified as a 
local exchange carrier in such state, except as otherwise required by a 
Commission. 

Compliance with Applicable Law 

Each Party shall comply at its own expense with Applicable Law. 

Necessary Approvals 

Each Party shall be rcsponsible for obtaining and keeping in effect aU approvals 
from, and rights granted by, governmental authorities, building and property 
owners, other carriers, and any other persons that may be required in connection 
with the performance of its obligations under this Agreement. Each Party shall 
reasonably cooperate with the other Party in obtaining and maintaining any 
required approvals and rights for which such Party is responsible. 

Good Faith Perfornisnce 

Each Party shall act in good faith in its performance under this Agreement and, in 
each case in wllich a Party’s consent or agreement is required or requested 
hereundcr, such Party shall not unreasonably withhold or delay such consent or 
agreement. 

28. Nonexclusive Dealings 
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This Agreement does not prevent either Party fiom providing or purchasing 
services to or fi-om any other person nor, except as provided in Section 252(i) of 
the Act, does it obligate either Party to provide or purchase any services (except 
insofar as the Parties are obligated to provide access to Interconnection, services 
and Network Elements to NOW as a requesting carrier under the Act). 

29. Rate True-Up 1 I 

29.1 This section applies to Network Interconnection and/or Unbundled Network 
Elements and Other Services rates that are expressly subject to true-up mder this ' 
Agreement. 

29.2 The designated true-up rates shall be trued-up, either up or down, based on h l  
prices determined either by hrther agreemcnt between the Parties, or by a final 
order (including any appeals) of the Commission. The Parties shall implement the 
true-up by comparing the actual volumes and demand for each item, together with 
the designated true-up rates for each item, with the final prices determined for each 
item. Each Party shaU keep its own records upon which the true-up can be based, 
and any ha1 payment fiom one Party to the other shall be in an amount agreed 
upon by the Parties based on such records. In the event of any disagreement as 
between the records or the Parties regarding the amount of such true-up, the 
Parties shall submit the matter to the Dispute Resolution process in accordance 
with the provisions of Section 10 o f  the General Terms and Conditions of this 
Agreement. 

' 

29.3 

30, 

31. 

31.1 

An effective order of the Commission that forms the basis of a true-up shall be 
based upon cost studies submitted by either or both Parties to thc Commission and 
shaU be binding upon BellSouth and NOW specifically or upon alI carriers 
generally, such as a generic cost proceeding. 

Survival 

The Parties' obligations under this Agreement which by their nature are intendcd 
to continue beyond the termination or expiration of this Agreement shall survive 
the termination or expiration of this Agreement. 

Entire Agreement 

This Agreement means the General Terms and Conditions, the Attachnicnts 
identified in Section 3 1.2 beIow, and aU documents identified therein, as such may 
be amended fiom t h e  to time and which are incorporated herein by reference, all 
of which, when takcn together, arc intended to constitute one indivisible 
agreement. This Agreement scts forth the entire understanding and supersedes 
prior agreements between the Parties relating to the subject matter contained in 
this Agreement and merges ail prior discussions between them, Any orders placed 
under prior agreements between the Parties shall be governed by the terms of this 
Agreement and NOW acknowledges and agrees that any and aU amounts and 
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obligations owed for servi~es provisioned or orders placed under prior agreements 
between the Parties, relate4 to the subject matter hereof. sball be due and owing 
under this Agreement and be governed by the tel1DS and conditions ofthls 
Agreement as ifsuch serviqes or orders were provisioned or placed under this 
Agreement. Neither Party .haU be bound by any definition, coIidition, provision, 
representation. warranty, e<)venant or promise other than as expressly stated in this 
Agreement or as is contel11t\0raneously or subsequently set forth in writing and 
executed by a duly authorlz¢d officer or representative ofthe Party to be bound 
thereby. 

31.2 	 This Agreement includes Attachments with provisions for the following: 

Resale 
Network Elements and Othet Services 
Network Interconnection 
Collocation 
Access to Numbers and Nw$er Portability . 
Pre-Ordering, Ordering. Pro\isioning, Maintenance and Repair
Billing 	 . 
Rights-of-Way, Conduits andlPole Attachments 

Performance Measurements 

BeUSouth Disaster Recovery rlan 

Bona Fide RequestlNew Bus~ess Request Process 


31.3 	 The following services are inc~ded as options for purchase by NOW pursuant to 
the tel1DS and conditions set f<¥h in this Agreement. NOW may elect to purchase 
said services by written requesf to its Local Contract Manager ifapplicable: 

Optional Daily Usage File (OOOF) 

Enhanced Optional Daily Usa~ File (EODUF) 

Access Daily Usage File (ADUF) 

Line Information Database (LII\>B) Storage 

Centralized Message Distn'butk)n Service (CMOS) 

Calling Name (CNAM) 

LNP Data Base Query Service 
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M WITNESS WHEREOF, the Parties have executed this Agreement the day and year written 
below. 

BellSouth Telecommunications, Inc. NOW Communications, Inc. , 

By: Original Signature on File 

Name: Elizabeth R. A. Shiroishi 

Title: Assistant Director 

Date: 1/14/03 Date; 1/7/03 

By: Original Signature on File 

Name: Larry W. Seab 

Title: CEO and President 

' ' ' I 
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UNITED STATES BANKRUPTCY COURT : a  

IWR TEE EASTERN DISTRICT OF MISSOURI 
EASTERN DIVISION 2GOI 5EP - 7 p (1: 2 

1 
OPERATING SUBSlDLARlEs OF 1 
VEREON COMMUNICATIONS TNC. ) 
Wa BELL ATLANTIC CORPORATIUN ) 

and GTE CORPORATION 1 
) 
1 
) 

Movmts, ) 
1 

vs . 1 
1 

OMNIPLEX COMMUNICATIONS 1 
GROUP, LLC, 1 

1 
Respondent 1 

) 
1 
1 
1 
1 
1 
1 
1 
1 

I 

Cse NO, 01-42079-399 

Chapter 11 

MOTION FOR ORDER 
DEEMING INTERCONNECTION 
AGREEMENTS REJECTED OR, 
ALTERNATIVELY, FOR RELlEF 
FROM THE AUTOMATIC STAY 

Hearing Date: October 9,2001 

Herring Time: 9:00 a.m. 

Honorable Barry S. Schcrmer 

Darryl S. Laddin 
Amall Golden Gregory LLP 
2800 One Atlantic Center 
1201 West Peach- Street 
A h b ,  GA 30309-3400 

and 

John J. Hall 
Lewis, Rice & Fingersh, L.C. 
500 N. Broadway, Suite 2000 
St. Louis, Missouri 63 102 
(3 14) 444-7600 

Attomeys for the operating subsidiaries of 
Verizon Communications Inc. Ewa Bell 
Atlantic Corporation and GTE Corporation 

COME NOW the operating subsidiaries of Verizon Communicaiions hc. &/a Bell 

Atlantic Corporation and GTE Corporation (such subsidiaries collectively, “Verizon” or the 



-- -
"Verizon Operaling Telephone Companies',) pursuant to 11 U.S.C. §§ 36S and 362. and for their 

Motion for aider Deeming Interconqection Agreements Rejected or, Altmnatively, for Relief 

From the Automatic Stay, state as folIqws: 

INTRODUCIlO~ 

I. On February 28, 2001 (the "Petition Date"), the Debtor filed its voluntary petition 

for Relief under Chapter II ofthe Uni~ States Bankruptcy Code. 

2. From the Petition DatF through approximately August 27, 20CH, the Debtor 

continued to operate its business as a ~ebtor in possession under 11 U.S.C. §§ 1107 and 1108. 

On information and belief, after AugUst 27, 2001. the Debtor ceasccl operations and sold its 

assets to Ciera Network Systems, Inc. (1'Ciera',). 

3. This Court has juri.dictipn over this matter pursuant to 28 U.S.C. §lS7(b)(1) and 

(b)(2), 1] U.S.C. 1362, and Federal Rules of Bankruptcy Procedure 4001 and 9014. This is a 

"core" proceeding under 28 U.S.C. §1~7(b)(2)(G) and a "contested matter" under Bankruptcy 

Rules 4001 and 9014. 

4. Venue is proper in this Cpwt pursuant to 28 U.S.C. §J409. 

~CIYALBACKGROUND 

S. The Telecommunicatio~ Act of 1996, 47 U.S.C. § lSI et. seq., restructured local 

telephone markets in order to make $em more competitive. To do this, the Act required 

incumbent local exchange carriers ("IL~Cs''), such as Verizon, to make their networks available 

to competitors on a wholesale basis so ~t the competitors could serve end user customers on a 

retail basis. This was accomplished, i~ part, by requiring ILECs to enter into interconnection 

agreements with competitot5. In order for competitive local exchange carriers ("eLEes") like 

the Debtor to provide telecommunica4ons services to their customers, they will enter into 

2 
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interconnection agreements with the applicable incumbent carrier, e.g., Verizon. in each slate in 

which the Debtors operate. The debtors have executed 13 such interconnection agreements with 

Verizon (the "Verizon Agreements"}.l 

6. Without the Verizon s~iccs and facilities provided to the Debtor under the 

Verizon Agreements, the Debtor was u,table to continue to provide its service to its end users in 

the states governed by the Verizon A~cnts and no purchaser could acquire the Debtor's 

assets as a going concern in the local markets served by Vwoa. Despite the aitica1 natun: of 

the Venzon Agreements to the Debtor'. business and to any purchaser, the Debtor sought to sell 

substantially aU of its assets, includirtg its rights under the Verizon Agreements. to Ciera 
I 

pursuant to that certain Motion for Approval ofAsset Purchase Agreement and Authority 10 (1) 

Sell Substantially All Its Assets Free ~d Clear of all Liens, Claims and Encumbrances, (2) 

Assume and Assign Certain Executory dontracts and Unexplained Leases. and (J) Establish Cure 

Amounts (''Sale Motion'') without com~ying with the assumption and assignment requirements 

ofsection 365 ofthe Bankruptcy Code. 

7. On or about August 9, ~OOI, Verizon filed its Umited Objection to the Sale 

Motion, whereby Vcrizon sought to ~ure that any use of the Verizon Agreements by Ciera 

compJied. with the requirements of sectio~ 365 of the Bankruptcy Code. In the event that it was 

detennined that the Debtor was Dot seek~ng an assumption and assignment or its contracts with 

Vcrizon. then Verizon also requested th~ the Court deem the contracts to be rejected as or the 

date ofthe hearing on the Sale Motion an~ allow Verizon to tenninate all services being provided 

pursuant to such contracts. 

I Vcrizotl and Omniplex have executed intCJCo~don a,peements In Missouri, Ohio, WiIcoDSin, California. 
Illinois, Kentucky, Miehipn, Pennsylvania, Texu.: Vi.rsiaJa, MaryLmd. New lenoy, and the Diltrkl of Columbia. 
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8. On August 27. 200), CqJlowing a hearing on August 23, 2001 (the "Hearing"). this 

, 

Court entered its Order ("Onferj con~tionallY approving the Sale Motion. 

9. At the Hearina. this Ccj,urt made clear the Court's intent and understanding that 
I 

any approval of the Sale Motion would be subject to the right of Verizon to exercise its rights 
, , 

under the Verizon Agreements, incl~ding the right to terminate services upon the closin& 

pursuant to Article m. Paragraph 4 of,e standard Verizon Agreemen~. 

10. Despite the Court's ~crstanding with respect to Verizon's absolute right to . 

tenninate services under the Verizoni Agreements, Parasraph 9 of the Order provides that 

Vwon lIlay terminate such services ~y "'upon fUrther order of this Court!' 
I 

]1. By separate motion, Verizon is seeking to amend the Order to reflect the Court's 

understanding regarding tennination of~e Verizon Agreements. 
I 
I 

RE~lEFREQUESTED 

12. Verizon brings this Mo~on. at the Court's request, to request again the relief it 

sought in its Limited Objection. Specifically. because the Debtor ceased to exist as a going 
! 

concern upon closing of its sale to Cicta and the Verizon Agreements were not assumed and 

assigned to Ciera. the Debtor is no longer ab1e to perfonn under the Verizon Agreements and has 

no need for the Verizon Agreements. <»nsequently, the Verizon Agreements should be deemed 
I 

2 That paragrapb reads &I follows: 

4. Assjgnmen1 

Any as.ignment by either Party of anyl right. obllaation, or duty, in whole or in part, or of any 
interest, without the written coasenl Off· other Patty aha 11 be void, except that either Party may 
assign all of Its rights, and delegate its ligations, liabilities and dude. under tbia Asreemco.t., either 
in whole or in part, to any entity that ,or that was immediately preceding luch wignmcnt. • 
Subsidiary ot Affiliate ofthat Plrty withdllt COII.Ient, but with VrTitten DOtificttiou. The cmctlvcaes. 
of an usipmeDt shall be cooditio~ upoD me assisou's 'Mitten Ullumptioo of the ri&hts. 
obliptions.1Uld dudes oflhe uaianin. P~. 
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rejec:ted and tenninated as a matter f( law and Vmzon should be permitted to immediately 

teminate all services provided under ~ Verizon Agreements. Alternatively, Verizon should be 
I 

permitted to exereise all rights and Iremedies under applicable law and under the Vcrizon 

Agreements, including the ript to t."inate .ecvices. as contemplated by the Court at the August 
i 

23 hearing. 

13. Cause exists to lift the rtay with respec:t to Verizon, as this will allow Verizon to 

realize the benefit of its barsain with the Debtor, as explicitly set forth in the Verizon 

Apements. Moreover. in the abaencf of any attempt by the Debtor to asSUlllC and assign the 

Verizon Agreements under I J U.S.C. § 365 and in light of the saIe of substantially all of the 
I 

Debtor's assets, the Verizon Agreemen~ are of no benefit to the Debtor'S estate and no grounds 

exist for not lifting the stay as requesteclf 

14. By this Motion, Verizonlalso seeks clarification. in coqjunction with its separate 

Motion to reconsider the Order, that no [stay, whether under t 1 U.S.C. § 362, § lOS or any order 

of this Court. applies to any non-..dcbto!r entity. This clarification is sought in light of (8) the 

Debtor's request in its Sale Motion to +entiatly extend the protections of the stay to Ciera.. and 
I 

(b) the Order as c11tTently written that ap~ears to extend a stay to non-debtor Ciera. Under § 362, 
I 

the automatic stay applies only to the D~btor, the Debtor's assets and property of the estate. ~ 

Veeco Investment Co, L.P., fS7 B.R. 452, 454 (Bankr. B.D. Mo. 1993) (Schenner, J.); ~ 
I . 

VeUotis. 79 B.R. 846, 848 (Bank!. B.D. ~o. 1987); ~ 11m CrQyden AsSQc. v. AlIew, Inc .. 969 
I 

F.2d 675,617 (8th Cir. 1992). Only in !'unusual eircwnstances" may the stay be extended to a 

i 
non-..debtor. }!I. "Unusual circumstances" exist only when there is such an identity of interest 

between the Debtor and the non-debtorIthat the non-debtor entity is the reat party in interest 
i 

whose interests must be protected. ~~. In the instant case, upon closing of the sale, Ihe 
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,...... -
Debtor will have no employees or busfueslr remaining, and the assets sold will become property 

of non-debtor Cim. The Debtor and Ciera arc Dot so «inexorably iotertwoven" so as to 

necessitate the extension of the stay to eiora. ~~ IS7 B.R. at 455. Based 00 the 

evidence at the August 23 hearing, the Debtor and Ciem purport to have negotiated at amtS­

length and are not insiders ofeach other. Thus. there are no grounds for, and there would be DO 

benefit to the Debtor's estate upon, extendhtg the automatic stay to Cicra by preventing Verizon 

ftom exercising its rights under the VerizoniAgreemeots. 

IS. Likewise, no reason exists ror an "equitable stay" in favor ofCiera under § 105. 

Courts that have employed § 105 to stay ~ain actions against a non-debtor in connection with a 

Chapter 11 case have recognized that such a stay might be appropriate in the context of a 

"organization case, where such a stay was kietcrmined to be essential to the rehabilitation of the 

debtor. ~ V,liotis. 79 B.R. at 849 (den){ing request for equitable injunction in a IiquidatioD 

ease). The instant case is a liquidatina case, land any stay against Verizon benefits only Cief'cl, not 

the Debtor. Therefore. a stay pursuant to §~05 would be inappropriate. ~~. 157 B.R. at 

4SS (denying request for application of stay under §§ 362 and lOS to prevent action against a 

non-debtor. even where the non-debtor was a guarantor of debtor and it was alleged that non­

debtor's contribution to the Chapter 11 estatd was essential to the Debtor's plan and estate). 
, 

16. For the foregoing reasons, (i~ the Verizon Agreements should be deemed rejected 

and terminated as a matter of law and Verizpn should be permitted to immediately tenninate all 

services provided under the Verizon Agreements, and (ii) it should be clarified that no stay 

applies to any non-debtor entity such as Ciera. or, alternatively. (iii) the automatic stay should be 

lifted pursuant to 11 U.s.C. § 362(d)(1) for ¢ause to allow Verizon to exercise its rights against 

the Debtor. Ciera or any other party under thei Veri%on Agreements. 
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WHEREFORE, Verizon respoctfidly requests that tbis Court enter its Order granting the 

foregoing relief and granting such other and further relief as h i s  Court deems just and proper, 

Dated: September 7,2001. 

Respectfully submitted, 

LEWIS, RICE & FINGERSH, L.C. 

5 0 6  N. Efroadway, Suite 2000 
St. Louis, MO 63102 
(3 14) 444-7635 

ARNALL GOLDEN GREGORY U P  
Darryl S. Laddin 
Georgia Bq No. 460793 
Felton E. P d s h  
Georgia Bar No. 564910 

2800 One Atlantic Center 
1201 West Peachtree Street 
Atlanta, GA 30309-3400 
(404) 873-8500 

Attorneys for Verizon Communications hc. 
ma Bell Atlantic Corporation and GTE 
Corporation 
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. 
CERTIFICATE OF SERVICE 

J HEREBY CERTIFY that a copy of the foregoing was mailed first-class, postage 

prepaid this 7th day of September 2001, to the following: 
I 

I 

Scott Greenberg ' 1 1  I 

Sandberg, Phoenix & von Gontard 
One City Ccntre, 15th Floor 
St. Louis, Mo. 63 10 1 

Trent Rosenthal 
Boyar & Miller 
4265 Sm FcIipt, Suite 1200 
Houston, Texas 770 17 

Robert E g g "  
231 S. Bemiston Avenue, Suite 1220 
St. Louis, Mo. 63105 

E. Rebecca Case 
7733 Forsyth, Suite 500 
St. Louis, Mo. 63105 

Karen Fries 
Bryan Cave, LLP 
21 1 N. Broadway, Stem 3600 
St. huis ,  MO 63102 

Francis X. Bucklcy 
Thompson Cobwn, LLC 
One Mercantile Center 
St. Louis, MQ 63 101 
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Taxa9 State Bar No. 1 13 6 1750 

OF COUNSEL: 

STONE, LBYTON & GERSHMM 
7733 Forsyth Boultvard 
Suite 500 
St. LAN&, Miassluri 63 105 
Tdvhnnd: (314) 721-701 I 
Fac~imilE: (3 14) 72 1-8660 

BOYAR & MIL- P.C. 
T m t  L. Rasenthal 
Steve D. Kcam 
4265 San Fclipu, Suite 1200 
Houston, TX 77027 
Tctcphona: (713) 850-7766 
Facsimile; (713) 552-1758 
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UNITED STATES BANKRUPTCY COURT ’ . 
EASTERN DISTRICT’OP MISSOURI 

EASTERN DMSlON 
ZpJ,‘ ;;cl’? I -- , ; ! . a  I . .  

In Re: 1 

OMNJPLEX COMMUNICATIONS, 1 
GROUP, LLC 1 

Deb tor. 1 
1 
1 

1 Case No. 01 -42079-399 

I ) Chapter11 

COMES NOW Dcbtor, and for its Rcsponsc, states: 

1. Debtor admits the allegations set forth in paragraph I .  

2. Debtor denies that paragraph 2 accurately sets forth the facts as it  relates to 

Debtor’s operations and the sale of its business. 

3. Debtor admits the allegations set forth in paragraph 3. 

4, Debtor admits the allegations set forth in paragraph 4. 

5 .  Paragraph 5 does not assert factual allegations to which Debtor must respond. 

6.  Debtor admits the allcgations set forth in paragraph 6 relating to the fact that 

Debtor sought for approvaI to sell substantially all of its assets to Ciera Network Systems, h c .  

(“Ciera”). Further answering, Debtor states that the Verizon Agreements, speak for tl~emselvcs, 

7. Dcbtor admits that on or about Augusl9,2001, Verizon filed its limited objection 

to the Sale Motion. Further answcring, Debtor states that the terms of the Sale Motion speaks 

for i tscl f. 

794 180. I 1 



8. Debtor denies the allegation set forth in paragraph 8 that the Court 

“conditionally” approved the Sale Motion. 

9. 

10. 

1 1. 

Debtor denies the allegations in paragraph 9. 

Debtor denies the allegations set forth in paragraph 10. 

Debtor admits that Verizon has filed a separate Motion to Amend thislwurt’s + 

4 
I 

prior Order as alleged in paragraph I 1. 

12. 

13. 

14, 

15. 

16. 

17. 

Debtor denies the allegations set forth in paragraph 12. 

Debtor denies the akgations set forth in paragraph 13. 

Dcbtor denies the allegations set forth in paragraph 14. 

Debtor denies tbe allegations set forth in paragraph 15. 

Debtor denies the allegations set forth in paragraph 16, 

Further answering, Debtor stales that there is no cause to reject the Verizon 

Agreements at this lime. Verizon has a deposit and an Order pursuant to Motion it previously 

filed under 1 1 U.S.C. §366 granting it adequate assurance of fbture performance. The Debtor 

has not defaulted in its obligations and continues to pay Verizon pusuant to the terms of the 

adcquate assurance order previously entcrcd. 

794 180.1 2 



UNITED STATES BANKRUPTCY COURT 

JACKSON DIVISION FOR THE SOUTHERN DISTXUCT OF MISSISSIPff ;y 2 3  r;, 2: 25 

Debtor. 

) CUSC NU 03-01336-aE 
1 
1 
1 

MOTION OF BELLSOUTH TELECOMMUNICATIONS, INC. 
FOR O E R  COMPELLmG DEBTOR TO 

ASSUME OR REJECT INTERCONNECTION AGREEMENT 

COMES NOW BelISouth TeIecommunications, Inc. (“BellSouth”), through its 

undersigned counsel, and moves the Court for entry of an Order, pursuant to section 365(d)(2) 

of the Bankruptcy Code, compelling the Debtor to assume or reject the Interconnection 

Agreement (as defined below) within the earlier of (a) twenty (20) days after entry of any Order 
1 

granting approval of the proposed sale by NOW Communications, Inc., the debtor herein (the 

“Debtor”) to MCG Capital Corporation or its designee (“MCG”) or (b) September 20,2003. In 

support hereof, BellSouth respectfully shows the Court as follows: 
u -- - -  -_ -._ - 

Preliminam Statement 

As this Court is aware, NOW Communications, Inc., the debtor herein (the “Debtor”) 

is seeking to sell substantially all of its assets (the “Assets”) to its prepetition lender, MCG 

Capital Corporation or its designee (“MCG”), BellSouth has objected to the proposed sale. 

The Debtor’s business operations are dependent entirely upon the telecommunication 

services provided by BellSouth to the Debtor pursuant to a certain interconnection agreement 



between the Debtor and BellSouth, dated January 14,2003 (the “Interconnection 

Agreement”). Without the Interconnection Agreement, the Debtor will be unable to 

continue as a going concern. Moreover, in order for the Debtor to accomplish the planned 
t 

sale of its Assets to MCG, it first must assume and assign the Interconnection Agreement. 

As is abundantly dear,  however, neither the Debtor nor MCG has either the ability or the 

desire to cure the approximately $5 million in defaults under the Interconnection Agreement 

I I 

‘ 4  1 I 

(the “BellSouth Cure Amount”). Given the Debtor’s own testimony regarding value at the 

hearing before the Court on June 26,2003, as well as the Schedules of Assets and Liabilities 

filed in this case, it is clear that the valuc of the Assets is substantially less than the BeIISouth 

Cure Amount, let alone the aggregate of the BellSouth Cure Amount and the secured claims 

encumbering the Assets. Thus, it is inconceivable that a purchaser will have aqy interest in 

satisfying the BellSouth Cure Amount. 

Instead, the Debtor and MCG are trying to postpone or perhaps even to circumvent 

the inevitable termination of the Interconnection Agreement by entering into a management 

agreement (the “Management Agreement”) as a part of the sale transaction under which 

MCG will have access to the Interconnection Agreement for up to a year without ever having 

to make the decision to assume or reject the Interconnection Agreement, or even the 

decision whether to close the sale transaction. 

During this one-year, post-approval, pre-closing period where MCG will operate the 

Debtor’s assets and utilize the lnterconnection Agreement without taking an assignment 

’ A true and correct copy of Interconnection Agreement is attached hereto as Exhibit “A” and 
incorporated herein by reference. The exhibits thereto, which total more than 800 pages, are 
not attached, but will be provided upon request. 
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thereof, the estate wiIl be in complete limbo, and BellSouth will be kept fiom exercising its 

contractual remedies, while MCG attempts to circumvent assumption and assignment by 

forcing through litigation a new direct agreement &th BellSouth. Assuming the Court were 

to countenance such attempts, if MCG is unsuccessfid (as BellSouth believes it will be), then 

MCG would never close the sale transaction. 

In any event, the Debtor has all information necessary with which to make the 

decision to assume or reject the Interconnection Agreement, which is its principal contract 

and asset. Under these circumstances, the Debtor should be compelIed to assume or reject 

the Interconnection Agreement within the earlier of (a) twenty (20) days after entry of any 

l 

Order granting approval of the proposed sale of the Debtor’s assets or (b) Septembcr 20, 2003.2 

Bacbround 

1. On March 4,2003 (the “Petition Date”), the Debtor filed a voluntary 

petition for relief under Chapter 11  of the Bankruptcy Code. Since the Petition Date, the 

Debtor has continued operating its business and managing its affairs as a debtor in possession 

pursuant to sections 1107 and I108 of the Bankruptcy Code. 

2. Prior to the Petition Date, BellSouth provided telecommunications 

services to the Dcbtor pursuant to the Interconnection Agreement. The Interconnection 

Agreement is an executory contract as such term is used in section 365 of the Bankruptcy 

Code. BellSouth is by far the largest unsecured creditor in this Chapter 11 case, with a 

Contemporaneously herewith, BellSouth has filed two separate motions seeking a1 temative 
relief. The first such motion is the Motion to Convert to Chapter 7 (the “Conversion 
Motion,’). The second such motion is the Motion for an Order, Upon Any Approval of the 
Proposed Sale of SubstantiaIIy All of Debtor’s Assets, (i) Deeming Interconnection 
Agreement Rejected; or (ii) Granting Stay Relief to Terminate Interconnection Agreement. 
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pre-petition claim in the approximate amount of $5,0OO,OOO. The Chapter I 1  filing was 

precipitated when BellSouth indicated it would take action to terminate services under the 

Interconnection Agreement due to tbe Debtor’s massive defaults thereunder. 

BellSouth’s Sale and Bid Obieclion 
I 1 

3. On May 23,2003, the Debtor filed its Debtor’s Motion to SelI 
‘ I 1  I 

Substantially all of its Assets Pursuant to 11 U.S.C. Section 363(b) and (0, Free and Clear of all 

Claims and Liens (the “Sale Motion”), pursuant to which the Debtor sought authority to sell 

the Assets to MCG. 

4. Contemporaneously with the filing of the Sale Motion, the Debtor filed 

the Debtor’s Motion to Approve Bid Procedures and Notice of Sale of Substantially All of 

Debtor’s Assets (thc “Bid Procedures Motion”), pursuant to which it sought approval of the 

procedures that will govern the sale of the Assets. 

5 .  On June 12,2003, BellSouth filed an objection to the Sale Motion and 

to the Bid Procedures Motion (the “BellSouth Objection”), Among other things, BellSouth 

objected to: (a) the assumption and assignment of the Interconnection Agreement absent 

payment of the BellSouth Cure Amount and the provision of adequate assurance of future 

performance; (b) certain of the procedures contemplated by the Bid Procedures Motion; and 

(c )  various provisions of the proposed Asset Purchase Agreement, including the provision for 

entry into the Management Agreement pursuant to which the proposed purchaser, MCC, will 

have access to, and operate under, the Interconnection Agreement without taking an 

assignment thereof. 

6. Notwithstanding the BellSouth Objection, the Court approved the Bid 

Procedures Motion pursuant to an Order entered on July 3,2003. Pursuant to such Order, an 

4 



auction for the Assets is scheduled for August 5,2003, with a hearing to approve the sale to 

be scheduled thereafter. . .  

Relief Requested 

7. To the extent the Court denies the Conversion Motion filed 

contemporaneously herewith BellSouth requests that the Court, pursuant to section 365(d)(2) 

of the Bankruptcy Code, enter an order compelling the Debtor to assume or reject the 

Interconnection Agreement by the earlier of (a) twenty (20) days after entry of any Order 

approving the Sale Motion or (b) September 20,2003. 

8.  Pursuant to section 365(d)(2) of the Bankruptcy Code, upon request of 

any party to a contract or lease, the court “may order the trustee to  determine within a 

specified period of time whether to assume or reject such contract or lease.” See 1 I. U.S.C. 

§ 365(d)(2). 

9. While the Debtor should be afforded a reasonable period of time in 

which to make the decision to assume or reject its executory contracts, any additional time to 

assume or reject the Interconnection Agreement will be used not to evaluate that decision or 

gain additional information necessary to make such decision, but rather to keep BellSouth in 

limbo while MCG attempts to circumvent assumption and assignment of the Interconnection 

Agreement. Such is hardly the purpose envisioned by Congress in granting the debtor 

sufficient time to make the assumptiodrejection decision. Where, as here, the Debtor has all 

the information necessary to make the assumptiodrejection decision, and the contract at 

issue is its principal operating contract, shortening the decision to assume or reject is 

appropriate. 

motion to compel assumption or rejection where contract was 901e purpose of [debtor’s] 

In re Travelot Co., 286 B.R. 447, 468-69 (Bankr. S.D, Ga. 2002) (granting 
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existence and for its presence in this Chapter 1 1  reorganization proceeding”; holding that 

“[plrolonging the suspense will not serve the purposes of Chapter 1 1 .  [Debtor] has aI1 the 

facts before it and now must make a decision . . . The time has come for Debtor to act one 

way or the other.”). ! I 

10. As was the case in Travelot, the contract at issue herein is the single, 
‘ I 1  I 

most important contract and asset of the Debtor, and its breach the precipitating factor for the 

Chapter 1 1. As was the case in Travelot, this proceeding will have been pending 

approximately 6 months without a decision on whether to assume or reject the 

Interconnection Agreement. Like the debtor in Travelot, the Debtor has all the facts before it 

to make the assumptiodrejection decision - it knows that it must assume the Interconnection 

Agreement in order to operate its business. Thus, like the debtor in Traveiot, the Debtor I 

should be compelled to assume or reject the Jnterconnection Agreement (if the alternative 

forms of relief requested above are not granted i n ~ t e a d ) . ~  BellSouth asserts that such 

decision should be made within twenty (20) days of the entry of any Order approving the 

Sale Motion. If  no such approval is granted, then the Debtor should be compelled to assume 

or reject the Interconnection Agreement by no later than September 20,2003. 

WHEREFORE, BellSouth respecthlly requests that the Court, pursuant to section 

365(d)(2) of the Bankruptcy Code, enter an Order: ( I )  compelling the Debtor to assume or 

reject the Interconnection Agreement within the earlier of (a) twenty (20) days after entry of any 

In fact, the primary defense to the motion to compel in Travelot was the allegation that the 
movant was in breach of the contract at issue. No such allegation (which was in any event 
insufficient to cause denial of the motion) has been, or could be, made in the case at bar, 

6 



Order granting approval of the proposed sale or (b) September 20,2003; and (2) granting such 

other and hrther relief as is just and equitable. 

Respectfi~lly submitted, this 2 3  rh day of July, 2003, 

BUTLER, SNOW, O'MARG, STEVENS & 

Steph& W. Rosenblatt 
Mississippi Bar No. 5676 
17th Floor, AmSouth Plaza 
Post Ofice Box, 22567 
Jackson, Mississippi 39225-2567 
(601) 948-571 1 (Telephone No.) 
(60 I ) 985-4500 (Facsimile No.) 

and 

KILPATRICK STOCKTON LLP 

Todd C. Meyers 
Georgia Bar No. 503756 
Robbin S .  Rahman 
Georgia Bar No. 592 1 5 1 
1100 Peachtree Street, Suite 2800 
Atlanta, Georgia 30309-4530 
(404) 815-6500 (Telephone No.) 
(404) 8 15-6555 (Facsimile No.) 

Counsel for BellSouth Telecommunications, Lnc. 
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EXHIBIT “A” 



CERTIFICATE OF SERVICE 
I 

The undersigned hereby certifies that the foregoing Motion of BellSouth 

Telecommunications, Inc. for Order Compelling Debtor to Assume or Reject 

Interconnection Agreement was served, by regular U.S. Mail, postage prepaid, on the 
fk 

parties listed below, thiaL day of July, 2003: 

Eileen N. ShafTer, Esq. 
401 Capital Street - Suite 316 
Jackson, MS 39201 

Frank N. White, Esq. 
Darryl S. Ladden, Esq. 
Amall Golden Gregory LLP 
2800 One Atlantic Center 
1201 West Peachtree Street 
Atlanta, Georgia 30309 

Gregory M. Eells, Esq. 
Eells & Allen, LLC 
The Oglethorpe Building 
Suite 181 
2971 Flowers Road South 
Atlanta, Georgia 30341-4147 

Office of the United States Trustee 
100 West Capitol Street 
Suite 707 
Jackson, MS 39269 

Donald M. Wright, Esq. 
Stephen B. Porterfield, Esq. 
Sirote & Permutt P.C. 
23 1 1 Highland Avenue South 
P.O. Box 55727 
Birmingham, Alabama 35205 

Roy H. Liddell, Esq. 
Wells Marble & Hurst, PLLC 
Suite 600, Lamar Life Building 
3 17 East Capitol Street 
P.O. Box 131 
Jackson, Mississippi 39205 

Derek A. Henderson, Esq. 
1 I 1 East Capitol Street 
Suite 455 
Jackson, Mississippi 39269 

Stephen W. Rosenblatt 

JACKSON 777521~1 
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AGI¢EMENT 

GENERAL TE~S AND CONDmONS 


TIDS AGREEMENT is made by $rut between BellSouth Telecommunications, Inc., 

f'BellSouth"), a Georgia corporation, and N0"r¥ Conununications, Inc. ("NOW"), a Mississippi 

corporation, and shan be effective on the Effective Date, as defined herein. This Agreement may 

refer to either BeUSouth or NOW or both as a "Party" or "Parties," 


! 

WITN~SSETH 
WHEREAS, BeIISouth is a local e~change telecommunications company authorized 


to provide telecommunications services in the s~tes of Alabama, Florida, Georgia, Kentucky, 

Louisiana. Mississippi, North Carolina, South <1ar0lina and Tennessee; and 


WHEREAS, NOW is or seeks to Meome a CLEC authorized to provide 
telecommunications services in the states ofAlaf>ama, Florida, Georgia, Kentucky, Louisiana, 
Mississippi, North Carolina, South Carolina, an4 Tennessee; and 

WHEREAS, NOW wishes to resell ~eIlSouth's telecommunications services and 
purchase network elements and other services, ¥, solely in connection therewith, may wish to 
utilize collocation space as set forth in Attachmcrt 4 ofthis Agreement); and 

WHEREAS, the Parties wish to intet-connect their facilities and exchange traffic 
pursuant to Sections 251 and 252 ofthe Act. 

NOW THEREFORE, in considerat~n ofthe mutual agreements contained herein, 
BellSouth and NOW agree as follows: i 

Definitions 

Afflliate is defined as a person tlu).t (directly or indirectly) owns or controls, is 
owned or controUed by, or is UndE·rcommon ownership or control with, another 
person. For purposes of this para ph, the term "own" means to own an equity 
interest (or equivalent thereof) of. ore than 10 percent. 

Commission is defined as the app~·opriate regulatory agency in each state of 
BellSouth's nine-state region (Ala ama, Florida. Georgia, Kentucky, Louisiana, 
Mississippi, North Carolina. Sout Carolina, and Tennessee). 

Competitive Local Excbange Carrier (CLEC) means a telephone company 
certificated by the Commission to ~rovide local exchange service within 
BellSouth's franchised area. : 
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1. 

1.1  

1.2 

2. 

2. I 

Effective Date is defined as the date that the Agreement is effective for pwposes 
of rates, term and conditions and shall be thirty (30) days after the date ofthe last 
signature executing the Agreement. Future amendments for rate changes will also 
be effective thirty (30) days after the date of the last signature executing the 
amendment. 

Eud User nreans the ultimate user of the Telecommunications Service. 

FCC means the Federal Communications Commission. 

General Terms and Conditions means this document including all of the terms, 
provisions and conditions set forth herein. 

Telecommunications means the tra&mission, between or among points specified 
by the user, of information of the user’s choosing, without change. in the form or 
content of the information as sent and received. 

Telecommunications Service means the offering of teleco~unications for a fee 
directly to the public, or to such classes of users as to be effectively available 
directly to the public, regardless of the facilities used. 

Telecommunications Act of 1996 (“Act”) means PubIic Law 104- I04 of the 
United States Congress effective February 8, 1996. The Act amended the 
Communications Act of 1934 (47 U.S.C. Section 1 et. seq.). 

CLEC Certification 

Prior to execution of this Agreement, NOW agrees to provide BellSouth in writing 
NOW’S CLEC certification far all states covered by this Agreement except 
Kentucky prior to BellSouth fding this Agreement with the appropriate 
Chnrnission for approval. 

To the extent NOW is not certified as a CLEC in each state covered by this 
Agreement as of the execution hereof, NOW will notify BellSouth in writing and 
provide CLEC certification when it becomes certified to operate in any other state 
covered by this Agreement. Upon notification, BellSouth will file this Agreement 
with the appropriate Commission for approvat. 

Term of the Agreement 

The term of this Agreement shalt be three years, beginning on the Effective Date 
and shaU appIy to the BellSouth territory in the state(s) of Atabama, Florida, 
Georgia, Kentucky, Louisiana, Mississippi, North Carolina, South Carolina and 
Tennessee. Notwithstanding any prior agreement of the Parties, the rates, terms 
and conditions of this Agreement shall not be applied retroactively prior to the 
Effective Date. 
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The Parties agree that by no earlier than two hundred seventy (270) day and no 
later than one hundred and eighty (1 80)'days prior to the expiration of this 
Agreement, they shall commence negotiations for a new agreement to be effective 
beginning OA the expiration date of this Agreement ("Subsequent Agreement"). 

* 2.2 

4 

2.3 

2.4 

3. 

4. 

If, within one hundred and thirty-five (1 35) days of commencing the negotiation 
refcrred to in Section 2.2 above, the Parties arc unable to ricgotiate hew terms, 
conditions and prices for a Subsequent Agreement, either Party may petition the 
Commission to establish appropriate terms, conditions and prices for the , , , 
Subsequent Agreement pursuant to 47 U.S.C. 252. 

I 

if, as of the expiration of this Agreement, a Subsequent Agreement has not been 
executed by the Parties, this Agreement shall terminate. Upon termination of thu 
Agreement, BellSouth shall continue to offer senices to NOW pursuant to the 
terms, conditions and rates set forth in BeIISouth's then current standard 
interconnection agreement. In the event that BellSouth's standard interconnection 
agreement becomes effective as between the Parties, the Parties may continue to 
negotiate a Subsequent Agreement or arbitrate disputed issues to reach a 
Subsequent Agreement as set forth in Section 2.3 above, and the terms of such 
Subsequent Agreement shall be effective as of the effective date as stated in the 
Subsequent Agreement. 

Operational Support Systems 
NOW shall pay charges for Operational Support Systems (OSS) as set forth in this 
Agreement in Attachment andor in Attachments 2,3 and 5,  as apphcable. 

Parity 
Whcn NOW purchases Telecommunications Services fiam BellSouth pursuant to 
Attachment 1 of this Agreement for the purposes of resale to End Users, such 
senices shall be equal in quality, subject to the same conditions, and provided 
within the same provisioning time intervals that BellSouth provides to its Affitiates, 
subsidiaries and End Users. To the extent technically feasible, the quality of a 
Network Element, as well as the quality of the access to such Network Element 
provided by BeUSouth to NOW shall be at least equal in quality to that which 
BellSouth provides to itself, its Affiliates or any other Telecommunications carrier. 
The qua tity of the interconnection between the network of BellSouth and the 
network of NOW shall be at a level that is equal to that which BellSouth provides 
itself, a subsidiary, an Affiliate, or any other party. The interconnection facilities 
shall be designed to meet the same technical criteria and service standards that are 
used within BellSouth's network and shall extend to a consideration of service 
quality as perceived by BellSouth's End Users and service quality as perceived by 
NOW. 

5. White Pages Listings 

5.1 BellSouth shall provide NOW and its customers access to white pages directory 
listings under the foflowing terms: 
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5.2 Listings. NOW shall provide all new, changed and deleted listings on a he1y  
basis and BellSouth or its agent will inciude NOW residential and business 
customer listings in the appropriate White Pages (residential and business) or 
alphabetical directories m the geographic areas covered by this Interconnection 
Agreement. Directory listings will d e  no distinction between NOW and 
BellSouth subscribers. 

5.2.1 - Rates. So long as NOW provides subscriber listing information (SLI) to BeIlSouth 
in accordance with Section 5.3 below, BellSouth shall provide to NOW one ( 1 )  
primary White Pages listing per NOW subscriber at no charge other than 
applicable service order charges as set forth in BellSouth’s tariffs. 

5.3 

5.4 

5.4. I 

5.4.2 

5.4.3 

Procedures for Submitting NOW SLI are found in The BeUSouth Business Rules 
for h c a l  Ordering. 

NOW authorizes BellSouth to release aIl NOW SLI provided to BellSouth by 
NOW to qualrfLirrg third parties via either license agreement or BellSouth’s 
Directory Publishers Database Service (DPDS), General Subscriber Services TarifF 
(GSST), Section A38.2, as the same may be amended fiom time to time. Such 
NOW SLI shall be intermingled with BeUSouth’s own customer listings and 
listings of any other CLEC that has authorized a similar release of SLI. 

No compensation shall be paid to NOW for BellSouth’s receipt of NOW SLI, or 
for the subsequent release to third parties of such SLI. In addition, to the extent 
BeUSauth incurs costs to modi@ its systems to enable the release of NOW’s SLI, 
or costs on an ongoing basis to administer the release of NOW SLI, NOW shall 
pay to BeUSouth its proportionate share of the reasonable costs associated 
therewith. At any time that costs may be incurred to administer the release of 
NOW’s SLI, NOW will be notified. If NOW does not wish to pay its 
proportionate share of these reasonable costs, NOW may instruct BellSouth that it 
does not wish to release its SLI to independent publishers, and NOW shall amend 
this Agreement accordingly. NOW will be liable for all costs incurred until the 
effective date of the amendment. 

Neither BeltSouth nor any agent shall be liable for the content or accuracy of any 
SLI provided by NOW under this Agreement. NOW shall indemnify, hold 
harmless and defend BellSouth and its agents from and against any damages, 
losses, liabilities, demands, claims, suits, judgments, costs and expenses (including 
but not limited to reasonable attomeys’ fees and expenses) arising fiom 
BellSouth’s tariffobligations or otherwise and resulting fiom or arising out of any 
tllird party’s claim of inaccurate NOW listings or use of the SLI provided pursuant 
to this Agreement. BellSouth may forward to NOW any complaints received by 
BelISouth relating to the accuracy or quality of NOW listings. 

Listings and subsequent updates will be released consistent with BellSouth system 
changes andor update scheduling requirements. 
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5.S 	 QnlistedINon-Publisbed Sublcribers. NOW wiD be required to provide to 
BellSouth the names, addresSes and telephone numbers ofaD NOW customers 
who wish to be omitted fto~ directories. Un6stcdlNon-PubJished SLI will be 
subject to the rates as set fo~h in BeUSouth·s General Subscriber Services TarifI 

5.6 	 Inclusion ofNOW End UserS in Directory Assistance Database. BeUSouth will 
include and maintain NOW sbbscnber listings in BeUSouth's Directory Assistance 
databases at no recurring chfge and NOW shall provide such Directory 
Assistance listings to BeUSo~th at no recurring charge. 

5.7 	 Listing Information Confidentiality. BellSouth wiD afford NOW's directory listing 
information the same level ofconfidentiality that BeUSouth affords its own 
directory listing information .. 

5.8 	 Additional and Desjper ListjJJ.gs. AdditionaJ and designer listings will be offered 
by BeUSouth at ta.rifted rates lIS set forth in the General Subseribcr Services Tariff. 

5.9 	 Directories. BellSouth or its f,lgent shall make available White Pages directories to 
NOW subscn'bers at no cbargF or as specified in a separate agreement with 
BellSouth's agent. . 

6. 	 Court Ordered Requests fot CaU Detail Records aDd Other Subscriber 

Information 


6.1 	 Subpoenas Directed to BeUS<$lth. Where BellSoutb provides resold services or 

local switching for NOW, Bel.South shaD respond to subpoenas and court ordered 

requests delivered directly to BeUSouth for the purpose ofproviding call detail 

records when the targeted telephone numbers belong t? NOW End Users. Billing 

for such requests will be genetjated by BeJJSouth and directed to the Jaw 

enforcement agency initiating lhe request. BeUSouth shall maintain such 

information for NOW End Uscrrs for the same length oftime it maintains such 

information for its own End U~ers. 


6.2 	 Subpoenas Directed to NOW. : Where BeUSouth is providing to NOW 
Telecommunications Services for resale or providing to NOW the local switching 
function, then NOW agrees t~t in those cases where NOW receives subpoenas or 
court ordered requests regard~g targeted telephone numbers belonging to NOW 
End Users, and where NOW dge8 not have the requested information, NOW will 
advise the law enforcement ag~ncy initiating the request to redirect the subpoena 
or court ordered request to BeUSouth for handling in accordance with 6.1 above. 

6.3 	 In all other instances, where eit~er Party receives a request for information 
involving the other Party's End! User, the Party receiving the request will advise 
the law enforcement agency ini~iating the request to redirect such request to the 
other Party. 

7. 	 Liability and Indemnification 
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1.1 	 NOW Liability. In the ~ that NOW consists of two (2) or more separate 
entities as set forth in this ~eement andIor any Amendments hereto, aU such 
entities shall be jointly and sFvera1ly liable for the obligations ofNOW under this 
Agreement. 

1.2 	 Liability for Acts or Omissions ofThird Pa.rti5m. BeUSouth shall not be liable to 
NOW for any act or omissiop ofanother Telecommunications company providing 
services to NOW. . 

7.3 	 Limitation ofLiability 

7.3.1 	 Except for any indemnificatiQn obJigations o(the Parties hereunder, each Party's 
liability to the other for any ~ss, cost, claim, injury, liability or expense, including 
reasonable attorneys' fi:es relating to or arising out ofany negligent act or 
omission in its perfonnance dftrus Agreement, whether in contract or in tort, shall 
be limited to a credit for the ~tual cost of the services or functions not performed 
or improperly perfonned. 

7.3.2 	 Limitations in TarifJi. A Party may, in its sole discretion, provide in its tariffs and 

contracts with its End Users ~d third parties that relate to any service, product or 

filnction provided or contemPlated under this Agreement, that to the maximwn 

extent permitted by Applicabl~ Law, such Party shall not be liable to the End User 

or third party (or (i) any loss Ifelating to or arising out ofthis Agreement, whether 

in contract, tort or otherwise,\that exceeds the amount such Party would have 

charged that applicable person for the service, product or function that gave rise to 

such loss and (ii) consequenti,l damages. To the extent that a Party elects not to 

place in its tariffs or contracts lsuch limitations ofliability, and the other Party 

incws a loss as a result thereof, such Party shall indemnitY and reimburse the other 

Party (or that portion ofthe I<¥S that would have been limited had the first Party 

included in its tariffs and contI'ficts the limitations ofJiability that such other Party 

included in its own tariffs at thb time ofsuch loss. 


7.3.3 	 Neither BeDSouth nor NOW slta" be liable (or damages to the other Party's 
tenninallocation, equipment or End User premises resulting from the furnishing of 
a service, including, but not limited to, the instaUation and removal ofequipment 
or associated wiring, except tOI the extent caused by a Party's negligence or willful 
misconduct or by a Party's fail~re to ground properly a local loop after 
disconnection. . 

7.3.4 	 Under no circumstance shall a party be responsible or liable for indirect, incidental, 
or consequential damages, incl~ding. but not limited to, economic Joss or lost 
business or profits, damages ar~ing from the use or performance ofequipment or 
software, or the loss o(use or$oftware or equipment, or accessories attached 
thereto, delay, error, or loss of~ata. In connection with this limitation o(tiability, 
each Party recognizes that the other Party may, from time to time, provide advice, 
make reconunendations, or sup~ly other analyses related to the services or 
facilities described in this Agreement, and, while each Party shall use diligent 
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efforts in tIrls regard, the Pfrties acknowledge and agree that tIrls limitation of 
liability shall apply to pro~ion ofsuch advice, recommendations, and analyses. 

To the extent any specific ~rovision ofthis Agreement pwports to impose liability, 
or limitation ofliability. on either Party diirerent from or in conflict with the 
liability or limitation ofliability set forth in this Section, then with respect to any 
facts or circwnst&nees covered by such specific provisions. the liability or 
limitation ofliability conta~ed in such specific provision shaD apply. 

Indemnification for Certain PJaims. The Party providing services hereunder. its 
Affiliates and its parent co~any, shall be indenmified. defended and held barmless 
by the Party receiving sefViges hereunder against any claim, loss or damage arising 
from the receiving Party's u,e ofthe services provided under this Agreement 
pertaining to (1) claims for hbe~ slander or invasion ofprivacy arising from the 
content ofthe receiving Pal'o/'s own communications, or (2) any claim. loss or 
damage claimed by the End User ofthe Party receiving services arising from such 
company's use or reliance on the providing Party's services, actions. duties, or 
obligations arising out oftIW! Agreement. 

Disclaimer. EXCEPT AS S~ECIFICALLY PROVIDED TO THE CONTRARY 

IN THIS AGREEMENT, ~fTHER PARTY MAKES ANY 

REPRESENTATIONS OR WARRANTIES TO THE OTIlER PARTY 

CONCERNING THE SPEqFlC QUALITY OF ANY SERVICES, OR 

FACILITIES PROVIDED UNDER TIllS AGREEMENT. THE PARTIES 

DISCLAIM, WITHOUT LIMITATION, ANY WARRANTY OR GUARANTEE 

OF MERCHANTABILITY @R FITNESS FOR A PARTICULAR PURPOSE, 

ARISING FROM COURSE OF PERFORMANCE, COURSE OF DEALING, OR 

FROM USAGES OFTRAD~. 


Intellectual Property Rilht~ and Indemnification 

No License. No patent, cop~ht. trademark or other proprietary right is licensed, 
granted or otherwise transferr1ld by this Agreement. The Parties are strictly 
prohibited from any use, inclu~ing but not limited to, in the selling, marketing, 
promoting or advertising ofteJecommunications services, ofany name, service 
mark, logo or trademark (coll¢ctively, the "Marks") ofthe Other Party. The 
Marks include those Marks o,?ed directly by a Party or its Affiliate(s) and those 
Marks that a Party has a legalland valid license to use. The Parties acknowledge 
that they are separate and disti/1ct and that each provides a separate and distinct 
service and agree that neither ~arty may, expressly or impliedly, state, advertise or 
market that it is or offers the s"me service as the Other Party or engage in any 
other activity that may result nJ a likelihood of confusion between its own service 
and the service of the Other P~y. 

Ownership of Intellectual Pro~rty. Any intellectual property that originates from 
or is developed by a Party sha(~ remain the exclusive property of that Party. 
Except for a limited, non-assignable. non-exclusive, non-transferable license to use 
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patents or copyrights to the\extent necessary for the Parties to use any filei1ities or 
equipment (including softwl\:re) or to receive any service solely as provided under 
this Agreement, no Iicense~"patent, copyright, trademark or trade sccret, or other 
proprietary or intellectual p perty right, now or hereafter owned, controlled or 
licensable by a Party, is gr . ed to the other Party. Neither shall it be implied nor 
arise by estoppel. Any traddmark, copyright or other proprietary notices appearing 
in association with the use orany mcilities or equipment (including software) shall 
remain on the docwnentatiotia, materia~ product, service, equipment or software. It 
is the responsibility ofeach Party to ensure at no additional cost to the other Party 
that it has obtained any nece$sary licenses in relation to inteDectuaJ property of 
third Parties used in its netwbrk that may be required to enable the other Party to 
use any mcilities or equipment (including software), to receive any service, or to 
perform its respcctive obliga&ns under this Agreement. 

,I 

Intellectual Property Remedies 
! 

Indenmffication. The Party providing a service pursuant to this Agreement will 
defend the Party receiving sueh service or data provided as a result ofsuch service 
against claims ofinfiingemen< arising soJeIy from the use by the receiving Party of 
such service in the manner cohtemplated under this Agreement and will indemnifY 
the receiving Party for any dainages awarded based solely on such claims in 
accordance with Section 7 pr~. 

Claim ofInfringement. In theievent that use ofany facilities or equipment 
(including software), becomes, or in the reasonable judgment ofthe Party who 
o.wns the affected network is Jikely to become, the subject ofa claim, action, suit, 

or proceeding based on intelleftual property infringement, then said Party shaD 

promptly and at ita sole expeJ* and sole option, but subject to the limitations of 

liability set forth below: . 


modifY or replace the applicable facilities or equipment (including software) while 
maintaining form and function,i or 

obtain a license sufficient to aU~w such use to continue. 
, 

In the event Section 8.3.2.1 or 18.3.2.2 are commerciaUy unreasonable, then said 
Party may terminate, upon rea~nable notice, this contract with respect to use of, 
or services provided through u~e of, the affected mcilities or equipment (including 
software), but solely to the ext~nt required to avoid the infringement claim. 

Exception to Obli&ations. Neit~er Party's obligations under this Section shall apply 
to the extent the infringement ill caused by: (i) modification of the mcilities or 
equipment (including software)lby the indemnitee; (il) use by the indemnitee of the 
facilities or equipment (includ~ software) in combination with equipment or 
facilities (including software) nQt provided or authorized by the indemnitor, 
provided the facilities or equip~nt (including software) would not be infringing if 
used alone; (iii) confonnance tolspecifications ofthe indemnitee which would 
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necessarily result in infring~nt; or (iv) continued use by the indemnitee ofthe 
affected tBcilities or equip~ (including software) after being placed on notice to 
discontinue use as set forth flaerein. 

I 

Exclusive Remedy. The forclgoing shall constitute the Parties' sole and exclusive 
remedies and obligations witJi respect to a third party claim ofintellectual property 
infringement arising out of~ conduct of business under this Agreement. 

Dispute Resolution. Any c~ arising under this Section 8 shaH be excluded from 
the dispute resolution proce~ures set forth in Section 10 and shall be brought in a 
court ofcompetent jwisdictic!m. 

i 

Proprietary and Conj]den~al Infonaadon 

o rmat' It may be necessary for BeUSouth and 

NOW, each as the ·'Disclose "to provide to the other Party, as "Recipient," 

certain proprietary and COM ential information (including trade secret 

information) including but no limited to technical. financia~ marketing, staffing 

and business plans and info~tion, strategic information, proposals, request for 

proposals, specifications, dra~ings. maps, prices, costs, costing methodologies, 

procedures, processes, .. s systems, software programs, techniques, customer 

account data, call detail reco~ s and like information (collectively the 

"Information"). AD such Info tion conveyed in writing or other tangible form 

shall be clearly marked with a confidential or proprietary 1egend. Information 

conveyed orally by the Disclo$er to Recipient shall be designated as proprietary 

and confidential at the time o~such oral conveyance, shall be reduced to writing by 

the Discloser within forty-fivcl(4S) days thereafter, and shall be clearly marked 


i 

with a confidential or proprietlirY legend. 
i 

Use and Protection Qflnf~ Recipient agrees to protect such Information 
ofthe Discloser provided to • ient from whatever source from distnbution. 
disclosure or dissemination to ianyone except employees ofRecipient with a need 
to know such Information so~ly in conjunction with Recipient's analysis of the 
Information and for no other ~rpose except as authorized herein or as otherwise 
authorized in writing by the D~cJoser. Recipient will not make any copies of the 
Information inspected by it. I 

Exceptions. Recipient will not ~ve an ~bligation to protect any portion ofthe 
Information which: . 

(a) is made publicly available ~y the Discloser or lawfully by a nonparty to this 
Agreement; (b) is lawfully ob~ined by Recipient from any source other than 
Discloser; (c) is previously knolwn to Recipient without an obligation to keep it 
confidential; or (d) is released tom the tenns oftlUs Agreement by Discloser upon 
written notice to Recipient. I 

Recipient agrees to use the Infdrmation solely for the purposes ofnegotiations 
pursuant to 47 U.S.c. 2S1 or ~ perfonning its obligations under this Agreement 

I 
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and for no other entity 0l·ose, except as may be otherwise agreed to in writing 
by the Parties. Nothing in shall prohibit Recipient fiom providing information 
requested by the FCC or a te regulatory agency witbjurisdiction over this 
matter, or to support a requ for arbitration or an allegation offai1ure to 
negotiate in good faith. I 

Recipient agrees not to pub*h or use the Infonnation for any advertising, sales or 
marketing promotions, p~ releases, or publicity matters that refer either directly 
or indirectly to the Informatfn or to the Discloser or any of its affiliated 
companies. . 

The disclosure OflnfOrma~iol neither grants nor implies any license to the 
Recipient under any trade Ie, patent, copyright, application or other inteUectuai 
property right that is DOW or may hereafter be owned by the Discloser. 

I 
.smm!!U!£QI!Idi_ltiII~QJ2Jdm3:.. The Parties' rights and obligations under 

continue in effect until two (2) years after the 
expiration or termination da ofthis Agreement with regard to aU Information 
exchanged during the term 0 this Agreement. Thereafter, the Parties' rights and 
obligations hereunder s~ and continue in etrect with respect to any 
Information that is a trade sefet under applicable law. 

I 

Resoludon of Disputes 

Except as otherwise stated in jthis Agreement, ifany dispute arises as to the 
interpretation ofany provisio ofthis Agreement or as to the proper 
implementation oftbis Agr nt, the aggrieved Party shall have the right to 
petition the Commission for a resolution ortlle dispute. However, each Party 
reserves any rights it may haVi to seek judicial review ofany ruling made by the 
Commission concerning this greement. Additionally, each Party may exercise its 
lawful right to file an approp te petition or action in any forum ofproper venue 
and jurisdiction regarding any dispute arising from this Agreement. 

i 

Taxes i 
I 

Definition. For pwposes ort ·· Section. the terms "taxes" and "fees" shall include 
but not be limited to federal, s te or local sales, use, excise, gross receipts or 
other taxes or tax-like fees of. hatever nature and however designated (including 
tariff surcharges and any fees, Fharges or other payments, contractual or 
otherwise, for the use OfPUb~'streets or righ.ts ofway, whether designated as 
franchise fees or otherwise)' osed, or sought to be imposed, on or with respect 
to the services furnished hefeu er or measured by the charges or payments 
therefore, excluding any taxes evied on income. 

t 
i 

Taxes and Fees Imposed Dire4Jy On Either Providing Party or Purclulsini Party. 
1 
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11.2.1 

11.2.2 

11.3 

11.3.1 

11.3.2 

11.3.3 

11.3.4 

11.3.5 

1 1.3.6 

Taxes and fees imposed on the providing Party,  which are not permitted or 
required to be passed on by the providing Party to its customer, shall be borne and 
paid by the providing Party. 

I 

Taxes and fees imposed on the purchasing Party, which are not required to be 
collected and/or remitted by the providing Party, shall be borne and paid by the 
purchasing Party. 

I 
L 

Taxes and Fees Imposed on Purchasinn Party But Collected And Remittedj3v 
Providing Party. 

, 

Taxes and fees imposed on the purchasing Party shaU be borne by the purchasing 
Party, even ifthe obligation to collect and/or remit such taxes or fees is placed on 
the providing Party. 

To the extent permitted by applicabIe law, any such taxes and/or fees shall be 
shown as separate items on applicable billing documents between the Parties. 
Notwithstanding the foregoing, the purchasing Party shall remain liable for any 
such taxes and fees regardless of whether they are actually billed by the providing 
Party at the time that the respective senice is billed. 

If the purchasing Party determines that in its opinion any such taxes or fees are not 
payable, the providing Party shall not bill such taxes or fees to the purchasing Party 
if the purchasing Party provides written certification, reasonably satisfactory to the 
providing Party, stating that it is exempt or otherwise not subject to the tax or fee, 
setting forth the basis thercfor, and satisfying any other requirements under 
applicable law. If any authority seeks to  collect any such tax or fee that the 
purchasing Party has determined and certified not to be payable, or any such tax or 
fee that was not billed by the providing Party, the purchasing Party m a y  contest the 
same in good faith, at its own expense. In any such contest, the purchasing Party 
shall promptly furnish the providing Party with copies of all filings in any 
proceeding, protest, or legal challenge, all rulings issued in connection therewith, 
and all correspondence between the purchasing Party and the taxing authority. 

' 

In the event that all or any portion of an amount sought to be collected must be 
paid in order to contest the imposition of any such tax or fee, or to avoid the 
existence of a lien on the assets of thc providing Party during the pendency of such 
contest, the purchasing Party shall be responsible for such payment and shall be 
entitled to the benefit of any refind or recovery. 

If it is ultimately determined that any additional amount of such a tax or fee is due 
to the imposing authority, the purchasing Party shall pay such additional amount, 
including any interest and penalties thereon. 

Notwithstanding any provision to the contrary, the purchasing Party shall protect, 
indemnifL and hold hamlless (and defend at the purchasing Party's expense) the 
providing Party fiom and against any such tax or fee, interest or penalties thereon, 
or other charges or payable expenses (including reasonable attorney fees) with 
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respect thereto, which are: incurred by the providing Party in connection with any 
claim for or contest of any such tax or fee. 

11.3.7 Each Party shall n o t 9  the other Party in writing of any assessment, proposed 
assessment or other claim fbr any additional amount of such a tax or ke by a 
taxing authority; such notice to be provided, ifpossible, at least ten (IO) days prior 
to the date by whch a response, protest or other appeal must be filed, but in no 
event later than thirty (30) days after receipt of such assessment, proposed 
assessment or claim 

11.4 Taxes and Fees Imposed on Providing Party But Passed On To Purchasine: Party. 

11.4.1 Taxes and fees imposed on the providing Party, which are permitted or required to 
be passed on by the providing Party to its customer, shall be borne by the 
purchasing Party. 

1 1.4.2 To the extent permitted by applicable law, any such taxes and/or fees shall be 
shown as separate items on applicable billing documents between the Parties. 
Notwithstanding the foregoing, the purchasing Party shall remain liable for any 
such taxes and fees regardless of whether they are actually billed by the providing 
Party at the time that the respective service is billed. 

1 1.4.3 If the purchasing Party disagrees with the providing Party’s determination as to the 
application or basis for any such tax or fee, the Parties shall consult with respect to 
the imposition and billing of such tax or fee. Notwithstanding the foregoing, the 
providing Party shall retain ultimate responsibility for determining whether and to 
what extent any such taxes or fees are applicable, and the purchasing Party shall 
abide by such determination and pay such taxes or fees to the providing Party. 
The providing Party shaU fiuther retain ultimate responsibility for determining 
whether and how to contest the imposition of such taxes and fees; provided, 
however, that any such contest undertaken at the request of the purchasing Party 
shall be at the purchasing Party’s expense. 

11.4.4 In the event that all or any portion of an amount sought to be collected must be 
paid in order to contest the imposition of any such tax or fee, or to avoid the 
existence of a lien on the assets of the providing Party during the pendency of such 
contest, the purchasing Party shall be responsible for such payment and shall be 
entitled LO the benefit of any refind or recovery. 

11.4.5 If it is ultimately determined that any additional amount of such a tax or fee is due 
to the imposing authority, the purchasing Party shall pay such additional amount, 
including any interest and penalties thereon. 

1 I .4,6 Notwithstanding any provision to the contrary, the purchasing Party shall protect, 
indemnify and hold harmless (and defend at the purchasing Party’s expense) the 
providing Party fiom and against any such tax or fee, interest or penalties thereon, 
or other reasonable charges or payable expenses (including reasonable attorneys’ 
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fees) with respect thereto, which are incwed by the providing Party in connection 
with any claim for or contest of any such tax or fee. 

I 

1 I .4.7 Each Party shall n o t e  the other Party in writing of any assessment, proposed 
assessment or other claim for any additional amount of such a tax or fee by a 
taxing authority; such notice to be provided, ifpossible, at least ten (10) days prior 
to the date by which a response, protest or other appeal must be frled, but ih no 
event later than thirty (30) days after receipt of such assessment, proposed 
assessment or claim, ' I  I I 

11.5 

12. 

13. 

Mutual Coomration. In any contest of a tax or fee by one Party, the other Patty 
shall cooperate f U y  by providing records, testhony and such additional 
information or assistance as may reasonably be necessary to pursue the contest. 
Further, the other Party shall be reimbursed for any reasonable and necessary out- 
of-pocket copying and travel expenses incurred in assisting in such contest. 

Force Majeure 

In the event performance of this Agreement, or any obligation hereunder, is either 
directly or indirectly prevented, restricted, or interfered with by reason of fire, 
flood, earthquake or llkc acts of God, wars, revolution, civil commotion, 
explosion, acts of public enemy, embargo, acts of the government in its'sovereign 
capacity, labor difficulties, including without hitation, strikes, slowdowns, 
picketing, or boycotts, unavailability of equipment fiom vendor, changes requested 
by NOW, or any other circumstances beyond the reasonable control and without 
the fault or negligence of the Party affected, the Party affected, upon giving 
prompt notice to the other Party, shall be excused from such performance on a 
day-to-day basis to the extent of such prevention, restriction, or interference (and 
the other Party shall likewise be excused fiom performance of its obligations an a 
day-to-day basis until the delay, restriction or interference has ceased); provided, 
however, that the Party so affected shafl use diligent efforts to avoid or remove 
such causes of non-performance and both Parties shall proceed whenever such 
causes are removed or cease. 

Adoption of Agreements 

BellSouth shall make available, pursuant to 47 USC 5 252 and the FCC rules and 
rcgulations regarding such availability, to NOW any interconnection, service, or 
network element provided under any other agreement filed and approved pursuant 
to 47 USC 0 252, provided a minimum of six months remains on the term of such 
agreement. The Parties shall adopt all rates, terms and conditions concerning such 
other interconnection, service or network element and any other rates, terms and 
conditions that are IegitimakIy related to or were negotiated in exchange for or in 
conjunction with the interconnection, service or network eIement being adopted. 
The adopted interconnection, service, or network element and agreement shall 
apply to the same states as such other agreement. The term of the adopted 
agreement or provisions shall expire on the same date as set forth in the agreement 
that was adopted. 

' 
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14. 

14.1 

14.2 

14.3 

15. 

16. 

Modification of Agreement 

If NOW changes its name or makes changes to its company structure or identity 
due to a merger, acquisition, transfer or any other reason, it is the responsibility of 
NOW to notify BellSouth of said change and request that an amendment to this 
Agreement, if necessary, be executed to reflect said change. 

No modification, amendment, supplement to, or waiver of the Agreement or any of 
its provisions shall be efictive and binding upon the Parties unless it is made in 
writing and duly signed by the Parties. 

In the event that any effective legislative, regulatory, judicial or other Iegal action 
materially affects any material temu of this Agreement, or the ability of NOW or 
BellSouth to perform any m a t e d  t e m  of this Agreement, NOW or BellSouth 
may, on thirty (30) days' written notice, require that such terms be renegotiated, 
and the Parties shall renegotiate in good faith such mutually acceptable new terms 
as nlay be required. In the event that such new terms are not renegotiated within 
ninety (90) days after such notice, the Dispute shall be referred to the Dispute 
Resolution procedure set forth in this Agreement. 

Non-waiver of Legal Rights 
Execution of this Agreement by either Party does not confirm or imply that the 
executing Party agrees with any decision(s) issued pursuant to the 
Telecommunications Act of I996 and the consequences of those decisions on 
specific language in this Agreement. Neither Party waives its rights to appeal or 
otherwise challenge any such decision(s) and each Party reserves all of its rights to 
pursue any and all legal andor equitable remedies, including appeals of my such 
decision(s). Additionally, each Party may exercise its lawfhl right to file an 
appropriate petition or action in any forum of proper venue and jurisdiction 
regarding any dispute arising fiom this Agreement. 
Indivisibility 

The Parties intend that this Agreement be indivisible and nonseverable, and each of 
the Parties acknowledges that it has assented to all af  the covenants and promises 
in this Agreement as a single whole and that all of such covenants and promises, 
taken as a whole, constitute the essence of the contract. Without luniting the 
generality of the foregoing, each of the Parties acknowledges that any provision by 
BellSouth of colIocation space under this Agreement is solely for the purpose of 
facilitating the provision of other services under this Agreement and that neither 
Party wodd have contracted with respect to the provisioning of collocation space 
under this Agreement if the covenants and promises of the other Party with respect 
to the other services provided under this Agreement had not been made. The 
Parties hrther acknowledge that this Agreement is intended to constitute a single 
transaction, that the obligations of the Parties under this Agreement are 
interdependent, and that payment obligations under this Agreement are intended to 
be recouped against other payment obligations under this Agreement. 
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17. 

18. 

19. 

20. 

20.1 

Waivers 

A failure or delay of either Party to enforce any of the provisions hereof, to 
exercise any option which is herein provided, or to require performance of any of 
the provisions hereof shall in no way be constmed to be a waiver of such 
provisions or options, tind each Party, notwithstandkg such failure, shall have the 
right thereafter to insist upon the perfommce of any and all of the 'provisions of 
this Agreement. 

Governing Law 

Where applicable, this Agreement shall be governed by and construed in 
accordance with federal and state substantive telecommunications law, inchding 
mIcs and regulations of the FCC and appropriate Commission. In aU other 
respects, this Agreement shall be governed by and construed and enforced in 
accordance with the laws of the State of Georgia without regard to its conflict of 
laws principles. 

' 

' 1 1  I 

Assignments 

Any assignment by either Party to any non-afliriated entity of any right, obligation 
or duty, or of any other interest hereunder, in whole or in part, withou't the prior 
written consent of the other Party shall bc void. A Party may assign this 
Agreement in its entirety to an ARiliate of the Party without the consent of the 
other Party; provided, however, that the assigning Party shall notify the other Party 
in writing of such assignment thirty (30) days prior to the Effective Date thereof 
and, provided fiu-ther, ifthe assignee is an assignee of NOW, the assignee must 
provide evidence of Commission CLEC certification. The Parties shall amend this 
Agreement to reflect such assignments and shall work cooperatively to implement 
any changes required due to such assignment. All obligations and duties of any 
Party under this Agreement shall be binding on all successors in interest and 
assigns of such Party. No assignment or delegation hereof shall relieve the 
assignor of its obligations under this Agreement in the event that the assignee fails 
to perform such obligations. Notwithstanding anything to the contrary in this 
Section, NOW shall not assign this Agreement to any Mliate or non-affiliated 
entity unless either (1) NOW pays all bills, past due and current, under this 
Agreement, or (2) NOW'S assignee expressly assumes liability for payment of such 
bills. 

Notices 

Every notice, consent, approval, or other communications required or 
contcmplatcd by this Agreement shall be in writing and shall be delivered by hand, 
by overnight courier or by US mail postage prepaid, address to: 

BelISouth Telecommunications, Inc. 
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20.2 

20.3 

21. 

BeUSouth h c a l  Contract Manager 
600 North 19* Street, 8" floor 
Birmingham, Alabama 35203 , 

and 

ICs Attorney 
Suite 4300 
675 W. Peachtree St. ' 

Atlanta, GA 30375 

NOW Communications, Inc. 

Attn: Larry W. Seab, CEO and President' 
2000 Newpoint Place, N.W., Suite 900 
hwrenceville, GA 30043 

and 

NOW Communications, Inc, - 
Regulatory Offices 
R. Scott Seab, Esq. 
Vice President - Regulatory Affairs 
Colorado Springs, CO 80903 

or at such other address as the intended recipient previousIy shall have designated 
by written notice to the other Party. 

Unless otherwise provided in this Agreement, notice by d shall be effective on 
the date it is oficially recorded as delivered by return receipt or equivalent, and in 
the absence of such record of delivery, it shall be presumed to have been delivered 
the fifth day, or next business day after the fifth day, after it was deposited in the 
mails. 

Notwithstanding the foregoing, BellSouth may provide NOW notice via Internet 
posting of price changes and changes to the terms and conditions of services 
available for resale per Cornmission Orders, BellSouth will post changes to 
business processes and policies, notices of new service offerings, and changes to 
service offerings not requiring an amendment to this Agreement, notices required 
to be posted to BellSouth's websitc, and any other information of general 
applicability to CLECs. 

Arm's Length Negotiations 

The parties to this Agreement are unrelated to each other. 
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12. Headlags of No Foree or Efl'eef 

The headings ofArticles and Sections oftrus Agreement are for convenience of 
reference only, and shaD in DO ~y define, mod.i1Y or restrict the meaning or 
interpretation ofthe terms or prQvisions of this Agreement. 

I 

13. Multfple COUDterparts 

This Agreement may be execute4 in multiple counterparts, each ofwhich shall be 
deemed an original, but all ofw*h shaD together constitute but one and the same 
document. 

24. FlUng of Agreement 

Upon execution ofthis Asreemeht it shall be filed with the appropriate state 
regulatory agency pursuant to thb requirements ofSection 251 ofthe Act, and the 
Parties shaD share equally any ~ fees therefor. Ifthe regulatory agency 
imposes any filing or public inte~st notice fees regarding the filing or approval of 
the Agreement, NOW shaD be re~ponsible for publishing the required notice and 
the publication andlor notice co* shaD be borne by NOW. Notwithstanding the 
foregoing, this Agreement shalt ~ot be submitted for approval by the appropriate 
state regulatory agency unless and until such time as NOW is duly certified as a 
local exchange carrier in such s~te. except as otherwise required by a 
Commission. ! 

25. Compliance with AppUcable L~W 
I 

Each Party shaD comply at its 0T expense with Applicable Law. 

26. Necessary Approvals . 

Each Party shall be responsible f~r obtaining and keepins in effect all approvals 
from, and rights granted by, governmental authorities, building and property 
owners, other carriers, and any qther persons that may be required in connection 
with the performance ofits obUg.tions wtder this Agreement. Each Party shall 
reasonably cooperate with tbe o~r Party in obtaining and maintaining any 
required approvals and rights forr which such Party is responsible. 

27. Good Faith Performance 

Each Party shall act in good faitij in its performance under this Agreement and, in 
each case in which a Party's co~ent or agreement is required or requested 
hereunder, such Party shall not unreasonably withhold or delay such consent or 
agreement. I 

I 

28. Nonexclusive DeaUngs 
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29. 

29. I 

29.2 

29.3 

30. 

31. 

31.1 

This Agreement does not prevent either party fiom providing or purchasing 
services to or fiom any other person nor, except as provided in Section 252(i) of 
the Act, does it obligate either Party to ,provide or purchase any senices (except 
insofar as the Parties are obligated to provide access to Interconnection, services 
and Network Elements to NOW as a requesting carrier under the Act). 

Rate True-Up 

This section applies to Network Interconnection and/or Unbundled Network 
Elements and Other Services rates that are expressly subject to true-up under this 
Agreement. 

The designated true-up rates shall be trued-up, either up or down, based on final 
prices determined either by Mher agreement between the Parties, or by a final 
order (including any appeals) of the Commission. The Parties shall implement the 
true-up by comparing the actual vohmes and demand for each item, together with 
the designated true-up rates for each item, with the final prices determined for each 
item. Each Party shall keep its own records upon which the true-up can be based, 
and any final payment ffom one Party to the other shall be in an amount agreed 
upon by the Parties based on such records. In the event of any disagreement as 
between the records or the Parties regarding the amount of such true-up, the 
Parties shall submit the matter to the Dispute Resolution process in accordance 
with the provisions of Section IO of the General T e m  and Conditions of this 
Agreement. 

An effective order of the Commission that forms the basis of a true-up shall be 
based upon cost studies submitted by either or both Parties ta the Commission and 
shall be binding upon BeIlSouth and NOW specifically or upon all camjers 
generally, such as a generic cost proceeding. 

Survival 

The Parties' obligations under this Agreement which by their nature are intended 
to continue beyond the terrnination or expiration of this Agreement shall survive 
the termination or expiration of this Agreement. 

Entire Agreement 

This Agreement means the General Terms and Conditions, the Attachments 
identified in Section 3 1.2 below, and all documents identified therein, as such may 
be amended fiom time to time and which are incorporated herein by reference, all 
of which, when taken together, are intended to constitute one indivisible 
agreement, This Agreement sets forth the entire understanding and supersedes 
prior agreements between the Parties relating to the subject matter contained in 
this Agreement and merges all prior discussions between them. Any orders placed 
under prior agreements between the Parties shall be governed by the terms of this 
Agreement and NOW acknowledges and agrees that any and all amounts and 
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31.2 

31.3 

obligations owed for services provisioned or orders placed under prior agreements 
between the Parties, related to the subject matter hereof, shall be due and owing 
under this Agreement and be governed by the terms and conditions o f  this 
Agreement as if such services or orders were provisioned or placed under this 
Agreement. Neither Party shall be bound by any definition, condition, provision, 
representation, warranty, covenant or promise other than as expressly stated in this 
Agreement or as is contemporaneously or subsequently set forth in writing and 
executed by a duly authorized officer or representative of the Party to be bound 
there by. ' 4 1  I 

This Agreement includes Attachments with provisions for the following: 

Resale 
Network Elements and Other Services 
Network Interconnection 
Collocation 
Access to Numbers and Number Portability 
Pre-Ordering, Ordering, Provisioning, Maintenance and Repair 

Rights-of- Way, Conduits and Pole Attachments 
Performance Measurements 
BellSouth Disaster Recovery Plan 
Bona Fide Requestmew Business Request Process 

Billing 

The following semices are included as options for purchase by NOW pursuant to 
the terms and conditions set forth in this Agreement. NOW may elect to purchase 
said services by written request to its Local Contract Manager ifapplicable: 

Optional Daily Usage File (ODUF) 
Enhanced Optional Daily Usage File (EODUF) 
Access Daily Usage File (ADUF) 
Line Information Database (LIDB) Storage 
Centraked Message Distribution Service (CMDS) 
C a h g  Name (CNAM) 
LNP Data Base Query Service 
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I 

IN WITNESS WIEREOF, the Parties have executed this Agreement the day and year written 
below. 

BeflSou ti1 Tclecomriiuriicatiuns, Inc. NOW Communications, Inc. 

By: Original Signature on File 

Name: Elizabeth R. A. Shiroishi 

Title: Assistant Director 

Date: 1 / 14/03 

By: Original Signature on File 

Name: Larry W. Seab 

Title: CEO and President 

Date: 1/7/03 
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CERTIFICATE OF SERVICE 

I,  Thomas B. Alexander, attorney of record for BellSouth Telecommunications, Inc., 

(“BeilSouth”) hereby certify that I have this day caused to be handdelivered the original and 

fourteen (14) copies of BellSouth’s Response and Objection to Brian U’. Ray: Executive 

Secretary, Mississippi PubIic Service Commission, 2nd Floor, Woolfolk Building, Jackson, 

Mississippi 3920 1. 

I further certify that I have also caused to be hand delivered or mailed a true and correct 

copy of the aforesaid Response and Objection, by first cIass United States mail, postage prepaid, 

to the following: 

Stanley Q. Smith, Esq. 
Watkins Ludlum Winter & Stennis 
Post Office Box 427 
Jackson, Mississippi 39205-0427 

George Fleming, Esq. 
General Counsel 
Mississippi Public Utilities Staff 
3‘d Floor 
Woolfolk Building 
Jackson, MS 

David L. Campbell, Esq. 
General Counsel 
Mississippi Public Service Commission 
2nd Floor 
Woolfolk Building 
Jackson, MS 

This the /$ day of August, 2003. 
4 

-6: 
THOMAS B. ALEXAND 




