=== Sprint

December 23, 2003

Ms. Blanca S. Bayod, Director
Division of the Commission Clerk
& Administrative Services

Florida Public Service Commission
2540 Shumard Oak Boulevard
Tallahassee, FL. 32399-0850

Re: Docket No. 030851-TP

Dear Ms. Bayo:

Law/External Affairs
FLTLHOO0103

1313 Blair Stone R
Tallahassee, FL 32307
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Enclosed for filing on behalf of Sprint Communications Limited Partnership and Sprint-
Florida, Incorporated are the original and 15 copies of Sprint’s Response in Opposition to

AARP’s Petition to Intervene.

Copies are being served on the parties in this docket pursuant to the attached certificate of

service.

Please acknowledge receipt of this filing by stamping and initialing a copy of this letter
and returning same to my assistant. If you have any questions, please do not hesitate to

call me at 850/847-0244.

Sincerely,

Susan S. Masterton

Enclosure
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CERTIFICATE OF SERVICE
DOCKET NO. 030851-TP & 030852-TP

1 HEREBY CERTIFY that a true and correct copy of the foregoing was served by
electronic mail and U.S. mail on this 23" day of December, 2003 to the following:

AT&T

Tracy Hatch

101 North Monroe Street, Suite
700

Tallahassee, FL 32301-1549

AT&T Communications of the
Southern States, LLC

Ms. Lisa A. Sapper

1200 Peachtree Street, N.E., Ste.
8100

Atlanta, GA 30309-3579

BellSouth Telecommunications,
Inc.

R. D. Lackey/M. Mays/N.
White/J. Meza

c/o Ms. Nancy H. Sims

150 South Monroe Street, Suite
400

Tallahassee, FL 32301-1556

Covad Communicattons
Company

Mr. Charles E. Watkins

1230 Peachtree Street, NE, 19th
Floor

Altanta, GA 30309-3574

FDN Communications

Matthew Feil/Scott Kassman
390 North Orange Avenue, Suite
2000

Orlando, FL 32801-1640

Florida Cable
Telecommunications Assoc., Inc.
Michael A. Gross

246 E. 6th Avenue, Suite 100
Tallahassee, FL 32303

ITC DeltaCom

Nanette Edwards

4092 South Memorial Parkway
Huntsville, AL 35802

KMC Telecom III, LLC

Marva Brown Johnson, Esq.
1755 North Brown Road
Lawrenceville, GA 30043-8119

McWhirter Law Firm
Vicki Kaufman

117 S. Gadsden St.
Tallahassee, FLL 32301

Messer Law Firm

Floyd Self

P.O. Box 1876

Tallahassee, FL 32302-1876

Verizon Florida Inc.
Richard Chapkis
P.O.Box 110, FLTCO0717
Tampa, FL 33601-0110

Florida Public Service
Commission

Adam Tietzman

2540 Shumard Oak Blvd.
Tallahassee, FL 32399-0850



Allegiance Telecom of Florida,
Inc.

Charles V. Gerkin, Jr.

9201 N. Central Expressway
Dallas, TX 75231

Allegiance Telecom, Inc.
Terry Larkin

700 East Butterfield Road
Lombard, IL 60148

Florida Competitive Carriers
Assoc.

c/o McWhirter Law Firm
Joseph McGlothlin/Vicki
Kaufman

117 S. Gadsden St.
Tallahassee, FL 32301

MCI WorldCom
Communications, Inc.(GA)
De O'Roark, Esq.

Six Concourse Parkway, Suite
3200

Atlanta, GA 30328

Xspedius Communications
Ms. Rabinai E. Carson

5555 Winghaven Blvd., Suite
300

O'Fallon, MO 63366-3868
Phone: (301) 361-4220

Granite Telecommunications,
LLC

Rand Currier/Geoff Cookman
234 Copeland Street

Quincy, MA 02169-4005

MCI WorldCom
Communications, Inc.

Ms. Donna C. McNulty

1203 Governors Square Blvd.,
Suite 201

Tallahassee, FL 32301-2960

Miller Isar, Inc.

Andrew Q. Isar

7901 Skansie Avenue, St. 240
Gig Harbor, WA 98335

NewSouth Communications
Jake E. Jennings

Regulatory Affairs & Carrier
Relations

Two N. Main Center
Greenville, SC 29601

Moyle, Flanigan, Katz Raymond
& Sheehan, P.A.

Jon C. Moyle, Jr,, Esq.

The Perkins House

118 N. Gadsen St.

Tallahassee, FL. 32301

Nuvox Communications, Inc.
Bo Russell, Vice-President
Regulatory & Legal Affairs
301 N. Main St.

Greenville, SC 29601

Messer Law Firm

Norman Horton

P.O.Box 1876

Tallahassee, FL 32302-1876

Susan S. Masterton




ORIGINAL

BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Implementation of requirements arising ) Docket No. 030851-TP
From Federal Communications Commission )
Triennial UNE review: Local Circuit Switching )
)

)

For Mass Market Customers Filed: December 23, 2003

SPRINT’S RESPONSE IN OPPOSITION TO
AARP’S PETITION TO INTERVENE

Sprint Communications Limited Partnership and Sprint-Florida,
Incorporated (collectively, “Sprint”), pursuant to Rule 28-106.204, Florida
Administrative Code, hereby file this Response in Opposition to AARP’s Motion to
Intervene in this docket. AARP’s Petition fails to establish that AARP is entitled to
intervene pursuant to section 120.57, Florida Statutes, and Rules 25-22.039 And 28-
106.205, Florida Administrative Code, and, therefore, its Petition to Intervene should be
denied.
1. The Commission opened this docket pursuant to the FCC’s Triennial Review
Order, Report and Order and Order on Remand and Further Notice of Proposed
Rulemaking, CC Docket Nos. 01-338, 96-98 and 98-147, FCC Order No. 03-36, released
August 21, 2003, In the Matter of Review of the Section 251 Unbundling Obligations of
Incumbent Local Exchange Carriers; Implementation of the Local Competition
Provisions of the Telecommunications Act of 1996, and Deployment of Wireline Services
Offering Advanced Telecommunications Capability (hereinafter, “TRO Order”) for the
purposes of exercising the authority delegated to the Commission by the FCC to conduct
a granular review to determine if CLECs may not be impaired without access to the
ILECs’ unbundled local circuit switching to serve mass market customers in specific

markets. (TRO Order at 9 493) Pursuant to the TRO, states must, first, apply certain self-
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provisioning and wholesale triggers on a market by market basis, as set forth in TRO
Order, and, second, if the triggers are not demonstrated to be satisfied, must evaluate
certain operational and economic criteria to determine if market conditions are conducive
to competitive entry, in order to determine if competitors in a particular market are not
impaired without access to unbundled local circuit switching. (TRO Order at | 494)

2. On November 7, 2003 the Second Procedural Order in this docket was issued
setting forth the issues to be considered by the Commission in this docket and to be
addressed by the parties in their pre-filed testimony. (Order No. PSC-03-1365-PCO-TP,
Appendix A) These issues address various questions to assist the Commission in
determining if the FCC-delineated competitive triggers are met or, if the triggers are not
met, if a business case analysis establishes that an efficient CLEC could compete in a
market without access to the ILEC’s unbundled switching. The issues do not discuss or
address any potential impact of the Commission’s decision on end user customers and
such impact is not a criterion which the Commission has been directed to consider by the
FCC.

3. Florida’s three largest ILECs and several CLECs have intervened in this docket
and have filed testimony to address the issues set forth in the Second Procedural Order.
On December 15, 2003 AARP filed its Petition to Intervene (AARP Petition), stating that
it is a nonprofit membership organization addressing the needs and interests of persons
50 and older. AARP states that its members are retail customers of the ILECs “that will
be reviewed in these proceedings.” (AARP Petition at § 5) AARP states that its members’
substantial interest are affected by any determination about whether ILECs are “offering

their network elements to CLECs at a price based on the ILEC’s Total Element Long-



Run Incremental cost” and whether there are “impairments to competition in state and
local markets resulting from the ILEC’s not doing so.” (AARP Petition at  6)

4. Rule 28-106.205, Flortda Administrative Code and Rule 25-22.039, Florida
Administrative Code, require that a party seeking intervention in a Commission
proceeding must demonstrate “that the intervenor is entitled to participate in the
proceeding as a matter of constitutional or statutory right or pursuant to agency rule, or
that the substantial interests of the intervenor are subject to determination or will be
affected through the proceeding.” AARP’s Petition fails to meet even the minimal
pleading requirements of these rules in that it does not contain “allegations sufficient to
demonstrate that the intervenor is entitled to participate.” Therefore, AARP’s Petition
should be denied.

5. Agrico Chemical Company v. Department of Environmental Regulation, 406
So. 2d 478 (Fla. 2d DCA 1981) sets forth the applicable standards for determining
standing in administrative proceedings. Agrico sets forth a two-prong test for the
standing analysis, that is, the intervenor must demonstrate 1) that it will suffer injury in
fact which is of sufficient immediacy to entitle the interevenor to a Section 120.57
hearing and 2) that its substantial injury is of a type or nature which the proceeding is
designed to protect. Agrico, 406 So. 2d at 482 The substantial interests affected must be
real and not speculative. Ameristeel Corporation v. Clark, 691 So. 2d 473, 477 (Fla.
1997) The Commission has recognized and applied the Agrico and Ameristeel standards
in its consideration of numerous intervention requests. See, e.g., Irn re: Initiation of show
casue proceedings against Aloha Ulilties, Inc. in Pasco County for failure to charge

approved service availability charges, Order No. PSC-02-1250-SC-SU, issued



September 11, 2002 in Docket No. 020413-SU; In re: Joint Application of MCI
Worldcom, Inc. and Sprint Corporation for Acknowledgement or Approval of Merger,
Order No. PSC-00-0421, issued March 1, 2000, in Docket No. 991799-TP; In re: Joint
Petition for determination of need for an electrical power plant in Volusia County by the
Utilities Commission, City of New Smyrna Beach and Duke Energy, Order No. PSC-99-
0535-FOF-EM issued March 22, 1999 in Docket No. 981042-EM; In re: Application for
certificate fo provide interexchange telecommunications service by PremierCom, Inc.
d/b/a PCI Telecommunications, Inc., Order No. PSC-99-0417-PCO-TI issued March 1,
1999, in Docket No. 981091-TI.

6. In addition to case law setting forth the applicable standards for intervention
in administrative proceedings, AARP must meet the additional criteria set forth in case
law addressing standing for associations who intervene on behalf of the interests of their
membership. Such criteria include, in addition to the two-pronged Agrico test, that the
association must establish that a substantial number of its members are “substantially
affected,” that the subject matter of the action must be within the association’s general
scope of interest and activity, and that the relief requested must be of the type appropriate
for the association to receive on behalf of its members. Florida Homebuilders
Association v. Department of Labor and Employment Security, 412 So. 2d 251 (Fla.
1982). Such criteria have been further applied and elucidated to require a showing by the
association that the interests sought to be protected can be distinguished from the
interests of the general public. See, Florida Society of Ophthalmology v. State of Florida
Board of Optometry, 532 So. 2d 1279 (Fla. 1¥ DCA 1988), in which the Ophthalmology

Society challenged certain actions of the Board of Optometry on the grounds, among



others, that such actions endangered the quality of eye care in the state. The First DCA
held that Society’s allegations were legally insufficient to establish standing.

7.  AARP’s petition facially fails to demonstrate that the requirements for
standing set forth in the applicable Florida laws, rules and case law are met and therefore
should be denied. To the extent that AARP’s Petition can be read to allege any substantial
interests on behalf of the association and its membership (and Sprint believes it does not),
that interest appears to be the general, speculative, and solely economic interest of the
association’s members in the continued existence of competition in the local exchange
market. Just as the ophthalmologists’ allegations of a general interest in the public
welfare were insufficient to establish standing in Florida Society of Ophthalmology, the
AARP’s general interests in a competitive local exchange market are insufficient to
establish standing to intervene in this docket. Like Ameristeel, AARP’s interests in this
docket are too speculative to constitute a substantial interest, and therefore, the first prong
of the Agrico test has not been met, so that AARP’s Petition must fail. See, /n re: MCI
Worldcom and Sprint Corporation Joint Application, Order No. PSC-00-0421-PAA-TP
in which the Commission recognized that failure to meet one prong of the Agrico test is a
sufficient basis to deny standing.

8. Neither does AARP meet the second prong of the test. While the TRO
emanates from the goal of the 1996 Act to promote competition, the proceedings
delegated to the state have a narrow scope. The purpose of the state proceedings is to
determine whether access to certain unbundled network elements at TELRIC rates is
necessary for competition to exist. By the very nature of the analysis and findings that a

state must make under authority delegated to it by the FCC in the TRO, access to



unbundled local switching at TELRIC rates should only be removed in markets where an
ILEC has made a clear showing that such access in not necessary for competition to exist.

9. CLECs are uniquely in a position to address these issues, since they are the
entities who desire to compete with the ILECs for customers and whose ability to
compete would be affected by the Commission’s determinations. Neither the AARP or its
members are affected in this critical way, nor do the association or its members have any
information or insight to offer that would assist the Commission in conducting the
requisite analysis and rendering the necessary findings. Therefore, neither the AARP’s or
its members’ interests in a competitive local exchange market are at risk in this
proceeding.

10. Of particular concern in this docket is that, for the Commission and the
parties to conduct a proper analysis under the TRO criteria, a substantial volume of
highly proprietary and confidential competitive information has and will continue to be
submitted into the record of this proceeding. Intervention and subsequent access to this
highly sensitive, competitive information should be limited only to those parties who
interests are clearly and substantially affected, such that their participation is necessary
for the Commission to fully and fairly review and make a determination of the issues in
this docket.

11. If intervention is opposed, the burden is on the intervenor to demonstrate that
it is entitled to intervene. See, In re: Request for cancellation of Interexchange
Telecommunications Certificate No. 3990 by Thrifty Call, Inc., Order No. PSC-00-1939-
PCO-TI, issued October 20, 2000 in Docket No. 000890-TI. AARP has failed to meet

that burden, therefore, AARP’s Petition should be denied.



Wherefore, Sprint respectfully requests that the Commission deny AARP’s

Petition to Intervene.

RESPECTFULLY sumitted this 23 day of December 2003.

SAAAM S Vchq_ﬁuA—v-\/ @
SUSAN S. MASTERTON

P.O. Box 2214

Tallahassee, FL 32316-2214

(850) 599-1560 (phone)

(850) 878-0777 (fax)

susan.masterton@mail. sprint.com

ATTORNEY FOR SPRINT





