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December 30,2003 

Ms. Blanca Bayo, Director 
Division of the Commission Clerk 
& Administrative Services 
Florida Public Service Commission 
2540 Shumard Oak Blvd. 
Tallahassee, FL 32399-0850 

r: 

Q 

via Ovemight Mail 

Re: Docket N o . d ) g l l S  dp - Petition of Florida Digital Network, Inc. 
d/b/a FDN Communications for Suspension of or for a Stay of the Effective Date 
of BellSouth Telecommunications, Inc. 's 2004 Key Customer Promotional Tariff 
Filing December 17,2003 

Dear Ms. Bay6, 

Please find enclosed for filing in a new docket an original and seven (7) copies of the 
following: FDN Communications Petition for Suspension of or for a Stay of the 
Effective Date of BellSouth Telecommunications, Inc. ' s  2004 Key Customer 

, Promotional Tariff Filing December 17,2003 

' Also enclosed is a diskette containing a Microsoft Word for Windows 2000 file of the 
foregoing document. 

If you have any questions regarding the enclosed, please call me at 407-835-0460. 

Matthew Feil 
FDN Communications 
General Counsel 

L O C A L  L O N G  D I S T A N C E  

390 Nor th  Orange Avenue Suite 2000 Orlando, FL 32801 
407.835.0300 Fax 407.835.0309 www.fdn.com 



BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Petition of Florida Digital Network, Inc. ) 

05Il32-w 
d/b/a FDN Communications for Suspension of or 
A Stay of the Effective Date of ) .  DocketNo. 

2004 Key Customer Promotional Tariff 1 Filed: December &, 2003 

) 

BellSouth Telecommunications, Inc.’s 1 tb- 

Filing of December 17,2003 ) 
1 

PETITION OF FLORIDA DIGITAL NETWORK, INC. 
d/b/a FDN COMMUNICATIONS FOR SUSPENSION OF OR FOR A STAY OF THE 

’ EFFECTIVE DATE OF BELLSOUTH TELECOMMUNICATIONS INC’S 2004 KEY 
CUSTOMER PROMOTIONAL TARIFF FILING OF DECEMBER 17,2003 

Florida Digital Network, Inc., d/b/a FDN Communications (“FDN” or “Petitioner”) 

hereby petitions the Florida Public Service Communication (“FPSC” or “Commission”) pursuant 

to Section 364,059, Florida Statutes, to suspend, or stay of the effective date of, the 2004 Key 

Customer tariff filed by BellSouth Telecommunications, Inc. (“BellSouth”) on December 1 7, 

2003.’ FDN respectfully requests pursuant to Sections 364.3381, 354.01(a), (c) and (g)7 Florida 

Statutes, that the Commission immediately review and take said action to postpone the 2004 Key 

Customer tariff. These actions are necessary in order for the Commission to enforce Sections 

364.01(4)(a), (c) and (g), 364.05 1(6), 364.08,364.09, 364.10, and 364.3381, Florida Statutes, 

and its prior orders. 

In support of this Petition, FDN states as follows: 

I. BACKGROUND 

A copy of the 2004 Key Customer tariff filing is attached hereto as Exhibit A. See Tariff Filing 1 

No. TO3 1388 of BellSouth Telecommunications, h c .  @ec. 17,2003) (hereinafter 2004 Key Customer 
Promotion). 
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1. FDN is a competitive local exchange carrier (“CLEC”) certificated by the FPSC. 

Therefore, FDN is a substantially affected competitor of BellSouth and, as such, has standing to 

file this proceeding. In addition, FDN is a retail business class customer of BellSouth. 

2. 

3. 

4. 

The Petitioner’s name. address and telephone number is: 

FDN Communications 
290 North Orange Ave. 
Suite 2000 
Orlando, Florida 32801 
407-83 5 -03 00 

The Petitioner’s representative’s name. address and telephone number is: 

Matthew Feil, General Counsel 
FDN Communications 
290 North Orange Ave. 
Suite 2000 
Orlando, Florida 32801 
407-835 -0460 

BellSouth provides local exchange and other services within its legacy franchised 

areas in Florida. BellSouth is a “Bell Operating Company” and an “incumbent local exchange 

carrier” (“ILEC”) under the terms of the Federal Telecommunications Act (“the Act”) and is 

certificated as a Florida ILEC. BellSouth’s principal office in Florida is located at 150 South 

Monroe Street, Suite 400, Tallahassee, Florida 32301. 

5 .  According to the Commission’s Annual Report on Competition for 

Telecommunications Markets in Florida dated June, 30,2003, BellSouth has a 79 percent total 

market share (64% business market share) in its ILEC territory.* Even by conservative estimates 

of business customer market share, BellSouth is by far the single dominant provider in its ILEC 

territory in Florida. 

See Office of Market Monitoring and Strategic Analysis, Florida Public Service Commission, 
2003 Annual Report on Competition in Telecommunications Markets in Florida at 9 (June 30, 2003). 
2 
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6. Over the last few years, BellSouth has filed with the Commission various 

promotional tariffs of temporary duration that offer price reductions to eligible subscribers. 

Many of these promotional programs are known as Key Customer programs. BellSouth has filed 

Key Customer promotions in 2000,2001,2002,2003, and now 2004. These Key Customer 

promotions have offered discounts (increasing in degree over the years) off totaI billed revenue 

and a waiver of certain line connection  charge^.^ 

7. The BellSouth Key Customer promotions establish eligibility criteria, and the 

chief eligibility criterion is customer location. As of September 2002, nearly 30% of customers 

who were eligible for the 2002 Key Customer program signed contracts with BellSouth for the 

program. In other words, BellSouth locked up nearly 30% of the market with one promotional 

program in 9 months. The total number of customers locked up under BellSouth contracts for all 

Key Customer (prior and current) and all like promotions (such as Simple Solutions) must be 

significantly above 30%. BellSouth’s hold on the market and its market power and influence is 

illustrated by the percentage of the market locked up under contracts as much as by BellSouth’s 

raw market share. 

8. FDN has previously filed Petitions requesting review and cancellation of 

BellSouth’s tariff filings implementing these Key Customer  promotion^.^ These Petitions were 

consolidated with a separate Petition of the Florida Competitive Carriers Association, which 

In early iterations, Key Customer tariffs did not address free hunting or early termination charges. 

See In re Petition for expedited review and cancellation of BellSouth Telecommunications, Inc.’s 
Key Customer promotional tariff and for investigation of BellSouth’s promotional pricing and marketing 
practices, by Florida Digital Network, Inc., Docket No. 020199-TP (Feb. 14,2003); In re Petition for 
expedited review and cancellation or suspension of BellSouth Telecommunications, Inc. ’s Key Customer 
tariff filed 12/16/02, by Florida Digital Network, Inc., Docket No. 021252-TP (Dec. 20,2002). 
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protested a third promotional filing? All three Petitions claimed that BellSouth’s promotional 

tariffs were anticompetitive and otherwise violated Florida law, Earlier this year, however, in 

the Commission’s Key Customer Final Order, the Commission determined that the suspect 

tariffs were not unfair, anticompetitive or discriminatory in violation of the Florida States. See 

In re Petition for expedited review and cancellation of BellSouth Telecommunications, Tnc. ’s 

Key Customer promotional tariffs and for investigation of BellSouth’s promotional pricing and 

marketing practices, by Florida Digital Network, Inc., et. al, Order No. PSC-03-0726-FOF-TP7 

Docket Nos. 0201 WTP, 020578-TP & 021252-TP (June 19,2003) (hereinafter “Key Customer 

Final Order”). FDN has appealed these Orders to the Florida Supreme Court. 

9. While BellSouth’s 2004 Key Customer tariff is similar to the prior promotional 

tariffs in certain respects, new provisions in the 2004 Key Customer Tariff distinguish it from the 

prior filings and must be reviewed anew. Specifically, the 2004 Key Customer Tariff contains 

entirely new provisions regarding termination penalties and automatic renewal of the customer 

contract. These proposals are so onerous that they will foreclose customer migration and must 

be eliminated as unfair and anticompetitive practices. 

10. The 2004 Key Customer promotion’s new termination liability language states 

that the subscriber will pay liquidated damages of $30 per month remaining on the contract plus 

any “special promotional rewards received.” See 2004 Key Customer Promotion at Original 

Page 33.22, Although not defined in the tariff, special promotional rewards could include all 

discounts credited for regulated total billed revenue and hunting service. In addition, subscribers 

presumably would also have to pay for any line connection charges that were waived for new 

See In re Petition for expedited review and cancellation of BellSouth Telecommunications, Inc.’s 5 

Key Customer promotional tariffs by Florida Competitive Carriers Association, Docket No. 020578-TP 
(June 25,2002). 
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service subscribed to during the promotional period, as those too would be a special promotional 

reward. 

1 1. Also, the 2004 Key Customer promotion’s new automatic renewal language 

would have the effect of locking-up customer for terms of four or six years, or even in 

perpetuity. Specifically, the automatic renewal language states that “Unless the subscriber 

notifies BellSouth in writing of its intent not to renew for another like Term under the Promotion 

at least sixty days (60) prior to expiration, then upon expiration of the initial Term, the 

Agreement shall be automatically renewed for the same Term initially selected.” See 2004 Key 

Customer Promotion at Original Page 33.25 (emphasis added). A lock-in period of 2-3 years, 

with an automatic renewal period is clearly more anticompetitive than the tariff the Commission 

approved in the Key Customer Final Order. Indeed, BellSouth’s main witness in that 

proceeding, Professor Pitofsky stated on the record that he did not view the 18-month and 36 

month terms at issue in that proceeding as anticompetitive, but recognized that a longer period 

presented a different situation. The 2004 Key Customer Tariff presents a very different situation 

-- far different from what the Commission previously considered - because the contracts 

automatically rollover and the contract terms may be perpetual. 

1 2. While BellSouth’s 2002 Key Customer promotions included early termination 

penalties, such penalties were either (a) repayment of the discounted charges plus $100 or (b) a 

fixed amount multiplied by the number of months remaining on the agreement plus repayment of 

waived line connection charges. The 2002 Key Customer and 2003 Key Customer promotions 

also stated the “the Subscriber shall reimburse all rewards for line connection charges.” See 

BellSouth Telecommunications, h c .  Florida General Subscriber Service Tariff at First Revised 
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Page 34.0.2.3 and First Revised Page 34.0.2.6.6 Neither of these promotions required a fee per 

month remaining PLUS repayment of “any special promotion rewards re~eived,”~ which, as 

stated above, could include both (1) rewards for line connection charges and (2) the monthly 

rewards based on total billed revenue. 

13. By using different language for liquidated damages from prior Key Customer 

tariffs, BellSouth has created an even more excessive and unfair penalty when the customer 

terminates or moves to another carrier. For example, a customer on a 36-month term contract 

that has total billed revenue of $3000 per month and hunting, which costs $10 per month, per 

line,8 who cancels 24 months into the contract will have a $15,000 penalty whereas if the same 

customer cancels one (1) month into the contract will have a $1,660 penalty. The chart below 

provides additional examples of the results of this penalty provision. 

- .. 

Copies of the tariff pages including the 2002 Key Customer and 2003 Key Customer promotions 6 

are attached hereto as Exhibits B and C, respectively. 

The customer contract, however, indicated that the termination liability would be the amount of 
discounted charges received plus $100. See Exhibit JPC-1, Docket Nos. 020 1 19-TP and 020578-TP. A 
second customer contract submitted in the case reflected the tariff provisions. See Exhibit PC-2,  Docket 
Nos. 0201 19-TP and 020578-TP. 

7 

Section A3.6.2 of BellSouth’s General Subscriber Service Tariff indicates that hunting charges 
are $10 per line, PBX trunk or NAR with flat rates, and between $7.40 and $10 per line, PBX trunk or 
NAR with message rates. For the purposes of this discussion, FDN has assumed a $10 per month charge. 

8 
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Term 

36 

36 

36 

36 

Months 

24 

Monthly Penalty 

24 

24 

Hunting Penalty 

(Months Elapsed) x 
(Monthly Hunting 
Reward) 

24 

Total 
Termination 
Penalty 

(Penalty) 

35 & 1 1 (1)($30) = $30 

(1)($5) = $5 

24 & 12 I (12)($30) = $360 

$6,935 (1)($30) = $30 

(1 5)($5) = $75 $4,845 

TBR Penalty 

(9)($5) = $45 

(Months Elapsed) x 
(Monthly TBR 
Reward) 

$3,195 

(35)($600) = $21,000 

I & 2 3  

(24)($600) = $14,400 

(23)($30) = $690 

(12)($600) = $7,200 

(1)($5) = $5 

(1)($600) = $600 

$995 

(23)($300) = $6,900 

(15)($300) = $4,500 

(9)($300) = $2,700 

(1)($300) = $300 

I $21,380 
(35)($10) = $350 

I $15,000 
(24)($10) = $240 

(12)($10) = $120 $8,040 t (l)(SlO) = $10 $1,660 

14. None of BellSouth’s prior Key Customer tariffs included the automatic renewal 

provision. As discussed below, the addition of this provision, when combined with the 

liquidated damages provision, may lock customer into muItiple, multi-year terms should 

customers fail to remember to provide BellSouth written notice that they do not intend to renew 

60 days prior to the end of the term. It is likely that BellSouth expects customer not to remember 

to properly inform them of their intentions. 

15. BellSouth may argue, as it did in the prior Key Customer promotion cases, that 

the customer has the ability to avoid termination liability by leaving some level of service with 

BellSouth (Le. a “leave-one-line-behind” rule), and this mitigates the effect of the liquidated 

damages provision. However, as discussed further below, the one-line-behind rule does not 

work and the anticompetitive effects of BellSouth’s liquidated damages provisions are not 

mitigated. 
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11. REQUESTED RELIEF 

16. FDN asks the Commission to suspend, or stay the effective date of, the 2004 Key 

Customer tariff pending an investigation into the termination penalty and automatic renewal 

provisions described above. Such action is required to prevent irreparable harm to FDN and 

other Florida CLECs who may lose or fail to acquire customers that sign up for the 2004 Key 

Customer promotion, whose provisions may be found to be unfair andor anticompetitive. This 

action is also required to prevent irreparable h a m  to customers who may sign up for the program 
I 

and fail to remember to notify BellSouth at least 60 days prior to the expiration of the initial term 

that they do not wish to renew. 

17. Upon completion of the investigation, FDN further respectfully requests that the 

Commission (1) prohibit BellSouth from including the new terrnination penalty language in 

favor of the language previously used by BellSouth in the 2002 and 2003 Key Customer 

promotionsg or in favor of another less onerous requirement, such as one whereby the 

termination penalty be no higher than that of the carrier to whom the customer ports and (2) 

prohibit inclusion of the automatic renewal provision. 

In. IRREPARABLE WARM AND NEED FOR EXPEDITED TARIFF REVIEW 

18. FDN and other CLECs will suffer irreparable competitive harm if BellSouth’s 

promotional tariff goes into effect as planned on January 2,2004 because the 2004 Key 

Customer tariff is unfair and anticompetitive. Expedited Commission action is required to 

prevent the irreparable harm that will result from implementation of this tariff. , 

FDN suggests the foregoing remedy without waiving its objections to the Commission’s prior 
determination regarding termination liability. The Commission’s prior determination fi-om 
Docket Nos. 0201 19 and 020578 are currently on appeal. 
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19. BellSouth’s 2004 Key Customer tariff is unlawful on various factual and legal 

grounds, including the intent and effect of the promotion. BellSouth has further embarked on a 

course to lock-up a specific group of customers through unfair and anticompetitive practices 

designed to make it cost prohibitive for customers to switch to competitive providers. 

20. To support a finding of anticompetitive conduct under Chapter 364, the 

Commission need not find that the conduct amounts to a violation of state or federal antitrust 

laws. Indeed, there is no indication anywhere in Chapter 364 that for a carrier’s behavior to be 

deemed anticompetitive, it must amount to an attempt to monopolize or a restraint of trade under 

the Sherman or Clayton Acts or the Florida Antitrust Act of 1980.” Had the Legislature 

intended application of traditional antitrust standards to a Chapter 364 determination of 

anticompetitive conduct, it would have required such, but it did not. Rather it is sufficient that 

the conduct in question is anticompetitive in effect or nature. Based on the plain meaning of the 

statute, the test is simply whether the conduct is more anticompetitive than pro-competitive. As 

explained below, BellSouth’s 2004 Key Customer tariff is beyond question anticompetitive. 

I 

21, The Cornmission has ample authority to cancel or to suspend/postpone 

anticompetitive, discriminatory, or otherwise unlawhl tariffs pursuant to Section 364(4)(a), (c) 

and (g), 364.05 1(6), 364.059,364.08,364.10 and 364.3381(3), Florida Statutes. This authority 

pertains even if a tariff is “presumptively valid” under Section 367.051(6), Florida Statutes. 

There is simply no other way to characterize the conduct of a dominant, monopolistic provider 

who locks in customers with unfairly high termination penalties and then automatically renews a 

Section 364.01(3), Florida Statutes, states that the regulatory oversight in Chapter 364 does not 10 

limit the availability of antitrust remedies, thus acknowledging but not adopting antitrust standards while 
recognizing a possible overlap of jurisdiction in certain cases. 
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contract if the customer does not act affirmatively to not renew, thus become subject to the 

termination penalties on the renewed contract. 

22. Even under the more onerous antitrust standard not applicable in the instant 

context, the DOJ and courts have recognized that companies who use excessive liquidated 

damage and automatic renewal provisions to lock in customers and keep them from migrating to 

competitors violate Section 2 of the Sherman Act. See US. v. Waste Management. ’‘ Long 

initial terms, automatic renewal terms and excessive liquidated damage charges prevent 

competitors, no matter how competitive, from quickly obtaining enough customers in a market to 

be profitable. In this case, BellSouth’s 2004 Key Customer tariff contains the sort of automatic 

renewal and excessive early termination fees which are deemed improper under the Sherman Act 

and which should be deemed improper under the lesser standard of Chapter 364. 

23. BellSouth may again argue, as it did in the prior Key Customer promotion cases, 

that the customer’s ability to leave one line behind with BellSouth and avoid early termination 

charges mitigates the effect of the early termination charges. The practical aspects and 

application of the one-line-behind rule, however, makes it ineffective. Very few customers have 

successfully left one line with BellSouth and avoided early termination liability. Aside from 

customers not wanting to deal with bills fiom multiple providers, and aside fiom product 

bundling fiom one carrier being what the marketplace demands, BellSouth has made leaving one 

line behind problematic. For example, BellSouth has insisted that a customer leave the main 

billing telephone number (or BTN) behind when, typically, this is the customer’s primary 

number. This requirement has frustrated the port out process because customers do not want to 

See United States v. Waste Management of Georgia, Civ. A. No. CV496-35, Final Judgment, 
1996 WL 426830 (S.D.Ga. 1996) (hereinafter, US.  v. Waste Management). A copy of US. v. Waste 
Management is attached hereto as Exhibit D. 

I 1  
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leave the BTN with BellSouth and do not want to deal with the headaches of reconfiguring their 

service, The Key Customer tariffs, contracts, the Commission’s Key Customer Final Order - 

none authorize BellSouth to demand that the BTN be leR behind. Only some level of service 

need be left behind. BellSouth made up the BTN requirement on its own to fiustrate number 

portability and the customers’ attempts to port service to competing carriers. 

24. BellSouth has also “gamed” the Key Customer contract dates. For instance, 

BellSouth has informed customers that the term begins not on the contract date but on the date 

when the discounts first appear on the customer’s bill, thus extending the termination date. 

While this start-date approach is specified in the 2004 Key Customer Tariff, it was not so stated 

in prior Key Customer tariffs or contracts or authorized in the Final Order. This then begs the 

question of whether customers seeking to leave contracts before receiving bills with the discount 

credits applied were permitted to leave without termination liability or leaving one line behind. 

25. As an exampIe of this gamesmanship, a customer recently was assessed a 

termination charge by BellSouth aAer porting to FDN at the end of the customer’s contract term, 

that is, as the contract term was quoted to the customer by a BellSouth representative. Although 

the customer ported on the date the BellSouth representative gave as the end of the contract term, 

the customer received its last bill from BellSouth with an early termination charge. The 

customer contacted BellSouth and, contrary to the customer’s prior conversation with a 

BellSouth representative, the customer was told that the customer did not complete the term of 

the contract and “missed” the termination date by five days. BellSouth refused to entertain the 

customer’s request that BellSouth bill the customer for the remaining five days so that the 

termination charge would not apply. Instead, BellSouth offered to forgive the termination charge 

only if the customer ported back to BellSouth for an additional term of three years. Clearly, such 
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practices are anticompetitive and unfair to customers and the new termination liability will only 

exacerbate that effect . 

26. There must be a reliable, predictable way for customers to escape BellSouth’s 

termination liability without undue burden placed on the customer. The one-line-behind rule 

does not work, because it was impractical to start with and made even more impractical by 

BellSouth’s manipulations. Furthermore, the customer must receive timely and accurate 

information from BellSouth on when the customer’s contract term starts and ends such that the 

customer may port out without undue interference or being forced into a new contract with 

BellSouth. 

27. FDN will be irreparably harmed by BellSouth’s 2004 Key Customer promotion. 

BellSouth’s 2004 Key Customer promotion effectively prevents customers fiom moving to 

competitors due to excessively high and unfair liquidated damages provisions and the automatic 

renewal provisions. FDN has experienced slower growth due to BellSouth’s previous Key 

Customer promotions, which are less onerous, and will continue to do so with the promotion at 

hand. Further, it will be more difficult for FDN to win these customers back - or for any other 

CLEC from gaining these customers - due to the liquidated damages and automatic renewal 

provisions. The harm that FDN will suffer from BellSouth’s 2004 Key Customer promotion 

cannot be undone and cannot be adequately compensated by damages or readily measured by 

pecuniary standards. If the 2004 Key Customer promotion is allowed to go into effect, that harm 

will be constant, frequent and continuous in character. 

28. BellSouth’s 2004 Key Customer promotion also harms Florida’s consumers. 

First, as competitors are eliminated as a result of the BellSouth promotions, consumers will have 

fewer competitive choices and will be subject to higher prices. Second, consumers who contract 
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for services under the 2004 Key Customer promotion will be subject to excessive liquidated 

damages should they cancel the contract prior to the end of the term of the initial contract or 

renewal contract, thus limiting their ability or desire to switch to another carrier towards the end 

of the contract term. Third, a consumer who signs up for this program may unwittingly lock 

himself in to multiple, multi-year term contracts by virtue of failing to inform BellSouth that the 

customer does not wish to renew at least 60 days prior to the end of the contract term. 

29. BellSouth is not at all prejudiced by a stay of the effective date of the 2004 Key 
I 

Customer tariff. In balancing the interests of BellSouth and FDN, the irreparable harm FDN will 

suffer clearly outweighs any possible disadvantage to BellSouth from delayed implementation of 

the tariff described above. BellSouth has the option of extending the duration of its 2003 Key 

Customer tariffs. 

30. BellSouth’s previous implementation of promotional tariffs does not legally or 

practically excuse the anticompetitive nature of the tariff at hand or the irreparable harm it will 

inflict. 

IV. CONCLUSION 

3 1. FDN has shown that the liquidated damages and automatic renewal provisions of 

BellSouth’s 2004 Key Customer Tariff are unfair and anticompetitive in nature. Further, 

implementation of the tariff as planned would cause irreparable harm to FDN and other CLECs 

as well as Florida consumers, while a stay of the tariff pending investigation would not cause 

harm to BellSouth. 

WHEREFORE and in consideration of the above, FDN Communication respectfklly 

requests that the Commission immediately suspend or stay the effective date of BellSouth’s 2004 

Key Customer tariff and require revisions to the liquidated damages provision, as set forth in the 

body of this Petition, and removal of the automatic renewal provision of BellSouth’s 2004 Key 

-13- 



Customer tariff. Further, FDN further respectfully requests the Commission enforce the Key 

Customer Final Order by requiring BellSouth to provide clear and concise contract term 

information upon request and barring BellSouth from imposing any requirements on the level of 

service that the customer may choose to leave with BellSouth when porting to another carrier. 

Respecthlly submitted, 

FDN Communications 
390 North Orange Ave. 
Suite 2000 
Orlando, FL 32801 

mfeil@ floridadigital.net 
407-835 -0460 

Dated: D e c e m b e a  2003 
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2002 Key Customer Promotion 

2003 Key Customer Promotion 

U.S. v. Waste Management 
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2004 Key Customer Promotion 
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2004 Key Customer Promotion 

~egU1ated Charges 
$751 $3000 10% 

Hunting Reward 50% 

”MI pmotion i s  81il offipring available to existing BdlSouth cwtor~ler~ in Florida that ate 
located in specifled wire mtes within the state. The Key Customer Frogram @ d t r  
@led “IPxQmotion”) will o f f i  wards on the: subscriber’s bill. Subscribas mkt Sign ti 24 
or 36-month term dection agreement to participate in the promotion to receive the fdwzlxds 
Sgecifid. The promotion will be& on January 2,2004 and end on Pecembtr 31,2004. 

200/0 
100% 1 

I PROMOTION ELIGIlBIIsry 
This pxamation is available to existing BellSouth businem GUS~OIIUXS aubscriig to 
local exchange service. 
Monthly BellSouth charga for subscriber’s location must be seven@-five dollars (575) 
to fhree thowmd dollars ($3,000) (excluding Hunting, Analog Privata Line, 
Be~South@ Primary Rate ISDN, BellSouth@ Integrated  solution^, BCI~SOI&@ Frame 
Relay serulce, and BellSouth@ MegaLsnkQp service x w ~ w )  to mxim the Irewards. 
The subsdbm’s location must be located in specified Wire centers. 
BellSouthQP C~mplete Choice@ fm Business Package subsmiom are not eligible to 
xeceive the htingreward. 
Subscriber must sign a twaty-four (24) month or thirty-six (36) month ttnn election 
agreement to receive the rewards. 



municipalifiebl (including, but not limited to services for 9 11. s d c e  and dual. party 
relay semias), and chargm fix s d c e s  pxovidd by 0th companim. 
.Subsa;ibers that participate in the promotion and also mibsclribe ta n m  s d c e  during 
the promotional phod, will not be bjlled far the line wmectim c m  associated 
with the service order, This will include the h e  C b " o n  Chsrge @rat and 
additional lines, line equivalents, and t rwks)  ui described in A4 of  Bellsouth's Tarif€.. 
Subscribers with multi-locations that are BT"d 02' CLUB bdlcd may have d locatitxu 

, particip+te 9 long as om location is in tm eligible location mgets the rev- 
. requitement. 

7 Should the subsmier's charges decrease below seventy-five dollars ($79, the 
subd'ber v d  not reccivt tho r c w d  util the Subsmim's monthly charges meet this 
minimum TBR amount seventy-five dollars ($75). 
Should the subsmier's charges exceed the t h e  thousand dollars ($3,000) threshold, 
the subscriber Will only receive the maximum reward allowed under fi promotion for 
" M y  chargts up to three thousand dollars ($3,000). 
me reward dl appear as a credit 
subscriber's bill in either the m t  or a subsequent billiqg period d l y  within one 
(1) or two (2) billing cycles. Parthiption in the promotion begins mi the date the 
subsmiia Commits to a term election and BellSouth accepts (unless voided by 
BellSouth). Dependb OP the subacribds billing cyclc, the tcam may begin in the 
ament month or the month following or the billing q d e  that BellSouth cvmpletes the 
subscll"bcr's term e l d o n  agreement ordm. Subs" will earn for each such month 
of the term a reward in an amount qual to the applicable reward p"fage times 
subscriber's Monthly Billed BellSouth Replatad charges; in addition, if q$licablc, 
the subscriicr will earn fox each month of the term a reward fbr Hunting Service equal 
to the applicable reward percentage ti" subsmier's hunting charge. 

P In the went the Subsdber terminates the ejection agreement, the Subsmk 
agrtes to pay liquidatcd damages to BellSouth 85 provided below bascd p n  the 
number of months remaining on the tenn, plus any special promotid maxds 
received. These Gharges will appear on the Subscriber's f i d  biU as a charge in the 
Other charges &cxeditS section. No charge d l  be mstssd ifthe S u b "  
main- some level Qflocal mated serviE with ~ e ~ ~ ~ o u t h  jix the agreed upon 
term. Payment of this charge does not release the Subsm'ber fi" other previous 
amouflfs owed to BellSouth. 

the Otha charges & credits d o n  of tho 

* 

. 

MomW BUed *llSoutb Set charge to be multiplied by - Regulated Charges at time number of month8 remaining cm 



psc 

of enrollment 
$75 - $3,000 term after &copnect * 

E30 

PAGE 86 

1 

a Subscribem with BeltSouth@ Centra savios, BellSouth@ M d t i S d  aemicu and 
BofiSouth@ ESSX@ with S m n w  Location Addresses not zne&ng thi p~lr location. 
m e m e  requirement may have d locations partkipat8 89 long as it is billed under the 
same account and at least one location i s  l0~8tOd m a specified wire center. , 

Once entollad, if tbe subscriber moves to a location outside the specified *e centtr, 
the tam election agrement will continue thu@mut ihe remaining t m .  
Udcss the subsmier notifies BellSouth in writing of its intent not to renew for another 
like T m  under the Promotion at least sixty dap (60) prior to expiration, then upon 

w e  Tcnn hitidly selectd. . Appli~abfo taxes and fw will be b a d  OP the fbll briff price of alI products and 
gefvices, and no taxas or fees will be added to the amount of any reward under this 
promotion 
The term election is subject to and controlled by the provisions of  BellSouth‘s 1awFul.l~ 
filed taxS5, imhdhg any changes therein as may be made fjlom time to t ho .  

, apMori of the i&bl Tam, the Agreement shall be automatidy mewed for the 

PROMOTION RESTIUCTIONS 
Subsdbars with aggregate annuel billing, per state of BellSauth s d c w  exceeding 
thirty.six thousand dollars ($36,000) at the time of e”ent,  are not eligible to 
participate in this promotion. 
Rewards as well as hunting rewards (for huntin8 service) apply only to monthly total 
bi l l4  B~lISovtb regulated chaqps withia a state, not across states. 
BellSouth@ complete Choice@ for Business Package subsaibm may participate in 
the promotion but are not digibte to receive the additiod hunting reward. 
Analog Private Line, BellSouth@ PrJmaq ~ a t c  IsDN, BellSouth@ ht~gratd Solutions 
T- 1, BellSouth@ Frame Relay service, and BellSouth@ M e g a L M  ~Cnriccs will 
be included in cjudiflins menue under this prwnotion or entitled to rewads for the 
related T G V ~ ~ W S .  

Except as p v i d e d  below, subscn’bexs participatkg in Contract Savi= Arrangema6 
BellSouth@ Complete Choice@ farr Busintss Tcrm Ph, Welcoming Mards ,  

* Welcome Back Win Back, Full Cirolt, Hunting Promoticm, Simple Saving6 m my 
previous Key Customer Promotion (where available) are not eligible to participate in 
tbiS plDSll&OR. 
hw”, subscrks clnrently participating under &u Bellsolrtb smdl 
Business Promotion bcaf exchange tenn election agreexnent may migrate to this 
pnmrotion withw incurring any termination liability fiom tho axisting pmmotion if 
the subscriba bas twelve (12) months or lesa renzaining under the existiSg t m  
ekqtion agreemeat for local exchange seTviw with BellSouth, and tho s u b ~ ~ n i m  
agrees to another Bcfls0ut.h Small Business load exchange team elstion agrment 
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tbat providta for an equal or greater number of bwiness acccss lines than unda their 
existing local scchangc tamx election agrcmnent The new l d  exchmge service tann 
agrement will be based upon monthly mhess access We ram in eEat  at tho time 
the new local exchange service tam election agraerxneat is effative. 

a BellSouth res- tbe right to tmina* this pmotion at my time; provided, 
* 

however, that subscribera participating in the promotion will continue to d v e  this . - 

promotion f i r  the remaining tenm of heir term election agrement 
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A2, OENERAL REGULATIONS 
A 2 . f O  Special Promotions (Cont‘d) 
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A2. GENERAL REGULATIONS 
A2.10 Special Promotions (Cont'd) 
A2.1 OJ Dercrlptiom {Cont'd) 

A. 'xbe fcrbming pmotions rm on file with tho commirsion: (Gnt'd) 



EXHIBIT B 

2002 Key Customer Promotion 



BELLSOUTH 
TELECOMMUNICATIONS, INC. 

FLORIDA 
ISSUED: January 15,2002 
BY: Joseph P. Lacher, President -FL 

Miami, Florida 

OFFICIAL APPROVED VERSION. RELEASED BY BSTHQ 

GENERAL SUBSCRIBER SERVICE TARIFF Thirteenth Revised Page 34.0.2 
Cancels Twelfth Revised Page 34 0.2 

EFFECTIVE. January 31,2002 

A2. GENERAL REGULATIONS 
A2.10 Special Promotions (Cont'd) 

A2.10.2 Descriptions (Cont'd) 
A. The following promotions are o n p e  wirh the Commission: (Cont'd) 

Area of Promotion Service Charges Waived Period 

(DELETED) 
(DELETED} 
BellSouth's Service Territory' 2002 Key Customer Program -Eligible monthly revenue is 

Authority 

0 i/3 1/02 

served from hot wire centers'. listed below based on monthly 06/25/02 
-Customen with Analog total billed revenue (TBR) and 
Private Line service are not applied as a credit each month 
eligible for this promotion. on the customefs biIl: 
-Customers with Volume and Monthly TBR - I8 months 

Arrangements are not eligible Monthly TBR - 36 months 

promotion. 

-For business customers discounted at percentages to 

Term Contract Serv~ce $7S - $3,000 1 oo/o 

to participate in this $75 - $3,000 25% 

-5Ph discount will be given on 
Rotary Service for a contract 
per id  of 18 months. 

-100% discount will be given 
an Rotary Service for a contract 
period of 36 months. 

-Line Connection Charges 
will be waived during the 
promotion sign-up period. 

Note 1: 

Note 2: 
Customer may elect to participate only once during each promotion. 

The list of hot wire centers that are eligibIe for this promotion is listed on Page 34.O.2.1. 



BELLSOUTH 
TELECOMMUNICATTONS, TNC 

FLORIDA 
ISSUED: lanuary 15,2002 
BY: Joseph P. Lacher, President -FL 

Miami, Florida 

OFFICIAL APPROVED VERSION, RELEASED BY BSTHQ 

GENERAL SUBSCRIBER SERVICE TARIFF 

A2. GENERAL REGULATIONS 
A2.10 Special Promotions (Cont'd) 

A2.10.2 Descriptions (Cont'd) 
A. The following promotions are onlife with the Commission: (Cont'd) 

Original Page 34.0 2. I 

EFFECTIVE: January 3 1,2002 

WPBH LAKE WORTH 
WPBH RlVlERA BCH 
WPBH RYL PLM BCH 

WWSP-HIGHLAND 
WWSP-SPRING H L L  



OFFICIAL APPROVED VERSION, RELEASED BY BSTHQ 

GENERAL SUBSCRIBER SERVICE TARIFF BELLSOUTH 
TELECOMMUNICATIONS, MC. 

FLORIDA 
ISSUED: December 13,2002 
BY: Joseph P. Lacher, President -Fz, 

Miami, Florida 

A2. GENERAL 
A2.40 Special Promotions (Cont'd) 
A2.10.2 Descriptions (Cont'd) 

REGULATIONS 

First Revised Page 34 0.2 2 
Cancels Original Page 34.0 2.2 

EFFECTIVE: December 3 I ,  2002 

A. The following promotions are on file with the Commission: (Cont'd) 
Period 

Area o f  Promotion Service - Charges Waived Authority 
BellSouth's Service Territory 2002 Key Customer Progrsm 

Propram EllelblUtv and Elements 
-Available to new and existing BellSouth -Customem who Darticioatc in 06/26/02 

location must be S75 to $3.000 promotional period, will 
(excluding hunting, analog private line, 
and ISDN PRI revenue) to receive the 
rewards. associated with the service 
-Subscriber's location must be located in This include the 
specified wire centers' 

and additional lines, line term election agreement. 
-Participant must be a EST customer at equtvalents and trunks). 
the time of the reward. The reward 
amount for a given month is determined Reward 
by muhiplying the eligible billing am aunt^^^^^^^ TBR - 24 months 

10% by the applicable percentage rate. That $,* - s3,000 
reward amount will appear as a credit in 
the OC&C section o f  the Subscriber's bill 
in a subsequent billing period usually TBR 36 months 

-Subscribers with multi-lccations that are 

locations participate as long m onc 

location i s  in an eligible location and one 24 months. 

receive a reward q u a l  to the 
line connection charges 

-Subscriber must a 24 or 36-month Line Connection chxge 'first 

within one or two billing cycles. $75 - $3,000 20?0 

BT"d or CLUB billed may have all -50% Hunting Reward wl]] be 
given on a contract of 

-I 00% Hunting Reward will 
be given on a contract pcnod 
of 36 months. 

The total billed charges 
consists of end-user monthly 
billed BellSouth regulated 
charges at qualifying locations 
excluding: non-regulated 

location meets the revenue requirement. 
-Should Subscriber's charges decrease 
below $75, the Subscriber will not 
receive the reward until the Subscriber's 
monthly charges meet this minimum 
TBR amount (S75). 
-Should Subscriber's charges exceed the 
53,000 threshold, the Subscriber will 
only receive the maximum reward 
allowed under this Program for monthly 
charges up to $3,000. - -Subscribers with Centrex. MultiScrv 
and ESSX with SLAs not meeting the pcha rges ,  taxes, late payment 
location rcvenue requirement may have 
all locations participate as long ash is 
billed under the same account and at least 
one Imcation is located in a specified wire service charges 
center. collected on behalf of 
-Once enrolled, if Subscriber moves to a municipalities (including, but 
]Nation outside the specified wire center, not limited to sewices for 91 I 
the tctm etection agreement will continue service and dual 
throughout the remaining term. 
-Applicable taxes and few will be based 
on the full tariff pricc of all products and 
services, and no taxes or fees will be 
added to the amount of any reward under 
this program. 

,.barges billed 
to Or State 

=lay 
services), and charges for 

provided by Other 
companies. 

Note 1: The list of hot wire centers that are eligible for this promotion is listed on Page 34.0.2 4 



OFFICLAL APPROVED VERSION, RELEASED BY BSTHQ 

GENERAL SUBSCRIBER SERVICE TARIFF First Revised Page 34.0.2 3 
Cancels Original Page 34.0.2.3 

EFFECTIVE: December 3 I ,  2002 

BELLSOUTH 
TELECOMMUNICATIONS , M C  

FLORIDA 
ISSUED: December 13,2002 
B Y  Joseph P. Lacher, President -FL 

Miami, Florida 

A2. GENERAL REGULATIONS 
A2.10 Special Promotions (Cont'd) 

A2.10.2 Descriptions (Cont'd) 
A. The following promotions are on file with the Commission: (Cont'd) 

Area of Promotion 
BellSouth's Service Territory 

Period 
Service - Charges Waived Authority 
2002 Key Customer Program (Cont'd) 

Promotion Restrictions In the cvcnt the Subscriber 06/26/02 
-Subscribers with aggregate annual 
billing, per state of BellSouth smiccs 
exceedine $36.000 at the of agreement, the Subscriber must 07/01/03 

to the 

" 7  

pay to BellSouth a tcrmination enrotlment, are not eligible to 
participate in this tariff& promotion. charge as provided below for the 
-Base and hunting rewards (for number ofmonths remaining on 
hunting sewice) apply to the agreed upon tem. In 

state, not across 5 t a t e ~  
-Subscribers participating in a Volume reimburse 
and Term Agreement CSAs are not connection This 
eligible to participate in this 
promotion. 
-Subscribers with Analog Private Line charge In the OC&C section. 
or ISDN PRI serv~cts will not be 
included in qualifying revenue under Monthly TBR 
this program or entrtled to rewards. 
-This promotion may not be used 
concurrently with any previous or 
existing BellSouth Business Programs. 

under an existing BSf SBS Small 
Business Promohon local exchange 
term election agreement may migrate 
to this promotion without incurring 
nny termination liability from the 
existing program if the Subscriber has 
twelve (1 2) months or less remaining 
under the existing term election 
agreement for Iwal exchange services 
with BellSouth, and the Subscriber 
agrees to another BST SBS Small 
Business local exchange term election 
agreement that prowdes for an equal 
or greater number of business access 
Iints than their existing Imal exchange 
term election agreement. The new 
Iocal exchange service term agreement 
will be b a s 4  upon monthly business 
accex line rata in effect at the time 
the new local exchange service term 
election agreement is effective. 
-Payment of the termination charge 
d m  not release the Subscriber from 
other previous amounts owed to BST. 
-BellSouth reserves the right to 
terminate this program at any time; 
provided, however, that Subscribers 
participating in the program will 
continue to receive this promotion for 
the remaining term of their term 
election agreement. 

regulated total billed c h u g s  within a addition, the Subscriber $hall 

for line 

terminatin charge will appear on 
the Subscriber's final bill as a 

(at time ofenrollment) 
575-3149.99 
~ ~ 5 0 - ~ 3 , ~ ~ 0  

$25.00' 
$40.00' 

-Subscribers currently participating +Set charge to be multiplied by 
number ofmonths remaining on 

afier disconnect 



OFFICIAL APPROVED VERSION, RELEASED BY BSTHQ 

GENEIZAL SUBSCRIBER SERVICE TARIFF B ELLSOUTH 
TELECOMMUNICATIONS, “c. 

FLORIDA 
ISSUED: June 1 1,2002 
BY: Joseph P. Lacher, President -FL 

Miami, FIorida 

A2. GENERAL REGULATIONS 
A2.10 Special Promotions (Cont’d) 

A2.10.2 Descriptions (Con t’d) 
B. Eligible Hot Wire Centers - Key Customer 2002 

Original Page 34.0.2.4 

EFFECTIVE: June 26,2002 

WPBH HAVERHILL 
WPBH MAIN ANNEX 
WPBH LAKE WORTH 
WPBH IUVIERA BCH 
WPBH RYL PLM BCH 

WWSP-HIGHLAND 
WWSP-SPRING HILL 



EXHIBIT C 

2003 Key Customer Promotion 



BELLSOUTH 
TELECOMMUNICATIONS, PIC. 

FLORIDA 
ISSUED: July 3 I ,  2003 
BY: Joseph P. Lacher, President -FL 

Miami, Florida 

OFFICIAL APPROVED VERSION. RELEASED BY BSTHQ 

GENERAL SUBSCRIBER SERVICE TARIFF First Revised Page 34 0.2.5 
Cancels Original Page 34.0 2.5 

EFFECTIVE: August 15,2003 

A2. GENERAL REGULATIONS 
A2.10 Special Promotions (Cont'd) 

A2.10.2 Descriptions (Cont'd) 
A. The following promotions are on file with the Commission: (Cont'd) 

Period 
Area o f  Promotion Service Charges Waived Authority 
BellSouth's Service Territory 2003 Key Customer Program -Specified percent of 

subscnber's regulated total billed to 
revenue (TBR) (charges to the 

PLS B tariffs. 

07/02/03 

12/3 1/03 -- This Promotion is available to 
existing BellSouth business customers customer) 
who subscribe to local exchange 
service. 

GSST A 

-- Monthly BellSouth revenue for 

$3,000 (excluding hunting, analog 
private line, and ISDN PRI revenue) to--MOnhb TBR - 36 months 

--Monthb' TBR- z4 "ths 
subscriber's location must be $75 to $75 f3,*00 10% 

receive the rewards. $75 - $3,000 20% 

-- Subscribers must sign a 24 or 36- 
month term clectian agreement to 

receive the rewards. 

-100% Hunting Reward will bc 
given on a contract penod of 36 
months. 

-- Participant must be a BellSouth 
customer at the time of the reward. +* The charges 
The reward will appear ils a credit in cOnslsts 

billed BellSouth regulated 
thc oc&c section of the Subscriber's 
bill in a subsequent bdling period excluding: non-regulated 

at qualjfylng locations 

usually within one or two bllling charges, taxes, latc payment 
cycles. charges. charges billed pursuant 

to federal or state access service 

as one location IS in an eligible 
location and one location meets the 
revenue requirement. 

pa* relay services), and charges 
provided by other companies. 

-- Subscribers who participate in 

subscriber's monthly charges meet thisline connection charges 
minimum TBR amount ($75). associated with the service order. 

This will include the Line 
-- Should subscriber's charges exceed 
the f3,000 threshold, the subscriber 
will only receive the maximum reward 

charge (first and 
additional lines, h e  equivalents 
and trunks). 

allowed under this Program for 
monthly charges up to $3,000, 



BELLSOUTH 
TE LECOM MUMCATION SI INC . 

FLORIDA 
ISSUED: July 7,2003 
BY: Joseph P. Lacher, President -FL 

Miami, Florida 

OFFICIAL U P R O V E D  VERSION. RELEASED BY BSTHQ 

GENERAL SUBSCRIBER SERVICE TARIFF First Revised Page 34.0.2.6 
CanceIs Original Page 34.0.2.6 

EFFECTIVE: July 22,2003 

A2. GENERAL REGULATIONS 
A2.10 Special Promotions (Cont'd) 

A2.10.2 Descriptions (Cont'd) 
A. The following promotions are on file with the Commission: (Cont'd) 

Period 
Authority Cbnrges Waived 

terminates the t!rm election 
agreement, the Subscriber 
must pay to BellSouth a 

the number of months  
remaining on such agreed 

Subscriber shall reimburse all 

charges. This charge will 

Area of Promotion Service 
BeIlSouth's Service Territory 2003 Key Customer Program (Cont'd) --In the event t he  Subscriber 

- Subscribcrs With BeIISouthC3 
Centrex service, BellSouth@ 
M u l t i S e d  service and BeKiouthB Essxa with sLAs not charge as provided below for 
meeting the per locabon revenue 
requirement may have all locations 
participate as long as ii is billed under upon term. In addition. the 
the same account and at least one 
location is located in a specified wire for line connection 
Center. 

- Once enrolled, if subscriber moves appear On the Subscriber's 
to a location outside the specified wire as a charge in the 
center, the term election agreement Ockc section' No charge 

will be m e s s e d  if rhe will continue throughout the 
subscriber maintains same remaining term. 
level of local r e d a t e d  .. 

- Applicable taxes and fees will be 
based on the full tariffprice of all 

service with Be''s0uth 'Or 

agreed 'IJon term' 
products and services, and no taxes or 
fees wilt & added to the amount of 
any reward under this prognm. 

-- Monthly TBR at time Of 

$75 - $149.99 $25 00* 

- Subscribers with aggregate annual - 3'000 s40'oo* 
billing, per state of BellSouth servlces *Set charge to be 

enrollment, arc not eligible to On term disconnect. 

by 
exceeding $36,000 at he time of the number Of months remaining 

participate in this promotion. 

-Base and hunting rcwards (for 
hunting service) apply only to 

BellSouth regulated total billed 
charges within a state, not across 
states. 

- Subscribers participating in a 
Volume and Term Agreement CSA 
are not eligible to participate in this 
promotion. 

- Analog Private Line or ElellSouth@ 
Primary Rate ISDN services will not 
be included in qualifjhg revenue 
under this prognm or entitled to 
rewards for the related revcnues. 

- This promotion may not be used 
concurrently with any previous or 
existing BellSouth Business Programs. 



BELLSOUTH 
TELECOMMUNICATIONS, PIC.. 

FLORIDA 
ISSUED: June 10,2003 
BY: Joseph P. Lacher, President -FL 

Miami, Florida 

OFFICIAL APPROVED VERSION. RELEASED BY 0STHQ 

GENERAL SUBSCRIBER SERVICE TARIFF 

A2. GENERAL REGULATIONS 
A210 Special Promotions (Cont'd) 

A2.10.2 Descriptions (Cont'd) 
A. The following promotions are on file with the Commission: (Cont'd) 

Area of Promotion Service Charges Waived 
BellSouth's Service Territory 2003 Key Customer Program (Cont'd) 

-- Subscribers currently participating 
under an existing BellSoulh SBS 
Small Business Promotion lacal 
exchange term election agreement 
may migrate to this promotion without 
incurring any termination liability 
from the existing program if the 
subscriber has twelve (1 2 )  months or 
less remaining under the existing term 
election agrecment for local exchange 
services with BellSouth. and the 
subscrikr agrtcs to another BetlSouth 
SBS Small Business local exchange 
services term clccfion agreement that 
provides far an equal or greater 
number of business access lines than 
their existing local cxchange tcrm 
election agreement. The new local 
exchange service term agreement will 
be based upon monthly business 
access lines in efkct at the time the 
new local exchange service term 
agreement is effective. 

-- Payment of the termination charge 
do not release the subscriber from 
other previous amounts owed to 
BellSouth. 

-- BellSouth reserves the right to 
terminate this program at any time; 
provided, however, that subscribers 
participating in the pmgram will 
continue to receive this promotion for 
the remaining term of their term 
election agreement. 

i 

Onginai Page 34.0 2 7 

EFFECTIVE: July 2,2003 

Period 
Authority 



BELLSOUTH 
TELECOMMUNICATIONS, INC. 

FLORIDA 
ISSUED: June IO, 2003 
BY: Joseph P. Lacher, President -FL 

Miami, Florida 

Hot Wire Center 
BCRT BOCA TEECA 
BOCA RATON MAIN 
BCRT SANDALFOOT 

BROOKSVILLE 

OFFICIAL APPROVED VERSION. RBLWSED BY BsTHQ 

GENERAL SUBSCRlBER SERVICE TARIFF 

Hot Wire Center Hot Wire Center 
JCVL-SAN JOSE PMBH FEDERAL 

JCVL-SAN MARC0 PMBH MARGATE 
JCVL-WESCONNEIT PMBH TAMARAC 

JUPITER MATN PANAMA CITY MAIN 

A2. GENERAL REGULATIONS 
A210 Special Promotions (Cont’d) 

A2.10.2 Descriptions (Cont’d) 
Eligible Hot Wire Centers - Key Customer 2003 

Original Page 34.0.2.8 

EFFFKTIVE: July 2,2003 



EXHIBIT D 

U.S. v. Waste -Management 



I996 WL 426830 
1996-2 Trade Cases P 7 1,455 
(Cite as: 1996 WL 426830 (S.D.Ca.)) 

Page 1 1 

United States District Court, S.D. Georgia, Savannah 
Division. 

C 

UNITED STATES 

WASTE MANAGEMENT OF GEORGIA, NC., dba 
Waste Management of Savannah, Waste 

Management of Louisiana, Inc., dba Waste Management 
of Central Louisiana, and 
Waste Management, Inc. 

V. 

NO. CIV. A. CV496-35. 

May 20,1996. 

FINAL JUDGMENT 

NANGLE, District Judge: 

"1 WHEREAS Plaintiff, United States of America, having 
filed its Complaint in this action on February 15, 1996, and 
Plaintiff and Defendants, by their respective attorneys, 
having consented to the entry of this Final Judgment 
without trial or adjudication of any issue of fact or law; and 
without this Final Judgment constituting any evidence or 
admission by any party with respect to any issue of fact or 
law; 

NOW, THEREFORE, before any testimony is taken, and 
without trial or adjudication of any issue of fact or law, and 
upon consent of the parties, it is hereby 

ORDERED, ADJUDGED AND DECREED as follows: 

This Court has jurisdiction of the subject matter of this 
action and of the persons of the Defendants, Waste 
Management, Inc., Waste Management of Georgia, Inc., 
d/b/a Waste Management of Savannah, and Waste 
Management of Louisiana, Inc., d/b/a Waste Management 
of Central Louisiana. The Complaint states a claim upon 
which relief may be granted against the Defendants under 
Section 2 of the Sherman Act, 15 U.S.C. 2. 

IT. 
DEFINITIONS 

As used in this Final Judgment: 

(A) "Savannah market" means Chatham, Effingham, and 
Bryan Counties, Georgia. 

(B) Tentral Louisiana market" means Rapides, 
Natchitoches, Avoyelles, Red River, Winn, and Sabine 

Parishes, Louisiana. 

(C) "Solid waste hauling" means the collection and 
transportation to a disposal site of trash and garbage (but not 
construction and demolition debris; medical waste; 
hazardous waste; organic waste; or special waste, such- as 
contaminated soil, or sludge; or recyclable materials) from 
residential, commercial and industria1 customers, Solid 
waste hauling includes hand pick-up, containerized pick-up, 
and roll-off service. 

(D) "Defendantf means defendant Waste Management, 
Inc., a Delaware corporation with its headquarters in Oak 
Brook, Illinois, defendant Waste Management of Georgia, 
Inc., d/b/a Waste Management of Savannah, a Georgia 
corporation with ofices in Savannah, Georgia, and 
defendant Waste Management of Louisiana, Inc., d/b/a 
Waste Management of Central Louisiana, a Louisiana 
corporation with offices in Alexandria, Louisiana, and 
includes their officers, directors, managers, agents, 
employees, successors, assigns, parents, and subsidiaries. 

(E) "Small Container" means a 2 to 10 cubic yard container. 

(F) "Small Containerized Solid Waste Hauling Service" 
means providing solid waste hauling service to customers 
by providing the customer with a Small Container that IS 
picked up mechanically using a fiontload, rearload, or 
sideload truck, and expressly excludes hand pick-up service, 
and service using a compactor attached to or part of a small 
container. 

(G) "Customer" means a Small Containerized Solid Waste 
Hauling Service customer. 

111. 
APPLICABILITY 

This Final Judgment applies to Defendants and to their 
officers, directors, managers, agents, employees, successors, 
assigns, parents and subsidiaries, and to all other persons in 
active concert or participation with any of them who shall 
have received actual notice of this Final Judgment by 
personal service or otherwise. Nothing contained in this 
Finat Judgment is or has been created for the benefit of any 
third party, and nothing herein shall be construed to provide 
any rights to any third party. 

Iv. 
PROHIBITED CONDUCT 

*2 Defendants are enjoined and restrained as follows: 

(A) Except as set forth in paragraph IV(B) and (G), 
Defendants shall not enter into any contract with a 
Customer for a service location in the Savannah or Central 
Louisiana markets that: 
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(1) has an initial term longer than two (2) years; 

(2) has any renewal term longer than one (1) year; 

(3) requires that the Customer give Defendants notice of 
termination more than thirty (30) days prior to the end of 
any initial term or renewal term; 

(4) requires that the Customer pay liquidated damages in 
excess of three times the greater of its prior monthly charge 
or its average monthly charge over the most recent six 
months during the first year of the initial term of the 
Customer's contract; 

(5) requires that the Customer pay liquidated damages in 
excess of two times the greater of its prior monthly charge 
or its average monthly charge over the most recent six 
months after the Customer has been a Customer of a 
Defendant for a continuous period in excess of one (1) year; 

(6) requires the Customer to give Defendants notice of any 
offer by or to another solid waste hauling firm or requires 
the Customer to give Defendants a reasonable opportunity 
to respond to such an offer for any period not covered by the 
contract (sometimes referred to as a "right to compete'' 
clause); 

(7) is not easily readable (e.g., formatting and type-face) and 
is not labeled, in large letters, SERVICE CONTRACT; or 

(8) requires a Customer to give Defendants the right or 
opportunity to provide hauling service for recyclables or 
more than one solid waste hauling service for a Customer 
unless the Customer affirmatively chooses to have 
Defendant do so by so stating on the front of the contract. 

(B) Notwithstanding the provisions of paragraph IV(A) of 
this Final Judgment, Defendants may enter into a contract 
with a Customer €or a service location in the Savannah or 
Central Louisiana markets with an initial term in excess of 
two years provided that: 

( I )  The Customer has acknowledged in writing that the 
Defendants have offered to the Customer the form contracts 
Defendants are required herein to offer generally to 
Customers; 

(2) the Customer has the right to terminate the contract after 
2 years by giving notice to Defendants thirty (30) days or 
more prior to the end of that 2 year period; 

(3) the contract otherwise complies with the provisions of 
paragraph IV(A)(Z)- (8); and 

(4) the number of service locations subject to contracts 
permitted under subparagraph (B) in either the Savannah or 

Central Louisiana markets does not exceed 25% of the total 
number- of service locations for small containerized solid 
waste hauling service in each such market in any year. 

(C) From the date of filing of an executed Stipulation in the 
form attached hereto as Exhibit A [Not reproduced.--CCH.], 
Defendants shall offer to new Customers with service 
locations in the Savannah and Centrat Louisiana markets 
only contracts that conform to the requirements of 
paragraphs IV(A) or (B) of this Final Judgment, except as 
provided in IV(G). 

*3 @) Except as provided in TV(G), within thirty (30) days 
following the entry of this Final Judgment, Defendants shall 
send to all existing Customers with service locations in the 
Savannah and Central Louisiana markets with contracts 
having an initial term longer than 2 years and which 
otherwise do not conform with paragraph IV(B) a notice in 
the form attached hereto as Exhibit 13 m o t  
reproduced.--CCH.] 

(E) Except as provided in IV(G), for each Customer with a 
contract having an initial term longer than 2 years and 
which otherwise does not conform to paragraph IV(B) that 
enters a renewal term 120 days after entry of this Final 
Judgment, Defendants shall send a reminder to that 
Customer in the form attached hereto as Exhibit C m o t  
reproduced.--CCH.] ninety (90) days or more prior to the 
effective date of the renewal term. This reminder may be 
sent to the Customer as part of a monthly bill, but if it is, it 
must be displayed on a separate page and in large print. 

(F) Upon entry of this Final Judgment, Defendants may not 
enforce those contract provisions that are inconsistent with 
this Final Judgment. 

(G) Notwithstanding the provisions of this Final Judgment, 
Defendants may enter into contracts with municipai or 
govemmental entities that are not in compliance with 
paragraphs N(A)-(F) provided that those contracts are 
awarded to Defendants on the basis of a formal request for 
bids or a formal request for proposals issued by the 
Customer. 

(H) Notwithstanding the provisions of this Final Judgment, 
Defendants shall not be required to do business with any 
Customer. 

V. 
REPORTING 

(A) To determine or secure compliance with this Final 
Judgment, duly authorized representatives of the Plaintiff 
shall, upon written request of the Assistant Attorney 
General in charge of the Antitrust Division, on reasonable 
notice given to Defendants at their principal offices, subject 
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to any lawfbl privilege, be permitted: 

(1) Access during normal office hours to inspect and copy 
all books, ledgers, accounts, correspondence, memoranda 
and other documents and records in the possession, custody, 
or control of Defendants, which may have counsel present, 
relating to any matters contained in this Final Judgment. 

(2) Subject to the reasonable convenience of Defendants a id  
without restraint or interference from them, to interview 
officers, employees, or agents of Defendants, who may have 
counsel present, regarding any matters contained in this 
Final Judgment. 

(0) Upon written request of the Assistant Attorney General 
in charge of the Antitrust Division, on reasonable notice 
given to Defendants at their principal offices, subject to any 
lawful privilege, Defendants shall submit such written 
reports, under oath if requested, with respect to any matters 
contained in this Final Judgment. 

(C) No information or documents obtained by the means 
provided by this Section shall be divulged by the Plaintiff to 
any person other than a duly authorized representative of the 
Executive Branch of the United States government, except 
in the course of legal proceedings to which the United States 
is a party, or for the purpose of securing compliance with 
this Final Judgment, or as otherwise required by law. 

*4 @) If at the time information or documents are fiunished 
by Defendants to Plaintiff, Defendants represent and 
identify in writing the material in any such information or 
document to which a claim of protection may be asserted 
under Rule 26(c)(7) of the Federal Rules of Civil Procedure, 
and Defendants mark each pertinent page of such material 
"Subject to claim of protection under Rule 26(c)(7) of the 
Federal Rules of Civil Procedure," then ten days notice shall 
be given by Plaintiff to Defendants prior to divulging such 
material in any legal proceeding (other than a grand jury 
proceeding) to which Defendants are not a party. 

VI. 
FURTHER ELEMEhTS OF JUDGMENT 

(A) This Final Judgment shall expire on the tenth 
anniversary of the date of its entry. 

(B) Jurisdiction is retained by this Court over this action and 
the parties thereto for the purpose of enabling any of the 
parties thereto to apply to this Court at any time for further 
orders and directions as may be necessary or appropriate to 
cany out or construe this Final Judgment, to modify or 
terminate any of its provisions, to enforce compliance, and 
to punish violations of its provisions. 

VIT. 

PUBLIC INTEREST 
Entry of this Final Judgment is in the public interest. 

Competitive Tmpact Statement [FN*] 

FN* This does not constitute a portion of the -final 
judgment.--CCH. 

The United States, pursuant to Section 2(b) of the Antitrust 
Procedures and Penalties Act (''APPAI'), 15 U.S.C. 9 
16(b)-(h), files this Competitive Impact Statement relating 
to the proposed Final Judgment submitted for entry in this 
civil proceeding. 

I. 
Nature and Purpose of the Proceeding 

On February 15, 1996, the United States filed a civil 
antitrust Compliant to prevent and restrain Waste 
Management, Inc. ("WMI"), Waste Management of 
Georgia, Tnc. ("WMG"), d/b/a Waste Management of 
Savannah, and Waste Management of Louisiana, Inc 
(WML"), d/b/a Waste Management of Central Louisiana 
from using contracts that have restrictive and 
anticompetitive effects in the small containerized hauling 
service markets in Savannah and Central Louisiana, in 
violation of Section 2 of the Sherman Act, 15 U.S.C. As 
alleged in the Compliant, Defendants has attempted to 
monopolize small containerized hauling service in the 
Savannah and Central Louisiana geographic markets by 
using and enforcing contracts containing restrictive 
provisions to maintain and enhance their existing market 
power there. 

The Complaint alleges that: ( I )  Defendant WMG has 
market power in small containerized haufing services in the 
Savannah, GA market and Defendant WML has market 
power in small containerized hauling service in the Central 
Louisiana market; (2) Defendants, acting with specific 
intent, used and enforced contracts containing restrictive 
provisions to excIude and constrain competition and to 
maintain and enhance their market power in small 
containerized hauling service in those markets; (3) in the 
context of their large market shares and market power, 
Defendants' use and enforcement of those contracts in the 
Savannah and Central Louisiana markets has had 
anticompetitive and exclusionary effects by significantly 
increasing barriers to entry facing new entrants and barriers 
to expansion faced by small incumbents; (4) Defendants' 
market power is maintained and enhanced by their use and 
enforcement of those contracts; and, ( 5 )  as a result, there is a 
dangerous probability that Defendants will achieve 
monopoly power in the Savannah and Central Louisiana 
mark e ts . 
*5 In its Complaint, Plaintiff seeks, among other relief, a 
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permanent injunction preventing Defendants from construction material and other solid waste from homes, 
continuing any of the anticompetitive practices alleged to businesses and industries, and the transporting of that waste 
violate the Sherman Act, and thus affording fair to a landfill or other disposal site. These services may be 
opportunities for other firms to compete in small provided by private haulers directly to residential, 
containerized hauling service in the Savannah and Central commercial and industrial customers, or indirectiy through 
Louisiana markets. municipal contracts and franchises. 

The United States and Defendants also have filed a 
stipulation by which the parties consented to the entry o f a  
proposed Final Judgment designed to eliminate the 
anticompetitive effects of Defendants' actions in the 
Savannah and Central Louisiana markets. Under the 
proposed Final Judgment, as explained more fidly below, in 
dealing with small-container customers in the Savannah and 
Central Louisiana markets, Defendants would only be 
permitted to enter into contracts containing significantty less 
restrictive terms than the contracts they now in use in those 
markets. Furthermore, Defendants woutd be prohibited from 
enforcing provisions in existing contracts that are 
inconsistent with the Final Judgment. 

The United States and the Defendants have stipulated that 
the proposed Final Judgment may be entered after 
compliance with the APPA. Entry of the proposed Final 
Judgment would terminate the action, except that the Court 
would retain jurisdiction to construe, modify, or enforce the 
provisions of the proposed Final Judgment and to punish 
violations thereof. 

11. 
Description of the Events Giving Rise to the Alleged 

Violation 

Waste Management, Inc. ("WMI"), a subsidiary of W M X  
Technologies, Inc., is the worlds largest company engaged 
in the solid waste hauling and disposal business, with 
operations throughout the United States. WMI had total 
1994 revenues of approximately $5.8 billion. 

Waste Management of Georgia, Inc. ("WMG"), d/b/a 
Waste Management of Savannah, is a subsidiary of WlMI 
with its principal ofices in Savannah, GA. It is the largest 
solid waste hauling and disposal company in the Savannah 
market. WMG had revenues of over $14 million in its 1994 
fiscal year. 

Waste Management of Louisiana, h c .  ("WML"), d/b/a 
Waste Management of Central Louisiana, is also a 
subsidiary of W. It has offices in Alexandria, LA and 
Natchitoches, LA. Tt is the largest solid waste hauling and 
disposal company in the Central Louisiana market. WML 
had revenues over $3 million in its 1994 fiscal year. 

A. The Solid Waste Hauling Industry 

Solid waste hauling involves the collection of paper, food, 

Service to commercial customers accounts for a large 
percentage of total hauling revenues. Commercial customers 
include restaurants, large apartment complexes, retail and 
wholesale stores, office buildings, and industrial parks. 
These customers typically generate a substantially larger 
volume of waste than do residential customers. Waste 
generated by commercial customers is generally placed in 
metal containers of two to ten cubic yards provided by their 
hauling company. In the markets at issue, two to ten cubic 
yard containers are called "small containers." Small 
containers are collected primarily by fiontend load vehicles 
that lift the containers over the ffont of the truck by mcans 
of a hydraulic hoist and empty them into the storage section 
of the vehicle, where the waste is compacted. Service to 
commercial customers that use small containers is called 
''small containerized hauling service." 

*6 Solid waste hauling firms also provide service to 
residential and industrial (or "roll-off') customers. 
Residential customers, typically households and small 
apartment complexes that generate small amounts of waste, 
use noncontainerized solid waste hauling service, normally 
placing their waste in plastic bags, trash cans, or small 
plastic containers at curbside. 

Industrial or roll-off customers include factories and 
construction sites. These customers either generate 
non-compactible waste, such as concretc or building debris, 
or very large quantities of compactible waste. They deposit 
their waste into very large containers (usually 20 to 40 cubic 
yards) that are loaded onto a roll-off truck and transported 
individually to the disposal site where they are emptied 
before being returned to the customer's premises. Some 
customers, like shopping malls, use large, roll-off containers 
with compactors. This type of customer generally generates 
compactible trash similar to the waste of commercial 
customers, but in much greater quantities; it  is more 
economical for this type of customer to use toll-off service 
with a compactor than to use a number of small containers 
picked up multiple times a week. 

8. Relevant Product Market 

The relevant product market is small containerized hauling 
service. There are no practical substitutes for this service. 
Small containerized hauling service customers will not 
generally switch to noncontainerized service in the event of 
a price increase, because it is too impractical and more 
costly for those customers to bag and carry their volume of 
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trash to the curb for hand pick-up. Similarly, roll-off service 
is much too costly and the container takes up too much 
space for most small containerized hauling service 
customers. Only customers that generate the largest volumes 
of compactibte solid waste can economically consider 
rotboff service, and for customers that do generate large 
votumes of waste, roI1-off service is usually the only viable 
option. 

C. Relevant Geographic Markets 

The relevant geographic markets are the Savannah market 
and the Central Louisiana market. Small containerized solid 
waste hauling services are generally provided in very 
localized areas. Route density (a large number of customers 
that are close together) is necessary for small containerized 
solid waste hauling firms to be profitable. In addition, it is 
not economically efficient for heavy trash hauling 
equipment to travel long distances fiom customers without 
collecting significant amounts of waste. Thus, it is not 
efficient for a hauler to serve major metropolitan areas from 
a distant base. Haulers, therefore, generally establish 
garages and related facilities within each major local area 
served. 

D. Defendunfs' Attempt to Monopolize 

Defendant W G  has market power in small containerized 
hading service in the Savannah market. WMG has 
maintained a very high market share since at least 
1991--consistently in excess of 60 percent. 

"7 Defendant WML has market power in small 
containerized hauling service in the Central Louisiana 
market. WML has maintained a very high market share 
since at least 1988--consistently in excess of 60 percent. 

There are substantia[ barriers to entry and to expansion into 
the small containerized hauling markets in Savannah and in 
Central Louisiana. A new entrant or small incumbent hauler 
must be able to achieve minimum efficient scale to be 
competitive. First, it must be able to generate enough 
revenues to cover significant fixed costs and overhead. 

Second, a new entrant or small incumbent hauler must be 
able to obtain enough customers to use its trucks efficiently. 
For example, it is not efficient to use a truck half a day 
because the firm doesn't have enough customers to fi l l  up 
the truck. 

Third, a new entrant or small incumbent hauler needs to 
obtain customers that are close together on its routes (called 
"route density"). Having customers close together enables a 
company to pick up more waste in less time (and generate 
more revenues in less time). The better a firm's route 
density, the lower its operating costs. 

Until a firm overcomes these barriers, the new entrant or 
smafl incumbent will have higher operating costs than 
Defendants in the relevant geographic markets, may not 
operate at a profit, and will be unable effectively to 
constrain pricing by Defendants in those markets. 

Defendant WMG in the Savannah market and Defendant 
WML in the Central Louisiana market have entered into 
written contracts with the vast majority of their small 
containerized hauling customers. Many of these contracts 
contain terms that, when taken together in the relevant 
markets where Defendants have market power, make it 
more difficult and costly for customers to switch to a 
competitor of Defendants and aflows Defendants to bid to 
retain customers approached by a compctitor. 

The contracts enhance and maintain Defendants' market 
power in the Savannah and Central Louisiana markets by 
significantly raising the cost and time required by a new 
entrant or small incumbent firm to build its customer base 
and obtain efficient scale and route density. Therefore, 
Defendants' use and enforcement of these contracts in the 
Savannah and Central Louisiana markets raise barriers to 
entry and expansion in those markets. Those contract terms 
are: 

a. A provision giving Defendants the exclusive right to 
collect and dispose of all the customers' solid waste and 
rec yclables; 

b. An initial term of three years; 

c. A renewal term of three years that automatically renews 
unless the customer sends Defendants a written notice of 
cancellation by certified mail more than 60 days fiom the 
end of the initial or renewal term; 

d. A term that requires a customer that terminates the 
contract at any other time to pay Defendants, as liquidated 
damages, its most recent monthly charge times six (if the 
remaining term is six or more months) or its most recent 
monthly charge times the number of months remaining 
under the contract (if the remaining term is less than six 
months); and 

"8 e. A "right to compete" clause that requires the customer 
to give Defendants notice of any offer by or to a hauling 
competitor or requires the customer to give Defendants a 
reasonable opportunity to respond to such an offer for any 
period not covered by the contract. 

The appearance and format of the contracts also enhances 
Defendants' ability to use the contracts to maintain their 
market power in these markets. The provisions that make it 
difficult for a customer to switch to a competing hauler are 
not obvious to customers in the relevant markets. The 
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document is not labeled "Contract" so its legally binding 
nature is not always apparent to the customer. Also, all the 
restrictive provisions mentioned above are in small print on 
the back of the document. 

Defendants' use and enforcement of the contracts described 
above in the Savannah and Central Louisiana markets have 
raised the barriers already faced by new entrants and small 
existing firms in those markets. Defendants' use and 
enforcement of the contracts has reduced the likelihood that 
the customers will switch to a Defendant's competitor. 
Given Defendants' market power, this has made it more 
difficult for competitors to achieve efficient scale, obtain 
sufficient customers to use their trucks eficiently, and 
develop sufficient route density to be profitable and to 
constrain Defendants' pricing in those markets. 

Ill. 
Explanation of the Proposed Final Judgment 

The proposed Final Judgment will end the unlawful 
practices currently used by Defendants to perpetuate and 
enhance their market power in the Savannah and Central 
Louisiana markets. It requires Defendants to offer less 
restrictive contracts to small containerized hauling 
customers in the Savannah and Central Louisiana markets. 
[FNlI 

FNI. The proposed Final Judgment applies to a11 
contracts entered into by Defendants with 
customers for service locations in the relevant 
markets except contracts described in Paragraph 
IV(G). Contracts awarded to Defendants by 
municipal or government entities as a result of a 
formal request for bids or a formal request for 
proposals need not contain the provisions dictated 
by the proposed Final Judgment. These contracts 
were excluded fiom the decree to assure that 
competition for such bids would not be adversely 
affected by preventing Defendants from bidding. 

In particular, Paragraphs IV(A) and (B) prohibit Defendants 
from entering into contracts containing the type of 
restrictive terms described above. Paragraphs W(C), (D), 
{E), and (F) are designed to bring existing contracts into 
compliance with the proposed Final Judgment on an 
expeditious basis. 

A. Prohibirion of Contract Terms and Formats 

contracts, the long initial term and long renewal terms 
prevent new entrants and small incumbents, no matter how 
competitive, from quickly obtaining enough customers that 
are close together to be profitable. Shortening the initial 
term and the renewal term will allow competitors -to 
compete for more of the customer base each year and; if 
they compete effectively, to obtain efficient scale and route 
density more quickly. This, in turn, will enhance 
competition in the relevant markets and will help offset 
Defendants' market power. 

*9 Paragraph IV(A)( 1) prohibits Defendants from using 
contracts for service locations in the Savannah and Central 
Louisiana markets that have an initial term longer than two 
years, except under certain very limited circumstances. 

A contract with an initial term in excess of two years in the 
relevant markets is permitted, under limited circumstances, 
pursuant to Paragraph IV(3) of the proposed Final 
Judgment, but the contracts must otherwise conform to the 
FinaI Judgment. The United States is aware that some 
customers, for valid business reasons such as long-term 
price assurance, want contracts with an initial term longer 
than two years. Paragraph N(B) is intended to pennit 
customers who want them to have such contracts, while 
ensuring that customers who have not made such a choice 
do not, nevertheless, find themselves with long contracts. 
Under Paragraph IV(B)(1), Defendants may sign a contract 
of longer than two years with a customer, but only if the 
customer has been offered the two year contract and has 
acknowledged, in writing, that this offer was made. [FN2] 
Even if the customer signs a contract with an initial term 
longer than two years, the customer retains the right to 
terminate that contract at the end of the first two years, 
without payment of any liquidated damages, pursuant to 
Paragraph IV(B)(2). Paragraph TV(B) was included to give 
Defendants the ability to contract with customers who truly 
want a longer term, for the United States anticipates that 
contracts with initial terms longer than two years will be the 
exception, not the rule. To assure such an outcome, 
Paragraph TV(B)(4) limits the number of service locations 
subject to such contracts in either the Savannah or Central 
Louisiana markets to no more than 25 percent of the tota! 
number of small containerized solid waste hading service 
locations in each relevant market. 

FN2. The United Statcs envisions that the 
customer's written acknowledgment that the two 
year contract was offered, but declined, by the 
customer could be made by having the customer 
check an appropriate box on the face of the 
contract near the customer's signature, or by some 
similar mechanism. 

The Contracts used most frequently by defendants in the 
relevant markets have an initial term of three years and 
renew automatically and perpetually for additional 
three-year terms unless cancelled by the customer. In these 
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contract with a renewal term longer than one year in length, 
down from the three-year renewal term used as a standard in 
the Savannah and Central Louisiana markets. 

Paragraph TV(A)(3) increases the period of time that a 
customer may notify Defendants of its intention not to 
renew the contract fiom a period ending 60 days before the 
end of any initial or renewal term to a period ending 30 days 
before the end of any such term. This allows the customer t o  
make a decision concerning renewal closer to the end of the 
contract term. A customer is more likely to consider 
whether or not it wants its existing contract renewal the 
closer than customer is to the end of the contract term. 
Paragraph IV(A)(3) assures that a customer will be able to 
choose not to renew its contract up to 30 days from the end 
of the contract term. Paragraph IV(A)(3) also eliminates the 
requirement that a customer give its nonrenewal notice in 
writing and send it to Defendants by certified mail. A 
telephone call or letter is sufficient under the proposed Final 
Judgment. These changes in the notification provisions 
make it easier for the customer not to renew within the 
terms of the contract. This, in turn, enhances customer 
choice and enables a new entrant or small incumbent to 
compete for more customers. 

*lo A liquidated damages provision is intended to allow a 
seller to recover otherwise unrecoverable costs where the 
amount of the damage resulting from a breach of contract is 
difficult to determine, Defendants do incur some 
unrecoverable costs, including sales costs, in contracting 
with customers for small containerized solid waste hauling 
services. The contract currently most widely used by 
Defendants in the relevant markets contain the following 
liquidation damages provision for early termination: the 
customer must pay six times its prior monthly charge unless 
the contract has a remaining term of less than six months, in 
which case the customer pays its prior monthly charge times 
the number of months remaining in its contract term. I f  this 
case went to trial, the United States believes it could prove 
that these liquidated damages far surpass the contracting 
costs the Defendants incur, and that, in the relevant markets 
where Defendants have market power, Defendants have 
threatened to enforce such liquidated damages provisions 
with the effect that customers did not switch to new entrants 
and small incumbents when they desired to do so. In the 
presence of market power, the threat of enforcing large 
liquidated damages provisions can deter sufficient 
customers from switching to a competitor and harm 
competition. 

Paragraphs IV(A)(4) and (5 )  reduce the amount of 
liquidated damages Defendants can collect fiom a customer. 
The liquidated damages Defendants may collect from a 
customer in the relevant markets during the first year of the 
initial term of a customer's contract are reduced to the 

greater of three times the customer's prior monthly charge or 
average 'monthly charge over the prior six months. A firm 
that has been a customer of a Defendant for a continuous 
period in excess of one year can be required to pay 
Defendants no more than two times the greater of the 
customer's prior monthly charge or average monthly charges 
over the past six months. The changes made in the 
liquidated damages provisions make it less expensive (and 
therefore more likely) that a customer can switch to a 
competing hauler should it choose to do so during the 
contract term. Defendants have incurred costs to sign small 
containerized solid waste hauting customers to contracts. 
However, as customers pay their monthly bills over time, 
the unrecovered amount of those costs decreases. That fact 
is reflected in the proposal Final Judgment by the reduction 
of the liquidated damages Defendants may collect once a 
firm has been Defendants' customer for more than one year. 

Paragraph IV(A)(6) prohibits Defendants from including a 
"right to compete" clause in their contracts in the relevant 
markets. That clause requires a customer to give Defendants 
notice of any offer by or to another solid waste hauling firm 
or requires the customer to give Defendants a reasonable 
opportunity to respond to such an offer for any period not 
covered by the contract. Defendants currently use a clause 
in the vast majority of contracts in use in the Savannah and 
Central Louisiana markets. [FN3] Such a clause enables a 
firm with market power easily to deny a sufficient customer 
base to new entrants or small incumbents because the 
customer must notify it of the terms of offers from 
competitors before the competitor obtains a single 
customer's business. It is a simpIe matter for the dominant 
firm to match or beat the competitor's price and induce the 
customer not to switch to the competitor. Furthermore, it 
allows the dominant firm to target price reductions only to 
those customers approached by a competitor without 
dropping prices across the board, The existence of this 
clause reduces a new entrant's expected profitability for 
luring a customer away from Defendants. It has the effect of 
retarding entry. The Final Judgment prohibits the use of this 
provision in the relevant markets. 

FN3. The clause reads: "RIGHT TO COMPETE. 
Customer grants to Contractor the right to compete 
with any offer which Customer receives (or intends 
to make) relating to the provision of nonhazardous 
waste collection and disposal services upon the 
termination of this Agreement for any reason, and 
agrees to give Contractor written notice of any 
such offer and reasonable opportunity to respond to 
it." 

*11 The contracts predominantly used by Defendants in the 
relevant markets currently give Defendants the exclusive 
right to perfom all of a customer's solid waste hauling 

Copr. 0 West 2003 No Claim to Orig. US. Govt. Works 



1996 WL 426830 
1996-2 Trade Cases P 71,455 
(Cite as: 1996 WL 426830 (S.D.Ga.)) 

Page 8 1 

services and recycling, just because the customer has signed 
a contract for small containerized solid waste hauling 
service. Paragraph W(A)(8) of the proposed Final Judgment 
prohibits this provision in the relevant markets. Instead, it 
provides that Defendants may perform onIy those services a 
customer selects. Defendants may perform all types of solid 
waste hauling services and recycling for a customer only if 
the customer affirmatively chooses to have Defendants do 
so by so stating on the front of the contract. [FN4] The 
United States does not intend this provision to prohibit 
Defendants from requiring that it be the exclusive supplier 
of any type of service for which it contracts with a 
customer. For example, if a customer contracts with 
Defendants to perform small containerized solid waste 
hauling service at a specific service location, Defendants 
may require that it be the exclusive supplier for that service 
at that location. 

FN4. The United States anticipates that the 
customer should be able to affirmatively indicate 
its choice of service types by checking a box, by 
writing in the type of service it wants on the front 
of the contract, or by some similar mechanism. 

Paragraph IV(A)(7) of the proposed Final Judgment also 
requires Defendant to change the appearance and format of 
its contracts in the relevant markets. If this case went to 
trial, evidence from customers in those markets would show 
that some of them were not aware they had signed legally 
binding documents. Therefore, the proposed Final Judgment 
requires that the document be labeled "SERVICE 
CONTRACT" in large letters. Furthermore, evidence from 
customers in the relevant markets would show that the 
contractual provisions that enable a firm with market power 
to restrict customers from switching to a competitor are in 
very small print on the back of the document. The proposed 
Final Judgment requires that the contracts used in the 
relevant markets be easily readable in formatting and 
type-face. 

B. Transition Rules 
In the Stipulation consenting to the entry of the proposed 
Final Judgment, Defendants agreed to abide by the 
provisions of the proposed Final Judgment immediately 
upon the filing of the Complaint, Le., as of February 15, 
1996. Among other things, the transition provisions 
described herein will require Defendants to abide by the 
foregoing limitations and prohibitions when entering into 
any contracts with new small containerized hauling 
customers after February 15, 1996. Certain additional 
provisions of the proposed Final Judgment also apply to 
existing customer contracts that are inconsistent with the 
proposed Final Judgment's requirements for new customer 
contracts. 

Under Paragraph IV(C), Defendants must offer contracts 
that conform with Paragraphs IV(A) or (B) of the proposed 
Final Judgment to all new customers with service locatrons 
in the Savannah and Central Louisiana .markets beginning 
today, the date of the filing of the executed Stipulation. - 

Under Paragraph IV(D), within 30 days of the entry of the 
proposed Final Judgment, Defendants must notify existing 
customers in the Savannah and Central Louisiana markets 
who have contracts with an initial term longer than two 
years and do not otherwise comply with the proposed Final 
Judgment of their right to sign a new contract complying 
with the proposed Final Judgment. These notices must also 
inform any customers choosing to retain their existing 
contracts that no provisions inconsistent with the proposed 
Final Judgment will be enforced against them. With regard 
to municipal and government entities. Defendants are not 
required to notify those entities with nonconforming 
contracts that were awarded on the basis of a formal request 
for bids or a formal request for proposals issued by the 
customer. 

"12 Paragraph IV(E) requires Defendants to give an 
additional notice in the form of a reminder to any customer 
subject to a nonconforming contract that enters a renewal 
term 120 days or more after the enhy of the proposed Final 
Judgment. Defendants must send the reminder to each such 
customer ninety (90) days or more prior to the effective date 
of the renewal term. The reminder informs the customer that 
it must cancel its contract by a certain date or the contract 
will renew. It also reminds the customer that it may enter 
into a new contract conforming to the proposed Final 
Judgment on request and that terms in the customer's 
existing contract that are inconsistent with the new form 
will not be enforced against it. Defendants may send this 
reminder as part of a monthly bill, as long as it appears on a 
separate page and in large print so that it w11l be noticeable. 

Under Paragraph IV(F), Defendants may not enforce 
contract provisions inconsistent with the Final Judgment 
upon entry of the Final Judgment by the Court. 

Under Paragraphs N(G) and (H), the proposed Final 
Judgment makes clear that contracts awarded by municipal 
or govemment entities on the basis of a formal request for 
bids or proposals issued by the customer need not compiy 
with Paragraphs IV(A)-(F). Moreover, nothing in the 
proposed Final Judgment requires Defendants to do 
business with any customer. 

Paragraphs IV(C)-(F) further two consistent goals. 
Opportunities for competition in small containerized hauling 
service in the relevant markets will be fostered by a rapid 
end to the provisions that significantly raise entry barriers in 
the relevant markets. At the same time, the transition rules 
avoid creating m y  unnecessary disruption of the customers' 
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trash hauling service that might result from voiding all 
nonconforming contracts. Existing customers are not 
required to terminate or amend their existing contracts with 
Defendants; the choice belongs to the customer. However, 
Defendants may not enforce against any customer any 
provision inconsistent with the proposed Final Judgment. 

To ensure that existing customers learn of their rights under 
the proposed Final Judgment, Paragraphs N(D) and (E)- 
require Defendants to notify customers of their rights under 
the Final Judgment and remind them of their right to 
terminate their existing contract or to sign a new contract 
form. 

C. Enforcement 

Section V of the proposed Final Judgment establishes 
standards and procedures by which the Department of 
Justice may obtain access to documents and information 
from Defendants related to their compliance with the 
proposed Final Judgment. 

D. Duration 

Section VI of the proposed Final Judgment provides that the 
Final Judgment will expire on the tenth year after its entry. 
Jurisdiction will be retained by the Court to conduct fbrther 
proceedings relating to the Final Judgment, as specified in 
Section VI. 

IV. 
Remedies Available to Potential Private Litigants 

"13 Section 4 of the Clayton Act (15 U.S.C. 15) provides 
that any person who has been injured as a result of conduct 
prohibited by the antitrust laws may bring suit in federal 
court to recover three times the damages the person has 
suffered, as well as costs and reasonable attorneys' fees. 
Entry of the proposed Final Judgment will neither impair 
nor assist the bringing of any private antitrust damage 
action. Under the provisions of Section 5(a) of the Clayton 
Act (15 U.S.C. 16(a)), the proposed Final Judgment has no 

The APPA provides a pen& of at least 60 days preceding 
the effective date of the proposed Final Judgment within 
which any person may submit to the United States written 
comments regarding the proposed Final Judgment. Any 
person who wishes to comment should do so within sixty 
(60) days of the date of publication of this Competitive 
Impact Statement in the Federal Register. The United States 
will evaluate and respond to the comments. All comments 
will be given due consideration by the Department of 
Justice, which remains free to withdraw its consent to the 
proposed Judgment at any time prior to entry. The 
comments and the response of the United States will be filed 
with the Court and published in the Federal Register. 

Written comments should be submitted to: Anthony V 
Nanni, Chief, Litigation I Section, Antitrust Division, 
United States Department of Justice, 1401 H Street N.W., 
Suite 4000, Washington, D.C. 20530. 

The proposed Final Judgment provides that the Court retains 
jurisdiction over this action, and the parties may apply to the 
Court for any order necessary or appropriate for the 
modification, interpretation, or enforcement of the Final 
Judgment. 

VI. 
Alternatives to the Proposed Final Judgment 

The United States considered, as an alternative to the 
proposed Final Judgment, litigation against Defendants. The 
United States could have brought suit and sought 
preliminary and permanent injunctions against the use and 
enforcement of these contracts by Defendants in the relevant 
markets. The United States is satisfied, however, that the 
relief outlined in the proposed Final Judgment will 
elimination Defendants' ability to use restrictive and 
anticompetitive contracts to maintain and enhance their 
market power in the relevant markets. The United States 
believes that these contracts wit1 no longer inhibit the ability 
of a new entrant to compete with the Defendants, The relief 
sought will allow new enhy and expansion by existing firms 
in those markets. 

VII. 
Standard of Review Under [he APPA for Proposed Final 

Judgment 

*14 The APPA requires that proposed consent judgments in 
antitrust cases brought by the United States be subject to a 

prima facie effect in any subsequent private- lawsuit that 
may be brought against defendants. 

V. 
Procedures Available far Modificafion Of the Proposed 

Final Judgment 

The United States and Defendants have stipulated that the 
proposed Final Judgment may be entered by the Court after 
compliance with the provisions of the APPA, provided that 
the United States has not withdrawn its consent. The APPA 
conditions entry upon the Court's determination that the 
proposed Finaf Judgment is in the public interest. 

sixty-day comment period, after which the court shall 
determine whether entry of the proposed Final Judgment ''is 
in the public interest." In making that determination, the 
court may consider- 

(1) the competitive impact of such judgment, including 
termination of alleged violations, provisions for 
enforcement and modification, duration or relief sought, 
anticipated effects of alternative remedies actually 
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considered, and any other considerations bearing upon the 
adequacy of such judgment; 
(2) the impact of entry of such judgment upon the public 
generally and individuals alleging specific injury from the 
vioIations set forth in the complaint including 
consideration of the public benefit, if any, to be derived 
from a determination of the issues at trial. 

15 U.S.C. 16(e). As the D.C.Circuit recently held this 
statute permits a court to consider, among other things, the 
relationship between the remedy secured and the specific 
altegations set forth in the government's complaint, whether 
the decree is sufficiently clear, whether enforcement 
mechanisms are suficient, and whether the decree may 
positively harm third parties. See United States v. Mh-osoB 

(D.C.Cir. 1995). In conducting this inquiry, "the Court is 
nowhere compelled to go to trial or to engage in extended 
proceedings which might have the effect of vitiating the 
benefits of prompt and less costly settlement through the 
consent decree process." [FN5] 

[1995-1 TRADE CASES 7 71,0271, 56 F.3d 1448, 1462 

FN5. 119 Cong.Rec. 24598 (1973). See United 
States v. Gillette Co. [I9752 TRADE CASES 'fi 
60,6511, 406 F-Supp. 713, 715 (D.Mass.1975). A 
"public interest" determination can be made 
properIy on the basis of the Competitive Impact 
Statement and Responses to Comments fiied 
pursuant to the APPA. Although the APPA 
authorizes the use of additional procedures, 15 
U.S.C. 4 16(f), those procedures are discretionary. 
A court need not invoke any of them unless it 
believes that the comments have raised significant 
issues and that firther proceedings would aid the 
court in resolving those issues. See H.R,Rep. 
93-1463, 93rd Cong.2d Sess. 8-9, reprinted in 
(1974) U.S.Code Cong. & Ad.News 6535,6538. 

Rather absent a showing of corrupt failure of the 
government to discharge its duty, the Court, in making its 
public interest finding, should ... carefully consider the 
expIanations of the government in the competitive impact 
statement and its responses to comments in order to 
determine whether those explanations are reasonable 
under the circumstances. 

United Stales v. Mid-America Dailymen, Inc., 1977- 1 
TRADE CASES 7 61,508, at 71,980 (W.D.Mo. 1977). 

The Court's inquiry, under the APPA, is whether the 
settlement is "within the reaches of the public interest." 
[FN6] The proposed Final Judgment enjoins the Defendants' 
continued use of overly restrictive contract terms and opens 
local markets to increased competition, thus effectively 
furthering the public interest. 
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FN6. United States v. Bechfel [1981-1 TRADE 
- CASES 7 64,111], 648 F.2d 660, 666 (9th Cir.), 

cerf. denied, 454 U.S. 1083 (1981); (citations 
omitted) (emphasis added); see United Stotes v. 
BNS, Inc. [1988-2 TRADE CASES 68,2233, 858 
F.2d 456, 463, (9th Cir.1988); United States v. 
National Broadcasfing Co. [ 1978- 1 TRADE 
CASES 61,8421, 449 F.Supp. 1127, 1 143 
(C.D.Ca1.1978); United States 1'. Gillelre Co., 406 
FSupp. at 716; see also United Stales v. American 
Cyunamid Co. 11983-2 TRADE CASES 7 65,6561, 
719 F.2d 558, 565 (2d Cir,1983), cert. denied, 465 
U.S. I101 (1984); Unired States u. American Tel. 
und Tel. L'o. [1982-2 TRADE CASES fi 64,900, 
64,9791, 552 F.Supp. 13 1, 150 (D.D.C. 1982), afld 
sub nom. Maryland v. United States 11983-1 
TRADE CASES 1 65,2331,460 U.S. 1001 (1983) 
quoting United States I*. Gilfette Co., supra, 406 
F.Supp. at 716; United Stutes v. A ~ c Q ~  Aluminum, 

F.Supp. 619,622 w.D.Ky.1985). 
Ltd. [1985-1 TRADE CASES fi 66,4285, 605 

vnr. 
Determinative Documents 

There are no determinative materiafs or documents within 
the meaning of the APPA that were considered by the 
United States in formulating the proposed Final Judgment. 
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