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PETITION OF FLORIDA DIGITAL NETWORK, INC. 

d/b/a FDN COMMUNICATIONS FOR SUSPENSION OF OR FOR A STAY OF THE EFFECTIVE DATE OF BELLSOUTH TELECOMMUNICATIONS INC.’S 2004 KEY CUSTOMER PROMOTIONAL TARIFF FILING OF DECEMBER 17, 2003

Florida Digital Network, Inc., d/b/a FDN Communications (“FDN” or “Petitioner”) hereby petitions the Florida Public Service Communication (“FPSC” or “Commission”) pursuant to Section 364.059, Florida Statutes, to suspend, or stay of the effective date of, the 2004 Key Customer tariff filed by BellSouth Telecommunications, Inc. (“BellSouth”) on December 17, 2003.
  FDN respectfully requests pursuant to Sections 364.3381, 354.01(a), (c) and (g), Florida Statutes, that the Commission immediately review and take said action to postpone the 2004 Key Customer tariff.  These actions are necessary in order for the Commission to enforce Sections 364.01(4)(a), (c) and (g), 364.051(6), 364.08, 364.09, 364.10, and 364.3381, Florida Statutes, and its prior orders.

In support of this Petition, FDN states as follows:

I.
BACKGROUND
1. FDN is a competitive local exchange carrier (“CLEC”) certificated by the FPSC.  Therefore, FDN is a substantially affected competitor of BellSouth and, as such, has standing to file this proceeding.  In addition, FDN is a retail business class customer of BellSouth.

2. The Petitioner’s name. address and telephone number is:

FDN Communications 
290 North Orange Ave.

Suite 2000

Orlando, Florida  32801

407-835-0300

3. The Petitioner’s representative’s name. address and telephone number is:

Matthew Feil, General Counsel

FDN Communications 
290 North Orange Ave.

Suite 2000

Orlando, Florida  32801

407-835-0460

4. BellSouth provides local exchange and other services within its legacy franchised areas in Florida.  BellSouth is a “Bell Operating Company” and an “incumbent local exchange carrier” (“ILEC”) under the terms of the Federal Telecommunications Act (“the Act”) and is certificated as a Florida ILEC.  BellSouth’s principal office in Florida is located at 150 South Monroe Street, Suite 400, Tallahassee, Florida  32301.

5. According to the Commission’s Annual Report on Competition for Telecommunications Markets in Florida dated June, 30, 2003, BellSouth has a 79 percent total market share (64% business market share) in its ILEC territory.
  Even by conservative estimates of business customer market share, BellSouth is by far the single dominant provider in its ILEC territory in Florida.  
6. Over the last few years, BellSouth has filed with the Commission various promotional tariffs of temporary duration that offer price reductions to eligible subscribers.  Many of these promotional programs are known as Key Customer programs.  BellSouth has filed Key Customer promotions in 2000, 2001, 2002, 2003, and now 2004.  These Key Customer promotions have offered discounts (increasing in degree over the years) off total billed revenue and a waiver of certain line connection charges.
 
7. The BellSouth Key Customer promotions establish eligibility criteria, and the chief eligibility criterion is customer location.  As of September 2002, nearly 30% of customers who were eligible for the 2002 Key Customer program signed contracts with BellSouth for the program.  In other words, BellSouth locked up nearly 30% of the market with one promotional program in 9 months.  The total number of customers locked up under BellSouth contracts for all Key Customer (prior and current) and all like promotions (such as Simple Solutions) must be significantly above 30%.  BellSouth’s hold on the market and its market power and influence is illustrated by the percentage of the market locked up under contracts as much as by BellSouth’s raw market share.  
8. FDN has previously filed Petitions requesting review and cancellation of BellSouth’s tariff filings implementing these Key Customer promotions.
  These Petitions were consolidated with a separate Petition of the Florida Competitive Carriers Association, which protested a third promotional filing.
  All three Petitions claimed that BellSouth’s promotional tariffs were anticompetitive and otherwise violated Florida law.  Earlier this year, however, in the Commission’s Key Customer Final Order, the Commission determined that the suspect tariffs were not unfair, anticompetitive or discriminatory in violation of the Florida States.  See In re  Petition for expedited review and cancellation of BellSouth Telecommunications, Inc.’s Key Customer promotional tariffs and for investigation of BellSouth’s promotional pricing and marketing practices, by Florida Digital Network, Inc., et. al, Order No. PSC-03-0726-FOF-TP, Docket Nos. 020119-TP, 020578-TP & 021252-TP (June 19, 2003) (hereinafter “Key Customer Final Order”).  FDN has appealed these Orders to the Florida Supreme Court.
9. While BellSouth’s 2004 Key Customer tariff is similar to the prior promotional tariffs in certain respects, new provisions in the 2004 Key Customer Tariff distinguish it from the prior filings and must be reviewed anew.  Specifically, the 2004 Key Customer Tariff contains entirely new provisions regarding termination penalties and automatic renewal of the customer contract.  These proposals are so onerous that they will foreclose customer migration and must be eliminated as unfair and anticompetitive practices.  
10. The 2004 Key Customer promotion’s new termination liability language states that the subscriber will pay liquidated damages of $30 per month remaining on the contract plus any “special promotional rewards received.”  See 2004 Key Customer Promotion at Original Page 33.22.  Although not defined in the tariff, special promotional rewards could include all discounts credited for regulated total billed revenue and hunting service.  In addition, subscribers presumably would also have to pay for any line connection charges that were waived for new service subscribed to during the promotional period, as those too would be a special promotional reward.  
11. Also, the 2004 Key Customer promotion’s new automatic renewal language would have the effect of locking-up customer for terms of four or six years, or even in perpetuity.  Specifically, the automatic renewal language states that “Unless the subscriber notifies BellSouth in writing of its intent not to renew for another like Term under the Promotion at least sixty days (60) prior to expiration, then upon expiration of the initial Term, the Agreement shall be automatically renewed for the same Term initially selected.” See 2004 Key Customer Promotion at Original Page 33.25 (emphasis added).  A lock-in period of 2-3 years, with an automatic renewal period is clearly more anticompetitive than the tariff the Commission approved in the Key Customer Final Order.  Indeed, BellSouth’s main witness in that proceeding, Professor Pitofsky stated on the record that he did not view the 18-month and 36 month terms at issue in that proceeding as anticompetitive, but recognized that a longer period presented a different situation.  The 2004 Key Customer Tariff presents a very different situation -- far different from what the Commission previously considered – because the contracts automatically rollover and the contract terms may be perpetual.  
12. While BellSouth’s 2002 Key Customer promotions included early termination penalties, such penalties were either (a) repayment of the discounted charges plus $100 or (b) a fixed amount multiplied by the number of months remaining on the agreement plus repayment of waived line connection charges.  The 2002 Key Customer and 2003 Key Customer promotions also stated the “the Subscriber shall reimburse all rewards for line connection charges.”  See BellSouth Telecommunications, Inc. Florida General Subscriber Service Tariff at First Revised Page 34.0.2.3 and First Revised Page 34.0.2.6.
  Neither of these promotions required a fee per month remaining PLUS repayment of “any special promotion rewards received,”
 which, as stated above, could include both (1) rewards for line connection charges and (2) the monthly rewards based on total billed revenue.  

13. By using different language for liquidated damages from prior Key Customer tariffs, BellSouth has created an even more excessive and unfair penalty when the customer terminates or moves to another carrier.  For example, a customer on a 36-month term contract that has total billed revenue of $3000 per month and hunting, which costs $10 per month, per line,
 who cancels 24 months into the contract will have a $15,000 penalty whereas if the same customer cancels one (1) month into the contract will have a $1,660 penalty.  The chart below provides additional examples of the results of this penalty provision.
	Term
	Months Elapsed & Remaining
	Monthly Penalty

(Months Remaining) x (Penalty)
	TBR Penalty

(Months Elapsed) x (Monthly TBR Reward)
	Hunting Penalty

(Months Elapsed) x (Monthly Hunting Reward)
	Total Termination Penalty

	36
	35 & 1
	(1)($30) = $30
	(35)($600) = $21,000
	(35)($10) = $350
	$21,380

	36
	24 & 12 
	(12)($30) = $360
	(24)($600) = $14,400
	(24)($10) = $240
	$15,000

	36
	12 & 24
	(24)($30) = $720
	(12)($600) = $7,200
	(12)($10) = $120
	$8,040

	36
	1 & 35
	(35)($30) = $1,050
	(1)($600) = $600
	(1)($10) = $10
	$1,660

	24
	23 & 1
	(1)($30) = $30
	(23)($300) = $6,900
	(1)($5) = $5
	$6,935

	24
	15 & 9
	(9)($30) = $270
	(15)($300) = $4,500
	(15)($5) = $75
	$4,845

	24
	9 & 15
	(15)($30) = $450
	(9)($300) = $2,700
	(9)($5) = $45
	$3,195

	24
	1 & 23
	(23)($30) = $690
	(1)($300) = $300
	(1)($5) = $5
	$995


14. None of BellSouth’s prior Key Customer tariffs included the automatic renewal provision.  As discussed below, the addition of this provision, when combined with the liquidated damages provision, may lock customer into multiple, multi-year terms should customers fail to remember to provide BellSouth written notice that they do not intend to renew 60 days prior to the end of the term.  It is likely that BellSouth expects customer not to remember to properly inform them of their intentions.  

15. BellSouth may argue, as it did in the prior Key Customer promotion cases, that the customer has the ability to avoid termination liability by leaving some level of service with BellSouth (i.e. a “leave-one-line-behind” rule), and this mitigates the effect of the liquidated damages provision.  However, as discussed further below, the one-line-behind rule does not work and the anticompetitive effects of BellSouth’s liquidated damages provisions are not mitigated. 
II.
REQUESTED RELIEF
16. FDN asks the Commission to suspend, or stay the effective date of, the 2004 Key Customer tariff pending an investigation into the termination penalty and automatic renewal provisions described above.  Such action is required to prevent irreparable harm to FDN and other Florida CLECs who may lose or fail to acquire customers that sign up for the 2004 Key Customer promotion, whose provisions may be found to be unfair and/or anticompetitive.  This action is also required to prevent irreparable harm to customers who may sign up for the program and fail to remember to notify BellSouth at least 60 days prior to the expiration of the initial term that they do not wish to renew. 

17. Upon completion of the investigation, FDN further respectfully requests that the Commission (1) prohibit BellSouth from including the new termination penalty language in favor of the language previously used by BellSouth in the 2002 and 2003 Key Customer promotions
 or in favor of another less onerous requirement, such as one whereby the termination penalty be no higher than that of the carrier to whom the customer ports and (2) prohibit inclusion of the automatic renewal provision.

III.
IRREPARABLE HARM AND NEED FOR EXPEDITED TARIFF REVIEW
18. FDN and other CLECs will suffer irreparable competitive harm if BellSouth’s promotional tariff goes into effect as planned on January 2, 2004 because the 2004 Key Customer tariff is unfair and anticompetitive.  Expedited Commission action is required to prevent the irreparable harm that will result from implementation of this tariff.

19. BellSouth’s 2004 Key Customer tariff is unlawful on various factual and legal grounds, including the intent and effect of the promotion.  BellSouth has further embarked on a course to lock-up a specific group of customers through unfair and anticompetitive practices designed to make it cost prohibitive for customers to switch to competitive providers.

20. To support a finding of anticompetitive conduct under Chapter 364, the Commission need not find that the conduct amounts to a violation of state or federal antitrust laws.  Indeed, there is no indication anywhere in Chapter 364 that for a carrier’s behavior to be deemed anticompetitive, it must amount to an attempt to monopolize or a restraint of trade under the Sherman or Clayton Acts or the Florida Antitrust Act of 1980.
  Had the Legislature intended application of traditional antitrust standards to a Chapter 364 determination of anticompetitive conduct, it would have required such, but it did not.  Rather it is sufficient that the conduct in question is anticompetitive in effect or nature.  Based on the plain meaning of the statute, the test is simply whether the conduct is more anticompetitive than pro-competitive.  As explained below, BellSouth’s 2004 Key Customer tariff is beyond question anticompetitive.

21. The Commission has ample authority to cancel or to suspend/postpone anticompetitive, discriminatory, or otherwise unlawful tariffs pursuant to Section 364(4)(a), (c) and (g), 364.051(6), 364.059, 364.08, 364.10 and 364.3381(3), Florida Statutes.  This authority pertains even if a tariff is “presumptively valid” under Section 367.051(6), Florida Statutes.  There is simply no other way to characterize the conduct of a dominant, monopolistic provider who locks in customers with unfairly high termination penalties and then automatically renews a contract if the customer does not act affirmatively to not renew, thus become subject to the termination penalties on the renewed contract.  
22. Even under the more onerous antitrust standard not applicable in the instant context, the DOJ and courts have recognized that companies who use excessive liquidated damage and automatic renewal provisions to lock in customers and keep them from migrating to competitors violate Section 2 of the Sherman Act.  See U.S. v. Waste Management.
  Long initial terms, automatic renewal terms and excessive liquidated damage charges prevent competitors, no matter how competitive, from quickly obtaining enough customers in a market to be profitable.  In this case, BellSouth’s 2004 Key Customer tariff contains the sort of automatic renewal and excessive early termination fees which are deemed improper under the Sherman Act and which should be deemed improper under the lesser standard of Chapter 364.
23. BellSouth may again argue, as it did in the prior Key Customer promotion cases, that the customer’s ability to leave one line behind with BellSouth and avoid early termination charges mitigates the effect of the early termination charges.  The practical aspects and application of the one-line-behind rule, however, makes it ineffective.  Very few customers have successfully left one line with BellSouth and avoided early termination liability.  Aside from customers not wanting to deal with bills from multiple providers, and aside from product bundling from one carrier being what the marketplace demands, BellSouth has made leaving one line behind problematic.  For example, BellSouth has insisted that a customer leave the main billing telephone number (or BTN) behind when, typically, this is the customer’s primary number.  This requirement has frustrated the port out process because customers do not want to leave the BTN with BellSouth and do not want to deal with the headaches of reconfiguring their service.  The Key Customer tariffs, contracts, the Commission’s Key Customer Final Order – none authorize BellSouth to demand that the BTN be left behind.  Only some level of service need be left behind.  BellSouth made up the BTN requirement on its own to frustrate number portability and the customers’ attempts to port service to competing carriers.  
24. BellSouth has also “gamed” the Key Customer contract dates.  For instance, BellSouth has informed customers that the term begins not on the contract date but on the date when the discounts first appear on the customer’s bill, thus extending the termination date.  While this start-date approach is specified in the 2004 Key Customer Tariff, it was not so stated in prior Key Customer tariffs or contracts or authorized in the Final Order.  This then begs the question of whether customers seeking to leave contracts before receiving bills with the discount credits applied were permitted to leave without termination liability or leaving one line behind. 
25. As an example of this gamesmanship, a customer recently was assessed a termination charge by BellSouth after porting to FDN at the end of the customer’s contract term, that is, as the contract term was quoted to the customer by a BellSouth representative.  Although the customer ported on the date the BellSouth representative gave as the end of the contract term, the customer received its last bill from BellSouth with an early termination charge.  The customer contacted BellSouth and, contrary to the customer’s prior conversation with a BellSouth representative, the customer was told that the customer did not complete the term of the contract and “missed” the termination date by five days.  BellSouth refused to entertain the customer’s request that BellSouth bill the customer for the remaining five days so that the termination charge would not apply.  Instead, BellSouth offered to forgive the termination charge only if the customer ported back to BellSouth for an additional term of three years.  Clearly, such practices are anticompetitive and unfair to customers and the new termination liability will only exacerbate that effect.  

26. There must be a reliable, predictable way for customers to escape BellSouth’s termination liability without undue burden placed on the customer.  The one-line-behind rule does not work, because it was impractical to start with and made even more impractical by BellSouth’s manipulations.  Furthermore, the customer must receive timely and accurate information from BellSouth on when the customer’s contract term starts and ends such that the customer may port out without undue interference or being forced into a new contract with BellSouth.  
27. FDN will be irreparably harmed by BellSouth’s 2004 Key Customer promotion.  BellSouth’s 2004 Key Customer promotion effectively prevents customers from moving to competitors due to excessively high and unfair liquidated damages provisions and the automatic renewal provisions.  FDN has experienced slower growth due to BellSouth’s previous Key Customer promotions, which are less onerous, and will continue to do so with the promotion at hand.  Further, it will be more difficult for FDN to win these customers back – or for any other CLEC from gaining these customers – due to the liquidated damages and automatic renewal provisions.  The harm that FDN will suffer from BellSouth’s 2004 Key Customer promotion cannot be undone and cannot be adequately compensated by damages or readily measured by pecuniary standards.  If the 2004 Key Customer promotion is allowed to go into effect, that harm will be constant, frequent and continuous in character.

28. BellSouth’s 2004 Key Customer promotion also harms Florida’s consumers.  First, as competitors are eliminated as a result of the BellSouth promotions, consumers will have fewer competitive choices and will be subject to higher prices.  Second, consumers who contract for services under the 2004 Key Customer promotion will be subject to excessive liquidated damages should they cancel the contract prior to the end of the term of the initial contract or renewal contract, thus limiting their ability or desire to switch to another carrier towards the end of the contract term.  Third, a consumer who signs up for this program may unwittingly lock himself in to multiple, multi-year term contracts by virtue of failing to inform BellSouth that the customer does not wish to renew at least 60 days prior to the end of the contract term.

29. BellSouth is not at all prejudiced by a stay of the effective date of the 2004 Key Customer tariff.  In balancing the interests of BellSouth and FDN, the irreparable harm FDN will suffer clearly outweighs any possible disadvantage to BellSouth from delayed implementation of the tariff described above.  BellSouth has the option of extending the duration of its 2003 Key Customer tariffs.  
30. BellSouth’s previous implementation of promotional tariffs does not legally or practically excuse the anticompetitive nature of the tariff at hand or the irreparable harm it will inflict.

IV.
CONCLUSION

31. FDN has shown that the liquidated damages and automatic renewal provisions of BellSouth’s 2004 Key Customer Tariff are unfair and anticompetitive in nature.  Further, implementation of the tariff as planned would cause irreparable harm to FDN and other CLECs as well as Florida consumers, while a stay of the tariff pending investigation would not cause harm to BellSouth.

WHEREFORE and in consideration of the above, FDN Communication respectfully requests that the Commission immediately suspend or stay the effective date of BellSouth’s 2004 Key Customer tariff and require revisions to the liquidated damages provision, as set forth in the body of this Petition, and removal of the automatic renewal provision of BellSouth’s 2004 Key Customer tariff.  Further, FDN further respectfully requests the Commission enforce the Key Customer Final Order by requiring BellSouth to provide clear and concise contract term information upon request and barring BellSouth from imposing any requirements on the level of service that the customer may choose to leave with BellSouth when porting to another carrier.     

Respectfully submitted, 

Matthew Feil

FDN Communications 

390 North Orange Ave.

Suite 2000

Orlando, FL  32801

407-835-0460

mfeil@floridadigital.net

Dated:
December __, 2003
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� 	A copy of the 2004 Key Customer tariff filing is attached hereto as Exhibit A.  See Tariff Filing No. T031388 of BellSouth Telecommunications, Inc. (Dec. 17, 2003) (hereinafter 2004 Key Customer Promotion).


� 	See Office of Market Monitoring and Strategic Analysis, Florida Public Service Commission, 2003 Annual Report on Competition in Telecommunications Markets in Florida at 9 (June 30, 2003).


� In early iterations, Key Customer tariffs did not address free hunting or early termination charges.


� 	See In re Petition for expedited review and cancellation of BellSouth Telecommunications, Inc.’s Key Customer promotional tariff and for investigation of BellSouth’s promotional pricing and marketing practices, by Florida Digital Network, Inc., Docket No. 020199-TP (Feb. 14, 2003); In re Petition for expedited review and cancellation or suspension of BellSouth Telecommunications, Inc.’s Key Customer tariff filed 12/16/02, by Florida Digital Network, Inc., Docket No. 021252-TP (Dec. 20, 2002).


� 	See In re Petition for expedited review and cancellation of BellSouth Telecommunications, Inc.’s Key Customer promotional tariffs by Florida Competitive Carriers Association, Docket No. 020578-TP (June 25, 2002).


� 	Copies of the tariff pages including the 2002 Key Customer and 2003 Key Customer promotions are attached hereto as Exhibits B and C, respectively.


� 	The customer contract, however, indicated that the termination liability would be the amount of discounted charges received plus $100.  See Exhibit JPC-1, Docket Nos. 020119-TP and 020578-TP.  A second customer contract submitted in the case reflected the tariff provisions.  See Exhibit JPC-2, Docket Nos. 020119-TP and 020578-TP.


� 	Section A3.6.2 of BellSouth’s General Subscriber Service Tariff indicates that hunting charges are $10 per line, PBX trunk or NAR with flat rates, and between $7.40 and $10 per line, PBX trunk or NAR with message rates.  For the purposes of this discussion, FDN has assumed a $10 per month charge.


� FDN suggests the foregoing remedy without waiving its objections to the Commission’s prior determination regarding termination liability.  The Commission’s prior determination from Docket Nos. 020119 and 020578 are currently on appeal. 


� 	Section 364.01(3), Florida Statutes, states that the regulatory oversight in Chapter 364 does not limit the availability of antitrust remedies, thus acknowledging but not adopting antitrust standards while recognizing a possible overlap of jurisdiction in certain cases.


� 	See United States v. Waste Management of Georgia, Civ. A. No. CV496-35, Final Judgment, 1996 WL 426830 (S.D.Ga. 1996) (hereinafter, U.S. v. Waste Management).  A copy of U.S. v. Waste Management is attached hereto as Exhibit D.
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