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'ART I C I PAT I NG : 

MARSHALL DETERDING, ESQUIRE, and ROBERT NIXON, 

ng on behalf o f  Aloha U t i l i t i e s ,  I nc .  

STEPHEN BURGESS, ESQUIRE, appearing on behal f  o f  the  

o f  Pub1 i c  Counsel . 
ESQUIRE, appearing on behal f  o f  the 

General. 

FASANO. 

GENERAL COUNSEL, RALPH JAEGER, ESQUIRE, 

RE, and TRICIA MERCHANT, appearing o f  

i e h a l f  o f  the  F lo r ida  Pub l ic  Service Commission S t a f f .  

JACK SHREVE, 

o f  the Attorney 

SENATOR MIKE 

RICK MELTON, 

IARY ANNE HELTON, ESQU 
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P R O C E E D I N G S  

MR. JAEGER: Commissioners, I tem 5 i s  s t a f f ' s  

recommendation concerning the appropriate amount o f  the refund 

o f  i n te r im  rates co l lec ted  by Aloha U t i l i t i e s  over the per iod 

o f  January l s t ,  2002, through Ju l y  31st, 2003, and the 

appropriate amount o f  funds t h a t  should be maintained i n  the 

escrow account. 

For ease o f  reference, no t ing  t h a t  d i f f e r e n t  legal  

arguments may apply, s t a f f  has d iv ided the  i n te r im  ra te  per iod 

i n t o  two periods. The f i r s t  per iod i s  from the  beginning o f  

i n t e r i m  rates on January l s t ,  2002, up t o  the  issuance o f  the 

f i n a l  order on A p r i l  30th, 2002, and the second per iod i s  from 

May l s t ,  2002, through the  terminat ion o f  i n te r im  rates on 

Ju l y  31st, 2003. 

The f i r s t  per iod up t o  the issuance o f  the f i n a l  

order has been re fe r red  t o  as the r a t e  case period, and the 

second per iod a f t e r  the issuance o f  the  f i na l  order has been 

re fe r red  t o  as the appeals period. 

Up u n t i l  A p r i l  30th, 2002, the r a t e  case period, 

t he re ' s  only one s t a f f  recommendation, and t h a t  i s  t h a t  Aloha 

has made the appropriate refunds. For the  per iod beginning 

May l s t ,  2002, the appeals period, there are three separate 

s t a f f  recommendations. S t a f f  has recommended t h a t  

p a r t i c i p a t i o n  on Issue 2 be dependent on the  Commission vote on 

Issue 1. Issue 3 addressing i n te r im  rates f o r  the refunds f o r  

FLORIDA PUBLIC SERVICE COMMISSION 
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.he appeals per iod i s  proposed agency ac t ion ,  and in te res ted  

lersons should be allowed t o  p a r t i c i p a t e .  

Here today t o  address the  Commission i s  Jack Shreve, 

;enator Fasano, and I ' m  no t  sure who a l l  e l s e  i s  over there,  

)u t  I know Jack Shreve s on behal f  o f  t he  Attorney General, 

Xeve Burgess on behal f o f  OPC, and Marty Deterding on behal f 

if Aloha. 

CHAIRMAN BAEZ: Thank you, M r .  Jaeger. And t o  the 

i a r t i e s ,  I would urge t h e i r  indulgence f o r  a moment. Senator 

'asano has taken t ime out  o f  h i s  busy schedule t o  be w i t h  us 

iere today, and I know t h a t  he 's  got committee meetings t h a t  he 

ias t o  get  t o .  So I know t h a t  t h i s  i s  a motion by the, by the 

zompany, bu t  i f  we could l e t  Senator Fasano address the 

:ommission f i r s t  so t h a t  we can get him on h i s  way t o  h i s  

important work, I would appreciate it. 

Senator Fasano. 

MR. DETERDING: Commissioner, i f  I may. I apologize. 

4re we going t o  deal w i t h  the  Issue I f i r s t ?  Because, i f  so, 

tha t  ra ises  the  whole question o f  whether t h e r e ' s  any 

p a r t i c i p a t i o n  by - - 
CHAIRMAN BAEZ: You're absolute ly  r i g h t ,  

Mr. Deterdi ng. 

Commissioners, l e t ' s  take Issue 1 up qu ick ly .  

COMMISSIONER DAVIDSON: Move s t a f f  t o  a1 low 

p a r t i  c i  p a t i  on. 

FLORIDA PUBLIC SERVICE COMMISSION 
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COMMISSIONER DEASON: Second. 

CHAIRMAN BAEZ: Moved and seconded. A l l  those i n  

Davor, say aye. 

(Unanimous a f f i r m a t i v e  vote.) 

CHAIRMAN BAEZ: Are we okay, Mr. Deterding? 

MR. DETERDING: Well ,  I, I kind  o f  wanted t o  speak t o  

;hat issue, bu t  go ahead. 

CHAIRMAN BAEZ: I t ' s  too  l a t e  f o r  t h a t ,  

Ir. Deterdi  ng. 

MR. DETERDING: A l l  r i g h t .  Thank you. 

CHAIRMAN BAEZ: Senator Fasano. 

SENATOR FASANO: Thank you, Mr. Chairman and members. 

Honored members o f  t he  F lo r i da  Pub1 i c  Service 

zommission, f i r s t  I want t o  thank you f o r  the  oppor tun i ty  t o  

3ppear before you today. And, as you a l l  know, t h i s  i s  no t  my 

f i r s t  t ime t o  come before you regarding Aloha U t i l i t i e s .  

The case regarding Aloha U t i l i t i e s  t h a t  you are 

zonsidering i s  important not on l y  t o  t he  customers who w i l l  be 

xonomica l l y  impacted by your decis ion,  but ,  Commissioners, t he  

precedent, t he  precedent your adoption o f  the  s t a f f ' s  primary 

recommendation may s e t  here i n  the  e n t i r e  s ta te  o f  F lo r ida .  

I f  accepted, t h i s  recommendation w i  11 reverberate 

throughout f u t u r e  r a t e  cases and w i l l  negat ive ly  impact a l l  

u t i l i t y  customers. I ' d  l i k e  t o  repeat tha t .  It w i l l  impact 

negat ive ly  t o  a l l  u t i l i t y  companies' customers throughout the  

FLORIDA PUBLIC SERVICE COMMISSION 
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state w i t h  what your decis ion - -  i n  regards t o  your decis ion i f  

you support the s t a f f  I s recommendation. 

I could stand here, Commissioners, and rehash the 

3ecade-long problems Aloha U t i l i t i e s '  captive customers have 

zxperienced. I w i l l  no t  do t h a t .  

I n  several previous forums held since my f i r s t  term 

as then s ta te  representat ive you have heard me on countless - - 
and countless other customers t e s t i f y  as t o  poor q u a l i t y  o f  

rJater and service Aloha del i ve rs .  You a1 ready know t h a t .  

That 's why, i n  fac t ,  I bel ieve you denied the r a t e  increase 

tha t  they had requested over a year and a h a l f  ago. 

Instead, I want t o  encourage you not  t o  accept the 

primary s t a f f  recommendation you have before you. 

Commissioners, I ' m  here t o  encourage you t o  order a f u l l  refund 

o f  a l l  remaining monies held i n  escrow. And w i t h  a l l  due 

respect, Commissioners, t h i s  i s  the customers' money. 

Instead, 

There i s ,  o f  course, an argument f a r  beyond what i s  

r i g h t  and what i s  wrong mora l ly  and e t h i c a l l y .  There i s  a 

legal  standard t h a t  needs t o  be considered i n  t h i s  case. We 

should begin by recognizing the  proper s t a r t i n g  po in t  f o r  a l l  

Publ ic Service Commission decisions are t o  be made. 

The F lo r ida  Legis l  ature, the F lor ida Legisl ature has 

d i rected t h a t  the  regu la t ion  o f  u t i l i t i e s  i s  declared t o  be i n  

the pub l ic  i n t e r e s t ,  and t h i s  l a w  i s  an exercise o f  t he  po l i ce  

power o f  the s ta te  f o r  t he  pro tec t ion  o f  the pub l i c  heal th,  

FLORIDA PUBLIC SERVICE COMMISSION 
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safety and welfare. The provisions of this chapter shall be 
1 iberal l y  construed for the accomplishment of this purpose, and 

I ' m  sure you know t h a t  very well. So as you implement statutes 
and regulatory policy, you need t o  keep an eye on the main 

purpose, and tha t ' s  the public interest. So I ask you, 

Commissioners, how is the public interest best served i n  the 
consideration of how t o  refund interim rates? 

Well, f i r s t  consider the purpose o f  interim rates. 
The purpose i s  clearly not t o  give a u t i l i t y  company an u n j u s t  
enrichment. The purpose of interim rates is  t o  protect a 
u t i l i t y  against w h a t  you regulators call regulatory l a g .  A 

rate case takes a long time, ten months or more, t o  complete. 
During t h a t  several month pendency some u t i l i t i es  may need, and 

I emphasize may need, higher revenues for their financial 

stabi 1 i ty. Those uti 1 i t i es  cannot afford the several month  1 ag 

between their i n i t i a l  f i l i n g  and the ultimate outcome of the 
case. ' 'his is  very understandable. So the Pub1 i c  Service 
Commi ss on authori zes temporary, temporary higher revenues 
subject t o  a later refund u n t i l  a f i na l  decision can be made. 

After cl osel y examining vol umes of documents and 

testimony, the Public Service Commission then knows just how 
much revenue the u t i l i t y  i s  entitled t o .  
retroactively, retroactively adjusts the interim revenues i n  

l i g h t  of the f ina l  revenues t h a t  are authorized. In creating 
the interim statute, the Legislature recognized t h a t  i t  might 

I t  then 

FLORIDA PUBLIC SERVICE COMMISSION 
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be unfair for a u t i l i t y  t o  be forced t o  wa i t  ten months before 
i t  i s  allowed t o  collect a revenue increase t h a t  i t  may be 
entitled t o  on the f i r s t  day of f i l i n g .  The Legislature took 

t h a t  i n t o  account. There's t h a t  l a g  time; therefore, the 
u t i l i t y  company should be able t o  collect some sort of an 
interim rate increase when t h a t  f i n a l  rate increase, f i n a l  rate 
increase i s  decided upon. 

The Legislature passed this interim statute t o  
prevent such an obvious unfairness t o  Florida ut i l i t ies .  Can 
you believe t h a t  I'm si t t ing here, si t t ing here right now 
trying t o  defend the u t i l i t y  companies on this - -  i n  this area? 
I can assure you the Legislature never, never, Commissioners, 
intended this statute t o  be twisted i n  such a way t h a t  would 

impose an equally obvious unfairness on Florida's taxpayers and 

ratepayers. Fairness t o  the customers i s  as important as 
fairness t o  the u t i l i t i es .  
that. Aloha should not be allowed t o  use a statute designed t o  
protect i t  i n  a way t h a t  s tr ips away the protection t o  the 
customers. 

I t h i n k  you would agree w i t h  me on 

The purpose, the purpose, Commi ssioners, o f  the 
interim rates i s  simple and clear. I t  i s  simply t o  give the 

u t i l i t y  an advance, an advance on the f ina l  revenue w h i c h  i s  
ultimately authorized, an advance on the f i n a l  revenue t h a t  i s  
authorized. The purpose is  certainly not t o  allow any u t i l i t y ,  

any u t i l i t y  t o  keep higher interim rates or revenues when the 

FLORIDA PUBLIC SERVICE COMMISSION 
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'ubl i c Service Commi ssion has determined t h a t  uti 1 i t y '  s 
-evenues are a1 ready ful  l y  adequate. Again, not t o  a1 low any 

j t i l i t y  t o  keep higher interim revenues when the Public Service 

:ommi ssion has determined t h a t  u t i  1 i t y ' s  revenues are a1 ready 
Fully adequate. T h a t  would be absurd. Common sense should 
tell anyone t h a t .  

Just use logic and consider this, Comm ssioners, 

f i r s t .  On day one a u t i l i t y  f i l es  for a revenue increase. 

Two, a t  the end of ten months the Public Service Commission 
jetermi nes t h a t  the u t i  1 i t y  was a1 ready col 1 ecti ng a 
satisfactory revenue and natural l y  denies any revenue increase. 

I ask you, what l a g  could possibly exist? What l a g  time? 

There is  none because ultimately there was no grant - -  no 
revenue granted t o  the u t i l i t y  company. There is no regulatory 

l ag  i n  this case, so there's no reason t o  keep any interim 
rates t h a t  may not have been awarded. In this case no interim 

rates were - -  no f i n a l  rates were awarded, just interim rates. 
What could be simpler t h a n  t h a t ?  Who could possibly interpret 
the statute any other way? Who could possibly interpret the 
statute any other way? How can a liberally construed reading 

of the interim statute possibly result i n  such an 
interpretation as t o  allow Aloha t o  keep any of the interim 
revenue increases? 

The undisputed facts are, one, Aloha was not  entitled 
t o  higher revenues when i t  filed i t s  case. That's a fact. 

FLORIDA PUBLIC SERVICE COMMISSION 
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t o  higher revenues a t  the end of 

y a fact. There is  no 
justification for Aloha t o  keep the temporary revenue increases 
t h a t  i t  collected while i t  was wai t ing  t o  f ind  out  t h a t  i t  was 
not  entitled t o  any revenue increase. What stops i n  the 
future, i f  you side w i t h  the s t a f f ' s  recommendation t h a t  a 
u t i l i t y  company, a water u t i l i t y  company decides t o  go ahead 
and p u t  i n  for a rate increase, w h a t  stops them from figuring, 
well, we'll get an interim rate increase? We may not get any 

rate increase a t  the end because we probably d o n ' t  deserve i t ,  

b u t  we'll ask for a rate increase, we'll get an interim rate 

increase because of t h a t  l a g  time, and then a t  the end of t h a t  

l a g  time i t ' s  decided t h a t  no rate increase, but  go ahead, 
t h a t  you' ve col 1 ected u t i l i t y  company, keep the monies 

unfairly. 
P1 ease , Commi ssioners , 

revenue t h a t  you yourself determ 
d o n ' t  l e t  Aloha keep the 
ned they were not entitled t o ,  

and the courts, and the courts - - and, remember, Aloha fought 

you and the courts upheld your decision. After years of 

f i l t h y ,  dirty water the customers have f i n a l l y  won one. Don' t  

crush their victory by allowing Aloha t o  keep the customers' 
money, their hard earned money. I call upon each and every one 
of you. This is  a very important decision t h a t  you're going t o  
make right now. This will  set precedent, this will have impact 

throughout the state on every rate increase t h a t  comes before 

FLORIDA PUBLIC SERVICE COMMISSION 
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you when you deal w i th  i n te r im  ra te  increases. 

Because the  s ta tu te  was never intended f o r  t h a t  purpose. 

c a l l  upon you t o  refund every penny, every penny o f  the i n te r im  

rates and t o  refund i t  now. And w i th  a l l  due respect, i t  

absolutely amazes me t h a t  I ' m  having t o  s i t  here r i g h t  now and 

waste taxpayer do l l a rs  t o  give the taxpayer back t h e i r  money, 

and t h a t  s t a f f  would come up w i t h  the most absurd 

recommendation t h a t  I, the Attorney General , my colleagues and 

the customers throughout t h i s  s ta te  are look ing a t  r i g h t  now, 

absurd recommendation. To th ink ,  t o  t h i n k  t h a t  an in te r im  ra te  

increase was granted only because the s ta tu te  al lows i t  t o ,  but  

then you say no r a t e  increase period, none whatsoever. I n  

fac t ,  you even sa id t h a t  they should get zero; i n  fac t ,  they 

should even refund some o f  the  money, which they d id .  But 

they - -  b u t  then t o  say today, Aloha, you can keep almost 400 

plus thousand do l l a rs  o f  the ratepayers' money when no r a t e  

increase was granted by you, the courts upheld i t , and now 

they ' re  asking t o  keep the money t h a t  they were never given - -  

should have never gotten t o  begin w i th .  I 

would ask you t o  give back every dime o f  the Aloha customers' 

money t h a t  i s  due them and i s  not due Aloha. 

Chai rman. 

I t ' s  t rue.  

I 

I t ' s  common sense. 

I thank you, Mr. 

CHAIRMAN BAEZ: Thank you , Senator Fasano. 

Commissioners, before we l e t  Senator Fasano go, do 

you have any questions o f  the  senator? No questions? 

FLORIDA PUBLIC SERVICE COMMISSION 
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:ommi ss i  oner Jaber , a re  you s t i  11 there? 

COMMISSIONER JABER: I sure am. I d o n ' t  have any 

questions. 

CHAIRMAN BAEZ: Great. Thank you. 

Senator Fasano, thank you f o r  coming and speaking t o  

1s today. 

SENATOR FASANO: Thank you very much. 

CHAIRMAN BAEZ: A l l  r i g h t .  Moving, moving along, 

hre're back on the  motion t o  release the escrow funds. And, 

4r. Deterding, you can go ahead and - - 

MR. DETERDING: Thank you, Commissioner. F i r s t  o f  

a l l ,  I don ' t ,  I d o n ' t  be l i eve  t h i s  i s  the  r e s u l t  o f  any motion 

by the u t i l i t y ,  but  I bel ieve  t h a t  because - -  

CHAIRMAN BAEZ: Did you apply t o  release the  escrow 

funds o r  not? I ' m  sorry .  Maybe I ' m  reading the  recommendation 

wong . 
MR. DETERDING: No, no, Mr. Chairman. The way these 

things normally work i s  we - -  these th ings are done 

admin is t ra t i ve ly  because t h e  order deals w i t h  the  issue, bu t  

I'll get i n t o  t h a t .  And I j u s t  wanted t o  make t h a t  p o i n t ,  

there was no motion by t h e  u t i l i t y .  

CHAIRMAN BAEZ: No, I understand. Maybe I misspoke. 

Your request, I guess. 

COMMISSIONER JABER: M r .  Chairman, may I ask a 

c l a r i f y i n g  question o f  you and s t a f f ?  I s  there any 

FLORIDA PUBLIC SERVICE COMMISSION 
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lisagreement as i t  r e l a t e s  t o  Issue 2? 

CHAIRMAN BAEZ: Did everybody get  t h a t ?  

I s  there any disagreement over Issue 2? 

COMMISSIONER JABER: It seems l i k e  we can get t h a t  

m e  out o f  the  way i f  the  arguments are focused on Issue 3. 

CHAIRMAN BAEZ: Commissioner Jaber, i f  you want t o  

nake - -  Mr. Burgess. 

MR. BURGESS: I ' m  sorry .  Commissioner, we would l i k e  

to  address tha t ,  t h a t  issue, i f  we can. 

COMMISSIONER JABER: Okay. 

MR. BURGESS: Th is  i s  Steve Burgess, O f f i c e  o f  Publ ic  

:ounsel. 

COMMISSIONER DAVIDSON: And I have questions f o r  

s t a f f  on t h a t .  So I ' v e  got  q u i t e  a few on t h a t .  I would, I 

dould venture t o  guess t h a t  there  i s  disagreement amongst t h e  

par t ies  on t h a t  issue. 

COMMISSIONER JABER: Okay. Thank you. 

CHAIRMAN BAEZ: A l l  r i g h t .  We're on Issue 2.  

COMMISSIONER DAVIDSON: And on t h a t ,  i f  I cou 

a1 so - - before you get  i n t o  your argument, i f  you could 

Mr. Chairman, w i t h  your indulgence, three questions f o r  

d 
- -  

Mr. Deterding t h a t  I'll put  ou t  there, and perhaps you can 

address these i n  your argument. 

MR. DETERDING: Cer ta in ly .  

COMMISSIONER DAVIDSON: One, j u s t  on Issue 2, the  
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amount the u t i l i t y  co l lec ted  i n  increased rates,  what was t h a t  

amount? 

Second question, what was the amount refunded? 

Th i rd  question, i f  you were claiming t h a t  the u t i l i t y  

i s  e n t i t l e d  t o  r e t a i n  an amount co l lec ted  t h a t  was above the 

amount refunded, why? And j u s t  pu t  t h a t  i n t o  your argument 

hrherever i t  f i t s .  

MR. DETERDING: Okay. And I ' m  going t o  ask Mr. Nixon 

to deal w i t h  the spec i f i cs  o f  the three a l te rna t ives  a f t e r  I 

nake my i n i t i a l  presentation. So I t h i n k  he should be able t o  

address those three. Can you do t h a t ,  Bob? 

CHAIRMAN BAEZ: Yeah, Commissioner Bradley. 

COMMISSIONER BRADLEY: Yes. As i t  re la tes  t o  Issue 

3 - -  okay, I'll l i s t e n  t o  the  explanation before I make my 

statement . 
COMMISSIONER DAVIDSON: On t h i s ,  keep i n  mind t h a t  my 

questions were l i m i t e d  t o  j u s t  Issue 2 a t  t h i s  po in t .  

3 i s  a separate issue. And there are three a l te rna t ives ;  

Issue 

t h a t ' s  a whole separate set  o f  discussions. But I ' m  in te res ted  

i n  hearing the u t i l i t y ' s  answer t o ,  t o  those questions. 

MR. DETERDING: Well, l e t ' s  go ahead and do t h a t ,  

then, Commissioner Davidson, and l e t  M r .  Nixon address your, 

your - -  the f i r s t  two, and i t  may take both o f  us t o  address 

the f i n a l  one. 

MR. NIXON: My name i s  Robert Nixon, and I ' m  a CPA 
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The issue o f  the refund i n  Issue 2 i s  r e a l l y  entwined 

w i t h  understanding the a l te rna t ives  i n  Issue 3. So maybe t o  

answer your question I ' v e  got t o  go t o  some o f  the remarks I 

had prepared i n  deal ing w i t h  the a l te rna t ives  i n  Issue 3. 

CHAIRMAN BAEZ: Mr. Nixon, can I ask you t o  please 

speak d i r e c t l y  i n t o  the microphone? We do have a Commissioner 

p a r t i c i p a t i n g  by telephone. 

t o  hear you otherwise. 

I ' m  a f r a i d  she might not be able 

MR. N IXON:  Okay. Thank you. 

F i r s t ,  I t h i n k  i t ' s  important t o  understand, 

Commissioner, t h a t  i t ' s  a f a l s e  no t ion  t h a t  the f i n a l  r a t e  

order d i d  not  intend f o r  Aloha t o  c o l l e c t  any increased 

revenues between those produced by the  i n te r im  t e s t  year rates 

and the rates produced by the  f i na l  t e s t  year revenue 

requirement. We had two d i f f e r e n t  t e s t  years t h a t  were 

considered i n  determining the  i n t e r i m  rates and a d i f f e r e n t  

t e s t  per iod t h a t  was used t o  determine the  f i n a l  rates w i t h  no 

increase. 

Now the i n te r im  t e s t  year ended on June 30th, 2001. 

The f i n a l  t e s t  year, which the  Commission allowed no increase 

i n  revenues on, was a t e s t  year which ended on December 31st, 

2001. So you have a six-month t ime gap, t ime l a g  between the 

i n te r im  requirements f o r  i n t e r i m  rates and the f i n a l  t e s t  year 

f o r  the f i n a l  rates.  And the mathematics o f  i t , j u s t ,  j u s t  the 
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way i t  works out - - 

COMMISSIONER DAVIDSON : We1 1 , I ' m missing, and i t  may 

be my densi ty,  but  I ' m  missing the relevance o f  t h a t  comment. 

The Commission has not approved a ra te  increase f o r  Aloha. I 

don ' t  understand the relevance o f  t h i s  s i x -yea r  gap between the 

i n t e r i m  t e s t  year and the f i n a l  t e s t  year as, as a basis f o r  

re ta in ing  funds t h a t  were co l lected.  Help me expla in  - - help 

me understand your l o g i c .  

MR. NIXON: Okay. I t ' s  s i g n i f i c a n t ,  Commissioner, 

because dur ing t h a t  six-month per iod and wi thout  any increase 

i n  ra tes Aloha had customer growth and, t o  a lesser  extent, 

continuing changes i n  consumption patterns.  So by necessity, 

by necessity the revenues produced without a r a t e  increase f o r  

the f i n a l  t e s t  year would be somewhat higher than the revenues 

produced by the i n te r im  t e s t  year. I n  f a c t ,  they were 

approximately 11 percent higher. That 's  why you have a 

4.87 percent refund ordered by the  Commission o f  the i n te r im  

t e s t  year ra tes co l lected,  and the d i f fe rence i s  the amount 

t h a t  was bui  1 t i n t o  these revenue requirement di f ferences, 

which Aloha retained and should re ta in .  

COMMISSIONER BRADLEY: I ' d  l i k e  t o  ask s t a f f  f o r  a 

response t o  t h a t .  Mr. Chair, are we g e t t i n g  somewhat away from 

our intended purpose here, and t h a t  i s  t o  deal w i t h  the i n te r im  

ra te  case? Are we going back i n t o  - -  I mean, t h e  i n te r im  ra te  

increase. Are we beginning t o  argue the mer i ts  o f  the i n i t i a l  

FLORIDA PUBLIC SERVICE COMMISSION 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21  

22 

23 

24 

25 

17 

case? 

CHAIRMAN BAEZ: Well ,  i t  doesn' t  sound 1 i k e  i t  t o  me, 

Comm ssioner Bradley, but you may have a po in t .  

I t h  nk t h a t  Commissioner Davidson's questions have perhaps 

led ,  by t h e i r  own admission l e d  the company t o  k ind  o f  s t ray  

i n t o  other  issues t h a t  are deal ing w i t h  the,  w i t h  the i n te r im  

ra te  increase. But i f  we can get those out o f  t he  way, 

Commissioner Davidson, i f  you've gotten some answers t o  your, 

t o  your sa t i s fac t i on ,  maybe we can k ind  o f  get  t h i s  back on 

t rack,  l e t  M r .  Deterding speak up. And then I know Mr. Burgess 

had sa id  t h a t  he wanted t o  address Issue 2 as w e l l .  

I t h i n k  t h a t ,  

MR. DETERDING: Well, and, Commissioner, my comments 

are w i t h  regard t o  a l l ,  as I t h i n k  Mr. Nixon suggested. 

They're somewhat intertwined. And I have some concerns w i t h  

the whole process, I guess, too,  t h a t  I wanted t o  b r i n g  up, 

which might be the  more, the, the bigger p a r t  o f  my 

presentation. And M r .  Nixon w i l l  address each o f  the  

a l te rna t ives  on Issue 3. Again, we can t r y  and address 

Issue 2 separately, but  I ' m  no t  sure i t ' s  r e a l l y  possible t o  

address i t  wi thout  addressing the under ly ing issues i n  Issue 

3 as we l l .  I do bel ieve your questions w i l l  a l l  be answered 

through our discussion o f  these th ings t h a t  M r .  Nixon - -  
CHAIRMAN BAEZ: Well , Mr. Deterding, then go ahead, 

make your, make your comments. And then we can hear from 

Mr. Burgess, who has some s p e c i f i c  po in ts  t o  make as w e l l .  
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MR. DETERDING: Okay. Okay. Thank you, 

Commissioner. 

Before I get i n t o  the factual matters t h a t  

demonstrate t h a t  the primary and secondary a1 ternate 

recommendation are contrary t o  the facts  and long-standing 

commission po l i cy ,  I ' d  l i k e  t o  address the issue o f  the wording 

o f  t he  f i n a l  order from A p r i l  o f  2002 and the appropriateness 

o f  the  s t a f f ' s  underlying proposal t o  issue a new order, much 

less a PAA order i n  a case t h a t ' s  been f i n a l i z e d  f o r  almost a 

a f i n a l  order almost two years year now a f t e r  appeals and from 

o ld .  

The s t a f f  recommendat 

should be issued i n  t h i s  case. 

on assumes t h a t  a new PAA 

That 's  c l e a r l y  no t  a v a l i d  

assumption. The f ina l  order i t s e l f  from A p r i l  o f  2002 c l e a r l y  

speaks t o  the spec i f i c  issue and - -  o f  i n te r im  rates and the  

appropriate refund. It does no t  deal on ly  w i t h  the refund from 

the date o f  the  i n te r im  order u n t i l  the date o f  the f i na l  

order. 

4.87 percent o f  i n te r im  rates co l lected dur ing the i n t e r i m  

c o l l e c t i o n  period. That 's  the term used i n  the order. 

It s p e c i f i c a l l y  says t h a t  the u t i l i t y  should refund 

It then goes on t o  def ine the i n te r im  c o l l e c t i o n  

period. As the - -  from, quote, from November 13th, 2001, t o  

the date Aloha implements the  f i na l  rates approved i n  - -  f i n a l  

rates approved, end quote. This i s  on Page 90 and 91 o f  the 

f i n a l  order. 
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Well, what Aloha i s  proposing and what the f i r s t  

a l ternate s t a f f  recommendation i s  proposing i s  t h a t ' s  exact ly  

dhat Aloha has done. That i s  what the order requires and t h a t  

i s  what Aloha has done. There i s  no issue t h a t  was not 

addressed by the order. It c l e a r l y  addressed the issue, the 

issue t h a t ' s  being discussed here today. So we disagree t h a t  

t h i s  order has not  become f i n a l ,  t h a t  t h i s  order d i d  address 

t h i s  issue o f  i n t e r i m  rates i n  t o t a l i t y .  And as such, t h i s  - -  
under the doct r ine o f  administrat ive f i n a l i t y  and the cases 

tha t  most o f  which invo lve  t h i s  Commission, t h a t  order has 

passed from the Commission's j u r i s d i c t i o n  and au thor i ty  and, as 

such, no new order should be issued. 

NOW - -  
CHAIRMAN BAEZ: Hold on, Mr. Deterding. 

Cornmi ssioner Brad1 ey. 

COMMISSIONER BRADLEY: I need t o  c lear  up my ear l  i e r  

statement and question. 

i n te r im  period and were going t o  begin a discussion and a 

determination as t o  the  r a t e  refund issue as i t  re la tes  t o  the 

appeals period o r  the  rates t h a t  were, the overearnings 

possibly t h a t  occurred dur ing the - -  a f t e r  the  i n te r im  period. 

And i t  would seem t o  me t h a t  r i g h t  now we're having a 

discussion t h a t  goes back t o  the meri ts o f  the  i n i t i a l  case. 

thought t h a t  the ra tes  had already been refunded f o r  what was 

considered as having been overearned dur ing the  i n te r im  period. 

I thought t h a t  we had moved past the 

I 
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Ind we as a ,  as a body need t o  have a discussion and make a 

3etermination as t o  what the,  the refund possibly should be f o r  

the earnings t h a t  were earned a f t e r  Aloha appealed our i n i t i a l  

3eci sion. 

CHAIRMAN BAEZ: And t h a t ' s  p a r t ,  t h a t ' s  par t  o f  the 

issues t h a t  you ' re  discussing. And I t h i n k  t h a t  some o f  the - -  

you're r i g h t  t o  say t h a t  one o f  the  decisions t h a t  we're making 

today i s  going t o  def ine what per iod we are going t o  consider 

o r  we are considering f o r  refunds. And I ' m  sure tha t  y o u ' l l  

hear d i f f e r i n g  opinions as t o  what exac t ly  i s  a t  play. And 

what I w i l l  do a t ,  a t  some po in t  a f t e r  we hear from Public 

Counsel, i f  we can have s t a f f  g ive  some c l a r i f i c a t i o n  as t o  

what the periods are so, f o r  a l l  our benef i t s .  W i l l  t h a t  be 

a1 1 r i g h t  , Commi ss i  oner Brad1 ey? 

COMMISSIONER BRADLEY: Yes. Yes. 

CHAIRMAN BAEZ: Thank you. M r .  Deterding. 

COMMISSIONER DEASON: M r .  Chairman, whi le  - -  l e t  me 

ask a c l a r i f y i n g  question. 

M r .  Deterding, are you making a d i s t i n c t i o n  between 

the ra te  case per iod and the  appel late period, o r  i s  i t  your 

pos i t ion  t h a t  the f i n a l  order addressed the e n t i r e  period u n t i l  

the f i n a l  rates were implemented? 

MR. DETERDING: That i s  cor rec t ,  Commissioner. 

COMMISSIONER DEASON: The 1 a t t e r ?  

MR. DETERDING: The e n t i r e  period. It c l e a r l y  
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re fe r red  - -  by def in ing the 4.87 percent as being the refund 

f o r  the, quote, in te r im c o l l e c t i o n  per iod,  which i s  the term 

u t i l i z e d  i n  t h a t  order on Page 90 and 91, bottom o f  90, top o f  

91 a t  l eas t  o f  my version, and i t  c l e a r l y  defines t h a t  in te r im 

c o l l e c t i o n  period as from November 13th, 2001, which i s  the 

date o f  the f ina l  order, I mean, the order on i n te r im  rates,  

grant ing i n te r im  rates, and the date t h a t  Aloha implements the 

rates approved i n  t h a t  order. 

COMMISSIONER DEASON: And what - -  and when t h a t  order 

was issued i n  November, a t  what t ime d id  i t  contemplate t h a t  

f ina l  rates would be implemented? 

MR. DETERDING: I d o n ' t  know t h a t  i t  d id.  It j u s t  

sa id  a t  the date Aloha implements the  f i n a l  rates. 

COMMISSIONER DEASON: And t h i s  order obviously was 

issued before the appeal was f i l e d ;  i s  t h a t  correct? 

MR. DETERDING: That, t h a t  i s ,  t h a t  i s  correct .  

COMMISSIONER DEASON: And how could the Commission 

have known there was going t o  be an appeal and t h a t  there would 

be a stay o f  the implementation o f  the  f i n a l  rates? 

MR. DETERDING: Well, the  Commission could no t  have 

known there was going t o  be an appeal. Nobody could have known 

there was going t o  be an appeal, Commissioner. But the f i n a l  

order c l e a r l y  dea l t  wi th ,  as your orders do and have i n  every 

other case where there are i n t e r i m  rates,  any per iod dur ing 

which i n te r im  rates are co l lected,  and t h a t ' s  what i t  says. It 
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says, " the  i n t e r i m  c o l l e c t i o n  per iod,"  and def ines t h a t  as 

going u n t i l  the f i n a l  ra tes are pu t  i n t o  e f f e c t .  

The, the absurdi ty o f  these, o f  t h e  second a l te rna te  

and primary recommendation i n  my mind i s  c l e a r l y  noted by the 

f a c t  t h a t  you have an i n te r im ,  you have an i n t e r i m  revenue 

requirement, you have a f i n a l  revenue requirement. And then 

what the  primary and secondary s t a f f  recommendation i s  saying 

i s ,  bu t  i t ' s  lower dur ing the appeal per iod.  That ' s  

nonsensical. That i s  what - -  t h a t  i s  the  ne t  e f f e c t  o f  what 

the  primary and the secondary s t a f f  recommendation are saying. 

COMMISSIONER DEASON: Can you p o i n t  t o  me anywhere i n  

the i n t e r i m  s ta tu te  where i t  says t h a t  we have the  au tho r i t y  t o  

apply - -  t o  make a determination t h a t  i n t e r i m  ra tes  are going 

t o  apply dur ing the course o f  an appel la te  process? 

MR. DETERDING: Well, t h a t  issue was d e a l t  w i t h  i n  

the  stay, Commissioner, and the  - -  
COMMISSIONER DEASON: And the  s tay i s  a d i f f e r e n t  

order from the  one t h a t  you quoted t h a t  was issued 11/13; i s  

t h a t  cor rec t?  

MR. DETERDING: That i s  cor rec t .  And the  only  

reference i n  the  s tay order i s  t o  t h a t  same 4.87 percent. 

Nobody suggested there was a d i  f f e r e n t  revenue requirement , 

much less  a d i f f e r e n t  refund ca l cu la t i on  r e l a t e d  t o  the appeal 

period. I f  the  p a r t i e s  f e l t  t h a t  the  order f a i l e d  t o  address 

t h a t  issue o r  t h a t  something d i f f e r e n t  had t o  be done dur ing 
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that per iod o f  t ime, t h a t  was t h e i r  opportuni ty t o  do so during 

the appeal and during the stay issue; e i t h e r  the appeal o r  

j u r i n g  the  stay issue. 

COMMISSIONER BRADLEY: Mr. Chair, a question o f  

4loha's counsel . 
MR. DETERDING: Yes, s i r .  

COMMISSIONER BRADLEY: Your 1 ast  statement i s  very 

i n t e r e s t i n g  because i t  would, i t  would appear t o  me t h a t  Aloha 

maybe would have o r  should have given some consideration t o  the 

fac t  t h a t  maybe the appeal would not be - - t h a t  the  decision 

would no t  be i n  Aloha's favor and t h a t  i t  might go i n  the other 

d i  rec t ion .  

And I guess my question i s  t h i s :  Why would Aloha 

continue t o  c o l l e c t  what we consider as being an overearning 

during t h a t  appeals period, knowing t h a t  there was a 

p o s s i b i l i t y  t h a t  the appeals court  might not  r u l e  i n  Aloha's 

favor? 

MR. DETERDING: Well, Commissioner, t h a t ' s  what we 

were ordered t o  do. There were only  two a l te rna t ives  avai lable 

t o  Aloha a f t e r  the issuance o f  the f ina l  order: Implement - -  
continue t o  c o l l e c t  the i n te r im  rates,  which we s p e c i f i c a l l y  

asked f o r  the  stay re la ted  t o  t h a t  issue, and the  Commission 

noted i n  t h a t  stay order t h a t  t h a t  i s  i n  accordance w i th  the 

Commission's s ta tu te  on i n te r im  rates and on, and on, and on 

stays i n  general during appeals. O r  the  other a l te rna t ive ,  i f  
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it had not been stayed, would have been t o  implement the f 

rates approved i n  the f i na l  order. 

nal 

Last summer the question was raised, and I bel ieve i t  

i s  the question t h a t  i s  noted as being the formula o f fe red  by 

3PC i n  the s t a f f  recommendation, t h a t  the way t o  judge t h i s  i s  

the d i f ference between what was ac tua l l y  co l lected i n  the 

period minus what should have been co l lected i n  the same 

period. Well , I assume "should have been co l lected,"  because 

there 's  no other l og i ca l  assumption, means i f  you had not  

appealed, i f  you had implemented the f i n a l  ra tes as soon as 

tha t  order, f i na l  order was issued, what would the d i f ference 

between those two be? We1 1 , t h a t  i s  c l e a r l y  - - i t  has been, i t  

has been analyzed l i k e  no other refund t h a t  I ' v e  ever been 

involved w i th  a t  t h i s  Commission. The Commission s t a f f  audited 

the b i l l i n g  analysis informat ion provided by the  u t i l i t y  and 

nobody has found f a u l t  w i t h  i t ,  and i t  showed less  than a 

4.87 percent refund was appropriate i f  the u t i l i t y  had 

implemented the  f i n a l  ra tes a t  the time o f  the f ina l  order 

instead o f  cont inuing w i t h  the i n te r im  rates.  

So the  only  two a l te rna t ives  avai lab le t o  the u t i l i t y  

dur ing the appeal per iod as f a r  as what rates t o  charge both 

now r e s u l t  i n  ge t t i ng  back t o  the revenue requirement from the 

f ina l  order requ i r ing  a 4.87 percent refund, which i s  what 

A1 oha has a1 ready done. 

CHAIRMAN BAEZ : Mr . Deterdi ng . 
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MR. DETERDING: May I continue? Thank you. 
Nobody - - no party raised the i ssue of some change i n  

the order or some needed add i t ion  t o  the primary - -  needed 
3ddi t ion t o  the order as the primary and second alternate s taff  

recommendation would require i n  order for you t o  allow either 
i f  those recommendations u n t i l  t h a t  issue was raised last  
4ugust after the staff  had followed the standard procedure and 

d h a t  we believe is  the clear wording of the order i n  suggesting 
t h a t  a l l  money should be released other t h a n  the 4.87 percent 
refund required by the order for the entire period t h a t  interim 
rates were i n  effect. 
during the appeal no party raised this addi t iona l  issue or 
proposed these a1 ternative or unique methodologies for deal ing  

w i t h  interim rates. 
I noted, Commissioner, the 4.87 percent refund percentage for 
the entire period. As such, the Commission's order is f i n a l ,  

and under the doctrine of administrative f i n a l i t y  i t  cannot be 
reopened t o  deal w i t h  these unique theories for interim rates 
or any other matter not dealt w i t h  i n  the order, especially i n  

circumstances such as this where the order specifically deals 
w i t h  the issue a t  hand. 

Even during the discussions of stay and 

The stay order speci f i  cal l y  reiterates, as 

Therefore, based upon the clear wording o f  t h a t  order 
and long-standing Commission precedent, the Commission must 
approve the Commission's f i r s t  a1 ternate recommendation and 

reject the other two. This is  the only way i n  which the 
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order - -  the Commission can comply w i t h  the l a w  and i t s  f i n a l  

order. 

Now contrary t o  the  underlying assumption tha t  t h i s  

issue was not addressed i n  t h a t  order and, therefore, the 

Commission may not ,  may issue another, much less a PAA order, 

which i s  subject t o  y e t  again another protest ,  t h i s  i s  outside 

the PSC's author i ty ,  and under the  doct r ine o f  administrat ive 

f i n a l i t y  t h i s  case i s  closed. The issue was covered by the 

f i n a l  order. 

Now even i f  the issue o f  administrat ive f i n a l i t y ,  the 

Commission's precedent and the  c lear  wording o f  the order 

ignored, there are, there are c lear  fac tua l ,  c lear  facts  t h a t  

demonstrate t h a t  the f i r s t  a l t e rna t i ve  i s  the only  acceptable 

a1 te rna t ive  recommendation. 

F i r s t  o f  a l l ,  the  i n t e r i m  t e s t  per iod and the f i n a l  

t e s t  per iod are d i f f e r e n t  years. As M r .  Nixon noted, you c a n ' t  

equate the revenue leve ls  from one t o  the  other and then 

suggest t h a t  any d i f ference i s  an excess. That 's  c l e a r l y  no t  

the case. There i s  customer growth involved, there i s  - -  there 

are d i f f e r e n t  expenses recognized i n  the  two periods and which 

were s p e c i f i c a l l y  required and not  stayed dur ing the appeal 

process. 

Secondly, the o r i g i n a l  argument from l a s t  summer as 

proposed by Senator Fasano and OPC sa id the u t i l i t y  was g e t t i n g  

a windfa l l  as a r e s u l t  o f  t h i s  unsuccessful appeal. The 
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u t i 1  i t y  c l e a r l y  demonstrated through the  informat ion supplied 

l a s t  summer t o  the s t a f f  and f u l l y  audited t h a t  t h i s  i s  not the 

case. I n  f a c t ,  i t  showed t h a t  no - -  i f  no appeal had been 

taken and f i n a l  rates had been implemented r i g h t  a f t e r  the 

issuance o f  the A p r i l  2002 order,  those rates would have 

generated only  4.08 percent l e s s  revenue than the i n te r im  

rates.  This demonstrates t h a t  there  i s  no w ind fa l l  and t h a t ,  

i n  f a c t ,  the in ter im,  the 4.87 percent refund ordered was a 

l i t t l e  too high, not too low. 

Thi rd ,  the primary and second a1 ternate 

recommendation proposed t h a t  a small e r  revenue requirement and, 

therefore,  a greater refund i s  appropr iate f o r  the per iod from 

the f i n a l  order t o  the date o f  the  end o f  the appeals than i s  

appropriate f o r  the - -  from the  i n t e r i m  order t o ,  t o  the f ina l  

order o r  f o r  the per iod o f  t ime a f t e r  f i n a l  rates were 

implemented. I n  other words, as I mentioned, the net e f f e c t  o f  

those two recommendations i s  here 's  your revenue requirement 

f o r  in te r im,  here's your revenue requirement f o r  f i n a l ,  your 

revenue requirement dur ing the appeal per iod i s  down here, and 

t h a t  i s ,  t h a t  i s  a f ac t .  

Mr. Nixon i s  going t o  g ive you some spec i f i cs  on the 

three a l te rna t ives  about, about t h e i r  e f f e c t  and the underlying 

l o g i c ,  and hopeful l y  we won' t be redundant t o  any extent.  

CHAIRMAN BAEZ: M r .  Deterding, can I ask you and 

M r .  Nixon t o  hold o f f  on comments on the  d i f f e r e n t  a l t e rna t i ves  
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f o r  t he  moment so t h a t  we can t r y  and get  t he  issue t h a t  we a r e  

techn ica l l y  on o f f  the board? 

MR. DETERDING: Okay. 

CHAIRMAN BAEZ: Okay. Thank you. I want t o  move t o  

M r .  Burgess now. 

MR. BURGESS: Thank you, Mr. Chairman. And, yes, 

w i th  regard t o  the question i n i t i a l l y  ra ised  by 

Commissioner Jaber and then by Commissioner Davidson about 

Issue 2 and whether there i s  a d i f fe rence t h a t  d is t inguishes 

the two periods, t h a t  i s  the  r a t e  case per iod  from the appeal 

period, yes, there i s .  And I agree w i t h  the  s t a f f  

recommendation t h a t  i t  i s  something f o r  the  Commission t o  

consider, t h a t  i s  t h a t  t h e r e ' s  an order t h a t  deals w i t h  the 

po in t  up through the  r a t e  case, and then i t  i s  a d i f f e r e n t  

s i t u a t i o n  through the  appeal period. However, my react ion t o  

i t  i s ,  i s  t o  question whether the  Commission i s  bound by t h i s  

i f  i t  determines t h a t  t h a t ,  t h a t  the 4.87 i s  an e r r o r .  And 

t h a t ' s  what we're arguing, t h a t  we t h i n k  i t  i s  an e r ro r .  That 

gets i n t o  the  questions and the  other issues, and I ' m  no t  going 

t o  do t h a t .  

But i f  you determine t h a t ,  what we would say i s  t h a t  

the 1996 GTE case then gives you some language wherein you can 

address an issue, an order t h a t  was prev ious ly  issued t h a t  you 

consider t o  be an e r r o r  and cor rec t  t h a t .  The 1996 GTE case 

changed the  lay o f  t he  land s i g n i f i c a n t l y  on t h e  issue o f  
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what's re t roac t i ve  ratemaking and what the Commission can go 

back and look a t .  To what extent does i t  change it? I ' m  not 

real sure, and I don ' t  t h i n k  most o f  the p rac t i t i one rs  are 

f u l l y  sure u n t i l  there are more precedent t o  f l e s h  i t  out. But 

a t  t h i s  po in t  I th ink  the GTE case allows you t o  do what you 

th ink  i s  r i g h t .  And so i f  you t h i n k  t h a t  the 4.87 i s  an er ro r ,  

I t h i n k  the GTE case allows you t o  do what i s  r i g h t  and the 

courts w i l l  decide t o  what leve l  t ha t ,  t h a t  can be allowed. 

But j u s t  a couple o f  excerpts from t h a t  case, which I 

know you ' re  very f a m i l i a r  w i th ,  but  Page 972, the court  says, 

the Supreme Court says, "We view u t i l i t y  ratemaking as a matter 

o f  fa i rness. Equity requires t h a t  both ratepayers and 

u t i l i t i e s  be t reated i n  a s im i l a r  manner." 

973, "It would be c l e a r l y  inequi tab le f o r  e i t he r  

u t i l i t i e s  or ratepayers t o  benef i t ,  thereby receiv ing a 

w ind fa l l  from an erroneous PSC order.' '  

And then again i t  goes on t o  say they disagree tha t ,  

t h a t  going back and making adjustments would be re t roac t ive  

ratemaking. 

Now how t h a t  would apply i n  t h i s  case - - you know, I 

th ink  there are questions t h a t  could be raised, there are 

arguments t h a t  could be made. But i f  the Commission agrees 

w i th  us t h a t  the 4.87 i s  wrong, then I t h i n k  the  GTE case 

a1 lows the  Commission t o  correct  t h a t  order and apply i t  since 

i t  s t i l l  has these revenues under i t s  j u r i s d i c t i o n .  
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COMMISSIONER JABER: M r .  Chairman, since I posed the 

i n i t i a l  question, i f  I could j u s t  l e t  you, Publ ic  Counsel, and 

the  r e s t  o f  t he  Commissioners know where I am a t  t h i s  po in t .  I 

have a b e t t e r  understanding o f  the  fundamental arguments 

re la ted  t o  Issue 2. 

where Commissioner Bradley a r t i cu la ted ,  t h a t  I had a c lea r  

understanding i n  my mind based on s t a f f ' s  recommendation t h a t  

there  was a r a t e  case per iod,  f rank l y ,  j u s t  by look ing  a t  the  

language on Issue 2 and t h a t  we were more focused on the  appeal 

per iod.  So I tend t o  agree w i t h  how Commissioner Bradley 

a r t i c u l a t e d  i t  and wanted very much t o  j u s t  get  t o  the  

arguments on the  appel la te  per iod.  But recognizing the  

Commissioners have questions and t h a t  t h i s  goes t o  the  

fundamental argument o f  the  pa r t i es ,  I am very w i l l i n g  t o  hold 

o f f  vo t ing  on Issue 2 u n t i l  a f t e r  we address Issue 3. 

I was coming a t  i t  much from the  place 

I n  the  i n t e r e s t  o f  d isc losure though, M r .  Burgess, 

I ' m  going t o  t e l l  you I disagree w i t h  your argument on 

2 on l y  because the  i n t e r i m  refund language o f  the  f ina l  

was something you could have appealed and brought up t o  

s t r i c t  Court o f  Appeal and t h a t  was no t  done. So i n  

o f  fundamental fa i rness,  I ' m  going t o  disagree w i t h  you 

on Issue 2 because I d o n ' t  t h i n k  t h a t  t h i s  process lends i t s e l f  

t o  a new oppor tun i ty .  Issue 3 i s  a d i f f e r e n t  matter f o r  me. 

CHAIRMAN BAEZ: Thank you, Commissioner Jaber. 
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And, Commissioner Davidson, you had a question? 

COMMISSIONER DAVIDSON: Ac tua l l y ,  yeah, a response. 

I w i l l ,  o f  course, defer  t o  the  Chair as t o  how we need t o  

xoceed on these issues, how you want t o  proceed on Issue 2 o r  

Issue 3, whatever you deem appropriate. But I have a c t u a l l y  

two questions - -  th ree  questions f o r  Mr. Deterding t h a t  I 

danted t o  ask before we moved on t o  the  p a r t i e s  w i t h  - -  

CHAIRMAN BAEZ: And l e t  me, l e t  me get  one question 

i n  and maybe we can c l a r i f y .  Mr. Burgess, t h i s  would be my 

question. Hearing you - -  hearing your argument, you ' re  

3dvancing the p o s i t i o n  t h a t  the, t h a t  t he  4.87 percent refund 

lumber i n  the f i n a l  order i s  somehow under review o r  could be 

inder review i n  your opinion; t h a t  as a Commission we could ask 

iurselves the question, was t h a t  enough, was t h a t  even cor rec t?  

MR. BURGESS: Yes, Commissioner. The way, the way I 

vould pose i t  i s  probably almost the other  way around as f a r  as 

[ssue 2 and Issue 3. The f i r s t  question i s  do you - -  can we 

Zonvince you t h a t  t he  4.87 refund i s  no t  enough? And, and 

jssuming the answer i s  yes, t h a t  we can, then I would say t h a t  

iou can go back i n t o  t h e  r a t e  case per iod - -  i f  you agree w i t h  

i s ,  you can go back i n t o  the  r a t e  case per iod and adjust  i t  

2ven i n  t h a t  per iod.  

CHAIRMAN BAEZ: And t h a t ,  and t h a t  i t s e l f  i s  a 

question f o r  argument under, under Issue 3. 

)pinion - -  and I guess since Commissioner Jaber expressed how 

Do you i n  your 
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she was coming a t  t h i s  issue, I'll l e t  you know how I read i t  

anyway o r  how I interpreted it. I r respec t ive  o f  whether - - how 

we answer t h a t  question o f  whether you can, we can cross the 

l i n e  back i n t o  the i n te r im  per iod o r  not ,  which I th ink  i s  

probably more appropr iately dea l t  w i t h  under 

Issue 3 under the d i f f e r e n t  a l te rna t ives  because they obviously 

imply an answer one way o r  the  other,  whichever you choose, 

Issue 2 t o  me was almost as simple as a v e r i f i c a t i o n  o f  - -  I 

mean, there i s  no argument t h a t  a 4.87 percent refund was 

ordered by the f i n a l  order. No matter, no matter whether you 

th ink  t h a t  issue can be r e v i s i t e d  a f t e r  o r  not,  those are the 

numbers, and I saw Issue 2 merely as some k ind  o f  v e r i f i c a t i o n  

tha t  t h a t  number had been met o r  t h a t  t h a t  condi t ion had been 

met. 

Do you, do you see, do you see i t  the same way? I 

mean, and I understand t h a t  you've posi ted t h a t  maybe t h a t  

number wasn't ,  wasn't correct .  But as a, as an administrat ive 

matter o r  as a matter merely o f  accounting, I mean, would you 

see Issue 2 t h a t  way? 

MR. BURGESS: I t h i n k  the  answer i s ,  no, I don ' t .  

And - - bu t  l e t  me explain, make sure. And l e t  me also address 

Commissioner Jaber 's po in t ,  which i s  a f a i r  po in t ;  t h a t  i s ,  

t ha t  we had the opportuni ty t o ,  t o  appeal t h a t  p a r t i c u l a r  

issue. But the po in t  t h a t  I would make i s  t h a t  whether we d i d  

o r  not, i f  the Commission has the  au tho r i t y  t o  change t h a t  and 
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has i t  under i t s  j u r i s d i c t i o n ,  then the Commission has the 

ob l i ga t i on  t o  the ratepayers o f  the  s ta te  o f  F lo r ida  t o  make - -  
t o  correct  the decision i f  i t  has t h a t  au thor i ty .  So t h a t ' s  

where I would come from on t h a t .  And t h a t ' s  where I t h i n k  I 

disagree w i th  what you were posing, M r .  Chairman, t h a t  i f  i t  i s  

s t i l l  an issue tha t  you can adjust  and i f  you t h i n k  i t  should 

be adjusted, then I th ink  i t ' s  more than an administrat ive 

deci s i  on. 

CHAIRMAN BAEZ: Commissioner Deason. 

COMMISSIONER DEASON: Well, Mr. Burgess, t h a t  beg 

the question: I s ,  i s  t h i s  amount s t i l l  under the  Commission's 

j u r i s d i c t i o n ?  I ' m  not t a l k i n g  about f o r  the appel late period. 

I ' m  t a l k i n g  about s t r i c t l y  the  i n t e r i m  per iod and I ' m  t a l k i n g  

3bout the more focused d e f i n i t i o n  o f  the  i n t e r i m  period, t h a t  

i e ing  the per iod from when i n t e r i m  rates were granted and when 

the f i n a l  order became - -  was issued. 

MR. BURGESS: I t h i n k ,  and I don ' t  mean t o  sound 

f l ippant  about it, but I t h i n k  the  answer i s  you can f i n d  out.  

[ f  you t h i n k  t h a t  i t  was wrong, you can f i n d  out by invoking 

the language o f  the GTE order and saying we're going t o  go back 

md we are going t o  correct  t h a t  and w e ' l l  f i n d  out i f  the 

Zourt p roh ib i t s  tha t .  

COMMISSIONER DEASON: But now - -  I hate t o  i n t e r r u p t ,  

>ut the GTE order was the r e s u l t  o f  an appeal, and the  cour t  - - 
Ind i t  was an issue taken t o  the  cour t ,  and the  court  sided 
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wi th  the,  one o f  the  appellants and t o l d  the  Commiss on t o  go 

back, cor rec t  t h a t ,  and t o  al low GTE t o  c o l l e c t  past amounts 

because o f  an e r r o r  i n  the Commission's order .  

t h a t  the  Commission, you have the au tho r i t y ,  once the f i n a l  

order i s  issued, t o  go back and reopen t h a t  a t  your d isc re t ion .  

Would you agree w i t h  tha t?  

It d i d  not say 

MR. BURGESS: Commissioner, I would agree there are 

factua l  d i s t i n c t i o n s  between the GTE case and t h i s  case. I ' m  

not  sure where t h i s  case f a l l s  though i n  the  c o u r t ' s  overa l l  

theory, given the  language t h a t  i t  used and t h e  theor ies t h a t  

i t  used t o  t e l l  the  Commission t h a t  i t  could go back and, and 

impose a surcharge f o r  revenues t h a t  had already been not  

allowed t o  be co l lec ted  under a previous Commission order. But 

I would agree there are d i s t i n c t i o n s .  

COMMISSIONER DEASON: M r .  Burgess, I must caution, I 

must caut ion you, and you ' re  probably more schooled i n  t h i s  

than I am, bu t  t h a t  i f  we accept t h a t  argument and the fac ts  

are reversed i n  the next case, the  company could be i n  here 

arguing t h a t ,  sure, you issued a f i n a l  order on i n t e r i m  and you 

sa id t h a t  the  amount t h a t  was co l l ec ted  was adequate, bu t  we 

t h i n k  t h a t  t h a t  was inadequate. You need t o  go back and al low 

us t o  r e t r o a c t i v e l y  surcharge f o r  i n s u f f i c i e n t  i n t e r i m  grant.  

MR. BURGESS: I understand t h a t ,  and t h a t ' s ,  and 

t h a t ' s  a f a i r  po in t .  

COMMISSIONER DAVIDSON: Chai rman. 
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CHAIRMAN BAEZ: Commissioner Davidson. 

COMMISSIONER DAVIDSON: For Mr. Deterding, what was 

the t o t a l  amount o f  revenue t h a t  Aloha co l l ec ted  as a r e s u l t  o f  

the Commission-approved i n t e r i m  r a t e  increase, t o t a l  amount? 

MR. DETERDING: Just a moment, Commissioner. 

CHAIRMAN BAEZ: And whi le  we're wa i t ing ,  I wanted t o  

ask, Mr. Shreve, do you have a presentat ion t o  make? 

have comments t o  make? I j u s t  want t o  make sure. 

MR. SHREVE: Yes. 

CHAIRMAN BAEZ: Okay. I j u s t  wanted t o  mak 

note t o  ge t  t o  you. Thank you. 

Do you 

a ment 1 

COMMISSIONER DAVIDSON: I ' 11 ask s t a f f  the  question. 

What was the  t o t a l  amount o f  revenue Aloha co l l ec ted  as a 

r e s u l t  o f  t he  Commission-approved i n t e r i m  r a t e  increase? 

MS. MERCHANT: When you say t o t a l ,  you mean f o r  the,  

f o r  t he  whole time? 

COMMISSIONER DAVIDSON: To ta l ,  j u s t  t he  t o t a l  amount. 

MS. MERCHANT: U n t i l  they implemented the  f ina l  

rates.  

COMMISSIONER DAVIDSON: I d o n ' t  even want t o  t h i n k  

about the  periods now. Just  the  t o t a l  amount co l lec ted .  

MS. MERCHANT: $3,132,736. 

COMMISSIONER DAVIDSON: $3,132,736. O f  t h a t  amount, 

how much has been refunded by Aloha? Without regard t o  the 

a r  amount how much has been refunded? periods, j u s t  f l a t  dol 
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MS. MERCHANT: $153,510. 

COMMISSIONER DAVIDSON: A l l  r i g h t .  I'll get back t o  

ny t h i r d  question f o r  - -  
COMMISSIONER BRADLEY: Repeat t h a t  again, please. 

.low much has been refunded? 

CHAIRMAN BAEZ: It was 153 and change. Ms. Merchant, 

:ommissioner Bradley wanted t o  know a number, please. 

COMMISSIONER BRADLEY: Repeat t h a t  again, please. 

3 v e  me the  f i gu re ,  the  refund f i gu re .  

MS. MERCHANT: Okay. We've got several d i f f e r e n t  

lumbers we can g ive you, bu t  the  t o t a l  revenues co l lec ted ,  t h a t  

dould be the p r i o r  ra tes  and the  i n t e r i m  ra tes  combined, 

.evenues under both, both o f  those scenarios would have 

ieen $3,132,736. 

COMMISSIONER DAVIDSON: My question was j u s t  geared 

toward the, t he  amount co l l ec ted  but  f o r  the  i n t e r i m  r a t e  

i ncrease. 

MS. MERCHANT: Okay. 

COMMISSIONER DAVIDSON: Just  t h a t  amount. 

MS. MERCHANT: The amount f o r  the  i n te r im ,  the  t o t a l  

revenues co l  1 ected under i n t e r i m  rates? 

COMMISSIONER DAVIDSON: Yes. 

MS. MERCHANT: Okay. That i s ,  t h a t  i s  $499,671. 

MR. DETERDING: Commissioner, i f  I may, t h a t ' s  the  

increase under i n t e r i m  f o r  t he  - -  increased revenues under 
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i n te r im  versus o r i g i n a l  ra te ,  I bel ieve.  

COMMISSIONER DAVIDSON: So f o r  s t a f f ,  $499,671 i s  the 

t o t a l  amount o f  revenue co l lec ted  pursuant t o  the i n te r im  r a t e  

increase. That amount i s  a t t r i b u t a b l e  j u s t  t o  the r a t e  

i ncrease. 

MS. MERCHANT: Correct .  

COMMISSIONER DAVIDSON: And o f  

$153,510 has been refunded. 

MS. MERCHANT: Correct. 

COMMISSIONER DAVIDSON: That 1 

much? 

MS. MERCHANT: $346,161. 

t h a t  amount, 

aves a balance o f  how 

COMMISSIONER DAVIDSON: Shouldn' t  t h a t  whole amount 

be refunded? 

MS. MERCHANT: That 's  what's a t  issue here today. 

COMMISSIONER DAVIDSON: Well ,  l e t  me, l e t  me t u r n  t o  

"I. Deterding now j u s t  on a,  a lega l  p u b l i c  p o l i c y  issue. 

the Commission made a mater ia l  mistake i n  a p r i o r  order, 

doesn't i t  have both the  j u r i s d i c t i o n  and the  pub l i c  o b l i g a t i o n  

to  correct  t h a t  mistake j u s t  as a general p r i n c i p l e  o f  l a w ?  

Shouldn't we get  a t  t he  r i g h t  r e s u l t  i n  every case? And I ' m  

l o t  saying t h a t  t h i s  i s  t he  wrong r e s u l t .  

get your, your view on a general p r i n c i p l e  o f ,  o f  pub1 i c  

administrat ion and o f  l a w .  

I f  

I ' m  t r y i n g  t o  j u s t  

So as a general matter,  i f  the  Commission made a 
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nater ia l  mistake i n  a p r i o r  order,  would you agree t h a t  i t  has 

l o t h  the  j u r i s d i c t i o n  and the  p u b l i c  ob l i ga t i on  t o  correct  t h a t  

nistake? F i r s t  g ive me a yes o r  a no and then give me your 

-easoni ng. 

MR. DETERDING: We1 1 ,  Commissioner - - 
COMMISSIONER DAVIDSON: Yes o r  a no and then your 

measoni ng. 

MR. DETERDING: I ' m  no t  sure I can g ive you a yes o r  

io .  There i s  a l i n e  o f  cases on the  issue o f  admin is t ra t ive 

P i  nal i ty  . 
Yes, the  Commission i s  supposed t o  be able t o  cor rec t  

3rrors i n  i t s  order and t o  reach the  fair and appropriate 

resu l t  by those correct ions.  However, there are issues o f ,  o f  

time, there are issues t h a t  have been addressed i n  a ,  a whole 

l i tany o f  cases on the  question o f  admin is t ra t ive f i n a l i t y  t h a t  

dould pu t  l i m i t s  on t h a t ,  on t he  Commission's a b i l i t y  t o  do so. 

COMMISSIONER DAVIDSON: Thank you. 

COMMISSIONER BRADLEY: Question. 

CHAIRMAN BAEZ: Commissioner Bradley. 

COMMISSIONER BRADLEY: And I d o n ' t  know i f  t h i s  i s  

f o r  s t a f f  o r  f o r  - -  yeah, f o r  s t a f f .  

What, what would s t a f f  - - what would the amount be as 

it - -  okay. 

I f  we had t o  make a determination, determination as 

to  the, the  cost  o f  admin is t ra t ion i n  order t o  c o l l e c t  

FLORIDA PUBLIC SERVICE COMMISSION 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21  

22 

23 

24 

25 

39 

the $499,671 ra te  increase, what would s t a f f  a l loca te  t o  Aloha 

as, as administrat ive costs i n  order t o  c o l l e c t  t h i s ?  

MS. MERCHANT: The f i n a l  order , I bel ieve , I don ' t  

have i t  i n  f r o n t  o f  me r i g h t  now, but the f i n a l  order addresses 

tha t  administrat ive costs associated w i th  refunds are the 

respons ib i l i t y  o f  the u t i l i t y  and not  passed on t o  the 

ratepayers. 

COMMISSIONER BRADLEY: Okay. 

MS. MERCHANT: But general ly speaking, I wouldn't  

t h ink  t h a t  they would be very mater ia l .  They have t o  accoun 

f o r  the money t h a t  they deposited, they have t o  pu t  i t  i n  an 

escrow account i n  t h i s  case, send i n  reports,  monthly reports. 

So i n  t h a t  regard i t ' s  not  an extreme amount o f  money. 

COMMISSIONER BRADLEY: Aloha, administrat ive costs. 

MR. DETERDING: I bel ieve  t h a t ' s  - -  what t he  s t a f f ,  

Ms. Merchant said i s  accurate. The order speci f i c a l  l y  deal s 

w i th  the issue o f  administrat ive costs and making the  refunds 

and so fo r th ,  and, as i s  the  norm, i n  the Commission's order on 

these things i t  says t h a t  those are the  r e s p o n s i b i l i t y  o f  the 

u t i l i t y .  

COMMISSIONER BRADLEY: Can you, can you g ive me a 

number? 

MR. DETERDING: Can I give you a number? No, s i r ,  I 

don ' t  bel ieve we kept any s p e c i f i c  numbers segregating out 

expenses re la ted  t o  the admin is t ra t ion o f  the refund. 
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Cer ta in ly  normally we d o n ' t  go through a l l  o f  t h i s .  The monies 

are released f rom escrow i n  accordance w i t h  t h e  order when i t  

becomes f i n a l  and we d o n ' t  have t o  go through addi t ional  

hearings . 
COMMISSIONER BRADLEY: Okay. Now what I was - -  what 

I ' m  in te res ted  i n  was not  on ly  the admin is t ra t ion  o f  the 

refund, bu t  the  c o l l e c t i o n  o f  the i n t e r i m  r a t e  increase and the 

admin is t ra t ive costs o f  both. 

MR. DETERDING: And I d o n ' t  t h i n k  we keep separate 

records showing which expenses are re la ted  t o  t h a t .  There's no 

po in t  i n  doing so, given the  Commission's h i s t o r y  o f  not  

recognizing those costs. 

CHAIRMAN BAEZ: Done, Commissioner Brad1 ey? 

COMMISSIONER BRADLEY: Uh- huh. 

CHAIRMAN BAEZ: Commissioners, I ' d  l i k e  t o  t r y  and 

refocus, and I t h i n k  we heard some comments from Commissioner 

Jaber, and c e r t a i n l y  based on Mr. Burgess's comments, he s t i l l  

maintains t h a t  Issue 2 i s ,  somehow f a l l s  out  i f  we - -  o r  blends 

i n t o  Issue 3. So what I ' d  l i k e  t o  get i s  everybody's - -  e i t h e r  

get an understanding from, from the  Commissioners t h a t  we have 

somehow moved, moved on o r  we're going t o  r e v i s i t  Issue 2 based 

on our decis ion i n  Issue 3, i f  t h a t ' s  convenient f o r  everyone, 

get some k ind  o f  consensus on t h a t .  

COMMISSIONER JABER: That ' s  f i n e  w i t h  me. 

CHAIRMAN BAEZ: Commissioner Jaber, are you a l l  
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i ght? 

COMMISSIONER JABER: Yeah. Whatever your pleasure 

s. 

lack t o  2.  

I am completely comfortable w i t h  moving on t o  3 and coming 

CHAIRMAN BAEZ: It seems t o  me t h a t  t h a t ' s  probably 

; t i 1 1  an open question based on M r .  Burgess's arguments. And I 

rould, and I would imagine t h a t  somehow t h e  dec is ion i n  

h u e  3 would have impacted i t  anyhow, so I want t o  t r y  and 

'eserve some t ime t o  t r y  and s t ra igh ten  i t  out  a t  the end so 

;hat we can get  t o  the meat o f  t he  i tem. 

Ir. Shreve, you haven' t  been heard from, and we'd l i k e  t o  get 

/ou s t a r t e d  and taken care o f .  

I n  t h e  meantime, 

MR. SHREVE: Thank you, Mr. Chairman. I w i l l  be very 

i r i e f .  

O f  course, i t  seems t o  me there can be very l i t t l e  

wgument tha t  the  e n t i r e  i n t e r i m  should be refunded i f  there 

das no r a t e  increase. The reason you g ive  t h e  i n t e r i m  increase 

i s  t o  cover the  company dur ing t h e  pendency o f  t h e  case. 

:ranted, t h e r e ' s  a d i f f e r e n t  argument on the  f i r s t  four  months 

here than there i s  on the second, bu t  ove ra l l  t h e  l o g i c  would 

say t h a t  everything should go back. 

I f  you had a case where you gave an i n t e r i m  increase 

and then there was a r a t e  decrease, you would n o t  refund any 

more than the  i n t e r i m  increase t h a t  was c o l l e c t e d  from the 

company because t h a t ' s  a l l  w i t h i n  the  j u r i s d i c t i o n  there. 
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There would have had t o  have been an amount set  subject  t o  an 

i n t e r i m  r a t e  decrease i n  order t o  do t h a t ,  and t h a t ' s  where the 

Publ ic Counsel would have come i n  and asked f o r  t h a t  decrease 

t o  be set .  Then you would be able t o  make a refund because 

there was a r a t e  decrease. 

A l l  I ' m  saying i s ,  here, i f  you come i n ,  you have the  

set  o f  rates,  you ask f o r  an i n t e r i m  r a t e  increase, you get 

t h a t  and you come out  w i t h  no increase, then the  company should 

not  be e n t i t l e d  t o  any o f  t h a t  i n t e r i m  increase t h a t  has been 

co l lected.  Here again, there are two d i f f e r e n t  arguments t o  be 

made here. I t h i n k  you have the  a b i l i t y  t o  go back and cor rec t  

your mistake. Perhaps the  Publ ic  Counsel should have appealed 

something e lse  o r  taken up something e lse.  But i f  the  

Commission made a mistake, you have an o b l i g a t i o n  t o  co r rec t  i t  

on behal f o f  t he  people. 

I f  you r e c a l l ,  and Commissioner Deason w i l l  r e c a l l  

t h i s ,  years before the  '96 GTE case there was a lso a GTE case 

tha t  had admin is t ra t ive f i n a l i t y  t h a t  had been i n  e f f e c t  f o r  

two years, the  order had, and everything was t o t a l l y  over.  The 

Commission came back and reconsidered i t  on t h e i r  own motion, 

as you have always had the  a b i l i t y  t o  do, t o  cor rec t  a 

s i t u a t i o n  t h a t  you thought had been an e r r o r  two years before,  

a t  l e a s t  changed t h e i r  mind. So I t h i n k  you do have an 

Dbl igat ion t o  cor rec t  t h a t .  

you pu t  an i n t e r i m  r a t e  increase i n  and there i s  no r a t e  

I t h i n k  i t ' s  very c lea r  t h a t  i f  
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increase, you have an o b l i g a t i o n  t o  re tu rn  t h a t  money t o  the  

customers. Thank you. 

CHAIRMAN BAEZ: Thank you, Mr. Shreve. And, 

Mr. Deterding, I know t h a t  I cut  Mr. Nixon o f f .  He wanted t o  

po in t  up some numbers, and you can have t h a t  opportuni ty now 

because I t h i n k  we're,  we ' re  on the various recommendations on 

Issue 3. 

MR. DETERDING: Yes. Commissioner, M r .  Nixon wants 

t o  provide you w i t h  b a s i c a l l y  a discussion o f  each o f  t he  

a1 te rna t ives  under Issue 3 and why the  issue - - f i r s t  

a l t e rna t i ve  s t a f f  recommendation i s  the on ly  one t h a t  makes 

sense from, from a precedential standpoint and from the  

standpoint o f  what t h e  order requires.  

MR. NIXON: Commissioners, I d o n ' t  t h i n k  I r e a l l y  d i d  

my job  because you d o n ' t  understand the  d i f fe rence between the  

two d i  f f e r e n t  t e s t  years, t h i  s business. 

COMMISSIONER BRADLEY: Oh, yes, we do. 

MR. NIXON: But, Commissioner Davidson, t h i s  goes 

d i r e c t l y  t o  answering your question o f  why no t  a l l  the  revenues 

dere refunded dur ing  the  r a t e  case per iod.  

COMMISSIONER DAVIDSON: 

character izat ion t h a t  we d o n ' t  understand. 

s tory ,  but  I understand. 

I would d i  sagree w i t h  t h e  

I may not  buy your 

COMMISSIONER BRADLEY: I would, I would concur w i t h  

tha t .  Oh, we understand very c l e a r l y  what the  d i f fe rence i s ,  

FLORIDA PUBLIC SERVICE COMMISSION 



1 
2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

44 

what the di f ferences are. 

MR. N IXON:  Okay. I - -  
COMMISSIONER BRADLEY: So we're not i n  the dark. 

MR. N IXON:  Then I j u s t  haven' t  done my job. 

But I bel ieve what - -  t h a t  the f i n a l  order recognized 

t h a t  wi thout any increase f o r  the  f i na l  t e s t  year period, those 

revenues, by necessity, were about 11 percent higher. 

I want t o  move on t o  the  question o f  whether Aloha 

has received a w ind fa l l .  Aloha fol lowed t h a t  formula t h a t  i s  

set  f o r t h  on Pages 9 and 10 o f  the  recommendation t o  determine 

whether any w ind fa l l  had occurred. As a r e s u l t  o f  a meeting 

w i th  s t a f f ,  which was attended by Mr. Burgess i n  ea r l y  August, 

we ta lked about what Aloha had t o  do t o  prove t h a t  they had not  

received a w ind fa l l ,  and we produced a b i l l i n g  analysis and a 

schedule which summarized the  revenues t h a t  were ac tua l l y  

co l lected dur ing t h a t  15-month, what you' r e  c a l l  ing  the appeal 

period, w i t h  the revenue t h a t  should have been co l lected under 

the f i n a l  rates dur ing t h a t  same 15-month period. This 

involved q u i t e  a b i t  o f  work because Aloha went back and 

actual l y  recal cul ated every s i  ngl e customer' s b i  11 s under 

in te r im rates and under the  f i na l  ra tes t o  make t h i s  

comparison. Then the Commission came i n  and audited t h a t  

information, both w i th  an o n - s i t e  f i e l d  audi tor ,  and Aloha 

provided i t s  e n t i r e  b i l l i n g  program e l e c t r o n i c a l l y  t o  your EDP 

s t a f f  here i n  Tallahassee. And they audited t h a t  informat ion 
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e lec t ron i ca l l y  and came up w i t h  the  same numbers t h a t  Aloha had 

presented on the schedule. So we were i n  agreement, and I 

t h ink  t h a t ' s  mentioned someplace i n  t h i s  order. 

That comparison showed t h a t  the refund percentage of 

4.87 percent, which i s  i n  the  f i na l  order, remained mater ia l l y  

the same throughout the refund per iod over the 15 months, and 

mathematically i t  has t o  because o f  t he  di f ferences i n  the two 

t e s t  years which I mentioned before. I t ' s  b u i l t  i n t o  the rates 

and the dif ferences i n  the revenue requirements f o r  the in te r im 

t e s t  year and the f i n a l  t e s t  year, which lagged by s i x  months 

the t e s t  year used t o  set  f i n a l  ra tes.  

F i n a l l y ,  I t h i n k  A l te rna t i ve  Two i s  somewhat 

contradictory. On Page 18 the  s t a f f ,  I th ink ,  i s  supporting 

that  a l te rna t ive ,  seem t o  agree t h a t  the f i n a l  order allowed 

41oha t o  keep 11.08 percent o f  t he  i n t e r i m  revenue dur ing the 

ra te  case period. But nothing changes t h a t  re la t ionship,  

:ommissioners. During the appeal period, now o r  i n t o  the  

future,  the f a c t  i s  Aloha i s  going t o  continue t o  c o l l e c t  

revenues which are about 11 percent higher than the revenues 

rJhich were set during the r a t e  case per iod under i n te r im  rates.  

I t ' s  j u s t  mathematically b u i l t  i n t o  the  numbers. 

I f  I could put i t  another way, i f  Aloha had ac tua l l y  

implemented the f i n a l  ra tes on A p r i l  30th, i f  we had chosen not 

t o  appeal t h i s  case and implemented those rates on A p r i l  30th, 

t h a t  11.08 percent would have been retained by Aloha and we 
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would not  be s i t t i n g  here today discussing t h i s  issue. 

I want t o  move and make a couple o f  comments about 

the primary s t a f f  recommendation. 

COMMISSIONER DEASON: Mr. Nixon, l e t  me ask a 

question, and you may need t o  r e f e r  t o  Mr. Deterding. But by 

choosing t o  appeal t he  case, d i d  you subject  you rse l f  t o  the 

r i s k  t h a t  the e n t i r e  c o l l e c t i o n  o f  the  i n t e r i m  may be subject 

t o  refund? That was your choice, you recognized i t  was your 

choice, you appealed. By appealing i t , d i d  you subject 

yoursel f t o  t h a t  r i s k ?  

MR. DETERDING: Commissioners, I would say we d i d  i n  

tha t  i f  the  order had been changed w i t h  regard t o  e i t h e r  the 

refund percentage o r  as t o  the  revenue requirement, then, yes, 

was a p o s s i b i l i t y .  But ne i the r  one o f  those th ings were 

COMMISSIONER DEASON: So you ’ re  saying t h a t  i f  the 

- -  as a r e s u l t  o f  the  appeal, i f  the  f i n a l  r a t e  order had 

changed t o  some extent ,  then you were subject ing yourse l f  

to t h a t  r i s k ?  

MR. DETERDING: I bel ieve  t h a t  i s  co r rec t .  I f ,  f o r  

instance, somebody had cross appeal ed o r  had separately 

jppealed and said, no, t he  revenue requirement should be lower 

than the order and the  cour t  approved t h a t  lower revenue 

“equirement, then, yes, a greater percentage o f  the i n t e r i m  

vould be refundable, perhaps a l l .  
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The same i s  t r u e  as i f  they had - - i f  somebody had 

appealed the  issue o f  the,  the o r d e r ' s  f i n d i n g  as t o  the 

appropriate refund percentage o r  methodology o r  ca l cu la t i on  

methodology, then t h a t  i s  conceivable t h a t  t h e  i n t e r i m  would 

have, t he  amount o f  i n t e r i m  refundable would have changed. 

So - -  b u t  t h a t  was, t h a t  was not  t he  case. 

COMMISSIONER JABER: Mr. Deterding, one o f  the 

th ings - -  M r .  Chairman, i f  I may. One o f  t h e  th ings  I d o n ' t  

understand about your argument, maybe t h i s  i s  a good t ime f o r  

you t o  address i t , i s  the  f i n a l  order i s  c l e a r  t h a t  you were 

not,  you d i d  no t  meet your burden o f  proof  i n  j u s t i f y i n g  an 

increase. To accept your argument has the  perverse e f f e c t  o f  

circumventing our decis ion by your oppor tun i ty  t o  appeal. I n  

other words, the  cour t  upheld our order i n  i t s  e n t i r e t y .  To 

al low you t o  keep - -  and I do see the  d i s t i n c t i o n ,  Mr. Nixon, 

between the  r a t e  case per iod when we issued a f i na l  order and 

the t ime per iod the  appeal was pending. 

t ime per iod  the  appeal was pending. To n o t  requ i re  you t o  

refund t h a t  amount has the  perverse e f f e c t  o f  circumventing the 

under ly ing dec is ion o f  our order and what t h e  cou r t  upheld. 

You have no t  addressed t h a t ,  you d o n ' t  c i t e  any l a w  as i t  

re la tes  t o  t h a t ,  and I j u s t ,  I d o n ' t  understand your argument 

as i t  r e l a t e s  t o  a lega l  phi  osophy. 

I ' m  focused on the 

MR. DETERDING: We 1,  Commissioner Jaber, f i r s t  o f  

a l l ,  as I noted, I bel ieve  t h a t  t he  order addresses t h a t  issue 
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and addresses i t  i n  a way t h a t  covers the  appeal per iod,  too .  

But even s e t t i n g  t h a t  aside - -  

COMMISSIONER JABER: Can you c i t e  me anyplace i n  tha t  

f i n a l  order where we mention the  word "appeal" o r  the 

p o s s i b i l i t y  o f  appeal o r  what the  i n t e r i m  r a t e  should be dur ing 

an appeal o r  what a refund should be i f  you would have won on 

appeal o r  i f  you would have l o s t  on appeal? I ' v e  read t h a t  

order from f r o n t  t o  back and I d o n ' t  see it. Can you p o i n t  me 

t o  somepl ace? 

MR. DETERDING: No, Commissioner, o ther  than the  

standard wording i n  the  back o f  t he  order t h a t  recognized the  

p o s s i b i l i t y  o f  appeal t h a t  i s  i n  every one o f  your f i n a l  

wders .  You are cor rec t ;  i t  does not  t a l k  about a separate 

ca l cu la t i on  o f  refund dur ing the  appeal per iod.  But c e r t a i n l y  

to  the  extent  t h a t  anybody f e l t  t h a t  there  was a d i f f e r e n t  

ca lcu la t ion ,  which I ' v e  never seen i n  any other case before 

t h i s  Commission u n t i l  t h i s  one, i f  someone f e l t  t h a t  i t  was 

3ppropriate t o  deal w i t h  the  refund i n  a d i f f e r e n t  way, then 

that  should have and could have been ra ised on reconsiderat ion,  

i n  appeal or dur ing t h e  s tay  process a t  which it was r e i t e r a t e d  

m t i l  l a s t  J u l y  t h a t  4.87 percent o f  the,  o f  t h e  revenues 

zo l lected dur ing the  i n t e r i m  per iod was the appropr iate refund 

3ercent. 

COMMISSIONER JABER: And, M r .  Deterding, as one 

jec is ion  maker on the  case, I have t o  t e l l  you I thought, as 
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;enator Fasano said, i t ' s  a matter o f  common sense and l o g i c .  

rh is was a case where i t  was e i t h e r  going t o  be up o r  down. We 

lenied your ra te  increase i n  i t s  e n t i r e t y  based on a burden o f  

r o o f  issue. 

lecision-maker t h a t  we would be arguing w i th  you about an 

jppropriate refund since the court  e i t h e r  would overturn us and 

.emand f o r  addi t ional  proceeding o r ,  f rank ly ,  uphold us i n  the 

?n t i re t y ,  and t h a t ' s  p rec ise ly  what they d id .  So I guess I 

Zontinue t o  look a t  i t  as an a l l  o r  nothing as i t  re la tes  t o  

the appeal s period. 

It never would have occurred t o  me as the 

MR. DETERDING: Well, and again, Commissioners, the 

mly  way tha t ,  tha t  I can explain t h a t  i s  t h a t  you ' re  deal ing 

d i t h  an i n te r im  t e s t  per iod t h a t  has a d i f f e r e n t  revenue 

requirement than the  f ina l  t e s t  period. And when you take the 

in ter im - -  when you take the f i n a l  t e s t  per iod revenue 

requirement and compare i t  t o  those t h a t  were co l lec ted  under 

in ter im rates,  the  appropriate refund i s  4.87 percent. When 

you compare your revenue requirements during the  i n t e r i m  

period, the i n i t i a l  i n t e r i m  per iod between the date o f  the  

in te r im order and the  date o f  the f i n a l  order and the, and the 

period a f t e r  the  f i na l  order and a f t e r  the appeal t h a t  are the 

rates now i n  e f f e c t ,  and the net e f f e c t  o f  the  proposal by 

Senator Fasano and OPC i s  t h a t  you would have a d i f f e r e n t  

revenue requi rement, a 1 ower revenue requi rement dur ing the  

appeal period. And even the  underlying l o g i c  o f  there being no 

FLORIDA PUBLIC SERVICE COMMISSION 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

50 

increase c e r t a i n l y  does not suggest t h a t  you have yet a lower 

revenue requi rement dur ing the appeal period. 

COMMISSIONER JABER: Okay. Mr. Chairman, I want t o  

fo l low up on t h a t  po in t  w i th  s t a f f  a t  the appropriate t i m e  when 

a l l  the presentations are made. Thank you. 

CHAIRMAN BAEZ: A l l  r i g h t ,  Commissioner Jaber. 

Commissioners, I t h i n k  a l l  the  presentations are made 

a t  t h i s  po in t .  M r .  Shreve, do you have - -  

MR. SHREVE: Just a b r i e f  comment on 3. Where t h i s  

would have a statewide app l ica t ion  i s  i n  every ra te  increase 

case you have t h a t  you ' re  going t o  provide o r  grant an i n te r im  

r a t e  increase. I t h ink  the s t a f f  and the Commissioners a re  

going t o  have t o  change t h e i r  explanation t o  the customers and 

say, not as we've always sa id i n  the  past, t h i s  increase i s  

protected because we're going t o  do a good, strong, thorough 

job  dur ing the case, t h i s  i s  quick and d i r t y .  But you ' re  going 

t o  have t o  explain t h a t  although you g ive them a ra te  increase, 

the company may be e n t i t l e d  t o  keep a p a r t  o f  t h a t  even without 

an increase o r  they may be able t o  keep a p a r t  o f  t h a t  even 

w i th  a decrease. So you ' re  going t o  have t o  change your 

explanations because t h e y ' l l  no longer be explained t o  the 

customers t h a t  you ' re  going t o  have t h a t  i n t e r i m  r a t e  increase 

protected i f  there i s  no r a t e  increase. Thank you. 

CHAIRMAN BAEZ: Thank you, M r .  Shreve. 

Senator Fasano, you had 1 ined up - - okay. M r .  
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Burgess. 

MR. BURGESS: Commissioner, I had t r i e d  t o  r e s t r i c t  

my comments t o  Issue 2 before.  

I would l i k e  t o  make w i t h  regard t o  Issue 3, i f  I may. 

the  appropriate time? 

I have a couple o f  b r i e f  po ints  

Is t h i s  

CHAIRMAN BAEZ: Th is  i s  the  appropriate t ime,  but 

hold on j u s t  a second. M r .  Deterding. 

MR. DETERDING: I apologize. M r .  Nixon had not  

f i n i shed  h i s  remarks. He had a l i t t l e  b i t  more on the primary 

s t a f f  recommendation and was - -  
CHAIRMAN BAEZ: And I apologize. M r .  Nixon, please 

continue and be i n  wrap-up mode so we can get on t o  some 

discussion. I ' m  sure y o u ' l l  have p len ty  o f  questions t o  get 

whatever you missed i n .  

MR. NIXON: 

Commissioners, I be l ieve  the  primary s t a f f  

I'll be i n  wrap-up mode. 

recommendation does break some new ground. This i s  the  f i r s t  

water and sewer case I ' m  f a m i l i a r  w i t h  t h a t  does an evaluat ion 

o f  earnings using a new t e s t  year beyond the f i n a l  t e s t  year i n  

a f i n a l  order which was reviewed by an appel late cour t .  I 

t h i n k  - -  i f  you choose t o  go t h i s  way, I t h i n k  t h a t  the,  t he  

ca lcu lated so-ca l led  excess revenue f a i l s  t o  take i n t o  account 

the  s i g n i f i c a n t  expenses Aloha i s  spending on i t s  wa te r  

conservation program, which were approved by the  Commission i n  

the  f i n a l  order and they were embedded i n  the f i n a l  revenues 
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contained i n  t h a t  order. 

What s t a f f  has done i s  ca lcu late a revenue excess f o r  

2002, and then they've annualized t h a t  f o r  a per iod o f  

15 months on Page 15. They've annualized 2002 revenue going 

seven months i n t o  2003, t o t a l l y  ignor ing the  la rge  sums o f  

money Aloha i s  spending on i t s  water conservation program. 

This i s  t o t a l l y  unfair.  Current ly  Aloha i s  spending 

more than $125,000 a year on water conservation programs. And 

t o  t o t a l l y  ignore those expenditures i n  the ca lcu la t ion  on 

Page 12, t h a t  i s  re t roac t i ve  ratemaking. 

And i n  conclusion, I would j u s t  say I bel ieve t h a t  

the A l te rna t ive  One recommendation best f i t s  t he  facts  and the 

circumstances f o r  d i spos i t i on  o f  these funds i n  escrow and i t  

r e f l e c t s  long-standing Commission po l i cy ,  and I urge you t o  

adopt t h a t  one. 

CHAIRMAN BAEZ: Thank you, M r .  Nixon. 

Mr. Burgess, b r i e f l y .  

MR. BURGESS: Thank you, M r .  Chairman, b r i e f l y .  

There are - -  the centra l  issue i s  by how much i s  the  

15.5 percent excessive and therefore need t o  be refunded? It 

has been obscured somewhat by two factors  s p e c i f i c  t o  t h i s  

case. One i s  the change i n  the ra te  design. But the ra te  

design was intended t o  be e n t i r e l y  revenue neu t ra l ,  so any 

adjustments t h a t  r e s u l t  from looking a t  revenue associated w i th  

the new ra te  design i s  r e a l l y  not  something t o  be taken i n t o  
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account as, as t o  determining by how much the  15.95 i s  

excessi ve. 

The other po in t  i s  one t h a t  I agree w i t h  Mr. Nixon 

on, there  are two d i f f e r e n t  t e s t  years, except I ' v e  reached 

e n t i r e l y  the  opposite conclusion. The i n t e r i m  rates,  the 

15.95 percent was determined using an e a r l i e r  t e s t  year than 

was used f o r  the  permanent r a t e  case. Therefore, a l l  the 

growth associated w i t h  moving forward i n  t ime, a l l  the growth 

and i n f l a t i o n  have gone i n t o  a ca l cu la t i on  o f  revenue 

requirement f o r  the l a t e r  period. I f  you subtract  a l a t e r  

per iod from the  e a r l i e r  period, a l l  o f  t h a t  growth goes t o  

reducing the  amount o f  refund t h a t  i s  p roper ly  a t t r i b u t a b l e  and 

should be, and should be refunded back t o  t h e  customers, and 

t h a t ' s  where the  two d i f f e r e n t  t e s t  periods work out .  That 

i s  - - i t  i s  wrong t o  use two d i f f e r e n t  t e s t  periods. The 

c a l c u l a t i o n  o f  revenue requirements f o r  t he  t e s t  per iod i s  

f i n e .  And i f  you tested revenue requirement against revenue 

requirement, t h a t  would be one th ing ,  bu t  i t  has t o  be f o r  the 

same t e s t  year. The f a c t  t h a t  you've moved forward i n  t ime has 

taken t h a t  11 percent, the  growth t h a t  M r .  Nixon i d e n t i f i e d ,  

and has removed i t  from the  proper ly  ca lcu lab le  refund t h a t ' s  

due t o  t h e  customers. 

CHAIRMAN BAEZ: Thank you, Mr. Burgess. 

Senator Fasano. 

SENATOR FASANO: Thank you, M r .  Chairman. I'll be 
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b r i e f .  

Again, I look a t  the s ta tu te  here where i t  says the 

regulat ion o f  u t i l i t i e s  i s  declared t o  be i n  the  pub l i c  

i n t e r e s t .  I f  a mistake was made, we a l l  make mistakes. We do 

i n  the  Legis lature a l l  the time. We always have t o  go back and 

we deal w i th  i t  w i t h  what we c a l l  a " g l i t c h  b i l l ' '  because o f  

the mistakes we've made i n  the  past. 

And i n  t h i s  case the mistake was made t h a t  i n  the  

f i n a l  order i t  d i d n ' t  say t h a t  a l l  the money should be given 

back t o  the people. That doesn't  mean we should j u s t  ignore 

tha t  Remember, you ' re  here i n  the pub l ic  i n t e r e s t :  What's 

best f o r  the pub l i c  and what's best f o r  the ratepayer i f  they 

shou d n ' t  have paid those do l l a rs .  Those d o l l a r s  were paid 

because they were granted an i n te r im  r a t e  increase, which they 

then were t o l d  you ' re  not  g e t t i n g  any r a t e  increase a t  a l l .  So 

i s n ' t  i t  l o g i c  t h a t  then those people who pa id  t h a t  i n t e r i m  

r a t e  increase should get the  money back? I mean, t o  me t h a t ' s  

j u s t  pure l o g i c .  

Now i f  you agree w i t h  s t a f f ' s  recommendation and the  

ratepayers do not get t h e i r  money back and Aloha gets t o  keep 

the money t h a t  they were not granted t o  begin wi th ,  then you 

set precedent i n  my opinion. And what you ' re  probably going t o  

have t o  do i n  the  fu tu re  i s  probably not al low i n t e r i m  r a t e  

increases when you t h i n k  about it. 

J t i l i t y  company w i l l  be able t o  keep those in te r im  r a t e  

Because i f  you do, then the 
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increases regardless o f  the f i n a l  order. 

I would j u s t  ask you once again t o  j u s t  look a t  the 

I ' m  not  an attorney, so what I hear from both l o g i c  here. 

sides i s  very eloquent and in te res t ing .  But I ' m  here because 

I ' m  an Aloha U t i l i t y  customer. Not on ly  am I an Aloha U t i l i t y  

customer, but  I ' m  a lso a s ta te  senator who represents about 

15,000 people i n  t h a t  area t h a t  were ecs ta t i c  on the day you 

announced t h a t  Aloha would not get one penny o f  an increase, 

ecs ta t i c .  And now t h e y ' r e  saddened t o  f i n d  out t h a t  t he re ' s  a 

chance t h a t  they won' t  even get the money back t h a t  they paid 

Aloha i n  the in te r im.  

How do you go - - how do I go back home and expla in  

t h a t  t o  the ratepayers? They ' l l  look a t  me and shake t h e i r  

head and say, but ,  Mike, t h a t ' s  not  r i g h t ,  t h a t ' s  not  f a i r ,  

t h a t ' s  not i n  the  pub l i c  i n te res t .  We paid an in te r im  r a t e  

increase. A t  t he  end Aloha was t o l d  you ' re  going t o  get no 

increase, not  even the  15-plus percent, and we d o n ' t  get  those 

do l la rs  back? I mean, yeah, i t ' s  300 and some odd thousand 

do l la rs .  That 's  a l o t  o f  money t o  the people back home. And I 

know i t ' s  probably cost ing a few d o l l a r s  here t o  have t o  deal 

w i th  t h i s  issue, and i t ' s  sad t h a t  we're here today t o  have t o  

deal w i th  i t  because the peop e j u s t  want back what they gave 

t o  Aloha t h a t  Aloha shouldn ' t  be ge t t ing .  

And, I mean, you - - each and every one o f  you know - - 

and I th ink  Commissioner Davidson asked the  per fec t  question, 
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what was co l lected and why a r e n ' t  we g iv ing  i t  back t o  the 

peop e since Aloha was not  granted any ra te  increase? You know 

the problems we've had w i t h  Aloha U t i l i t i e s ,  you know tha t ,  

t ha t  over the l a s t  umpteen years the problems we've had w i th  

them. 

tha t  they d i d n ' t  do, and t h a t  was t o  c o l l e c t  money f o r  impact 

fees, higher impact fees t h a t  they d i d n ' t  c o l l e c t .  You l e t  

them get away w i th  tha t .  

I n  fac t ,  they were supposed t o  do something i n  the past 

Commissioners, j u s t  do the  l og i ca l  t h i n g  r i g h t  here. 

Give the  people back t h e i r  money t h a t  they paid t o  Aloha t h a t  

you d i d  not grant Aloha any r a t e  increase. 

you. 

Bottom l i n e .  Thank 

CHAIRMAN BAEZ: Thank you, Senator. 

And w i th  tha t ,  Commissioner Jaber, you had questions 

that  you wanted t o  address t o  s t a f f  o r  have s t a f f  address t h a t  

you had already asked? 

COMMISSIONER JABER: Thank you, Mr. Chairman. No. 

There are questions I haven' t  posed y e t  t o  s t a f f .  

One i s  t o  our legal  s t a f f ,  and I d o n ' t  know who's 

there t o  support the A l te rna t i ve  Two. 

CHAIRMAN BAEZ: You have a phalanx o f  

COMMISSIONER JABER: Well ,  okay. Who 

i n  a question re la ted  t o  A l te rna t i ve  Two speci f  

2oncern re1 ated t o  change i n  pol i c y  and - - 
MS. HELTON: Commissioner Jaber, t h i s  
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Yary Anne Helton. I t h i n k  i t  should be addressed t o  me. 

COMMISSIONER JABER: Okay. Great. You raised the 

concern t h a t  we may need t o  address a change i n  pol i c y  i f  we do 

something d i f f e r e n t  than, I guess the way I took it, 

Al ternat ive Two. And, Mary Anne, maybe I ' m  reading t h i s  

l i t e r a l l y ,  but  I don ' t  t h i n k  we have even a po l i cy .  

i t  seems t o  me from a legal  standpoint i f  our order was 

completely upheld on appeal , t h a t  t o  take t h a t  t o  a legal  - - t o  

be consistent i n  terms o f  what we d i d  l e g a l l y ,  then no increase 

would be e n t i t l e d  a t  a l l ,  and t o  do anything d i f f e r e n t  has the 

perverse e f f e c t  o f  a l lowing the  company t o  keep some s o r t  o f  

increase t h a t  the court  sa id  we were i n  the r i g h t  i n  denying. 

MS. HELTON: I don ' t  disagree w i t h  t h a t ,  

It seems, 

Commissioner Jaber. That paragraph - -  and I t h i n k  you ' re  

t a l k i n g  about the paragraph on Page 18. 

COMMISSIONER JABER: Okay. I guess what concerned me 

a change i n  po l i cy .  I 

n po l i cy .  I see i t  being 

What makes t h i s  case unique 

increase i n  i t s  e n t i r e t y .  

r i g h t .  I j u s t  d i d n ' t  want 

t o  open up a Pandora's box comparing t h i s  t o  F lo r ida  c i t i e s  and 

so r t  of a r t i c u l a t i n g  t h a t  t h i s  would be a change i n  p o l i c y  o r  

p rac t ice  when I don ' t ,  I d o n ' t  t h i n k  i t  i s .  
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MS. HELTON: I t h i n k  t h a t  paragraph i s  superfluous, 

and I t h i n k  i n  h inds ight  i t  perhaps d i d n ' t  even need t o  be 

included i n  the recommendation. 

COMMISSIONER JABER: Okay. And then subsequently not 

included i n  the order? 

MS. HELTON: I f  the Commission goes w i t h  t h a t  

a1 t e r n a t i  ve, yes, ma ' am. 

COMMISSIONER JABER: Okay. With regard t o  the 

concern ra ised on the  water conservation program, the f i n a l  

order speaks t o  the  water conservation program, doesn' t  it? 

MS. MERCHANT: Yes, i t  does. This  i s  T r i c i a  

Merchant. 

COMMISSIONER JABER: On Page 80 we say, "Adding a 

water aud i to r  t o  develop the  program should be adequate t o  get 

the  programs o f f  the ground. I f  the programs prove successful 

and have a high penetrat ion ra te ,  then we can reconsider 

approving the  expense f o r  a second p o s i t i o n  a t  a l a t e r  date i n  

another proceeding. 'I 

So, Tr ish ,  as i t  re la tes  t o  M r .  N ixon 's  po in t ,  are we 

precluding r e v i s i t i n g  the  conservation program and a1 lowing 

expenses associated w i t h  t h a t ?  

MS. MERCHANT: I ' m  not  sure i f  I understood your 

question completely. 

COMMISSIONER JABER: M r .  Nixon makes the  po in t  t h a t  

they are spend ng, Aloha i s  spending $125,000 a year, I t h i n k  
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he said,  as i t  re la tes t o  conservation expenses and t h a t  

A l ternat ive Two doesn't take t h a t  po in t  i n  consideration. And 

my question i s ,  consistent w i th  the f i n a l  order, I don ' t  

bel ieve we are precluding consideration i n  the fu tu re  o f  those 

conservation expenses. Would you agree w i t h  t h a t ?  

MS. MERCHANT: That 's  correct .  We, we, we would 

intend on the company t o  spend t h a t  money i n  the  fu ture i f  they 

hadn ' t a1 ready spent i t  . 
COMMISSIONER JABER: And would be e n t i t l e d  t o  make 

some s o r t  o f  showing t h a t  those expenses were prudently 

incurred and should be co l lected i n  the fu ture,  recovered i n  

the fu ture? 

MS. MERCHANT: Yes. 

COMMISSIONER JABER: Okay. Mr. Chai rman, those are 

the on ly  questions I have r i g h t  now. 

CHAIRMAN BAEZ: Thank you, Commissioner. 

Commissioners, any other questions? No other 

questions. We can, we can en ter ta in  a motion a t  t h i s  po in t .  

COMMISSIONER JABER: Mr. Chairman, l e t  me throw 

something out,  not  a motion but  j u s t  t o  gauge where everybody 

might be. 

A l ternat ive Two, but  approve s t a f f ' s  recommendation on Issue 2. 

Again, t h a t ' s  not  a motion because I d o n ' t  want t o  take away 

discussion from the Commissioners, but  t h a t ' s  - -  i f  I had t o ,  

i t  would be t o  accept A1 te rna t i ve  Two, but  a1 so accept s t a f f  ' s 

I would be w i l l i n g  t o  make a motion t o  approve 
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recommendation on Issue 2. 

CHAIRMAN BAEZ: Thank you f o r  your input ,  

Commissioner. 

Commi ss i  oner Davi dson. 

COMMISSIONER DAVIDSON: Thank you, Chairman. I ' m  i n  

a b i t  o f  a d i f f e r e n t  spot, j u s t  t o  l e t  the fo l ks  know where I 

am. I ' m  guided by two basic fac ts  and three core p r inc ip les .  

Fact one, the  Commission d i d  not  approve a f i na l  ra te  

increase and found no such increase was proper. 

Guiding p r i n c i p l e  one, i f  we put an i n te r im  r a t e  

increase i n  e f f e c t  and there i s  no f i n a l  ra te  increase, I 

bel ieve we have an ob l i ga t i on  t o  order f o r  the bene f i t  o f  the  

pub l ic  a refund o f  a l l  such amounts co l lected.  

P r inc ip le  two, i f  the Commission made a mistake i n  a 

p r i o r  order, I bel ieve we have the inherent au thor i ty  and the  

pub l ic  ob l i ga t i on  t o  cor rec t  t h a t  mistake. 

P r inc ip le  three, I don ' t  bel ieve t h a t  we should use 

the in te r im r a t e  revenues as some type o f  vehic le f o r  

addressing other expenditures such as conservation expenses. 

This i s  not a t  a l l  t o  say t h a t  a company i s  not e n t i t l e d  t o  a 

consideration o f  those, o f  those issues, but  i t  shouldn ' t  be 

done through commingling i n t e r i m  r a t e  increases w i t h  those 

types o f  expenses. 

Fact number two, the d i f ference between the t o t a l  

amount o f  revenue co l lec ted  as a r e s u l t  o f  the 
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Commission-approved i n t e r i m  r a t e  increase and the amount 

refunded i s  346 thousand d o l l a r s  one hundred - - $346,161. That 

i s  the amount I would l i k e  t o  see refunded t o  the customers 

however way we get there i n  a l e g a l l y  defensible order. So 

those are the  two fac ts  and the three p r i n c i p l e s  by which I'll 

make my decision. 

CHAIRMAN BAEZ: I have a quick question o f  s t a f f .  

You heard Commissioner Jaber suggest t h a t  the,  the,  I guess 

i t ' s  $31,000 o r  whatever the  number i s  i n  Issue 2 be respected. 

Does t h a t  j i b e  w i t h  A l te rna t i ve  Two? I guess t h a t ' s  my 

question. 

MS. MERCHANT: I bel ieve  t h a t  was, t h a t  was the  

primary s t a f f .  

CHAIRMAN BAEZ: I ' m  sorry? 

MR. JAEGER: Chairman - - 
CHAIRMAN BAEZ: No. On Issue - -  I'm asking about 

Issue 2 i d e n t i f i e s  a number t h a t ,  t h a t  s t a f f  i n  i t s  e n t i r e t y  

has recommended, I d o n ' t  t h i n k  t h e r e ' s  an a l t e r n a t i v e  there, 

t ha t  they have recommended be recognized as the  appropriate 

according t o  the  f ina l  order, e t  cetera. 

MS. MERCHANT: I misspoke. I was t a l  k i ng  - - I was on 

the wrong p o i n t .  

CHAIRMAN BAEZ: And y e t  what i s  your answer on t h i s  

one? 

MS. MERCHANT: A l l  s t a f f  does agree, i s  i n  agreement 

I 
FLORIDA PUBLIC SERVICE COMMISSION 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

62 

w i t h  our recommendation on Issue 2. 

CHAIRMAN BAEZ: Okay. And the  number, the d o l l a r  

amount t h a t ' s  i d e n t i f i e d  f o r  acknowledgment as appropriate i n  

Issue 2, does t h a t  correspond - -  I guess i s  t h a t  a f fected i n  

any way i f  the Commission were t o  adopt the second a l te rna t i ve  

recommendation, o r  does the  second a1 te rna t i ve  recommendation 

a c t u a l l y  recognize t h a t  those, t h a t  those funds have been paid? 

COMMISSIONER JABER: Chairman Baez, t h a t ' s  a great 

question, and I appreciate your asking it. Let  me c l a r i f y  f o r  

s t a f f ;  maybe i t ' l l  help them answer the question. 

The reason I can, I can reconci le  them i n  my mind i s  

I ' m  coming a t  Issue 2 pure ly  from t h a t  January l s t ,  2002, 

through A p r i l  30th, 2002, per iod,  which i s  when the company 

began c o l l e c t i n g  i n te r im  ra tes ,  Tr ish ,  and the  date o f  our 

f i n a l  order versus what s t a f f  proposes i n  A l te rna t i ve  Two being 

the appel la te  period. Now t h a t ' s  how I reconci le  i t  i n  my 

mind. But i f  they are no t  reconci lab le,  then Chairman Baez 

asked a great question and you need t o  s t ra igh ten  me out .  

CHAIRMAN BAEZ: And can you c lea r  i t  up f o r  me? I 

want t o  know how the numbers f a l l  out  because - -  
MS. MERCHANT: A l t e r n a t i v e  Two deals w i t h  the 

appel late period. S t a f f ' s  recommendation i n  Issue 2 i s  f o r  

the, what we c a l l  the r a t e  case per iod.  

CHAIRMAN BAEZ: Correct .  So there i s  no overlap. I 

guess I j u s t  wanted t o  be c l e a r .  
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MS. MERCHANT: That I s cor rec t .  Commissioner 

Davidson I s pos i t i on  would be a1 1 encompassing, a1 1 encompassing 

o f  - -  

CHAIRMAN BAEZ: But Commi ss i  oner Davi  dson ' s - - and 

I ' m  no t  t r y i n g  t o  put words i n  your mouth. 

there  something about h i s  pos i t ion?  Because I heard a l o t ,  I 

heard a l o t  o f  s i m i l a r i t i e s .  You know, he - -  

I guess i s  i t  - -  i s  

COMMISSIONER DAVIDSON: Well, you asked a question 

e a r l i e r  t h a t  was consistent,  I t h i n k .  I mean, your question 

about what was done w i t h  Issue - -  I in te rp re ted  one e a r l i e r  

question you asked as does, does approving s t a f f  on - -  would 

approving s t a f f  on Issue 2 preclude us from s t i l l  order ing a 

f u l l  refund o f  the  d i f fe rence between what was co l lec ted  and 

what was refunded? I d o n ' t  know i f  t h a t  was a f a i r  

imp l ica t ion ,  but  - -  
CHAIRMAN BAEZ: It sounds f a i r  t o  me t o  the  extent 

t h a t  my understanding o f  t h a t  second a l t e r n a t i v e  i s ,  i n  fac t ,  a 

f u l l  refund. I mean, i t  - -  

MS. MERCHANT: No. The - -  Issue 2 i s  on l y  f o r  the  

f i r s t  p a r t  t h a t  - - okay? 

CHAIRMAN BAEZ: Yes, I understand. 

MS. MERCHANT: The second a l t e r n a t i v e  on Issue 3 i s  

only f o r  the appel late per iod.  I t ' s  a l l  o f  the  i n t e r i m  r a t e  

increase f o r  the appel la te  per iod,  not  a l l  o f  the  i n t e r i m  

increase t h a t  was co l lec ted .  Does t h a t ,  does t h a t  - - am I - - 
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CHAIRMAN BAEZ: Okay. I understand now, Tr ish.  And 

I guess - - and perhaps t h a t ' s  not cons is tent  w i t h  what - - 

:ommi ssioner Davidson perhaps i s going a 1 i ttl e b i t  f u r the r  

than whatever i s  avai lab le on paper here. I s  t h a t ,  i s  t h a t  

f a i  r? 
MS. MERCHANT: So i f  we were t o  go w i t h  Commissioner 

lav idson 's  recommendation, i t  would be - - you would have t o  

deny s t a f f  on Issue 2 and you would have t o  change the vote on 

Issue 2.  

CHAIRMAN BAEZ: And there, and the re  would be 

something - -  okay. That ' s  what I wanted t o  c l e a r  up. 

MS. MERCHANT: And then go w i t h  t h e  second 

a l t e r n a t i v e  on Issue 3.  

CHAIRMAN BAEZ: That 's  what I wanted t o  c lear  up. 

Commissioners, any other questions o r  comments a t  

t h i s  po in t?  

COMMISSIONER DEASON: I have some questions, bu t  I 

can defer  t o  Commissioner Bradley. You want me t o  go ahead? 

Okay. 

F i r s t  o f  a l l ,  l e t  me j u s t  preface the  question by 

saying t h a t  I see a d i s t i n c t i o n  between the ,  what I would r e f e r  

t o  as the  r a t e  case per iod and what I would r e f e r  t o  as the  

appel 1 ate per iod.  

For the  r a t e  case per iod - -  t h i s  case, f i r s t  o f  a l l ,  

t h i s  case was f i r s t  assigned t o  a panel o f  Commissioners, which 
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I fo r tunate ly  was not on. 

fo r tunate ly  was not on tha t  panel. That panel o f  Commissioners 

made a decision, and t h a t  decision was, as the order states,  

and I ' m  t o  some extent paraphrasing, but there was no r a t e  

increase. However, there was, i t  was ordered that only a 

po r t i on  o f  the i n te r im  revenues co l lected would be refunded. 

That was not  appealed, but - -  and then the - -  b u t  the court  

a f f i rmed t h a t  order i n  a l l  respects, and t h a t  order stated t h a t  

there was going t o  be a cer ta in  amount o f  the i n t e r i m  

I n  retrospect I can say I 

being - -  i n te r im  being during the c o l l e c t i o n  refunded, t h a t  

ra te  case period. 

I ' m  a t  a l i t t l e  

myself t o  go back and bas 

d i d n ' t  make t o  s t a r t  w i th  

That 's the  d i f f i c u l t y  I ' m  

b i t  o f  a loss as how I then i n t e r j e c t  

c a l l y  reconsider a decis ion t h a t  I 

but  the court  has af f i rmed it. 

havi ng . 
I guess the question i s  - -  and, s t a f f ,  i n  your mind 

what was the  basis o f  the Commission's decis ion t o  not order an 

increase bu t  t o  order only a p a r t i a l  refund o f  the  i n te r im  

c o l l e c t i o n  dur ing the processing o f  the r a t e  case? 

MS. MERCHANT: You're r e f e r r i n g  t o  the  issue on 

what's the appropriate i n te r im  refund i n  the  f inal  order? 

That - -  we fol lowed our standard p rac t i ce  t h a t  we use i n  a l l  

r a te  cases t o  ca lcu la te  an i n t e r i m  refund. We use the f i n a l  

revenue requirement and we back out  those items t h a t  were not  

i n  e f f e c t  dur ing the  i n te r im  c o l l e c t i o n  per iod.  And examples 
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o f  t ha t  would be pro forma expenses or  i n f l a t i o n  adjustments o r  

ra te  case expense. And t h a t ' s  what we d i d  i n  t h i s  case. We 

backed those items out.  

COMMISSIONER DEASON: And so - - I don ' t  mean t o  put  

words i n  your mouth, bu t  i t ' s  bas i ca l l y  a f o rmu l i s t i c  way t h a t  

you evaluate t h a t  consistent w i th  the s tatute;  i s  t h a t  correct? 

MS. MERCHANT: That 's  correct .  

COMMISSIONER DEASON: Okay. Now 1 e t  s move forward 

t o  the appellate period. Now I know t h a t  the Commission i n  i t s  

order grant ing stay allowed i n t e r i m  rates t o  be continued t o  be 

col lected. Now does t h a t  mean t h a t  the c o l l e c t i o n  o f  those 

in te r im  rates i s  s t i l l  subject t o  fo rmu l i s t i c  approaches o f  the 

in te r im s ta tu te  o r  i s  t h a t  j u s t  an amount a t  the  Commission's 

d isc re t ion  t h a t  i t  f e l t  reasonable was an amount t o  a l low t o  be 

co l lected dur ing the - -  as the stay - -  since the stay was 

granted? And maybe - -  and t h a t ' s  p a r t i a l l y  a legal  question, I 

suppose, t o  some extent as we l l .  

MS. MERCHANT: I bel ieve t h a t  the four p o i n t  - -  I 
mean, the i n t e r i m  increase t h a t  was i n  e f f e c t ,  I t h i n k  t h a t  the  

Commissioners j u s t  allowed t h a t  t o  stay i n  e f f e c t .  I d o n ' t  

t h ink  the Commissioners, when they looked a t  t h e i r  stay,  they 

were even th ink ing  about what amount would be refunded on a 

perspective basi s . 
COMMISSIONER DEASON: I n  fac t ,  does the Commission 

have, even have the au tho r i t y  t o  grant i n te r im  rates dur ing a 
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stay proceeding as contemplated by the s tatute? I thought 

i n te r im  rates as granted by the Commission was f o r  the per iod 

o f  the processing o f  the r a t e  case, and once we issued our 

f i n a l  order, those in te r im  rates cease. That a l l  the 

Commission d i d  was t o  grant an amount f o r  purposes o f  the stay, 

amount o f  revenue t h a t  the company c o l l e c t ,  but  then i t  ceases 

t o  be the i n te r im  increase. 

longer an i n te r im  increase as defined by the s ta tu te .  

Mr. Jaeger, can you help me? 

I t ' s  the same ra tes ,  but i t ' s  no 

MR. JAEGER: I t h i n k  bas i ca l l y  you ' re  r i g h t .  From 

Apr i l  30th on a f t e r  the  appeal, you know, the appeal, we went 

i n t o  a GTE type analysis, was there unjust  enrichment and 

bas ica l l y ,  you know, was the  order erroneous? And the court  on 

appeal upheld the order. So we were saying the  u t i l i t y  

shouldn't  get the bene f i t  - -  they got - -  we d i d  stay i t  and we 

l e t  them keep those i n t e r i m  rates j u s t  t o  completely p ro tec t  

the u t i 1  i t y  and th ink ing  the customers were t o t a l l y  protected, 

also. 

So b a s i c a l l y  I t h i n k  when we went back and looked a t  

t h i s ,  we were saying, w e l l ,  i f  they take an appeal a t  t h i s  

po int  - -  we were th ink ing  f i n a l  rates would go i n  e f f e c t  w i t h i n  

20 days from t h a t  f ina l  order and t h a t  was what the  presumption 

was no appeal. So, yes, I t h i n k  when we get t o  the appeal 

period, May 1 s t  on, then we can go i n t o  a d i f f e r e n t  analysis 

and we're not  bound by the i n t e r i m  rate.  

FLORIDA PUBLIC SERVICE COMMISSION 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

68 

COMMISSIONER DEASON: And I ' m  bound by the 

methodology, the formul i s t i c  approach o f  refunding i n te r im  

increases as contained i n  the  s ta tu te .  

MR. JAEGER: And I t h i n k  what p a r t  o f  t h a t  p o l i c y  

deal i n  A ternate S t a f f  Two though was i n  the  past we have not  

gone back and changed it. And so t h a t  was the  reason when 

Commissioner Jaber was t a l  k i ng  about i s  t h i s  a change i n  

po l i cy ,  she d i d n ' t  t h i n k  i t  was, b u t  s t a f f  thought maybe t h i s  

was a change i n  p o l i c y  because i n  other  appeals we've kept the  

same i n t e r i m  r a t e  f o r m u l i s t i c  approach. But on a c loser 

review, we thought t h a t  GTE appl ied and t h a t  i f ,  i f  - -  you 

know, i f  i t  would have been an erroneous order, we'd have had 

t o  t e l l  - - you know, we would have been able t o  f i x  t h a t  

erroneous order. And then by the  same token, i f  i t ' s  not  

erroneous, then Aloha should no t  be allowed t o  p r o f i t  o r  

bene f i t  . 
What the whole analys is  t h a t  A l te rna te  S t a f f  One d i d  

was, w e l l ,  have they p r o f i t e d  o r  benef i ted? Because i n  

add i t ion  t o  a revenue requirement comparing the  i n t e r i m  t e s t  

year revenues and the f i n a l  t e s t  year revenues, we set  a r a t e  

o f  re tu rn ,  we se t  ra tes and we se t  a revenue requirement. And 

t h a t ' s  what the  two - -  the  pr imary and A l te rna te  One d id ;  we 

looked a t  t h a t  revenue requirement, those ra tes ,  and t r i e d  t o  

f i g u r e  out  i f  the  u t i l i t y  d i d  overearn. So t h a t ' s  where we 

went i n  those two. 
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And what the - -  A l ternate S t a f f  Two j u s t  took i t ,  the 

order a t  i t s  face saying no revenue increase o r  decrease. They 

d i d  j u s t  t ha t ,  you know - -  you know they got 15.95 percent and 

we sa id  no revenue increase o r  decrease. But what the r e s t  o f  

the s t a f f  d i d  - -  we went i n t o  analysis o f  what d i d  they 

a c t u a l l y  get from these rates and what was the  revenue 

requirement and d i d  they exceed t h a t  revenue requirement, d i d  

they exceed t h a t  ra te  o f  re turn,  and the  main d i f ference 

between - -  

COMMISSIONER DEASON: I s  t h a t  t he  standard t o  apply 

t o  a pure straightforward i n t e r i m  increase i s col 1 ected during 

the per iod o f  the r a t e  case? 

MR. JAEGER: No. No. As - -  the in te r im,  i t  was set 

f o r t h  i n  the order on Page 90 t h a t  calculated 4.87. 

saying t h i s  i s  the way we ca lcu la te  whether the i n te r im  

increase should be done, and t h a t  was what was, we were doing 

f o r  the ra te  case period. 

I t ' s  

But we're saying a f t e r  A p r i l  30th, a f t e r  t h i s  order 

das issued, then we d i d  an addi t ional  analysis and d i d  a 

d i f f e r e n t  way o f  computing the  refund. 

COMMISSIONER DEASON: Yeah, I know. And t h a t ' s  

3 f  - -  t h i s  i s  - -  A l t e rna t i ve  One does the, the  t r a d i t i o n a  

3 f  r e tu rn  t e s t  t o  determine the  v a l i d i t y  o f  an in te r im  

increase; correct? 

MR. JAEGER: I t h i n k  there was a t o t a l  mixture. 
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ooked t o  see - -  

And then my question i s  - - 

t h a t ' s  f i n e  f o r  r i g h t  now. Then my question i s  t h a t  i s  a t e s t  

t h a t  i s  appl ied and i t  i s  an a l t e r n a t i v e  as presented. 

Are we l e g a l l y  required t o  do t h a t  dur ing the 

processing o f  the appeal? Ms. Helton, according t o  your 

recommendation, no, you ' re  not l e g a l l y  requ i red  t o  do tha t .  

We're i n  a d i f f e r e n t  phase o f  the proceeding. We're no longer 

constrained by the  s t r i c t  i n t e r p r e t a t i o n  o f  t h e  i n t e r i m  

s ta tu te .  Would you agree w i t h  tha t?  

MS. HELTON: I would agree t h a t  t h a t ' s  the  stance I 

bel ieve you have t o  take t o  be able t o  support A l te rna t i ve  Two. 

COMMISSIONER JABER: Mr . Chai rman, I coul dn ' t hear 

whoever t h a t  was. 

CHAIRMAN BAEZ: Can you repeat you rse l f ,  Ms. Helton? 

MS. HELTON: I bel ieve t h a t  t h a t ' s  t h e  stance t h a t  

you have t o  take t o  support A l te rna t i ve  Two, yes. 

CHAIRMAN BAEZ: Did you get t h a t ,  Commissioner Jaber? 

COMMISSIONER JABER: I did .  Thank you. 

CHAIRMAN BAEZ: Okay. Commissioner Bradley. 

COMMISSIONER DEASON: So we have - - i t ' s  your - - we 

have the  d i s c r e t i o n  t o ,  t o ,  t o  apply a broader t e s t ,  one t h a t  

Senator Fasano and Pub1 i c  Counsel endorses and Mr. Shreve 

endorses, one o f  general equi ty .  We've t o l d  t h e  customers t h a t  

you ' re  t o  be protected. And i f  the dec is ion were no increase, 
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d e l l ,  then a 100 percent refund could - - t h a t ' s  w i th in  our 

d iscret ion,  t h a t ' s  your pos i t ion? 

MS. HELTON: Yes, s i r .  

COMMISSIONER DEASON: Mr. Jaeger, what's wrong w i th  

that? 

MR. JAEGER: Just the r e a l i t y  o f  we granted - -  i n  

addi t ion t o  saying t h i s  represents ne i ther  an increase o r  a 

decrease, we gave them a ra te  o f  re tu rn  and we gave them a 

revenue requirement and we set rates.  And nothing has been 

shown t o  show t h a t  those rates are incor rec t .  And i f  they h A  

charged those rates,  they would have ac tua l l y  gotten more money 

i f  they had implemented those rates.  And so - -  
COMMISSIONER DEASON: And they could have done t h a t ,  

but they chose not  t o .  They chose t o  appeal. Did they subject 

themselves t o  the  - -  
MR. JAEGER: That 's  correct .  They would have been 

be t te r  o f f  i f  they 'd  have j u s t  implemented these rates and gone 

forward. 

CHAIRMAN BAEZ: Commissioner Bradley. 

COMMISSIONER BRADLEY: Yes. Question t o  s t a f f .  As 

i t  re1 ates t o  - - we have two types o f  agenda t h a t  we are g i v i n g  

consideration t o ;  i s  t h a t  correct? One i s  regular,  f i na l ,  a 

posthearing decision. And we have - -  Issue 3 i s  a PAA 

decision, which means t h a t  any r u l i n g  t h a t  we render today 

could poss ib ly  be protested by one o r  more o f  the pa r t i es  t h a t  
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have an i n t e r e s t  i n  our r u l i n g  today; i s  t h a t  correct? 

MS. HELTON: Yes, s i r .  

COMMISSIONER BRADLEY: What i s  the legal  e f f e c t  o f ,  

o f  us denying s t a f f  as i t  re la tes  t o  Issue 2 and approving 

A l te rna t ive  Two, and what i s  the legal  e f f e c t  o f  us approving 

s t a f f  on Issue 2 and - -  approving s t a f f  on Issue 2? 

MS. HELTON: Well, i n  both cases A1 t e r n a t i v e  Two - - 
o r  the  decis ion on - -  Issue 3 would be a proposed agency ac t ion  

decision. Can I check w i t h  the  General Counsel t o  see i f  he 

agrees w i t h  me on something f o r  Issue 2? 

I f  you approve s t a f f ' s  recommendation f o r  Issue 2, I 

th ink  t h a t  would be a f i na l  decis ion t h a t  would recognize, as 

Commissioner Deason pointed out ,  t h a t  the  Commission had 

already decided t h a t ,  t h a t  issue. 

I f  you denied s t a f f  on Issue 2, I bel ieve t h a t  t h a t  

should - - and you - - t h a t  should be r o l l e d  i n t o  the  PAA process 

tha t  would be made ava i l ab le  t o  in te res ted  persons f o r  Issue 3. 

COMMISSIONER DEASON: Let  me i n t e r j e c t  a question 

real  quick l i k e ,  please. Why do we have t o  do any o f  t h i s  as 

PAA? 

MS. HELTON: I bel ieve  t h a t  s t a f f  i s  b r i n g i n g  

Issue 3 here t o  you because we be l ieve  t h a t  the Commission d i d  

not consider what would happen t o  any i n t e r i m  ra tes  co l l ec ted  

during the appeal per iod.  Therefore, there has been no p o i n t  

o f  en t ry  t o  any in te res ted  person t o  persuade the  Commission 
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perhaps d i f f e r e n t l y .  

Issue 3 must be proposed agency ac t ion  t o  g ive a po in t  o f  

en t ry .  

I bel ieve t h a t  any decis ion you make f o r  

COMMISSIONER DEASON: What would we hear a t  a PAA 

proceeding we've not heard today? L e t ' s  look a t  the p rac t i ca l  

s ide o f  i t .  

MS. HELTON: There may be - - I, I, I d o n ' t  disagree 

w i t h  what you ' re  saying; however, there may be c i t i z e n s  out  

there, ratepayers out there who bel ieve t h a t  they could 

persuade the Commission t o  do something d i f f e r e n t l y  than, than 

the arguments you've heard today. I mean, t h e r e ' s  q u i t e  a few 

ratepayers i n  the  service area t h a t  are a f fec ted  by any refund 

o f  these i n t e r i m  rates.  

COMMISSIONER DEASON: Woul dn I t you a1 so agree i t  ' s 

probably, no t  a r e a l i t y ,  bu t  probably a f a i r  assumption t h a t  

regardless o f  what we decide today, i t ' s  going t o  be back 

before the cour t  again i n  some form o r  fashion? 

MS. HELTON: Tha t ' s  been the speculat ion t h a t  I ' v e  

heard. 

COMMISSIONER DEASON: I ' m  sorry ,  Commissioner. I - - 
COMMISSIONER BRADLEY: I t h i n k  we had several - - 

we l l ,  Mr. Chair.  

CHAIRMAN BAEZ: Commissioner Bradley, you have the  

f l o o r .  

COMMISSIONER BRADLEY: This i s ,  i n  my opinion, a 
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wo-prong decision t h a t  we're making, and i t ' s  a very 

onvoluted decision i n  my opinion. And I, I t h i n k  i t  might be 

es t ,  and I ' m  j u s t  p u t t i n g  t h i s  ou t  here, I t h i n k  i t  might be 

es t  f o r  us t o  make a decis ion o r  go issue by issue. We've 

l ready dea l t  w i th  Issue 1. 

iscussions t h a t  we've heard t h i s  morning, t h a t  maybe we would 

It might be best,  based upon the 

ssue rather  than sk ip  Issue 2 and go t o  Issue 3 as 

a f t e r  some discussion, decided t o  do. That, t h a t  

I ' m  on l y  pu t t i ng  t h a t  resolve some o f  t he  issues. 

know what t h e  other a suggestion. I d o n ' t  

:ommi ssioners - - 
CHAIRMAN BAEZ: And I don 

;hink t h a t  we've had enough discuss 

iperat ive issues t o  be able t o  come 

COMMISSIONER DEASON: I ' m  

iddress Issue 2 a t  t h i s  po in t .  

t disagree w i t h  you. I 

on on a t  l e a s t  both o f  the  

t o  some k i n d  o f  decision. 

c e r t a i n l y  w i  11 i n g  t o  

COMMISSIONER JABER: M r .  Chairman, I am also w i l l i n g  

;o address Issue 2. But Commissioner Bradley asked an 

2xcellent question I d o n ' t  t h i n k  Ms. Helton addressed f u l l y ,  

vhich i s  what would be - -  I t h i n k  you said, Commissioner 

3radley, what would be the e f f e c t  o r  the r e a l i t y  o f  i f  we 

3enied s t a f f  on Issue 2? I want t o  come back t o  t h a t  f o r  a 

ninute, Mary Anne. 

I ' m  worried about doing anything other  than approving 

s t a f f  on Issue 2 from a pure ly  lega l  appel late standpoint, 
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t o  do something other than what the panel d i d  i n  the f i n a l  

order on Issue 2, again, l i m i t e d  so le l y  t o  the  ra te  case 

period, wouldn't  we have t o  have a proceeding o r  something? 

My concern i s  the f i n a l  order, there was an 

opportuni ty f o r  a motion f o r  reconsideration as i t  re la tes  t o  

how we calculated in ter im,  as the s ta tu te  says, u n t i l  the 

e f f e c t i v e  date o f  the f i na l  order. No motion f o r  

reconsideration tha t  I r e c a l l  on t h a t  po in t  was entertained. 

The case goes up on appeal. That issue was no t  brought before 

the appellate court and, as Commissioner Deason said, the order 

i n  i t s  e n t i r e t y  was upheld. 

I ' m  worried about the legal  stance as i t  re la tes  t o  

denying s t a f f  on Issue 2. Could you g ive me some feedback on 

tha t?  

MS. HELTON: I ' m  sorry.  I thought I had sa id t h a t  i f  

s t a f f ' s  recommendation f o r  Issue 2 i s  approved, t h a t  could be 

entered as a f i n a l  decis ion because, as s t a f f ' s  recommendation 

po in ts  out,  the Commission had already made t h a t  decision and 

the appellate process f o r  t h a t  t ime, f o r  t h a t  decis ion has 

passed. However, i f  the Commission were t o  deny s t a f f  f o r  

Issue 2, I bel ieve t h a t  t h a t  should be proposed agency act ion.  

COMMISSIONER JABER: Okay. I missed t h a t .  So then 

the PAA would give f o l k s  the  opportuni ty t o  show us, as some 

pa r t i es  have said, where a mistake was made? 
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MS. HELTON: To show up - -  I ' m  sor ry .  

COMMISSIONER JABER: To show us where a mistake was 

nade. 

MS. HELTON: Yes. 

COMMISSIONER JABER: Okay. I ' m  w i t h  you now. 

M r .  Chairman, I can go issue by issue as we l l .  

CHAIRMAN BAEZ: A l l  r i g h t .  We1 1 , then we can - - 
:ommi ssioner Davi dson, one 1 ast  comment. 

COMMISSIONER DAVIDSON: Yeah. One question from 

s t a f f ,  and I probably approach t h i s  from a d i f f e r e n t  vantage. 

4y main concern i s  w i t h  the customers, t h e  ratepayers i n  t h i s ,  

and no t  so much w i t h  the  lega l  f o r m a l i t i e s  o f  perhaps how we 

iefend a p r i o r  order,  although t h a t  i s  a concern. 

My question f o r  s t a f f  i s  i f  u l t i m a t e l y  the Commission 

das a t  the p o i n t  on - -  i f  the Commission was o f  the  view t h a t  

it wanted t o  order a refund o f  the e n t i r e  d i f f e rence  o f  

$346,161 compared t o  the  s t a f f  A l t e r n a t i v e  Two i n  Issue 3 o f  

$278,113, i s  i t  s t a f f ' s  view, i f  the Commission sought t o  do 

that,  t h a t  we would order the f u l l  amount on Issue 3 as a 

nod i f i ca t i on  there? And I ask because i f  t h a t  i s  the  course o f  

x t i o n ,  i f  we are u l t i m a t e l y  going t o  get  t o  order ing a refund 

i f  the  f u l l  amount, then I can support s t a f f ' s  recommendation 

i n  Issue 2. 

de're going t o  get  t o  the  po in t  o f  order ing the  f u l l  amount. 

iowever, I ' m ,  I ' m  a b i t  a t  odds o f  how I need t o  s o r t  o f  vote 

I ' m  comfortable w i t h  t h a t  issue i f  u l t i m a t e l y  
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3s the issues are l a i d  out because my, my concern i s  I 

personally want t o  see a refund o f  the f u l l  amount. 

MS. HELTON: Can I ask you a question? 

COMMISSIONER DAVIDSON: Sure. 

MS. HELTON: When you say the " f u l l  amount," do you 

nean - -  I ' m  t h ink ing  o f  t h i s  i n  terms o f  the appeal per iod and 

the r a t e  case per iod.  

Do you mean the amount co l lec ted  dur ing the  appeal 

period as wel l  as the i n te r im  amount co l lec ted  dur ing the r a t e  

case period? 

COMMISSIONER DAVIDSON: Right. I ' m  t h ink ing  the f u l l  

amount wi thout  s o r t  o f  the lega l  , the formal d i s t i n c t i o n  o f  the  

periods. I ' m  look ing a t  i t  from the customers' standpoint. We 

paid i n  $499,671. We've been paid back, refunded $153,510. 

That 1 eaves a d i f fe rence o f  $346,161. How from my standpoint, 

and I d o n ' t  know where the other Commissioners are on t h i s ,  how 

could we get  t o  a refund o f  the  f u l l  amount wh i le  s t i l l  

enabling me t o  support s t a f f  on Issue 2, thus pro tec t ing  the 

sanc t i t y  o f  t h a t ,  o f  t h a t  order? 

MS. HELTON: Unfortunately I c a n ' t  f i g u r e  out a way 

t o  do i t  other than t o  deny Issue 2 and t o  then approve 

A l te rna t ive  Two f o r  Issue 3. 

CHAIRMAN BAEZ: Commissioner Davidson, j u s t  so you 

know, I , I understand where you' r e  t r y i n g  t o  get t o  and, 

be l ieve me, s t rugg l ing  w i th ,  w i t h  the philosophy behind i t  and 
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t r y i n g  t o  stay t r u e  t o ,  t o  our f i n a l  order i n  some sense. You 

know, the Commission sa id no, no increase i n  ra tes.  And, and 

i n  seeking t o ,  t o  s t i c k  t o  t h a t ,  I ' m  caught by t h a t  same l o g i c  

d t h ,  w i th  the subject o f  Issue 2 ,  which was also i n  a f i na l  

order. So i t  becomes very d i f f i c u l t  f o r  me, i n  f a c t ,  t o  say, 

we1 1 , we' r e  going t o  hold, we' r e  going t o  hold t r u e  t o ,  t o  our 

basis and t o  our decis ion on, on a broader issue o f  the  r a t e  

increase and y e t  not hold t o  our decision i n  t h a t  same f i na l  

order i n  terms o f ,  i n  terms o f  the  percentage o f  the  i n t e r i m  

refund. 

Now I agree w i t h  Commissioner Deason t h a t  as p a r t  o f  

the appeal per iod we've moved i n t o  another stage. We've moved 

i n t o  unchartered waters. And I don ' t ,  I don ' t  necessar i ly  

agree w i th  the company t h a t  the  f i na l  order addressed the  whole 

o f  the period. So - -  
COMMISSIONER DAVIDSON: Can I ask a fo l low-up 

question on the f i n a l  order t h a t  i s  a t  issue here? And I guess 

i t ' s  a question f o r ,  f o r  legal  o r  technica l .  

Did t h a t  f i n a l  order preclude us from refunding any 

addi t ional ,  any addi t ional  amounts during the, dur ing the  r a t e  

case period, meaning the  order, as I understand i t , stated t h i s  

amount shal l  be refunded. Did the  order go on t o  s ta te ,  

however, no addi t ional  amounts shal l  be refunded? Sor t  o f  

under the guiding p r i n c i p l e  o f  where we need t o  make the  

customers whole; i f  they paid i n  $1,000, they get back $1,000. 
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rhat order, we said, a l l  r i g h t ,  we're going t o  refund $100 o f  

that  thousand. Did we then - -  d i d  the order then go on t o  say, 

iowever, no addi t ional  amount sha l l  ever be refunded? 

MR. JAEGER: Commissioner, i t  d i d n ' t  go on t o  say it, 

3ut t h a t ' s  the way i t ' s  always been. I f  you say refund 4.87, 

then they get t o  keep the  r e s t .  And through the issuance o f  

the order A p r i l  30th, t h a t ' s  what s t a f f  i s  saying. The 4.87 - -  

and I would say i t  was no t  locked i n  stone, bu t  when i t  was no t  

appealed and then the whole order was upheld on appeal, then 

tha t  4.87 a t  l e a s t  through Apr i l  30th was, was what should be 

refunded and no more. 

COMMISSIONER DAVIDSON: I f  we d i d  no t  make the  

d i s t i n c t i o n  between the,  the  r a t e  per iod and the appeal per iod,  

we j u s t  d i d n ' t  make t h a t  d i s t i n c t i o n  and we j u s t  issued an 

order today s t a t i n g  t h a t  a l l  outstanding amounts t h a t  have no t  

been refunded sha l l  be refunded and we d i d n ' t  d i s t i ngu ish  

amongst the per iods,  would t h a t  - -  could t h a t  be done? Think 

c rea t i ve l y .  

MR. JAEGER: I t h i n k  you would be going against - -  
COMMISSIONER DAVIDSON: Well , I ' m  asking lega l  

actual 1 y . I apol ogi ze . 
MR. JAEGER: I am l e g a l .  

COMMISSIONER DAVIDSON: Oh, I apologize. I thought 

you were techn ica l .  You're s i t t i n g  down there.  

MR. JAEGER: No. I ' v e  been l e t t i n g  - -  I ' v e  t r i e d  t o  
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l e t  T r i s h  answer the technical  p a r t  o f  i t . There's always 

i v e r l  apping. Sorry, Commissioner. 

COMMISSIONER DAVIDSON: 

MR. JAEGER: I bel ieve ,  as Commissioner Deason has 

I apol ogi ze. 

ieen saying, t h a t  you have an order t h a t  was issued by the 

zommission, i t  went up on appeal, t h a t  was no t  contested. 

~p u n t i l  A p r i l  30th t h a t  4.87 percent, based on admin is t ra t ive 

f i n a l i t y ,  should not  be changed. 

So 

CHAIRMAN BAEZ: Commissioners, i f  t h e r e ' s  no other 

questions, we can en te r ta in  a motion. 

COMMISSIONER JABER: M r .  Chairman, l e t  me throw out  a 

notion and see how f a r  we get .  

CHAIRMAN BAEZ: Commission Jaber, can I ask you t o  

speak i n t o  your m i  crophone? 

COMMISSIONER JABER: Absolutely. Absolutely. Let  me 

throw out  a motion and see how f a r  we get .  

And my motion on Issue 2 i s  w i t h  the  understanding 

tha t  I support A l te rna t i ve  Two i n  Issue 3. Okay? My motion 

dould be t o  approve s t a f f  on Issue 2. 

CHAIRMAN BAEZ: There's a motion on Issue 2 t o  

approve s t a f f .  I s  there a second? 

COMMISSIONER DEASON: I ' m  going t o  second it, and 

then l e t  me s ta te  why. 

There are three main considerations t h a t  I have i n  

support ing t h i s  motion t o  approve s t a f f  on Issue 2. F i r s t  o f  
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911, i t ' s  very c lear  t h a t  there was a f i n a l  order issued by the 

zommission; i t  was a panel o f  Commissioners, bu t  nevertheless 

it was a f i n a l  order. 

the i n te r im  refund was not even appealed, I don ' t ,  I d o n ' t  

Delieve. 

it could have been the subject o f  appeal. 

that  there needs t o  be some admin is t ra t ive f i n a l i t y .  I t h i n k  

Mhat we're being asked here t o  some extent i s  t o  reconsider a 

vote o f  a panel o f  Commissioners. I ' m  uncomfortable i n  doing 

that .  

It withstood appeal. The question of 

It could have been the subject o f  a reconsideration, 

It was not .  I t h i n k  

Also, i t ' s  my understanding t h a t  the refund t h a t  was 

Drdered i n  the f i n a l  order f o r  the  i n t e r i m  period, i t  was, i t  

Mas done consistent w i t h  the  s tatute,  i t  applied the s ta tu to ry  

required c r i t e r i a  t h a t  we have h i s t o r i c a l l y  used i n  evaluating 

dhat should be the  refund o f  an i n t e r i m  amount. 

I ' m  a lso concerned about the precedent we would be 

se t t i ng  i f  we d i d  not approve s t a f f  on Issue 2. And the 

concern i s  t h i s ,  and i t ' s  a question t h a t  I addressed t o  

Mr. Burgess and he very - - he ind icated t h a t  he would agree i t  

could be a concern. Not necessar i ly  he agreed w i t h  my 

argument, but  he d i d  acknowledge i t  could be a concern. And 

the precedent would be t h i s :  What i f  we f i n d  ourse l f  i n  some 

fu tu re  case where we al low an i n t e r i m  increase and f i na l  rates 

are higher than the i n t e r i m  we allowed, which happens 

r o u t i  ne1 y? Because usual 1 y we ' r e  very, very conservati ve when 
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it comes t o  in te r im.  

inter im, then do we subject  ourselves i n  the  name o f  equi ty  

:oming back and surcharging customers dur ing  the  i n te r im  per iod 

:o a l low the company t o  receive the same revenue they would 

lave received had we known what the f i n a l  ra tes  were already 

jo ing t o  be a t  t he  t ime t h a t  we granted t h e  i n t e r i m  increase? 

I f  we al low a f i n a l  increase greater than 

I hope we never get there.  I know t h a t  there are 

i robably very sound lega l  arguments against  doing tha t .  But I 

just  d o n ' t  want t o  subject  ourselves t o  even t h a t  p o s s i b i l i t y .  

So f o r  those three reasons, I ' m  going t o  support the  motion t o  

jpprove s t a f f  on Issue 2. 

CHAIRMAN BAEZ: We have a motion and a second. A l l  

;hose i n  favor,  say aye. 

Aye. 

COMMISSIONER JABER: Aye. 

COMMISSIONER DEASON: Aye. 

COMMISSIONER BRADLEY: Aye. 

CHAIRMAN BAEZ: A l l  those nay. 

COMMISSIONER DAVIDSON: Nay. 

CHAIRMAN BAEZ: Record the vote as four  t o  one. 

We're on Issue 3. 

COMMISSIONER JABER: My motion on Issue 3, Mr. 

:hairman, would be t o  approve the A l t e r n a t i v e  Two s t a f f  

recommendation. 

CHAIRMAN BAEZ: A l l  r i g h t .  We have a motion t o  
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ipprove A l t e r n a t i v e  Two o f  s t a f f ' s  recommendation. 

iecond? 

I s  there a 

COMMISSIONER DAVIDSON: Chairman , I ' 1  1 second t h a t  

lo t ion  w i t h  the  understanding t h a t  from my vantage t h i s  i s  the 

)est a1 t e r n a t i v e  o f  t h a t  recommendation t h a t  gets the customers 

:he most money. 

CHAIRMAN BAEZ: We have a motion and a second. A l l  

;hose i n  favor,  say aye. 

(Unanimous a f f i r m a t i v e  vote. ) 

COMMISSIONER DEASON: And l e t  me j u s t  say t h a t  - -  
CHAIRMAN BAEZ: Commissioner Deason, yes. 

COMMISSIONER DEASON: - -  I th inks  i t ' s  very, i t ' s  

important - -  I see a d i s t i n c t i o n  between the  i n t e r i m  per iod and 

:he appel la te  per iod.  I t h i n k  t h a t ' s  inherent i n  the motion. 

And a lso I t h i n k  i t  i s  extremely important, as was 

resented  by Pub1 i c  Counsel, Mr. Shreve and Senator Fasano, i t  

i s  very important t h a t  the i n t e g r i t y  o f  the  process be 

naintained, t h a t  customers, when they are t o l d  t h a t  they are 

i ro tected,  they have confidence i n  the  dec is ion and t h a t  

vhatever they 've  pa id  i n ,  t h a t  t h e y ' r e  going t o  get back. 

t h a t ' s  t he  reason I ' m  vo t ing  the  way I am. 

So 

CHAIRMAN BAEZ: And I would echo those sentiments and 

show the  vote as unanimously accepting A l t e r n a t i v e  Two o f  

s t a f f ' s  recommendation. 

There are a couple o f  o ther  issues. 
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SENATOR FASANO: May I ask a question? Can I j u s t  

v e r i f y  what t h a t  amount would be by s t a f f ,  how much the  

customers w i l l  be g e t t i n g  back? 

CHAIRMAN BAEZ: Ms. Merchant, can you provide t h a t  

number whi le  we move along? 

SENATOR FASANO: Under the  motion, adopted motion o f  

Number Two. 

MS. MERCHANT: It w i l l  be $278,113. That w i l l  be an 

addi t ional  refund above what they 've been refunded a1 ready. 

SENATOR FASANO: So the  customers w i l l  get  an 

addi t ional  $278,113. Thank you. 

CHAIRMAN BAEZ: That ' s  the  number we have. 

Thank you, s i r .  

COMMISSIONER BRADLEY: Why d o n ' t  we a lso g i ve  the  

amount, g ive the  t o t a l  amount. 

CHAIRMAN BAEZ: Commissioner Bradley - -  oh, we l l  - -  
MS. MERCHANT: The t o t a l  i s  $431,623. 

COMMISSIONER BRADLEY: Okay. I s  t h a t  t he  t o t a l  

amount o f  the  refund? 

MS. MERCHANT: Correct .  

CHAIRMAN BAEZ: Commissioners, we're on Issue 4. 

Are there any questions o r  a motion? 

COMMISSIONER DAVIDSON: Move s t a f f .  

COMMISSIONER DEASON: Let  me - -  I, I understand - -  I 

guess I have d i f f i c u l t y  i ssu ing  a show cause f o r  an amount t h a t  
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appears, from what I understand, i t  appeared t o  be an oversight 

on the company's p a r t ,  and t h a t  once they were a le r ted  t o  it, 

they promptly made the  co r rec t  deposit i n t o  the,  the escrow. 

And I would a lso note t h a t  t he  f i n e  i s ,  i s  some $200, which I 

show - -  I t h i n k  ind ica tes  t h a t  i n  s t a f f ' s  mind i t  was not  an 

egregious v i o l a t i o n .  

$200 t o  process issu ing  the  order t o  show cause and the company 

t o  incur  costs t o  respond t o  the  show cause. 

t ha t  i t ' s ,  i t ' s  r e a l l y  worthwhile a t  t h i s  p o i n t ,  so I ' m  no t  

going t o  approve it. 

recommendation on t h i s .  

there has been a v i o l a t i o n  because any v i o l a t i o n ,  even though 

i t  may have been an overs ight ,  i t  i s  w i l l f u l  according t o  our 

i n te rp re ta t i on .  

de need t o  go forward w i t h  a show cause. 

I t ' s  going t o  cost t h i s  agency more than 

I j u s t  don ' t  see 

I ' m  no t  going t o  go along w i t h  s t a f f ' s  

I would j u s t  simply recognize t h a t  

I j u s t  d o n ' t  t h i n k  i t ' s  a t  t he  po in t  t o  where 

COMMISSIONER DAVIDSON: And, Chairman, I agree. I 

jumped the  gun. 

zause. 

I was on the  close docket aspect, not  the show 

I agree wholeheartedly w i t h  Commissioner Deason. 

CHAIRMAN BAEZ: I r e a l i z e  t h a t ' s  what you were on, 

:ommissioner Davidson. 

notion and - -  
I f  you would l i k e  t o  withdraw your 

COMMISSIONER DAVIDSON: Withdrawn. 

COMMISSIONER JABER: Mr. Chairman, j u s t  f o r  the 

record, I agree w i t h  Commissioner Deason. The amount - - the 

nJhole idea behind a show cause i s  t o  create a s i t u a t i o n  where 
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:here's cor rec t ive  ac t ion  o r  remedial measures, and I don ' t ,  I 

i o n ' t  t h i n k  t h a t  the amount does t h a t ,  number one. 

Number two, I do be l ieve  t h a t  even s t a f f  acknowledges 

;here was an attempt. 

And then f i n a l l y  Issue 3 was the  c r i t i c a l  one f o r  me 

in terms o f  g e t t i n g  money back t o  the  customers. 

I don ' t  t h i n k  Issue 4 necessar i ly  serves the 

:onsumers i n  t h a t  fashion, so I agree w i t h  Commissioner Deason 

2nd Davi dson. 

CHAIRMAN BAEZ: Thank you, Commissioner Jaber. I n  

I i g h t  o f  t h a t ,  do we have a - - 
COMMISSIONER DEASON: I would move we deny s t a f f  and 

l o t  issue a show cause. 

COMMISSIONER DAVIDSON: Second. 

CHAIRMAN BAEZ: Motion and a second. A l l  those i n  

favor, say aye. 

(Unanimous a f f i r m a t i v e  vote.)  

CHAIRMAN BAEZ: Issue 5. 

COMMISSIONER DAVIDSON: Move s t a f f .  

CHAIRMAN BAEZ : Thank you, Commi ss i  oner Davi dson. 

COMMISSIONER DEASON : Second. 

CHAIRMAN BAEZ: Motion and a second. A l l  those i n  

favor, say aye. 

(Unanimous a f f i r m a t i v e  vote.)  

CHAIRMAN BAEZ: Thank you, s t a f f ,  and thank you t o  
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the par t ies  f o r  pa r t i c i pa t i ng .  

(Concluded a t  11:45 p.m.) 
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