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Tracy Hatch 
Senior Attomey 
Law and Govemment Affairs 
Southern Region 

February 16,2004 

BY HAND D E L m R Y  
Ms. Blanca Bayb, Director 
The Commission Clerk and Administrative Services 
Room 1 10, Easley Building 
Florida Public Service Commission 
2540 Shumard Oak Blvd. 
Tallahassee, Florida 32399-0850 

Suite 700 
101 N. Monroe Street 
Tallahassee, FL 32301 
850-425-6360 
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Re: Docket No. 030851-TP 

Dear Ms. Bay& 

Enclosed for filing are an original and 15 copies of AT&T Communications of the Southem 
States, LLC’s Response to BellSouth’s Motion to Compel in the above-referenced docket. 

Please acknowledge receipt of this letter by stamping the extra copy of this letter “filed” and 
returning to me. 

Thank you for your assistance with this filing. 

Sincere y yours, G& 
A#S I_ 

CAF - 
CMP -TWH/las 
GoM %-Enclosure 
EGR - -cc: Parties of Record 

Tracy W. Hatch 



BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Implementation of 1 
Requirements Arising From 1 

Commission Triennial UNE 1 

For Mass Market Customers. 1 

Federal Communications ) Docket NO. 030851-TP 

review: Local Circuit Switching ) Filed: February 16, 2004 

AT&T’S FWSPONSE TO BELLSOUTH TELECOMMUNICATIONS, INC.’S 
EMERGENCY MOTION TO COMPEL 

In response to BellSouth Telecommunications, Inc. ’s (hereinafter 

-BellSouth”) Emergency Motion to Compel, AT&T respectfully shows the 

Commission the following: 

BACKGROUND 

BellSouth served its First Requests for Admission, Revised Sixth Set of 

Interrogatories, and Sixth Request for Production of Documents on AT&T on 

January 16, 2004. AT&T provided timely Objections to BellSouth’s discovery 

on  January 23, 2004.l On  February 4, 2004, AT&T timely served its discovery 

responses.2 On February 5, 2003, Bennett Ross, Georgia General Counsel for 

BellSouth, emailed a letter to AT&T attorney Michael J. Henry requesting 

supplementation of certain of the discovery responses and indicating that 

BellSouth would file a Motion to Compel if AT&T did not respond to his letter 

AT&T’s Objections to BellSouth’s First Requests for Admission, Sixth Set of Interrogatories, 
and Sixth Requests for Production of Documents are attached hereto as Exhibit A. 
2 AT&T’s Responses to BellSouth’s Sixth Set of Interrogatories are attached hereto as Exhibit B. 
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with written responses the following day, February 6, 2004.3 Mr. Henry 

contacted Mr. Ross on Friday and had a general discussion about BellSouth’s 

issues with the responses provided and indicaed a willingness to provide 

supplemental responses but that it could not be done by close of business on 

that date. AT&T indicated that it was w i h g  to negotiate a date for 

supplemental responses, but BellSouth indicate.‘, that they would file a Motion 

to Compel to “preserve their rights”. BellSoutk filed the subject Emergency 

Motion to Compel on the morning of February 9, 2004. 

ARGUMENT 

Although AT&T believes that its disccj;-ery responses, as originally 

written, were appropriate, responsive and within the parameters pursuant to 

the Order Establishing Procedure, Order No. ?SC-03- 1054-PCO-TP, issued 

September 22, 2003, and Second Order on Proctiure, Order No. PSC-03-1265- 

PCO-TP, issued November 7, 2003 (hereir, ifter collectively “Procedural 

Orders”), by the Florida Public Service Commiss: 3n (hereinafter “Commission”), 

Rule 28-106.206 of the Florida Administrative Code, and Rules 1.280, 1.340, 

1.350 and 1.380 of the Florida Rules of Civil Prccedure, AT&T will supplement 

its responses to Interrogatories 191, 192, 193, :99, 200, 208, 215, 216, 217, 

218, 219, 228, 236, 237, 239, 241 and Request fx Production 37. With regard 

to Requests for Production 34 and 35, AT&T will supplement those Requests to 

confirm that AT&T does not have any respozsive information that is not 

3 Mr. Ross’s letter is attached hereto as Exhibit C. Please note that the date on the letter is 
incorrect. The letter was sent on February 5, 2004 insteac af January 5, 2004. 
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privileged or that is not protected by the work product doctrine. A privilege log 

will be produced in accordance with those requests. AT&T’s supplemental 

responses are forthcoming and will be provided in the near future. 

With regard to the remaining discovery a t  issue, Interrogatories 209 and 

210, AT&T asserts that BellSouth’s Motion to Compel is wholly without merit 

and should be denied. Each of these discovery requests is discussed in detail 

below: 

Interrogatory 209: If the foregoing Request for Admission is 
denied, state all facts and identify all documents, including 
providing specific references to the hearing transcript from 
Docket 000731-TP that support such denial. 

Interrogatory 210: Is it your contention that in Docket 
000731-TP before the Florida Public Sexnrice Commission 
AT&T was merely testifying that it C ‘ ~ ~ ~ l d ”  or “was capable” of 
providing local service to every BellSouth customer in Florida 
using its existing switches, but that there was no implication 
or suggestion that it would be economic for AT&T to do so? f f  
the answer to this Interrogatory is in the affirmative, state all 
facts and identify all documents, including providing specific 
references to the hearing transcript from Docket 000731-TP, 
that support this contention. 

AT&T responded to Interrogatory 209 by stating that it was not 

applicable and to Interrogatory 2 10 by stating that: 

The issue inwZved in Docket 000731-TP was whether AT&T 
was or is entitled to receive reciprocal compensation ut the 
tandem rate level based on whether AT&T’s local network 
serves or is capable of serving a geographic area comparable 
to the geographic area served by BellSouth’s tandem 
network. The issue involved in that proceeding did not 
invobe whether it is proptable or economic t o  sene all of the 
customers who reside within that area and certainly not 
whether it is 
customers (as 
network and 

profitable or economic to sene mass market 
opposed to enterprise customers) with its own 
switch, which is the issue in this Docket 
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030851-TP. The transcript of the hearings in Docket 
000731-TP w i l l  reflect what the AT&T witnesses testtped to. 

With regard to Interrogatory 209, BellSouth seeks to have AT&T dig 

through hearing transcripts and provide references supporting its denial. 

Interrogatory 2 10 seeks similar information by requesting references to the 

hearing transcript from Docket 00731-TP. This request is improper for two 

reasons. First, the request seeks to compel AT&T to provide a digest of 

information that BellSouth has equal access to and to undertake a 

burdensome exercise through volumes and volumes of testimony which would 

be unduly burdensome. Second, the request seeks information that is 

privileged work product of AT&T’s attorneys without the requisite showing of 

substantial need pursuant to Fla. R. Civ. P. 1.280(b)(3). 

Interrogatories 209 and 210 seek to compel AT&T to provide a digest of 

information relating to testimony given in another proceeding involving a 

different subject matter than the issue currently before the Commission. 

Based on BellSouth’s quoting of testimony given at the proceeding4 it is likely 

that BellSouth is currently in possession of the hearing testimony from Docket 

000731-TP. Even if BellSouth does not currently have possession of the 

testimony it is readily accessible on the Florida Public Service Commission 

website. 

4 For example, Interrogatory 208, which is technically a Request for Admission, quotes 
language that purports to be testimony from the proceeding in Docket 000731-TP. 
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Florida case law is consistent in holding that where parties to a case 

have equal access to documents or items, one party cannot compel another 

party to prepare materials on their behalf. In Liberty Mutual Fire Insurance 

CompanV v. Hanson, the Fifth District of the District Court of Appeal of Florida 

held that where “the [requesting party] has alternative means to obtain this 

information . . . the trial court departed from the essential requirements of the 

law in ordering [one party] to do [another party’s] leg work.” 824 So. 2d 1013, 

1015 (2002); See also, Southern Bell Telephone and Telegraph Company v. 

Deason, 632 So.2d 1377, 1384 (1994)(“one party is not entitled to prepare his 

case through the investigative work product of his adversary where the same or 

similar information is available through ordinary investigative techniques and 

discovery procedures”). In Libertv Mutual, an insured and her daughter filed 

suit against Liberty Mutual seeking uninsured motorist benefits under the 

insurance contract. The insured filed a request seehng, among other 

things, “[c]opies of any lawsuit where the insurer was sued or sought 

declaratory relief involving the terms ‘resident,’ ‘residence,’ or ‘residing. The 

insurer objected to the discovery asserting that the requests were overly broad, 

xnduly burdensome and that the documents were protected work product and 

attorney-client communications. Id. The insured filed a motion to compel and 

-he trial court granted the motion. Id. Liberty Mutual successfully appealed, 

x-ith the appellate court ruling that the insured had equal access to 
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information regardmg the prior court proceedings and that it was error for the 

trial court to order Liberty Mutual to do the insured’s leg work. 

In this case, BellSouth is seeking to compel AT&T to provide information 

In addition to requesting information that it to which it has equal access. 

already has, BellSouth seeks to compel AT&T to provide references to prior, 

unrelated, testimony which plainly seeks information that, if compiled,5 would 

constitute work product pursuant to Fla. R. Civ. P. 1.280. Under these 

circumstances, BellSouth has failed to make the required showing pursuant to 

Fla. R. Civ. P. 1.280(b)(3) that it “has need of the materials in preparation of its 

case and is unable without undue hardship to obtain the substantial 

equivalent of the materials by other means.” 

In seeking references that support a specific contention of AT&T, 

BellSouth seeks to discover attorney work product from AT&T’s in-house and 

outside counsel. Furthermore, Interrogatories 209 and 2 10 seek portions of 

transcript testimony that AT&T contends are irrelevant to this proceeding and 

that AT&T does not intend to present at the hearing. Assimilations of 

information prepared by counsel that are not intended to be produced at trial 

have been consistently protected in Florida courts. In fact, the Supreme Court 

of Florida recently announced this position in Acken v. Northup. No. SC02- 

2435, 2004 WL 178589 (Jan. 29, 2004). In Acken, a plaintiff in a medical 

malpractice case sought to discover compilations of testimony gathered by 

5 AT&T notes that the digest of information BellSouth seeks has not yet been compiled. 
Therefore, BellSouth’s motion would require AT&T to  assimilate such information. 
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defense counsel that were previously given by plaintiffs expert witness. Id. at 
*I.  In reversing the opinion from the lower appellate court, the Court held (1) 

that assimilations of materials prepared by counsel are work product; and (2) 

that the work product privilege protects assimilations of material from 

discovery where the pxty  to which the discovery is directed “never expected or 

intended to use them for impeachment at trial.” Id. at *4. In discussing the 

rationale for its decision, the Supreme Court of Florida also addresses the 

opinion in Gardner v. Manor Care of Boca Raton, Inc. 831 So. 2d 676 (2002). 

In Gardner, the Fourth Circuit, District Court of Appeal, held that a nursing 

home should be compelled to respond to interrogatories which requested the 

identification of specific surveys and personnel reports m-hich counsel 

considered relevant. Id. In &ken, the Florida Supreme Court declined to 

extend its holding and specifically rejected the Gardner decision. 2004 WL 

178589 at *4. In rejecting Gardner, the Supreme Court declared the following 

axiom of law: 

[W]e do not approve the broad sweep of the Fourth District Court of 
Appeal’s decision in Gardner v. Manor Care of Boca Raton, Inc. 
The district court’s approval in Gardner of an order requiring 
‘counsel to cull through various surveys and personnel files to 
determine which ones are relevant,’ [citation omitted] an action 
which the court admitted ‘may indicate counsel’s strategy,’ 
[citation omitted] goes entirely too far. The overriding touchstone 
in this area of civil discovery is that an attorney may not be 
compelled to disclose the mental impressions resulting from his or 
her investigations, labor, or legal analysis unless the product of 
such investigation itself is reasonably expected or intended to be 
presented to the court or before a jury at trial. Only at such time 
as the attorney should reasonably ascertain in good faith that the 
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material may be used or disclosed at trial is he or she expected to 
reveal it to the opposing party. 

_I Id. at "5.  

The principles set forth in the Aiken decision are on point and those 

principles plainly dictate that BellSouth's Emergency Motion to Compel be 

denied. In the instant case, BellSouth requests that the Commission order 

that AT&T provide speczfic references to portions of a previous hearing which 

AT&T finds relevant to the issues contained in Interrogatories 208, 209 and 

210, despite the fact that AT&T has no intention whatsoever of referring to this 

prior, unrelated hearing or the testimony presented a t  the hearing in the 

immediate case? This request necessarily requires AT&T to provide information 

that is protected by the work product doctrine and to which BellSouth has 

equal access. Accordingly, BellSouth's motion to compel should be denied with 

respect to Interrogatories 209 and 210. 

With respect to Request for Production 36, BellSouth seeks information 

that is simply not likely to lead to the discovery of admissible evidence 

pursuant to Fla. R. Civ. P. 1.280. Furthermore, the information requested is 

highly confidential and is comprised of extremely sensitive information that 

would be damaging to AT&T and Comcast if released. Under the 

circumstances, AT&T respectfully requests that BellSouth's Emergency Motion 

to Compel with respect to Request 36 be denied. 

6 The only circumstances where an AT&T witness would address this prior unrelated hearing 
would be if BellSouth is permitted to cross examine AT&T witnesses about the prior hearings. 
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Respectfully submitted, this the 16th day of February, 2004. 
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AT&T Communications of the 
Southern States, LLC 
101 North Monroe Street, 
Suite 700 
Tallahassee, FL 3230 1 
(850) 425-6360 
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CERTIF'ICATE OF SERVICE 
DOCKET NO. 030851-TP 

I HEREBY CERTIFY that a copy of the foregoing has been f i s h e d  via electronic mail 
and U.S. Mail or as indicated this 16h day of February 2004, to the following parties of record: 

~~ ~~ 

eremy Susac 
Iffice of the General Counsel 
;lorida Public Senxs Commission 
!540 Shumard Oak Boulevard 
:allahassee, FL 32299-0850 

;lorida Cable Telecom. Assoc., Inc. 
vlichael A. Gross 
246 E. 6th Avenue, Suite 100 
rallahassee, FL 32303 
Phone: 850-681-1990 
Fax: 68 1-9676 
Email: mgross@fcta.com 
Sprint - Florida* 
Susan S.Masterton 
13 13 Blairstone Road 
MC: FLTLHOO 10': 
Tallahassee, FL 32: 0 1 
Phone: (850) 847-0344 
Fax: 878-0777 
Email: susan.masterron@,maiJ.sprint.com 
Covad Commun1ca:ions Company* 
Charles E. Wathns 
1230 Peachtree Street, NE 
19' Floor 
Atlanta, GA 30309 
Phone: (404) 942-3492 
Email: gwatkins@covad.com 
McWhirter Reeves hfcG1othlin Davidson* 
Kaufman & Amold, PA 
Vicki Gordon Kaufman 
117 South Gadsden Street 
Tallahassee, FL 3220 1 
Phone: (850) 222-2525 
Email: vkaufmanlz mac-la\v.com 
Allegiance Telecom of Florida, Inc. 
Charles V. Gerkin, Jr. 
9201 North Central Expressway 
Dallas, TX 75231 
Phone: (469) 259-405 1 
Fax: 770-2 34-5 9 65 
Email: charles.gerkin@,aigx.com 

3ellSouth Telecommunications, Inc. * 
Jancy B .. m i t e  
/o Ms. Nancy H. Sims 
50 South Monroe Street, Suite 400 
:allahassee, FL 32301-1556 
'hone: (850) 224-7798 
;ax: 222-8640 
:mail: nancy.sims@bellsouth.com 
4CI WorldCom Communications, Inc. * 
4s. Donna C. McNulty 
1203 Governors Square Blvd., Suite 201 
ralkihassee, FL 3230 1-2960 
Phone: (850) 219-1008 
Fax: 219-1028 
Email: doniia.mcnulrvOwcom.com 
KMC Telecom 111, LLC * 
Mama Brown Johnson, Esq. 
1755 North Brown Road 
Lawrenceville, GA 30043-81 19 
Phone: (678) 985-6261 
Fax: (678) 985-6213 
Email: niarva. i ohnson~,kmctelecom .com 

. 

iTC"De1taCom * 
Nanette Edwards 
4092 South Memorial Parkway 
Huntsville, AL 35802 
Phone: (256) 382-3856 

Verizon Florida hc.* 
Mr. Richard ChapkidKim Caswell 
20 1 N. Franklin Street, MCFLTC0007 
Tampa, FL 33601 
Phone: (8 13) 483-2606 
Fax: (813) 204-8870 
Ema i 1 : rich ard .chap k i s @,ve r i zo n . c om 
Allegiance Telecom, Inc. 
Terry Larkin 
700 East bette~ield Road 
Lombard, IL 60148 
Phone: 630-522-6453 
Email: terry.larkin@algx.com 



P.O. Box 1876 
Tallahassee, FL 323024 876 

~ ~~ 

Moyle Law Firm (Tall) 
Jon Moyle, Jr. 

1 18 North Gadsden Street 
Tallahassee, FL 32301 
Phone: (850) 681-3328 
Fax: 681-8788 
Email: imoyleir@,/moylelaw.com 
BellSouth Telecommunications, Inc. * 
R. Douglas Lackey 
475 W. Peachtree Street, Suite 4300 
-\tlanta, GA 30375 
Phone: (404) 335-0747 

j The Perluns House 

Supra Telecommunications and Info. Systems 
Jonathan Audu 
13 1 1 Executive Center Dnve, Suite 220 
Tallahassee, FL 32301-5027 
Phone: (850) 402-0510 
Fax: (850) 402-0522 
Jonathan.audu@stis.com 

H. Edward Phillips, I31 
141 11 Capital Blvd. 
Mailstop: NCWKFRO3 13-3 16 1 
Wake Forest, NC 27587-5900 
Phone: 9 19-554-7870 

Sprint: (NC) 

~~ 

Matthew Feil 
FDN Communications 
390 North Orange Avenue 
Suite 2000 
Orlando, FL 32801 
(407) 835-0460 

MCI WorldCom Communications, Inc.(GA)* 
De ORoark, Esq. 
Six Concourse Parkway, Suite 600 
Atlanta, GA 30328 
Email: de.oroark@,wcom.com 

Miller Isar, Inc. 
Andrew 0. Tsar 
7901 Skansie Avenue, St. 240 
Gig Harbor, WA 98335 
Phone: (253) 85 1-6700 
Fax: (253) 851-6474 
Email: aisar@millerisar.com 

. 

NewSouth Communications Corp.* 
Jake E. JenningsKeih Hendrix 
Two North Main Center 
Greenville, SC 2960 1-27 19 
Phone: (864) 672-5877 
Fax: (864) 672-5313 
Email: je_ieiinin~s~newsouth.com 

Supra Telecommunications and Info. Systems 
Jorge Cruz-Bustillo 
2620 S.W. 27'h Avenue 
Miami, FL 33133 
Phone: (305) 476-4252 
Fax: (305) 443-1078 
Email: Jorge.cruz-bustillo@,stis.com 

Sprint (KS) 
Kenneth A. Schifman 
6450 Sprint Parkway 
Mailstop: KSOPHN0212-2A303 
Overland Park, KS 6625 1-6 100 
Phone: 9 13-3 15-9783 

Xspedius Communications 
Ms. Rabinai E. Carson 
5555 Winghaven Blvd., Suite 300 
O'Fallon, MO 63366-3868 
Phone: (301) 361-4220 
Fax: (301) 361-4277 
Email: rabi na i .carson@,xspedius.com 
Scott A. Kassman 
FDN Communications 
390 North Orange Avenue 
Suite 2000 
Orlando, FL 32801 
(407) 447-6636 

mfeil@mail.fdn.com 1 skassman@mail. fdn.com 
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Charles J. Beck 
Deputy Public Counsel 
Office of Public Counsel 
C/O The Florida Legslatwe 
1 1 1 West Madison Street, #8 12 
Tallahassee, FL 32399-1400 
Phone: 850-487-8240 
Fax: 8504884491 
Beck.charles@,lee;.state.fl.us 

Casey & Gentz, L.L.P. 
Bill Magness 
9 19 Congress Avenue, Suite 1060 
Austin, TX 78701 
Phone: 5 12-225-00 19 
Fax: 5 t 2480-9200 

Pat Lee 
Office of the General Counsel 
Florida Public Service Comrmssion 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-0850 
plee@,psc. state. fl .us 
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Tracy W. Hatch 
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