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February 20,2004 

Mrs. Blanca Bayo, Director 

Division of Commission Clerk and Administrative Services 

Florida Public Service Commission 

2540 Shumard Oak Boulevard 

Tallahassee, FL 32399-0850 


RE: 	 Docket Nos. 030851-TP 
SUPRA'S REVISED MOTION TO ACCEPT LATE FILED EXHIBITS TO BE 
PLACED IN THE RECORD AND TO BE USED FOR IMPEACHMENT PURPOSES 

Dear Mrs. Bayo: 

Enclosed is the original and fifteen copies of Supra Telecommunications and Information 
Systems, Inc. 's (Supra) Revised Motion To Accept Late Filed Exhibits To Be Placed In The 
Record And To Be Used For Impeachment Purposes to be filed in the captioned docket. 

A copy of this letter is enclosed. Please mark it to indicate that the original was filed and 
return it to me. 
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CERTIFICATE OF SERVICE 
Docket No. 030851-TP 

I HEREBY CERTIFY that a true and correct copy of the following was served via 
E-Mail, Hand Delivery, and/or U.S. Mail this 20' day of February 2004 to the following: 

Jeremy Susac 
Ofice of the General Counsel 
Floridu Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-0850 

AARP 
200 West College Street 
Tallahassee, FL 32301 

AT&T 
Trucy Hatch 
IOI North Monroe Street, Suite 700 
Tallahassee, FL 32301-1549 
Phone: (850) 425-6364 
F ~ x :  42.5-6361 

AT&T Communications of the Southern States, LLC 
Ms. Lisa A. Sapper 
1200 Peachtree Street, N .  E., Ste. 81 00 
Atlanta, GA 30309-3579 
Phone: (404) 810-7812 

Email: lisarilg@att. corn 
F a :  (832) 213-0268 

Access Integrated Networks, Inc. 
Mr. Mark A. Ozanick 
4885 Riverside Drive, Suite 107 
Macon, GA 31210-1 I48  
Phone: (478) 475-9800 

Email: mark. ozanick@,accesscomm. COM 

FUX: (478) 475-9988 

Allegiance Telecom, Inc. (IL) 
Theresa P. Larkin 
700 East Butterfield Road, Suite 400 
Lombard, 1L 60148-5671 
Phone: (630) 522-5463 

Email: terT.hrkin@ala;c. com 
FQX: (630) 522-5453 

Allegiance Telecom, Inc. 
Charles Gerkin, Jr., Esq. 
9201 North Central Expressway 
Dallas, TX 75231 
Phon e:469-259-405 I 

Email: charlexperkin @alnx.com 
FUX: 770-234-5365 

BellSouth BSE, Inc. 
Mr. Mario L. Soto 
North Terraces Building 
400 Perimeter Center Terrace, #400 
Atlanta, GA 30346-1231 
Phone: (678) 443-3937 

Email: ma rio I so to @ bellso uth . com 
F a :  (678) 443-3470 

BellSouth Telecommunications, Inc. 
R.LackeyM.MaydV. Whit&. MezdA.Shore 
c/o Ms. Nancy H. Sims 
150 South Monroe Street, Suite 400 
Tallahassee, FL 32301-1556 
Phone: (850) 224-7798 

Email: nancv.simsO,bellsouth.com 
F a :  222-8640 

Ben Johnson Associates, Inc. 
John Nesmith 
2252 Killearn Center Blvd. 
Tallahassee, FL 32309 
Phone: 850-893-8600 
Fax: 668-2731 
Email: jnO,beniu~nsonass~ciates.com 

Cusey & Gentz, L.L.P. 
Bill Magness 
91 9 Congress Avenue, Suite 1060 
Austin, TX 78 701 
Phone: 51 2-225-001 9 
FUX: 512-480-9200 

Comm South Companies, Inc. 
Sheri Pringle 
P.0. Box 570159 
Dallas, TX 75357-9900 
Phone: (21 4) 355-7005 

Email: springle@,commsouth. net 
F a :  (214) 355-7259 

Co vad Cumm un icaiions Company 
Mr. Charles E. Watkins 
1230 Peachtree Street, NE, 19th Floor 
Altanta, GA 30309-3574 
Phone: (404) 942-3492 

Email: pwutkins@covad. cum 
Fa: (404) 942-3495 



FDN Communications 
Matthew FeiVScott Kassman 
390 North Orange Ave., Suite 2000 
Orlando, FL 32801 
Phone: (407) 835-0460 

Email: mfeil@nail$dn. com/skassman@,mail. fdn. corn 
FOX: (407) 835-0309 

Firstmile Technologies, LLC 
Michael Farmer 
750 Liberw Drive 
Wes@eld, IN 46074-8844 
Phone: (31 7) 569-2808 

Email: mfumer@,gotown.net 
F a :  (317) 569-2805 

Florida Cable Telecommunications Assoc., Inc. 
Michael A. Gross 
246 E. 6th Avenue, Suite 100 
Tallahassee, FL 32303 
Phone: 850-681-1990 

Email: mwoss0, fcta.com 
Fax: 681-9676 

Florida Competitive Carriers Assoc. 
c/o Mc Whirter Law Firm 
Joseph MeGlothlinNicki Kuufman 
I 1  7 S. Gadsden St. 
Tallahassee, FL 32301 
Phone: 850-222-2525 

Ernail: jmcnlothlin~mac-law.com/vkaufittan~,mac- 
ltzw.com 

Fa: 222-5606 

Granite Telecommunications, LLC 
Rand Currier/Geoff Cookmun 
234 Copeland Street 
Quincy, MA 02169-4005 
Phone: (61 7) 847-1 500 

Email: rcurrier~nranitenet-com 
F ~ x :  (61 7). 847-0931 

ITPDelta Com 
Nanette Edwards 
4092 South Memorial Parkway 
Huntsville, AL 35802 
Phone: (256) 382-3856 

KMC Telecorn III, LLC 
Marva Brown Johnson, Esq. 
I755 North Brown Road 
Lawrenceville, GA 30043-81 19 
Phone: (678) 985-6261 

Email: marva. johnson@hctelecom. cam 
Fa: (678) 985-6213 

MCI WorldCom Communications, Inc. 
Ms. Donna C. McNul@ 
1203 Guvemors Square Blvd., Suite 201 
Tallahassee, FL 32301 -2960 
Phone: (850) 21 9-1 008 

Email: donna. mcnultv@wcom. com 
F a :  21 9-1 018 

MCI WorldCom Communications, Inc. (GA) 
De U'Roark, Esq. 
Six Concourse Parkway, Suite 600 
Atlanta, GA 30328 
Email: de. oroark@wcum. com 

McKenna Long Law Firm 
Ms. Tami Azorsky 
1900 K Street, N. W. 
Washington, DC 20006 
Phone: (202) 496-7573 

Mc Whirter Law Firm 
Vicki Kaufman 
I1 7 S. Gadsden St. 
Tallahassee, FL 32301 
Phone: 850-222-2525 

Email: vkaufinan@mac-luw.com 
F a :  222-5606 

Messer Law Firm 
Floyd St?&Worman Horion 
P.O. Box 1876 
Tallahassee, FL 32302-1876 
Phone: 850-222-0720 
F a :  224-4359 

Michael B. Twumey, Esq. 
P. 0. Box 5256 
Tallahassee, FL 32314-5256 
Phone: 850-421-9530 

Email: m iketwo m ev@,tals tar. eo m 
F a :  421-8543 



Miller Isar, Inc. 
Andrew 0. Isar 
7901 Skansie Avenue, St. 240 
Gig Harbor, WA 98335 
Phone: (253) 85 1-6700 

Email: aisar@!illerisar.com 
FLU: (253) 851-6474 

Moyle Law Firm (Tall) 
Jon Moyle, Jr. 
f i e  Perkins House 
118 North Gadsden Street 
Tallahassee, FL 32301 
Phone: (850) 681-3828 

Email: jmoyleir~j~ovlelaw.com 
Fa: 681-8788 

NOW Communications, Inc. 
Mr. R ScottSeab 
71 I South Tejon Street, Suite 201 
Colorado Springs, CO 80903-4054 
Phone: (71 9) 633-3059 

Ema il: rss@,nowcommunica tions. com 
Fax: (719) 623-0287 

Office of Public Counsel 
Charles Beck 
c/o The Floirda Legislature 
I 1  I W. Madison St., #812 
Tallahassee, FL 32399-1 400 
Phone: 850-488-9330 

NewSouth Communications Corp. 
Jake E. Jennings 
Two North Main Center 
Greenville, SC 2960 I-2719 
Phone: (864) 672-5877 

Emu il: Jeien n inpsmn ewso uth. co m 
F a :  (864) 672-5313 

Phone Club Corporation 
Carlos Jordan 
I68 S. E. 1st Street, Suite 705 
Miami, FL 33131-1423 
Phone: (786) 777-0079 

Email: phoneclubcorp@aol.com 
F": (786) 777-0810 

Sprint-FloriddSprint Communications Company 
Susun Masterton 
P. 0. Box 2214 
Tallahassee, FL 32316-2214 
Phone: (850) 599-1 560 

Email: Susan. masterton@mail. sprint. com 
Fa: 878-0777 

Supra Telecommunicatiuns & Information Systems, 
Inc. (Mia) 
Jorge Cruz-Bustillo, Esq. 
2620 S. W. 27th Avenue 
Miami, FL 331 33-3005 
Phone: 305-476-4252 

Email: furne.crtsz-bustillo~~tis.cum 
Fa: 305-443-1 078 

Tier 3 Communications 
Kim Brown 
2235 First Street, Suite 21 7 
Ft. Myers, FL 33901 -2981 
Phone: (239) 689-0000 

Email: steve@,tier3commun ications.net 
F a :  (239) 689-0001 

Universal Telecom, Inc. 
Jennifer Hart 
P. 0. Box 679 
LaGrange, KY 40031-0679 
Phone: (502) 222-9004 

Email: Jesniferh @un iversaltelecominc. com 
F ~ x :  (800) 21 7-7158 

Verizon Florida Inc. 
Richard ChapkidKim berry Caswell 
P.O. Box 110, FLTCOOO7 
Tampa, FL 33601-01 10 
Phone: (81 3) 483-1256 

Email: richard. chavkis@verizon. com 
F a :  (813) 273-9825 

Womble Carlyle Law Firm 
Ms. Lori Reese Patton 
3300 One Wachovia Center 
301 South College Street 
Charlotte, NC 28202 
Phone: (704) 33 1-4926 
Fax: (704) 338-7839 

Xspedius Communications 
Ms. Rabinai E. Carson 
5555 Winghaven Blvd,, Suite 300 
O'Fullon, MO 63366-3868 
Phone: (301) 361-4220 

Ema il: ra binai. cars on @Jspediius. com 
F a :  (301) 361-4277 



2- Tel Communications, h. 
Thomas Koutsky 
1200 19th Street, h'. W; Suite 500 
Washington, DC 20036 
Phone: 202-955-9653 
Email: tkuutskvOz-tel. com 

SUPRA TELECOMMUNICATIONS 
& INFORMATION SYSTEMS, NC. 
2620 S. W. 27' Avenue 
Miami, FL 33133 
Telephone: 305/ 476-4252 
Facsimile: 305/ 443-1078 

: Jorge Cruz-Bustillo 



BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Implementation of requirements arising 1 
fkom Federal Communications Commission ) Docket No. 030851-TP 
Triennial UNE Review: Local Circuit Switching 
For Mass Market Customers 1 Served: February 20,2004 

) 

1 
) 

REVISED MOTION TO ACCEPT LATE FILED EXHIBITS TO BE PLACED IN THE 
RECORD AND TO BE USED FOR IMPEACHMENT PURPOSES 

Supra Telecommunications and Information Systems, hc., (“Supra”), by and through its 

undersigned attorney files this Motion To Accept Late Filed Exhibits To Be Placed In The 

Record And To Be Used For Irnpeachment Purposes, and in support thereof, states as follows: 

The late filed exhibits (“Exhibits”) are necessary to impeach BellSouth claims made with 

respect to the BellSouth Analysis of Competitive Entry (“BACE”) model. The Exhibits can be 

placed into two subject matters: (1) Winback campaigns and (2) Exempted high-spending 

customers not accounted for in the BACE model. 

Winback Campaigns 

The Federal Communications Commission (“FCC”) stated in its TrienniaZ Review Order 

(“TRO”): “We find that this movement, or chum, happens most frequently in the first few 

months after the customer switches to a new carrier and is often driven by ‘winback’ activities.” 

747 1. The evidence in the record demonstrates that customer churn exacerbates the operational 

and economic barriers to serving mass customers.” 1471. Thus, incumbent “winback” activities, 

as a component of churn, is a relevant consideration in this proceeding in determining whether 

the economic barriers’ - found to presently exist by the FCC - can be overcome. 

’ We found s ignificantly m ore probative the e vidence that in a reas where competitors h ave their o wn 
switches for other purposes (e.g. enterprise customers) they are not converting them to serve mass market 
customers and are instead relying on unbundled loops combined with unbundled local circuit switching. 
Given the fixed costs already invested in these switches, competitors have every incentive to spread 



AT&T Witness Don J. Wood includes Exhibit DJW-4 to his Rebuttal Testimony. This 

exhibit is a page fkom BellSouth’s 2002 Annual Report. The page is entitled: “Ackeman 

Answers. CEO Duane Ackerman responds to shareholder’s questions about four important issues 

that impact BellSouth’s business.” On the issue of customer reacquisition, Ackerman claims that 

for year ending 2002 small business reacquisition was 22%. Ackeman states that for large 

business “the reacquisition rate last year [2002] was six times higher than in 2001.” This 

reference to “six times higher than 2001 ” demonstrates that BellSouth’s reacquisition or winback 

efforts were substantially more successful in 2002, than in 2001. BellSouth’s low churn rate can 

be attributed to its successful reacquisition efforts. 

BellSouth witness Dr. Debra J. Aron stated in her February 19, 2004 deposition that the 

bases for BellSouth’s substantial reacquisition success in 2002 appeared to be a “phenomenon” 

occurring in the industry. Dr. Aron testified that she had no knowledge of or ever heard of 

Operation Sunrise. Supra seeks to introduce into the record FPSC Order PSC-03-1392-FOF-TP 

(“Operation S unrise 0 rder”) i ssued i n D ocket N 0.0 30349-TP. 0 peration Sunrise Order is 

attached hereto as Exhibit A. The Operation Sunrise Order establishes that Operation Sunrise 

began targeting local service customers in August 2001. The Operation Sunrise Order affirmed 

BellSouth’s existing practice of taking the working telephone number (“WTN”) of each and 

every Local Service Request (“LSR”), that is submitted by a CLEC, and matching that 

information - immediately upon the completion of the conversion - with the customer’s name, 

address and products history stored in BellSouth’s billing programs in order to develop a direct 

marketing piece. The defecting c ustomer is targeted with a w in-back m arketing piece within 

days of the completion of the conversion to the CLEC. 

costs over a broader base. Their failure t o do so bolsters our findings that signifcant barriers 
caused by hot cuts and other factors make entry uneconomic.” (Emphasis added). 7447, fn. 1365. 
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BellSouth is not prejudxed by the introduction of the Operation Sunrise Order. 

BellSouth is fully aware of this order and its own program. Conversely, the prejudice that can 

result to all Florida CLECs and consumers is great, as this docket can result in the elimination of 

UNE-P in certain markets. This proceeding must account for a fill hearing on the merits. The 

Operation Sunrise Order is being submitted to explain BellSouth’s actual and substantial 

reacquisition success in order to impeach the claim that its success was merely by chance or a 

‘cphenomenon.” Further, this reacquisition success is likely to continue year after year as 

BellSouth becomes more proficient at utilizing Operation Sunrise or other reacquisition 

programs. The higher reacquisition success results in a lower churn for BellSouth. Conversely 

this necessarily results in a higher chum rate for the CLEC community. Fairness dictates that the 

Operation Sunrise Order be accepted and placed in the record for the above referenced reasons. 

Exempted High-spending Customers Not Accounted For In The BACE Model 

BelISouth witness Dr. Debra J. Arm writes in her Direct Testimony (pg. 21, L 16-19) 

that: “The ability to target attractive customers s electively is one such advantage that CLECs 

have exploited in reality and is highlighted in the TRO (“competitors often are able to target 

particular sets o f customers.” TRO a t  n . 1 539)” B ellSouth witness Mr. James W. Stegeman 

responded, “yes,” when asked in his Commission Staff deposition - on February 16, 2004 - 

whether the “BACE model assume[s] that BellSouth will migrate &l customers to a CLEC over 

UNE-L.” (Emphasis added at the time the question was asked). Mr. Stegeman also confirmed 

that the BACE model expects a CLEC to target “high spending” customers, which include 

customers with DSL. 

BellSouth’s existing policy, however, is to disconnect a customers Fast Access DSL 

service and a customers’ wholesale DSL if that customer migrates to a CLEC over UNE-P or 

3 



UNE-L. The facts of BellSouth’s anti-competitive practice were established in Florida 

Commission Docket Nos. 00 1305-TP (“Supra Arbitration”)2 and 010098-TP (“FDN 

Arbitrati~n”)~. All of BellSouth’s actions since the entry of these arbitration orders have been 

designed to overturn the FPSC’s decisions. BellSouth appealed this Commission’s decision 

regarding customers with DSL in Docket No. 001305-TP to the Northern District of Florida on 

September 20,2002. See BellSouth Appeal of Supra Arbitration attached hereto as Exhibit 

B. On page 16 of the appeal, BellSouth asks the Northem District to declare that: “the FPSC’s 

decision is unlawful.” BellSouth also appealed this Commission’s decision regarding customers 

with DSL in Docket No. 010098-TP to the Northern District of Florida on July 29, 2003. 

BellSouth Appeal of FDN Arbitration attached hereto as Exhibit C. On page 14 of the 

appeal, BellSouth, again, asks the Northern District to declare that: ‘?he FPSC’s decision is 

unlawful. ” 

On December 9, 2003, BellSouth filed an Emergency Request for Declaratory Ruling 

(“Request”) with the FCC. In this Request BellSouth writes: “BellSouth urgently requests that 

the Commission issue a declaratory ruling specifying that (1) state commission decisions 

requiring ILECs to provide broadband Internet access to CLEC UNE voice customers are 

contrary to the Triennial Review Order and this preempted[.]” This Request is designed to 

preempt all state utility commissions. B elISouth E mergency R equest for  D eclaratory 

Ruling attached hereto as Exhibit D. In Florida, RellSouth’s present policy and intent is to 

* BellSouth is yet to comply with the Order in the Supra Arbitration. The Commission indefmitely 
deferred whether BellSouth must comply with the Order. 

BellSouth renegotiated porbons of the FDN interconnection agreement to entice FDN to accept its “two 
loop” option when a customer migrates to FDN over UNE-L. FDN accepted the favorable interconnection 
terms offered by BellSouth. Thus, BellSouth was able to avoid the intent of the FPSC Order. Thus, 
BellSouth has yet to comply with the FPSC’s Order in either arbitration. BellSouth also refuses to allow 
customers to migrate to any other CLEC in Florida. The Kentucky and Louisiana utility commissions 
have both required that BellSouth allow the migration to take place on the “same” line. 

4 



refuse to allow CLECs to compete for “high spending” voice customers - if those voice 

customers also subscribe to BellSouth’s retail Fast Access or xDSL from one of BellSouth’s 

wholesale xDSL resellers. 

Exhibits B, C and D are essential to impeach BellSouth’s assertion that CLECs can 

compete for “all” customers that have voice service over a wire-line phone. 

At year-end 2002, BellSouth had acquired 1,021,000 DSL subscribers in its territory. 

January 24, 2003, BellSouth News Release entitled: “BellSouth Achieves DSL Subscriber 

Target for 2002, Completes Year With More Than 1,000,000 DSL Customers’’ - attached 

hereto as Exhibit E. BellSouth claims a 64% growth rate of DSL customers. See Exhibit E, IS* 

7 .  At year-end o f 2 003, B ellSouth h ad acquired approximately 1.46 million D SL subscribers. 

- See January 22, 2004, BellSouth News Release entitled: cLBellSouth Reports Fourth 

Quarter Earnings” - attached hereto as Exhibit F. BellSouth claims it added 126,000 net 

DSL customers in the fourth quarter of 2003. See Exhibit F, 4’ 7,  under caption 

“Communication GTOUP .” 

BellSouth’s own statements (i.e. party opponent admissions) demonstrate that CLECs 

presently cannot compete for 1.5 million of BellSouth voice customers or voice customers with 

BellSouth’s wholesale DSL. This number grows on a net basis by 125,000 customers per quarter. 

By the end of 2004, this translates into 2 million “high spending” customers that CLECs cannot 

compete for because of BellSouth’s anti-competitive policy. 

BellSouth is not prejudiced by the introduction of its own filings in Federai Court and 

the FCC, nor its own statements found on BellSouth’s website. Again, the magnitude of this 

docket to Florida CLECs and consumers is great, as this docket can result in the elimination of 

UNE-P in certain markets. This proceeding must account for a full hearing on the merits. 
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BellSouth witness Dr. Aron and Mr. Stegeman state that CLECs can compete for “all” customers 

with voice service on a wire-line phone. Exhibits B, C, D, E and F are being filed to impeach 

this assertion. BellSouth’s existing policy and intent is to deny CLEC access to 1.5 million voice 

customers presently and to deny access to 125,000 customers new voice customers each and 

every quarter. Fairness dictates that the se exhibits should be accepted and placed in the record to 

impeach the input values used in the BACE model and the testimony by Dr. Aron and Mr. 

Stegeman. 

Conclusion 

The enormous reacquisition success of Operation Sunrise - which lowers BellSouth’s 

churn rate and correspondingly increases the CLECs churn (i.e. line loss) rate - coupled with the 

inability to target over 1.5 million high spending mass-market customers and the inability to 

target 125,000 new voice customers each and every quarter fUndamentally undermines the 

practical use of the BACE model. No prudent investor would provide capital with these market 

realities. 

WHEREFORE, Supra respecthlly requests that this Commission accept these late filed 

exhibits and allow them to be placed in the record and allow them to be used for impeachment 

purposes at the hearing. 
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Respectfully submitted this 20* day of February 2004. 

SUPRA TELECOMMUNICATIONS 
& INFORMATION SYSTEMS, NC. 
2620 S.W. 27* Avenue 
Miami, Florida 33133 
Telephone: 305.476.4248 
Facsimile: 305.443.1078 

By: 
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EXHIBIT - A 

J. TZPR.1 DEASOPI 
RUDOLPR "RUDY" BRADLEY 

CH.A?.LES M. DAVIDSON 

FIIJAL ORDER ON BESLSOUTH'S ALLEGED rJS5 37 
CARRIER TO C A P E I E R  1NFORMATICN 

AFFSARANCZS : 

NANCY WHITE, ESQUIRE, AND JAMES MEZA, 111, ESQUIRE, 156 
West F l a g l e r  S t ree t ,  Suite 1910, Miami, Florida 33130; 
NANCY H. SIMS, ESQLIRE, 150 North  Monroe Stree?t, Suit? 
400, Tallahassee, Tlorida 32301-1555 
On behalf of B e i l S o - J t h  Telecommunications, Inc. 

ADENET MEDACIER, ESQUIRE and JORGE CRUZ-BUSTILLO, 
ESQUIRE, Supra  Telecommunications & I n f o r m x i o n  Systems, 
I n c . ,  2620 S.W. 2 7 t h  Avenue, Miami, F l o r i d a  33133-3005 
On behalf of Suara Telecommunications 5 Information 
Svstems, I n c .  

LINDA H. DODSON, ESQUIRE, F l o r i d a  Public Serv ice  
Commission, 2540  Shumard Oak B o u l w a r d ,  Tallahassee, 
Fl o L i da 3 2 3 9 9 - 0 8 5 3 
On behalf of the IZsmission. 



03 April 18, 2003,  Supra  Telecommunications and Information 
Systems, Inc. (Supra) filed an  Emergency Petition for Expedited 
Review af BellSouth Telecommunications, I n c .  s (BellSouth) $75 Cash 
Back  Promotion and Investigation i n t o  BellSouth's Pricing and 
M a r k e t i n g  Prac t ices .  On May 5 ,  2003, BellSouth filed its Answer to 
Supra's Emergency Petition. 

On June 9, 2003, Supra filed for l eave  to amend its petition, 
a t t a c h i n g  its Amended Emergency Petition alleging BellSouth's 
v i o l a t i o n  of 47 U . S . C .  Section 222 and Flor ida  Public Service 
Commission policies regarding the use of wholesale information in 
r e t a i l  marketing. In i t s  original petition, Supra alleged that 
BellSouth's $75 Cash Back Promotion vio la ted  Flor ida  law and t h a t  
BellSouth was allegedly using carrier-to-carrier information for 
m a r k e t i n g  p u r p o s e s  i n  v i o l a t i o n  of 47 U.S.C.  S'ection 222(b) and 
S e c t i o n  3 6 4 . 0 1 I 4 )  ( g ) ,  F l o r i d a  Sta tu tes .  In its Amended complaint, 
Supra removed the allegations regard ing  t h e  $75 Cash  Back 
Promotion, stating that t h e  purpose of the amendment is to narrow 
t h e  focus of i t s  petition to issues involving violations of 47 USC 
5 222, Section 3 6 4 . 0 1 ( 4 )  ( 9 )  F l o r i d a  S t a t u t e s ,  and Commission 
p o l i c y .  This removed the anti-competitive elements of Supra's 
complaint. 

On June 12, 2003, BellSouth filed a Motion f o r  Cont inuance  
a n d / o r  Rescheduling to extend  t h e  date  of the hea r ing .  On June 17, 
2003, by Order No. PSC-03-0721-PCO-TP, Supra was granted  leave to 
amend its petition. On t h e  same date ,  Order No. PSC-03-0728-PCO- 
TP, the Order Establishing Procedure, was issued. Supra a l s o  f i l e d  
i t s  response to BellSouth's Motion f o r  Continuance and/or 
Rescheduling on June 18, 2 0 0 3 . -  BellSouth's Motion for Continuance 
was denied by Order No. PSC-03-0763-FCO-TP, issued on J u n e  25, 
2 0 0 3 .  

On J u n e  20,  2003, B e l l S o u t h  filed its Answer to Supra's 
-Anendec P e t i t i o n  and a P a r t i a l  Motion to Dismiss. On J u n e  24, 
2 0 0 3 ,  Supra  filed its response to the Partial Motion to Dismiss. 
This was considered and deferred at the August 5,  2003 Agenda 
C.snEerenc3. On June 30, 2003, Supra filed a Motion fo r  Leave to 



1 -  ICn lYiiiy L U ,  2 Q O 3 ,  BellSouth f i l e d  a Mozi;n f o r  Zxter;:.sicn >f 
L,=?.s r e q g l t s ~ ~ n g  3 t h r e e  day extsnsion of time, c3r ~ l n ~ i i  l J ~ l ; '  1 5 ,  

053 ,  to file i t s  r e b u t t a l  yestimany. E y  Commsssion Order PSC-rJZ- 
OSJC-PCO-TP, issued J u l y  21, 2003, the Commission granted 
3 e l l S o u t h ' s  extension of tixe to file rebuttal w s t i m o n y  a n u  firs: 
JL-;75r rnodl fy ing  Jrder ZsLahiishing procsdure.  

. _ .  r -  

,-l 

I 

On August 11, 2 0 0 3 ,  the Commission issued !?rehearing Order Ne.  
P!x-D3-0922-PHO-TP.  A h e a r i n g  was conducted on August 29, 2002.  
MSG on t h e  same d a t e ,  t h e  Commission issued Order  No. PSC-03-098i- 
PC5-TP ,  which denied BellSouth's Mot ion  t o  S t r i k e .  David N i l s sds  
Supplemental Testimony on page one, lines 15-23 and page two, line? 
1 - l J r  relating to E x h i b i t  DAN-6. In addition, BellSouth's Motion 
EG S t r i k e  David N i l s o n ' s  Supplemental Testimony was g r a n t e d  w i t h  
resp?ct t o  Bates Stamped N o s .  7 9 8 - 8 4 0  of DAN-? .  

T h i s  Order addresses Supra's Amended E m e r g e x 7  P e t i t b n  
aileging BellSouth's violation of 47 U.S.C.  Secticln 222 an& F l o r i d a  
Pub l i c  SeKvice Commission p o l i c i e s  regarding the u s e  gf wholesa12 
information in r e t a i l  m a r k e t i n g .  

Federal  courts have ruled t h a t  a s t a t e  agency is no t  
a x h o r i z e d  tx t a k e  administrative action based s o l e l y  on f e d e r a i  
s t a t u t e s .  Curtis v.  Tav lo r ,  648  F.26 946 ( 5 t h  Cir. 1 9 8 6 ) .  Stat2 
agencies, as well as federal agencies, a r e  o n l y  empowered by t h e  
s t a c u t e s  p u r s u a n t  to which  they were created. L0ui s i a r . a  Public 
Service Commission 71. FCC, 4 7 6  U.S.  355, 374 ,  3 7 5  (1986); Fl6ridG 
Public Service Commission v. Brvson, 569 So.2d 1253, 1254-1255  
i F l a .  1 9 9 0 )  ; C h a r l o t t e  C o u n t v  v .  General  DeT:eloEment Utilities, 

i l l , - . ,  653 S O . : ~  1081, 1082 (Fla. 1st DCA 1995). * -  

Hcwever, the U.S. Supreme C o u r t ,  in FERC 1;. Mississirmi, 4 5 6  
U . S .  7 4 2  ( 1 9 8 3 ,  d s o  recognized t h s t  the effect of federal a n u  
s t a t e  legislatim is o f t e n  i n t e r t w i n e a  and requires t h a t  s t a w  
q e n c i e s  ztct Fn aceordance i r i t h  laws rnandated by Congress's -Jisim 
:.ihe.n iapiementing similar s t a t e  i a o .  T h u s ,  t3 the e x t e n t  we need 



ts ~ o i ~ s ~ z ~ ~ s  5r:fl zpply  t h e  f e d e r a l  provision i n  o r d e r  t o  m a k e  s u r e  
o u r  + c i s i o n  muer  s t a t e  law does not c o n f l i c t ,  we can and should 
make such a n  mzlys i s  of f e d e r a l  law. See Testa v. K a t t ,  330 U.S. 
3 8 f  119471; se? z l s o  B e x n i c e  Richard v .  Rosenman Colin Freund  Lewis 
E( Cohen, 1 9 8 5  U.S. D i s t .  LEXIS 15483 ( S . D . N . Y .  1 9 8 5 )  
(interpretation of f e d e r a l  law does not invariably raise a 
substantial quesEion of f e d e r a l  law); and Petersbura Cellular 
P a r t n e r s h i n  d /b / a  3600 Communications v. Bd., 205 F.3d 688 (4th 
C i r .  2000)  ( s t a t e  commission may not t a k e  action i n  an a rea  where 
Congress has  demonstrated a desire for the f e d e r a l  government t o  
a c t ,  because it would promote conflicting patchwork of [state and 
f e d e r a l ]  requirements " t h a t  the A c t  was des igned to eliminate . " }  

Seccion 222 c>f t h e  Act, which  was included a s  part of t h e  1996 
F e d e r a l  Telecommunications Act, does n o t  recognize  a role for s t a t e  
commissions in the enforcement of t h e  provision, u n l i k e  other 
provisions of t h e  -4cti. 4 7  U . S . C .  Section 222(b) reads as follows: 

CON F I  DENT IALI TY OF CARRIER INFORMAT ION.  - A  
telecommunications c a r r i e r  that receives or obtains 
proprietary information from another carrier for purposes 
or' p r o v i d i n g  any  telecommunications service shall use 
s u c h  informa-cion o n l y  f o r  s u c h  purpose,  and s h a l l  not use 
s u c h  information f o r  i t s  own marketing efforts.2 

We are n o t  aware of any  instance in which this Commission h a s  
assertsd j u r i s d i c t i o n  to enforce an alleged violation of the 1996 

'The Federal Telecommunications Acr of 1996 ( A c t }  provides a jurisdictional 
schzme of "cooperatFve federalism.'' I n  t h e  A c t ,  Congress has specifically 
ciesignatea areas in which it anticipates t h a t  s t a t e  commissions should have a 
role. Some of t h e  s reas  in which Congress has either specifically stated,  o r  
reccgniLed, t h a t  s t a t e  law may be affected, are Sections 252  (b) (11, 252 (b) ( 4 )  (c), 
26i (b) and i C I ,  230 ( d )  (3), 251 ( e )  (11 ; 252(d) ( 3 ) ,  252 (e) ( 3 1 ,  253(b) and (cl  I 

2 5 4  ( f )  . 

- H w e w r ,  I n  C o m e n t s  sf the Florida Public Service Commission Reaardinq 
Teleconmunisat Loris Carriers' Use of Customer Proprietarv Network Information and 
Other Cusr-.mer Information, dated October 7 ,  2002, Dockets 96-115, 96-149, and 
00-257,  che PSC zigrefd w i L h  FCC Chairman Powell when he commented that "states 
c o n t i n u ;  to be uEiTde1:: positioned t o  assess the proper scope of CPNI use and may 
cdopt mars :rr:r.-je:nt notification requirements , . . .'I The PSC emphasized t h a t  
ths 71nzrssa Lsgis13c;re h a s  already t a k e n  s t e p s  t o  address t h i s  issued in t h e  
.:cr!:.r+::c :r' ,-::L:.? l0- l  .:.I ( 2 1 ,  F l o r i d a  S t a t u t e s .  



I n  addition, rhe FCC has stated, in FCC Order 03-42  a t  ¶28,  
t h a c  s t a k s  a r e  nor  precluded from t a k i n g  actions under state law 
S G  l o n g  a s  those x t i o n s  a r e  consistent with 7CC r u k s .  See a l s ~  
FCZ 132-214, 17 FCC Rcd. 1 4 8 6 0  a t  9 6 9  ( w h e r e i n  the FCC stated t h a c  
it w i l l  onl:. preenpc s t a t e  law when the regulation would interfero 
w i t h  FCC authori",;i. The Florida Lsgislature h a s  a l s o  authorized 
us t r J  employ prozedures  consistent w i t h  the A c t .  See Sect ion  
120.30(13) (31, F l l x i d a  Statutes. 

Pursuant to Section 364.285 (11, F l o r i d a  S t a t u t e s ,  we a r e  
a u t h G r k d  L O  imp@se upon a n y  e n t i t y  subjec t  t o  our j u r i s d i c t i o n  a 
penalty of m t  n c r e  than $ 2 5 , 0 0 0  f o r  each d a y  a v i o i a c i o n  
c o n t i n u e s ,  if  s u c h  2ntity is f o u n d  to have re fwed to ccnply w i t h  
or tc have w i l i f u i 2 y  v i o l a r m '  any l a w f u l  rule or order  of this 
Commission, o r  any  provision of Chapter  364, F l o r i d a  Stacutes, or 
revoke  an:; certificate issued by it f o r  any such  violation. 

Sased an t h e  above, we find we cannot provide a remedy 
(federal or s t a t e )  f o r  a v i o l a t i o n  of 47 U.S.C.  §222(b). If 
however, the ccnduct a t  issue a l s o  constitutes anticompetitive 
behz-/io1 as p r o n i b i t x i  by S e c t i o n  364.01(4)(g), F l o r i d a  Statutes, 
we may impose p e n a l t i e s  as provided  in S e c t i o n  364 .285 ,  Florida 
S t a t s t z s ,  f o r  t h ?  -7 io l a t ion  of state law. I n  arder to e n s u r e  t h a t  
ou r  decisim under state law does n o t  conflict w i t h  t h e  federal 
prc-:ision, we may interpret t h e  f ede ra l  provision and apply it t o  
the facts of t h i s  case. Findings made as  a r e s u l t  of such f e d e r a l  
Law analysis would n o t ,  however, be considered binding on the FCC 
or my court hav ing  p rope r  jurisdicrion ta hea r  and remedy 
C G E I ~ ; ~ ~ ~ I I ~ S  rxprc i i i?g  -,-iolations of S ~ c t i o n  222 gf t h e  A c t .  



.- n h 2 l s e a l z  F n f z m a c i o n  is information that BellSouth has i n  i t s  
c~sstssion b e w u s e  it provides services  to other carriers t h a t  
p r v J i x  serT:ises ccj end user customers. Both parties i n  t h i s  
cmzket sare2 c h a t  SellSouth cannot s h a r e  wholesale, or carrier to 
c a r r i e r ,  information with i t s  retail marketing operations in order 
to trigger marketing reacquisition e f f o r t s .  The primary question 
for Supra  ir! this docket, which will be addressed in S e c t i o n  V, i s  
whether t h e  in formarkon BellSouth receives on a Supra l oca l  service 
request (LSR)  (whizh indicates a customer is switching carriers 
from 8 e l l S o u t h  to S u p r a ) ,  remains wholesale information even a f t e r  
t h e  customer s w i t c h  is complete. 

Supra ,  in its opening statement at hear ing ,  acknowledged the 
2rohibition on u s e  af wholesale information by stating "BellSouth 
cannot sha re  information from its wholesale side to i t s  retail 
s i d e . "  BellSouth recoqnized the prohibition on use of wholesale 
information i n  w i t n e s s  Ruscilli's d i rec t  testimony, stating: 

The Commission determined in i t s  June 28, 2002 order in 
D o c k e t  No. 020119-TP, that BellSouth is prohibited f rom 
sharing i n f o r m a t i o n  wi th  i t s  r e t a i l  division, s u c h  as 
informing the retail d i v i s i o n  when a customer is 
switching from B e l l S o u t h  to an ALEC. (See FPSC Order  No. 
PSC-02-0875-PF-4-TP a t  page 21). More recently in i t s  
J u n e  19, 2003 Order i n  Docket Nos. 020119-TP' 020578-TP, 
and 021252-TP ("Key Customer Order"),  t h e  Commission 
reaffirmed its previous finding when it examined 
B e l l S o u t h ' s  poiicies concerning Customer Proprietary 
Network Information {"CPNI") and use of wholesale 
information, c o n c l u d i n g  that it was "satisfied that 
BellSouth has the appropriate policies in place." .  (See 
FPSC Order No. PSC-03-0726- FOF-TP at page 47) 

We believe i t  is important t o  distinguish customer proprietary 
r.etw0rl.c information (CPNI) I from wholesale or carrier-to-carrier 
information. B e l l S o u t h  witness Ruscilli d i f f e ren t i a t e s  t h e  t w o  in 
his rebuttal tesrimony, stating: 

Customer Proprietary N e t w o r k  Information or CPNI as  
def ined  in S e c t i o n  222{f) (1) of the Telecommunications 
Act of 1996 ,  means "(A) information t h a t  relates to t h e  
quantity, technical configuration, type,  destination, and 



I.Jhcll?sale information, on che  gther hand ,  i s  informatiop 
t h z r t  BellSouth has in its possession becacse it p r o v i d e s  
services t o  c t h e r  car r ie rs  t h a t  p rovide  services to 2nd 
u s E r  customers. 

T h s  FCC has addressed the use of C P N I  and  whol2sals 
information when winback a c t i v i t i e s  a re  initiat2u and explains thzir 
w i n b a c k  marketing can i n v o l v e  swo t y p e s  of markeziq. In Order FCC 
9g-225,  released September 3, 1953, at 3 64, the FCC stated: 

. . . "  win-back" can be d i v i d e d  into two discinct t y p e s  of 
m r k e t i n g :  m a r k e t i n g  i n r e n d s d  e i t h e r  to ill r e g a i n  a 
cLswmer, or ( 2 )  r e t a in  a customer. Regaining a customez 
appiies to t h e  marketinq situation where a customer has 
already switched to and is receiving service from another  
p r x i d e r .  R e t e n t i o n  marksting, by con t ra s t ,  refers to a 
carrier's attempts to persuade a customer to remain with 
t h a t  ca r r ie r  before the customer's service is s w i t c h e d  to 
a n o t h e r  provider. 

For purposes of t h i s  docket ,  we : g i l l  o n l y  concentrate or! t h e  
m a r k e t i n g  situation in which BellSouth attempts to regain a 
c u s t a "  lost t o  Supra ,  in other words, when t h e  transitisn to 
Supra I n  complete. During crgss examination by BellSouth, wiznesz  
NiisGn x a s  asked if Supra xas  alleging that BeilSouth cawgets,  
th rouqr ,  direct mailings or th r .cugh l eads ,  customers who have 
pend in?  x d e r s .  He replied, YJoc ir! t h i s  docket  sir." Therefore ,  
rec3ctizn m a r k e t i n g  is n o t  an issce in t h i s  docker .  



7- 153 X C  h3c  addressed w i n - b a c k  marketing promotions to r e g a i n  
ct;s:c;mezs in 2 number of oEders. In Order FCC 99-223, released 
StFLember 3, 1 3 9 9 ,  a t  4[ 69, the FCC states: 

Sons commenters argue that I L E C s  should be restricted 
from e n g a g i n g  i n  "win-back'' campaigns, as a matter of 
policy, because of the ILECs' u n i q u e  historic position as 
regula ted  monopolies. Several commenters are concerned 
t h a t  the v a s t  stores of CPNI gathered by I L E C s  will chill 
potential local e n t r a n t s  and thwart competition i n  the 
l o c a l  exchange. We believe that such a c t i o n  by an ILEC 
is a s i g n i f i c a n t  concern d u r i n g  the time subsequent to 
t h e  customer's placement of an order to change car r ie rs  
and  p r i o r  to the change a c t u a l l y  tak ing  place. 
The re fo re ,  we have addressed that situation at Part 
V . C . 3 ,  i n f r a .  However, once a customer is no longer 
obtaining service from the ILEC, the ILEC must compete 
w i t h  t h e  new service provider to obtain t h e  customer's 
business. We believe t h a t  s u c h  c o m p e t i t i b n  is i n  t h e  
best  i n t e r e s t  of t h e  customer and see no reason to 
p r o h i b i t  ILECs from t a k i n g  p a r t  i n  this practice. Because 
"win-back" campaigns can promote c o m p e t i t i o n  and result 
i n  lower prices t o  consumers, we will not condemn s u c h  
pract ices  absent a showing t h a t  t h e y  are t r u l y  predatory. 

The FCC a g a i n  addressed "win-back" campaigns i n  Order No. FCC 
02-147', released May 15, 2002. In answer to commenters remarks 
about BellSouth's m a r k e t i n g  tactics, the FCC acknowledged state 
commission actions and stated: 

We find t h a t ,  in the absence of a formal complaint to US 
that BellSouth has failed to comply with s e c t i o n  222(b), 
the winback issue in this case h a s  been appropriately' 
hafidled at the s t a t e  level, and t h a t  the a c t i o n s  
u n d e r t a k e n  by the s t a t e  commissions and BellSouth should 
be s u f f i c i e n t  to ensure it doe? not recur. The Georgia 
Cornmiss ion  issued an interim measure to p r o h i b i t  
BellSouth from engaging in any winback activities once a 
customer switches t o  a n o t h e r  local telephone service 

' I n  cne Xattar sf Joint Application by 3ellSouth Corporation, Bellsouth 
r - 1 4 ~ ? I T J n i ~ ~ ~ 1 C ~ t _ ~ ~ s ,  Inc., and BellSouth Long Distance, Inc. f o r  Provision of In-Region, 
I:::+:i>.?i ;5r'::,:?s T.7 1%c1r313 and Louisiana, 



It s h o ~ ! l d  be noted t h a t  the i n t e r i m  measure discassed in the abcve 
Faragr3Fh,  which the GeGrgia Commission issued to prohibit 
B d l S o u t h  from e n g a q i n g  in any  winback a c t i v i t i e s  once a customer 
h s s  switched EO another service prov ide r ,  was a 7-day waitin9 
pzziad. The i'CC a l s o  addressed retention marksting and the use of 
C F N I  and w h o l e s a l e  information in FCC Order 03-42, i s sued  March 17, 
2003 ,  a t  ¶ 2 7 - 2 8 ,  stating: 

We c l a r i f y  t h a t ,  to the extenc t h a t  t h e  retail 2rm of an 
zxecuting c a r r i e r  obtains car r ie r  change informacion 
through i t s  normal channels in a form available 
throughout the r e t a i l  industry, and a f t e r  t h e  c a r r i e r  
change  has  been implemented ( s u c h  as in d i sconnec t  
r e p o r t s ) ,  we do not prohibit t h e  u s e  of t h a r  information 
i n  e x e c u t i n g  carriers' winback e f f o r t s .  This i s  
consistent w i t h  o u r  finding in t h e  Second Report and 
Order that ar! e x e c u t i n g  carrier may rely on its own 
information regard ing  c a r r i e r  changes i n  winback 
narketing efforts, s o  long as t h e  information i s  n o t  
derived e x c l u s i v e l y  from its status as an executing 
c a r r i e r .  Under  these circumstances, the potential f o r  
an t i -compet i t i -Te  behavior by an executing. carrier is 
curtailed became competitors h a v s  access to e q u i v a i e n t  
Information fcr us2 in t h e i r  own n a r k e t i n g  and winback 
sperations. 



7J5 ~ I - C ~ ~ E S L Z ~  t h a ~ ,  when engaging in s u c h  marketing, an 
sxez'cltinq car r ie r  may only use information that its 
E E Z Z ~ ~  cperations obtain in the normal course of 
business. E x e c u t i n g  car r ie rs  may not a t  a n y  time i n  the 
carrier marketing process r e l y  on s p e c i f i c  information 
t h e y  obtained from submitting carr iers  due solely to 
their position as e x e c u t i n g  carriers.  We r e i t e r a t e  our 
f i n d i n g  i n  the Second Reconsideration Order t h a t  carrier 
change request information transmitted t o  executing 
car r ie rs  i n  order to effectuate a carrier change cannot  
be used for any purpose other t h a n  to provide the service 
requested by the submitting car r ie r .  We will c o n t i n u e  to 
e n f o r c e  these provisions, and will take appropriate 
action against those carriers found  in violation. In 
addition, we note t h a t  o u r  decision here is not in tended  
to preclude individual S t a t e  actions in this area that 
are consistent w i t h  our rules. 

These orders c l e a r l y  i n d i c a t e  t h a t  wholesale information 
received by BellSouth cannot be shared with its r e t a i l  division. 
By Order No. PSC-02-0875-PAA-TP, issued June 28, 2002, in D o c k e t  
No. 020119-TP, I n  Re: Petition f o r  Expedited review and 
cancellation of BellSouth Telecommunications, Inc.'s Key Customer 
promotional t a r i f f s  and f o r  investiqation of BellSouth's 
promotional Dricincr  and r n a r k e t i n q  practices, bv F l o r i d a  Di s i t a l  
Network,  Inc,, we agreed w i t h  t h e  FCC's finding, s t a t i n g :  

. . .  BellSouth's wholesale division shall be prohibited 
from s h a r i n g  information w i t h  its r e t a i l  division, s u c h  
as informing t h e  retail division when a customer is 
switching from BellSouth to an ALEC. 

By Order No. PSC-03-0726-PAA-TP, issued June 19, 2003, in 
consolidated Docket Nos. 020119-TP, In Re: P e t i t i o n  f o r  E m e d i t e d  
review and cancellation of BellSouth Telecommunications, Inc .  ' s Kev 
Customer Promotional t a r i f f s  and f o r  investiqation of BellSouth's 
promotional pricins and m a r k e t i n q  practices.  bv Florida D i a i t a l  
Network, I n c . ,  020578-TP, I n  R e :  P e t i t i o n  f o r  Expedited review and 
cancellation of B e l l S o u t h  Telecommunications, Inc.'s Kev Customer 
o x m o t i o n a l  tariffs bv F lo r ida  C o m D e t i t i v e  Carriers Association, 
and 1)21252-TP,  In Re: Petition for Expedited review and 
c a z s l l a t i o n  Dr s u m e n s i o n  of BellSouth Telecommunications, Inc.'s 



YE! nz::c ~ : m ~ ; : z d  S e l l S r J c t h ' s  p o l i s ~ ~ s  z o r . c ~ , r r . i ~ ~  C2YI 3rd 
~ s e  sf x h g l c s a l s  infcrmation, and a r e  sz~isfisd that 
3eiiScuth hzs :he apprcpriatz polici2s ir! p l a c e .  
Hcwever, we ar ' f izm a u z  f i n d i n g  contained l n  Ordsr  110. 
PSC-i~2-0875-~,~~-TP, issued June 28, 2002, prohikiting 
B e i l S o u t h '  s w h c l ~ s : a l s  division from s h a r z n g  informat  i o n  
w i t h  its r e t z i i  - < i v i s i o n ,  s u c h  3 s  informil ia  thz rerEi1 
division when a zustomer is switching from S e l l S o u t h  to 
an ALEC. T h a t  finding by us was not p r o t e s t e d .  

We b e l i z v e  that these f i n d i n g s ,  in these Orders, 3r2 suppor t ed  
Not o n l y  i s  shar:ng cf information 

prohib i t . ed  by Sectior,  222 of the f ede ra l  Act, it a l s o  appears to 
present a barrier to competirion as prohibited by state law. 

both f e d e r z l  and sIace law. 

Both p a r t i e s  agrcs  that BellSouth cannot share wholesale ,  or 
Tarrier-to-carrizr, information w i t h  its r e t a i l  marketing 
s p e r a t i o n s  in orde r  L O  trigger marketing rezcqaisition e f f o r t s .  
Therefcre ,  we affirm our  f i n d i n g s  i n  Order PSC-02-3875-P-L.-TP,  
issued June 28,  2 0 0 2 ,  m d  Order  PSC-03-0726-FOF-TPf i s s u s d  J u n e  19, 
2 0 0 3 ,  which prohibiz BellSouth's wholesale d i v i s i o n  from s h a r i n g  
infornation w i t h  ics r e t a i l  division. 

111. BellSouth c a n n o t  sha r?  v h o l e s a l e  information w i t h  i n - h g u s e  or 
t h i r d - o a r t 7  marketsrs. 

Both parties agree that BellSouth cannot ,  use wholesals 
Fnfgrmation to f u r n i s h  leads to its in -house  and -third p a r t y  
marketers. BellSouth vi tness  R u s c i l l i  addresses whether BellSouth 
aszs wholesale  informstion to f u r n i s h  leads to its markecers in his 
direct:  testimony, stating: 

BellSouth's x h o k s a l e  operations do n o t  prcvi.de l e a d s  L O  

its retail opsrations. Any information used b y  
BellSouth's r e t a i l  operations t o  develop l i s t s  of former 
customers that a15 potentially e l i g i b l e  f o r  promotional 
offerings are Dbrzinea from r e t a i l  information sources - 
not whol2sa l e  scurcss. 



3ezFl pzxties 2 9 ~ ~ s  2n how the information regarding a customer 
, z h ~ ~ 3 e  '2f provider  frorn BellSouth to Supra is provided t h r o u g h  
33el lScutn's OSS S ~ S L Z ! ~  f G r  purposes of winback marketing to rega in  
3 zustomer. Th? remaining question, which is addressed here, is 
wnether t h e  infermarion that is relayed to BellSouth in-house 
marketing, or outside third-party marketers, is wholesale  o r  r e t a i l  
i n f o r m a t i o n .  In this section we will limit the scope of i t s  
discussion to t h e  question as to whether BellSouth can s h a r e  
w h o l e s a k  information w i t h  in-house or third-party marketers. 

T h e  t h i r d  sentence of paragraph 28 of FCC 03-42 contains t h e  
pertinent verb iage  relating to t h i s  issue: 

. . .  car r ie r  c h a n q e  request information transmitted to 
e x e c u t i n g  carriers in order  to effectuate a car r ie r  
change cannot  be  used for any purpose o t h e r  than to 
prov ide  the service requested by the submitting carrier. 

We believe the FCC, by t h i s  order ,  clearly indicates that 
w h o l e s a l e  information cannot be used to furnish l eads  and/or  
marketing data to its in-house or t h i r d - p a r t y  marketers to initiate 
winback activities to regain a customer. 

As noted  above, b o t h  par t ies  agree that BellSouth cannot  use 
wholesale informatien to f u r n i s h  leads  to its in-house and/or  
third-party marketers .  We believe this position conforms w i t h  
paragraph 28 of Order FCC 03-42, and Commission Orders PSC-02-0875- 
FAA-TP, and PSC-03-0726-FOF-TP. Therefore ,  we find t h a t  BellSouth 
shall not be allowed t o  use carrier-to-carrier information, 
acquired from its wholesale QSS and /o r  wholesale operations, to 
f u r n i s h  leads and/or m a r k e t i n g  data to i t s  in-house and third party 
m a r k e t e r s .  

V. BellSouth's Use of  Wholesale Information 

Supra is alleging that BellSouth is using wholesale 
information t o  f u r n i s h  leads and/or marketing data to i t s  in-house 
or t h i r d - p a r t y  marketers. Witness Nilson s t a t e s :  

The questions raised in this docket ( L e .  Docket  No. 
030349-TP)  are quite different from t h e  Key Customer 
Tariff Docket. T h i s  docket  i n v o l v e s  a specific admitted 
' 'Srzctics' '  - n o t  addressed i n  any way in the former 



F c r  Gfficiency purposes, we w i l l  breakdown t h i s  issue ifit& :cur 
catsgoriss: A )  BellSouth' s Competitive Local Exchange Czmg6n:i 
(CLECj crdering system; B)  Operation Sunrise; C) Supra ' s  Complain; 
and D) the Second Sweep I n c i d e n t  of  Sharing Wholesale Informs-icn. 

a .  BellSouth's CLZC 3rderina Svstem 

TG x2dress t h i s  issce, a b a s i c  understanding of B e l l S z x c k ' s  
3 S S  sysztm f o r  CLEC orde r ing  is necessarLJ. It is impor tan t  tz n c ~ e  
that S u p r a  is not suggesting that BellSouth does not provide n0.2- 
discrininatory access t o  its OSS systems. In an A u g u s t  22, 2 3 0 %  
deposicim of Supra w i t n e s s  Nilson, B e l l S o u L h  asked if it is 
3 1 ; p - a ' ~  position i n  t h i s  case that BellSouth is not pro-:Akg 
nondiscriminatory access to i t s  ass, Witness Nilson reclisd 
"that's not the purpose D f  this testimony. The purpose of T h i s  
tsstlmcrL:- wss to provide background information so  t h a t  ~s:pls 
could  m d e r s t a n d  t h e  way orders flow. I ' m  n o t  making a c i z l ?  2f 

discriminatory or nondiscriminatory access or parity or anyT-hkq 
of chars xature." 

BellSouth witness Pate describes what an OSS system i n - x i v s s  
i n  h i s  rebuttal testimony, stating: 

The Federal  Communications C o m i s s i o n  (''FCC") h a s  define6 
OSS "as consisting of pre-grdering, o r d e r i n g ,  
p r o - i s i o n i n g ,  m a i n t e n a n c e  and r e p a i r ,  and billinj 
funecions suppor ted  by a n  incumbeP1 LEC's databases a n 2  
infzrmation. OSS i n c l u d e s  the manual, computerized, a n i  
a u t m a t e d  systems, t oge the r  with associated business 
p r o z i s s e s  and t h e  up-to-date dsta maintained in thos2 
sysrems . . . Specifically, the Comiss ion  identified t h e  
f i - . x  f u n c t i o n s  of OSS t h a t  i n c x ~ e n r  LECs musr m ~ k ~  
x.G--sbLz to zzmp2tirzrs on 5.1 irLkunzrltsi basis: pre- I .  - * - -  I 



- Y Ld,-:ng, ,-i = ?- ' w d e r i n g ,  provisioning, r e p a i r  and maintenance 
a n c  billing. " 

T h E  following copy of Supra  E x h i b i t  15 is a visual 
zsprEsenyation of BellSouth's CLEC orde r ing  system that was 
preserxed a n d  used a t  t h e  August 29, 2003, Commission hearing. "R" 
represents BellSouth' s retail operation, while "W" represents 
BzllSouth's wholesale operation. T h i s  exhibit demonstrates t h e  
flsw of a CLEC LSR order. 

1. LOCAL EXCHANGE NAVIGATION SYSTEM (LENS) - When Supra places 
a n  order  to s w i t c h  a customer from BellSouth to Supra, an LSR 
is typically placed i n  LENS.  For conversions from BellSouth 
to Supra over resale or UNE, a single C order is used .  A 
single C o r d e r  is a non-complex change order developed by 
BellSouth and used by the wholesale community f o r  resale o r  
UNE-P conversions in lieu of having to i n i t i a t e  separate 
disconnect (D) and new (N) orders.  Supra 'uses the single C 

+ B e l l S o u t h  Retail * BellSouth Wholesale e 

convers ion  order process approximately 99 percent of t h e  time. 
The o t h e r  one percent  of o r d e r s  are usually complex orders 
which are handled  t h r o u g h  BellSouth's l o c a l  ca r r i e r  service 
centsr (LCSC). The LCSC handles CLEC orders which are  
submirted manually, along with electronically submitted LSRs 
c h a t  fall out during the electronic ordering process and need 
manual intervention. All L S R s  submitted via LENS are routed 
f r cm LENS t o  the service ga te  gateway (SGG) which performs 



Z .  L o c a l  E x c h a n c e  Orclerina Sl i s tem ILEt:! - AccuraCe and 
c m p i e t e  non-LPJP and non-Digital Subscriber Line (DSL) LSEs 
f l ? : . ~  mechanically t o  The LEO system. The LEO system r e s e i v e s  
t h i  LSR and mechanically performs e d i t  c h e c k s  to c i e t i r m i n e  i f  
31L -he required fields have been correct1-j populared. If t h e  
LSZ fails t h e  edit checks in LEO, it will be r e t u r n e d  to r,he 
CLEC v i a  t h e  applicable i n t e r f a c e  as a fatal re jem. F a t a l  
ce j i cc s  a r e  errors t h a t  prevent an LSR from be ing  precessed 
f u r z h e r .  The CLEC receives a f a t a l  errcr n o t i f i c a u c n  that 
e o n e a i n s  an  e r m r  cod2 and an English-langcage description of 
the f a t a l  reject. If an LSR passes  LEO'S  ?dit checks, it t h e n  
w i l l  mechanically "flow" from LEO to :he l oca l  exchange 
se,rvice o r d e r  gene ra tg r .  

3 .  Local Exchancre Service Order General.sr (LESOGl - L E S X  
performs f u r t h e r  c h e c k s  for errgrs and prgvides  manual failout 
f o r  LSRs t h a t  c a n n o t  be mechanically handled.  If t h e  LSR 
con-cains a n  error o r  errors,  or if it i s  noc a candidate for 
meznanical handling, it w i l l  not f low-through to Service Order 
CommunicaEions System ( S O C S ) .  

I€ an LSR is "passed" by LESOG, LESOG will mechanically 
transform t h e  LSR i n t o  the service order format thar ;  can be 
accepted by t h e  SOCS and by t h e  o t h e r  downstream BellSouth 
systems th rough which  BellSouth's own service arders, as well 
as  CLEC orders, are processed. From LESGG, the CLEC service 
o r d e r  flows to and is accepted by SOCS x i t h o u t  any manual 
i n s s r v e n t i o n .  

4 .  Service  Order Communications SVstem I S O C S )  - SOC3 is 
responsible f o r  the collection, storage, and distribution of 
service o rde r s ,  e i t h e r  CLECs '  or B e l l S o u t h ' s ,  to a l l  user 
departments, i n c l u d i n g  service order-driven mechanized 
systems. SOCS is an a n - l i n e  system used blr many depsrtmencs 
rc process service o r d e r s .  In. addition t o  the SOCS m l i n e  
Fmgrams,  t h e  SGCS daily off-lLn2 c;*cle Ferr'orms d a t a  bzsn 
mai2tenance and r e p o r t  9enerE.t  i c n  f u n c i i o n s  necessz r:d ts 
.xI?xLsta? rhe ptnclin.2 arder  fFIz. The z3:.3r funccior15, :f rhs 



off-line prcgr5ms a r e  to purge completed and cance led  orders, 
~ r l t 3 t s  statisrical and administrative reports, a n d  c r e a t e  
ser-:ise x d e r  files for o t h e r  mechanized systems. B e l l S o u t h  
bel izves  it is important to n o t e  that SOCS is the can"rnn p o i n t  
of e n t z y  i n t o  t h e  BellSouth OSS for provisioning o f  service 
orde r s  b y  b o t h  the BellSouth r e t a i l  u n i t s  and the CLECs. 

SOCS receives service requests from BellSouth re tai l .  
o p e r a t i o n s  and from the CLECs. BellSouth's r e t a i l  operations 
use the Regional Negotiation System (RNS)  for most types of 
residential s e r v i c e  r e q u e s t s ,  and t h e  Regional Ordering System 
(ROW for business customers. 

Service requests submitted v i a  RNS and ROS are handled 
similarly to the way CLEC requests a r e  handled. I n  both 
systems, p r e - o r d e r  transactions a r e  performed to validate 
addresses, calculated due dates, determine available products 
a n d  services, reserve telephone numbers or circuit IDS, and 
perform loop q u a l i f i c a t i o n .  Fo r  its own business needs, 
BellSouth also o b t a i n s  end user credit information and 
customer profile information SO that the service 
representative can determine the best product  mix  to o f f e r  the 
end user. A CLEC can,  likewise, perform similar f u n c t i o n s  
w i t h  its 2nd user  customer. Upon completion of g a t h e r i n g  all 
t h e  necessary information for submission of a service request 
and basic edit validations a r e  "passed", ROS/RNS mechanically 
transforms the request i n t o  the service order  format t h a t  can 
be accepted by SOCS and by t h e  other  downstream BellSouth 
systems f o r  provisioning. At t h e  time SOCS accepts the 
request, whether it be from a CLEC or BellSouth retail, the 
request is considered to be a completed order and the 
provisioning process begins .  

5.  Service Order Activation and C o n t r o l  Svstem (SOAC) - SOCS 
communicates the order w i t h  the SOAC, which manages t h e  
serTJice o r d e r  process with  respect to t h e  specialized systems 
t h a t  des ign  and a c t i v a t e  network-based services, assign 
facilities, maintain c e n t r a l  office inventory, and manage 
customer account information. In doing  so, S O X  directs each 
serv ice  order through all steps necessary to complete t h e  
order  and provision the service. 



b. 3FERATION SUNRISE 

Operation Sunrise, or Sunrise, is a program of activities t h a t  
g a s  developed ny  BellSouth's consumer marketing t o  address three 
specific a r e a s :  (1) retail residential l o c a l  service reacquisition; 
( 2 )  residential local toll reacquisition; and ( 3 )  r e t a i l  
residential p r 3 d u c r  o r  feature reacquisition, BeginRing in the 
fall of 2002, 3e l lSou .ch  h a s  a l s o  used Operation S u n r i s e  for 
r e s i d e n t i a l  interLATA l o n g  d i s r a n c e  reacquisition. 

BellSouth's marketing infcrmation systems organizatian :MKIS!, 
t h m u g h  Operation Sunrise, pravides marketing s u p p o r t  i n  terms of 
list management a n d  distribution f o r  t a r g e t  marketing. MKIS is an  
organization w i t h i n  BellSouth t h a t  supports the marketing 
organizaLion by providing v a r i o u s  s t a r i s t i c s  and information abouc 
t h e  sales performance.of various BellSouth r e t a i l  products and 
ser-Jices. MKIS t r a c k s  information such  as retail line loss, the 
ordering and cancellation b y  B e l l S o u t h  r e t a i l  customers of  v a r i o u s  
products and services, and numerous o the r  retail data that assis t  
t h e  Marketing organization i n  creating products and services t h a t  
appeal to customers. 

When an end user's local service is disconnected from 
BellSouth f o r  ally reason, a disconnect or chanue w d e r  is 
ger-?rated. I n  the case or' a CLEC c o n v e r t i n g  2 BellSouth r e t a i l  
customer to t h e  CLEC, the disconnect or change order o r i g i n a t e s  
from the ZLEC's LSR, which is sent to BellSouth e i t h e r  manually 01 
z k c t r o r ! i c a l l y .  I n  t h e  case of a BellSouch retail ctlstomer c a l l i n g  
ta disconnect h i s  or h e r  service,  a n  abandoned s t a t i o n ,  a retail 
customer's nonpayment of hi5 a c c o u n t ,  or numerous o t h e r  reasons ,  
r h e  disconnect crder o r i g i n a t e s  from BellSouth's r e t a i l  operations. 
?n either case, a specialized reasan code is assigned to each 
arder . 



LCcr an L S R  s s n t  b y  a CLEC, the disconnect or change order and 
:ne ztpprcgriztz  d i s c o n n x t  reason code a r e  generated electronically 
by  BellSouth’s OSS or gene ra t ed  by the LCSC if the CLEC has s e n t  
< h e  LSF. manually. For a r e t a i l  customer who h a s  called BellSouth 
to disconnect service, t h e  reason code is assigned by the r e t a i l  
customer s e r v i c e  agent who handles the c a l l .  Regardless of o r i g i n ,  
this reason code indicates why the disconnection occurred, if 
kncwn. 

Each n i g h r ,  SOCS creates an extract f i l e  of all orders from 
t h e  preceding 24-hour period. Also each n i g h t ,  v a r i o u s  t y p e s  of 
o r d e n  - including r e t a i l  and wholesale disconnect orders and 
orders of other t y p e s  - a re  harves ted  from t h i s  ex t rac t  file and 
downloaded into a database called t h e  Harmonize database. 

Once each w e e k ,  completed residential orders from the 
preceding seven days  a r e  downloaded into a temporary t a b l e  known as 
the Operation Sunrise temporary t a b l e .  If an order has n o t  
completed or is n o t  associated w i t h  a residential account, i t  is 
not downioaded into the temporary table. Next, Operation Sunrise 
eliminates all orders except disconnect ( D )  and s i n g l e  C ( o r  
change)  orders. At this point, the temporary t a b l e  contains all 
o r d e r s  i n  SOCS from the p r e v i o u s  seven days t h a t  involve completed 
disconnections of residential retail service - both CLEC-initiated 
disconnections and those initiated by B e l l S o u t h ’ s  retail 
operations. 

Next, Operation Sunrise eliminates from the temporary table 
orders that do n o t  have disconnect reason codes, a n d  orders that 
have  c e r t a i n  retail-inserted disconnect reason codes indicating 
that the disconnect was f o r  a reason o t h e r  t h a n  a switch t o  a 
competi tor .  What remains is a pool of disconnect orders  with no 
disconnect reason  codes. BellSouth presumes t h a t  all of these 
remaining orders  are competitive disconnections; in r e a l i t y ,  some 
of them a r e ,  b u t  others are non-competitive retail-initiated 
disconnections. 

Next ,  Operation Sunrise copies i n t o  a permanent table in the 
S u n r i s e  database certain data from each remaining disconnect order:  
t h e  NPA, t h e  N X X ,  the line, the customer code, and the date the 
daca was e x t r a c t e d  from SOCS. The temporary table is then purged 
s c m p l e t s l y .  At t h i s  point, a l l  information contained in the 



?b2!-,,  sing :?2 data L:i rhe pe-rmansnt: Sunxis2 =able, OperaEisg 
d..- - Z T  n i ~ c h e s  each  d i s = s n n e c t  order  to a former BellSourh 

c~1sr-zm~r s ~ x - ~ - l c e  recoru. The customer service record, w h i c h  is 
x z u a l l q -  2 snapsncz extrac- ,  from the C R I S  database,  shows t h e  last 
i n f x m a t l c n  B e l L S c l J t h  had concerning t h e  c u s t o m e r ' s  name, address, 
w-4 subscribed-ts ser-iices b2fore  t h e  disconnection occurred. 

- -  

Once the information from the permanent S u n r i s e  t a b l e  is 
ir.3,tcheci w i t h  r h e  CRIS snapshot daLa ,  it is p u t  in a target t a b 1 2  
where leads are  generated. Operation Sunrise uses that informarion 
to gene ra t e  l eads  for t h e  r e c a i l  m a r k e t i n g  organization, which, In 
t - i r n ,  a r e  s e n t  to Third-parcy vendors. 

T h e  2eilSour5 records s o n t  t o  the t h i r d - p a r t y  -7endors i n c l i m e  
t h e  former S e l l S G 3 t h  customer's name, billing address, workiq' 
telephone number, account  number, language preference,  NPA s t a t e  
code, and, i n  scne cases, a product availability i n d i c a t w ,  
gecgraphical indicator, and F, f ea tu re  spend calculation, along with 
d i r 2 c t i o r . s  i n s t r u c r i n g  t h e  vendor what l e t t e r  or m a r k e t i n g  piece 
s h o u l d  be s e n t  to c h a t  former customer and when it should be s e n t .  

O n c e  the abov? process is complete, Operation S u n r i s e  conducts 
a seccnd sweep Df t h e  Harmonize Database to i d e n t i f y  D orders 
containing c e r t s i r i  retail noncompetitive disconnect reasons codez, 
such as NF (No F u r t h e r  A c t i v i t y ) ,  CO (Competition), a n d  AS 
(Abandoned Stat ior . ! ,  which were p r e v i o u s l y  e sc luded  in the first 
sweep addressing competitive disconnects. Once identified, 
Operation Sunrise e x t r a c t s  t h e  selected D order information int3 
the e m p t y  Lemporary t ab l e .  From t h e  temporary t a b l e ,  Operation 
Sunrise then e s t r a c r s  the following service o r d e r  information a n d  
places  it i n  the psrmanent candidaEe table: r e t a i l  noncompetitive 
disconnect reasan code, NPA, NXX, line, customer code, and t h e  
o r d s r  complstion d.z.ce. The Temporary t a b l e  is purged again and tFL2 
information i n  Lhe ?ermanent candidate table i s  matched against t h e  
C3IS snapshoc of r 3 t a i l  custarner d a t a ,  and l e a d s  are generatsd. 

c. Suora  CamDlaint 



Lr.f2rzstis>z -JS Lins h s s  Reports; 2 )  Supra  Evidence of Alleged 
;.,!hzlez~L~ Lnformscicn Sharing - BellSouth Mailings; 3) Local Toll 
Feszquisition; 4 )  Susiness Customer Reacquisition; and 5) Wholesale 
' i s  i3etsil Informacion. 

_ -  

1. Operation Sunrise Information vs Line Loss Remrts 

BellSouth m a h t a i n s  t h a t  t h e  information obta ined  from 
O p e r a t i o n  Sunrise is comparable to t h e  information received by 
C L E C s  through t h e  Performance Measurement and Analysis Platform 
(PPWP) Line  Loss Notification reports. The Line Loss N o t i f i c a t i o n  
r e p o r t s  p r o v i d e  notification to CLECs t h a t  they have lost an entire 
account or portion of an accoun t .  The reports contain a Disconnect 
Reason code f o r  each a c c o u n t  providing a n  i n d i c a t i o n  t o  t h e  losing 
c a r r i e r  of the reason f o r  the disconnect or p a r t i a l  disconnect. 

T h e  L i n e  Loss Notification reports post  daily, except Sunday, 
t o  t h e  C L E C s '  i n d i v i d u a l  I n t e r n e t  web pages and contain only the 
individual C L E C ' s  accounts. B e l l S o u t h  asserts that the PMAP line 
l o s s  report actually provides more information than Sunrise 
p r o v i d e s ,  since it provides t h e  name of the customer and 
specifically n o t i f i e s  Supra t h a t  t h e y  l o s t  a customer to another 
c a r r i e r .  

Supra  agrees  t h a t  t h e  PMAP l i n e  loss report provides it with 
a list of customers that have disconnected service from Supra,  b u t  
it s t a t ed  that, although it could, it does not use the PMAP line 
l o s s  report to i d e n t i f y  potential winback t a r g e t s .  Supra bel ieves  
that when it comes t o  form, the information t h a t  is available to 
them in PMAP is not substantially d i f f e r e n t  on a technical basis 
t h a n  what BellSouth h a s  available t o  it i n  its Sunrise table. 
Under S u p r a ' s  interpretation of FCC rules and orders, it believes 
it could use t h e  f a c t  t h a t  it received notice t h rough  PMAP that it 
lost a customer for winback purposes, b u t  BellSouth can't use t h e  
notice it receives from Operation Sunrise for winback purposes- 

The FCC addressed the use of wholesale information for winback 
purposes i n  FCC Order 03-42, issued March 17, 2003, stating: 

We c l a r i f y  t h a t ,  to the extent t h a t  the r e t a i l  arm of an 
executing carrier obtains c a r r i e r  change information 
t h r o u g h  its n o r m a l  channels in a form available 
t h r o u g h o u t  t h e  r s t a i L  industry, and after the c a r r i e r  
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c~nsist2nt w i 7 h  3 u r  f i x i i n g  in the Second EeporL and 
Zlrder t h a c  a n  e x e c u t m g  ca r r i e r  nay rely on its osv'n 
i n f c r m t i o n  regard ing  car r ie r  changes in w i n b x k  
marketing e f f o r t s ,  s o  l ong  a5 the information is nsr 
derived e x c l u s i v e l y  from i t s  s t a t u s  as  a n  execuTing 
c a r z i e r ,  Under these circumstances, the potential f c r  
anti-competirive b e h a a i o r  by an execizting carrier is 
c u r t a i l e d  because competitors have access  to equ iva1e r . t  
information for use in their own marketing and winbazlc 
operations. 

- -  

We emphasize that, when engaging in s u c h  marketing, an 
e z e c m i n g  ca r r i e r  may only use information thzc its 
r e t a i l  o p e r a r i m s  o b t a i n  in the normal cour se  of 
b u s i n e s s .  Executing carriers may not at a n y  time i n  thi 
c a r r i e r  m a r k e t i n g  process rely 3n specific information 
they obtained from submitting c a r r i e r s  due s o l e l y  te 
their position as executing c a r r i e r s .  We reiterate o u r  
f i n d i n g  in t h e  Second Reconsideration Order t h a t  carrier 
change request  information transmitted to execueing 
carriers in order  to effectuate a carr ier  change c a n n c x  
be used f o r  any purpose o the r  than to provide the service 
r e q u e x e d  by the submitting c a r r i e r .  We w i l l  continue :a 
enforce these provisions, and  will take appropriatz 
accion a g a i n s t  those carriers found in violation. in 
addition, we n o t e  t h a t  our decision here is not  i n t e n d e d  
to preclude individual S t a t e  a c t i o n s  in t h i s  a r e a  t h a c  
are consistent with our rules. 

A discussion was held a t  h e a r i n g  regarding the phrzise " i n  a 
form a v a i l a b l e  t h r o u g h o u t  the retail industry" contained i n  the 
first sen tence  of paragraph 2 7 .  Supra believes that ' 'in arder f o r  
it t o  be available t h r o u g h o u t  t h e  r e t a l l  industry, it would h a v e  to 
be available to anyone who wanted LO sither acqui re  it or purchase 
it if there  was a c h a r g e  f o r  acquirizc it and not be something that 
was a v a i l a b l e  t o  o n l y  one c a r r i e r  l i k e  S u p r a , "  

We dissgrEe. We find t h a t  "in a fcrrn s v a i l a b l e  t h r o u g h c a t  the 
r s t z i l  industry" means t h a t  e q u i v a l 2 n t  infcrmaEion i s  ? rov ided  
t - I l r ~ u g ; - . l m t  .I zhe i n d u s t r ' i ,  n o t  e x a c  inr~rmszicn. Supra :.muld n o t  



* . s : z l n t  i t s  X4F-F r epor r  available t o  other carriers,  j u s t  as Bellsouth 
- . ~ o l ~ l d  not wanc ics Operation S u n r i s e  information a v a i l a b l e  to the 
encire i n d u s x y .  As mentioned above, Supra believes the PMAP 
i n f a r m a t i o n  it receives is n o t  substantially d i f f e r e n t  t h a n  w h a t  
S e i l S o u t h  receives from Operation Sunrise. We f i n d  that BellSouth 
s h c u l d  be a l lowed to receive equivalent information regarding lost 
customers j u s t  as it provides  to the CLECs through the PMAP 
reports. 

- 2 .  SuDra  E v i d e n c e  of Alleqed Wholesale Information Sharins - 
BellSouth Mailinas 

I n  his direct testimony, Supra witness N i l s o n  alleges t h a t  
t h ree  BellSouth mailings received by Supra employees show t h a t  
BellSouth i s  s h a r i n g  wholesale information w i t h  its retail unit. 

The f i r s t  mailing is a notice from E e l l S o u t h  Advertising and 
Publishing Carporation (BAPCO) s t a t i n g  t h a t  BAPCO' s records 
indicate that a change in telephone service has  occurred, and 
s t a t e s  t h a t  i f  the customer needs a d i r e c t o r y ,  to contac t  them 
t h r o u g h  a special 8 0 0  number. A p i n  number is provided to identify 
the customer needing t h e  directory. Witness  N i l s o n  states t h a t  
this mailing was rece ived  on two occasions this year, once when his 
Supra line was converted from resale  to UNE, and once when his 
number was p laced  i n  a list of l i n e s  scheduled for disconnection 
f o r  non-payment. 

In response to t h e  first mailing, BellSouth s t a t e s  t h a t  the 
l e t t e r  simply advises him of a automated t o l l - f r e e  number, along 
w i t h  an order number and p i n  number that can be used to order  
d i r ec to r i e s  th rough  an automated system. The l e t t e r  was sent by 
BAPCO, not BellSouth's r e t a i l  operations. BAPCO gets  notification 
of service orders for b o t h  B e l l S o u t h  and CLEC customers thaf  are 
not t rue  new connects, and these customers may or may not need 
directories. In answer to Interrogatory No. 16 of s taf f ' s  second 
s e t  af i n t e r r o g a t o r i e s ,  B e l l S o u t h  did s t a t e  t h a t  BAPCO determined 
t h a t  ce r t a in  "C" orders were c a r r y i n g  an i n d i c a t o r  in the d i r e c t o r y  
s e c z i o n  that was in te rpre ted  as a request for directories. 
Subsequently, BAPCO p u t  a block on these "C" orders to prevent the 
d i r e c t o r y  cards from b e i n g  s e n t  o u t  to customers who did not need 
direcccries. 

. 



The chird mailing is a i 3 e l l S o u t h  w i n b a c k  l e t t e r  which includes 
a $ 7 5 . 3 0  cash back o f f e r  for signing u p  f o r  the Ccmplete Choice 
plan, along w i t h  a waiver of t h e  l o c a l  ser-Jice connection f e e .  
Supra  s t a t e s  that t h e  customer that received this l e t t e r  h a s  not 
had 3 single change  t o  h i s  s e w i c e ,  a n d  nothing r e g a r d i n g  his 
service flowed t h r o u g h  SOCS f o r  619 days .  Supra  believes t h a t  the 
c n l y  way for BellSouth t o  know which  lines a r e  in service is  to 
broach tne r e t a i U w h o l e s a l e  barrier and exchange information. 

BeliSouth responds to t h e  third mailing by s t a t i n g  that 
BellSouth may send winback mailings to former customers f o r  a 
per iod  of months or even y e a r s ,  s n d  that it is n o t  unrealistic for 
former BellSouth customers t h a t  left several  yea r s  ago to be the 
s u b j x t  of reacquisition e f f o r t s .  

Supra would l i k e  t he  Commission to r e q u i r e  BellSouth to 
personalize any winback mailing with t h e  d a t e  of printing a t  t h e  
same time the l e t t e r  is p r i n t e d  f o r  mailing. It believes a dated 
l e t t e r  would h e l p  to clearly i d e n t i f y  when winback  marketing 
e f f o r t s  a r e  initiated. 

BellSouth believes dating t h e  winback l e t t e r s  is n o t  
necsssary. It believes t h a t  thz 10-day waiting p e r i o d  before 
winbac4q marke t ing  is initiated Is sufficient to s n s u r e  t h a t  t he re  
is no i s s u e  w i t h  BellSouth undertaking w i n b a c k  a c t i v i t y  p r i o r  to 
the completion of a disconnecr: o f  BellSouth's service. 



! J s x r i i s s ~ ~ z . ~ !  3ruer 110. PSC-03-0726-FOF-TP, t h e  Commission 
a c k n s n k d g e d  BellSouth's v o l u n t a r y  10-day waiting per iod  a f t e r  a 
customPr Ass switched to a competitor, before winback m a r k e t i n g  is 
initiaTtd. W e  see no sufficient evidence  in t h e  record as t o  why 
the 10-day waiting per iod  should be expanded to 90 days. Winback 
campaigns can  promote competition in t h e  marketplace and r e s u l t  in 
l o w e r  prices  for Flo r ida  consumers. 

After rev iew of each of the m a i l i n g s ,  our  s t a f f  has found  no 
evidence conrained i n  them which  would suggest any violations of 
t h e  use of wholesale information. We find t h a t  BellSouth h a s  
provided a satisfactory explanation f o r  each of the mailings. We 
a l s o  find t h a t  d a t i n g  winback l e t t e r s  i s  unnecessary since winback 
m a r k e t i n g  cannot begin u n t i l  10 days after the t r a n s f e r  of the 
customer is complete. 

3 .  Local Toll Reacquisition 

Supra  alleges that BellSouth's use of the Customer Account 
Record Eschange (CARE)  as  i t s  source  to generate targeted marketing 
leads i s  a violation of section 222(b) and our prev ious  Orders. 

CARE is a n  i n d u s t r y - w i d e  interface, created and managed by 
BellSouth's interconnection services, that interexchange carriers 
(IXCs) and local exchange carriers (LECs) use to communicate when 
a n  i n t e r L A T A  or intraLATA toll customer h a s  been acquired or l o s t .  
Any time a transaction occurs that affects  an end user's interLATA 
or intraLATA toll service, CARE sends certain da ta  to (1) the 
acquiring interLATA or intxaLATA carr ier ,  ( 2 )  the losing interLATA 
o r  intraLATA c a r r i e r ,  and ( 3 )  the end user's l oca l  exchange 
c a r r i e r .  The first two pieces of data serve t o  notify t h e  
a c q u i r i n g  and losing interLATA or intraLATA carriers that a 
cusromer h a s  b e e n  l o s t  o r  gained. The third piece of data serves 
t o  n o t i f y  the end user's l oca l  exchange ca r r i e r  that one of i t s  
customers has  undergone a change i n  interLATA or intraLATA toll 
ca r r i e r s .  

Supra  believes t h a t  the establishment of CARE was appropriate, 
b u t  t h a t  BellSouth's use of it as its source to generate targeted 
m a r k e t i n g  leads is improper. CARE data is used as part of 
B e l l S o u E h ' s  loca.. toll reacquisition. The CARE records flow 
9 i q h z l y  i n t o  S u n r i s e ,  which  processes these f e e d s  once  each week. 
Suf i - i sz  ' - 1 ~ 2 s  the information in the records to identify l e a d s  f o r  



Ye 5ir.d chat 733 ase ~ r ‘  ZARE informaLion by EellSouth‘s retail 
u n i ~  f c r  l oca l  t c l l  reacquisition 1 s  approFr iace  since, as a n y  
a t h E r  c a r r i e r ,  it 3nll.r recei-Jes notification af  a losr;  local t o l l .  
cusE:emex when t h e  x z n s f e r  is complete. 

4, business 2us:amer ?.eacauisition 

S u p r a  bel ieves  t h a t  i f  it is illegal f o r  MKIS to harvest  
r e m r d s  from SOCS r x i  C R I 3  tc generate a marketing l i s t ,  t h e n  it is 
a l s o  illegal for 3ellSouth’s M a r k e c i n g  Communications Databas2 
(MCZB) to g e n e r a t s  a similar l i s t  for business accounts u s i n g  t h ?  
Same sources  for F=f ->rma t ion .  

BellSouthfs t x s i n e s s  x s t o m e r  reacquisition program is h a n d l e d  
t h r o u g h  MCDB. T h e  Aztabase Yses retail infcrmation to develop 3 
list of r e t a i l  l o c x i o n s  where service with B e l l S o u t h  has been 
disconnected. T h e  l e a d s  a r e  developzd by taking a monthly snapshot, 
‘2-f t h e  mon th ly  billing d a t a  to see if t h e  r e t a i l  service has been 
discontinued; and --hen, t h e  Xarmonize database i s  used to make sur2 
t h a t  the customer is not contacted during BellSouth‘s t e n - c b y  
v o l u n t a r y  waiting per iod .  No Operation Sunrise d a t a  or processes 
a r e  used in BellSczth’s business customer reacquisition e f f o r t s .  

We f i n d  the ? r x e s s  used by BellSouth for business customer 
reacquisition does not v i o l a t e  any  wholesale in€ormation rules ar 
Orders. B e l l S o u t h  uses r e t a i l  information that a customer a l ready  
h a s  i e f t  BellSouth, and then verifies t h a t  t h e  ten-day waiting 
per iod  has p a s x d ,  before initiating winback market ing  of business 
customers. 

5 .  Wholesale +fs R e t a i l  Information 

Supra‘s compleim a l l e g e s  that BellSouth is u s i n g  carrier-to- 
z a n i e r f  or wholesale information, to t r i g g e r  marketing 
reacquisition e f f z r r s .  Supra does noc have a problem with the way 
t h e  information flaws t h r o u g h  EellSouth‘ s ardering systzm to 
populats the perrnazzx OperCEion S u n r i s e  t a b l e .  BeilSouth has a l s o  
s t E t e d  t h a t  “the p x t i e s  e g m e  prett:J much to t k  process .”  S u p n  



u::c2s c ~ r i r z n d  t h a t  a i l  of the records and o rde r s  t h a t  populate t h e  
c2rmanent :  ' Ipzraticn Sunrise t a b l e  are orders which o r i g i n a t e d  from 
-,he wholesale  s i d e  .2f BellSouth's operations and n o t  the retail 
z i c t e .  S u p r a  b e l i E ~ w ~ e s  that the information con ta ined  in the 
pernanent Operation Sunrise t a b l e  is wholesale information and t h u s  
zannot not be used f o r  w inback  efforts by B e l l S o u t h  r e t a i l  
m a r k e t i n g  operations or third p a r t y  vendors. 

Supra believes t h a t  information contained on the Supra LSR 
must  remain wholesale in€ormation t h roughou t  and after,  t h e  
completion of the conversion of the customer to Supra. Supra 
references FCC Order 03-42 which  discusses WorldCom's request that 
t h e  FCC clarify that an executing carr ier  is prohibited from u s i n g  
information obtained from a carrier change request to winback the 
customer a f t e r  carrizr change completion and disconnection, even i f  
t h e  disconnect information reveals that a customer's service was 
disconnected a s  t h e  r e s u l t  of a carrier change order. The FCC 
c l a r i f i e d  its position regard ing  WorldCom's request by stating in 
FCC 03-42, at ¶ 27:  

We c l a r i f y  t h a t ,  to t h e  e x t e n t  that t h e  retail arm of an 
e x e c u t i n g  c a r r i e r  obtains carrier change information through 
i t s  nor.mal channels i n  a form available t h roughou t  t h e  r e t a i l  
industry, and 3fter t h e  carrier change has  been implemented 
(such as in disconnect r e p o r t s ) ,  we do not  prohibit the use of 
that information in execut ing  carriers '  winback effor ts .  

We disagree w i t h  Supra's position t h a t  carr ier  change 
information obtained Erom an LSR remains wholesale information even 
after the car r ie r  change is completed. We believe t h a t  once the 
information in CRIS is updated showing that Supra i s  now the 
prov ide r  of service, the information t h a t  a customer h a s  switched 
t o  Supra is no longer wholesale information. 

Both p a r t i e s  agree t h a t  the CRIS database is located on the 
r e t a i l  s i d e  af BellSouth. Supra agrees that ce r t a in  functions on 
t h e  retail side of BellSouth's operations have to be updated when 
a B e l l S o u t h  customer is switching to Supra. However, Supra 
zoncends that the MKIS winback ope ra t ions  a re  t h e  o n l y  people t h a t  
canno t  get this information. 

We f i n d  that OPCZ C R I S  is updated showing Supra as t h e  new 
~ z ~ v i d ~ c ,  tk? inforaation r ega rd ing  the switch of a BellSouth 



a. Th? Second Sweeo Incider?: of Sharinc Wholesale Infornatim 

rjn Augus t  2 7 ,  2 0 0 3 ,  !3€11South zdvised t h e  Commissio.? (via 
i ? t r ? r l ,  and Supra ( v i a  s-zail) that beginning on J u l y  18, 2 0 G 3 ,  
t h e  sesond sweep of the Harmonize da ta  base ext rac ted  disconnecr 
o r d e r s  associated with at least two wholesale disconnect codes 
because of a coding error. The two wholesale codes were CC a n d  RT. 
CC is UNE CLEC t o  r e se l l e r ,  UNE CLEC to UNE CLEC, or reseXer to 
UNE CLEC. This r e su l t ed  in a s k a r i i q  
of BellSouth wholesale infarmation with its r e t a i l  division ir. 
violation of fTommission Order No. PSC-Cl2-0875-PP2*-TP w h i c h  states: 

RT is resel ler  tc resel ler .  

. .  .BellSouth's wholesale division shall be prohibitEd 
from s h a r i n g  information with its retail d i v i s i o n ,  s u c h  
as i n f o r m i n g  the r e c a i l  division when a customer is 
switching from BellSouth to an ALEC. 

As a r e s u l t  of the l i s t ,  which  included CC and RT as well as 
legitimate and appropriate codes, at least 478 ,457  marketing p i e c e s  
HELE s e n t  i n  BellSourh's r eg ion ,  of which at l e a s t  1 4 0 , 5 5 5  of which 
were s e n t  in F l o r i d a .  E l e v e n  CC and nine RT customers received 
these m a r k e t i n g  pieces. Our; of t h o s e  twen ty  customers, one ZC and 
tw RT Florida customers received them. None of the  CC and RT 
cusrGmers who were sent m a r k e t i n g  pieces r e t u r n e d  to B e l l S o u t h .  

To correct these c o d i n g  errors,  BellSouth has stated t h a t  it 
immediately suspended all narketing e f f o r t s  or customer contac t  
associated with any custcmer list that could h a v e  included 
customers identified through D orders c o n t a i n i n g  the disconnec? 
code of CC and RT, and also removed CC: and RT from t h 2  l i s t  of 
disconnect codes t h a t  the second sweep of Operation S u n r i s e  
e x t r a c t s .  

O u r  s t a f f  examined BellSouth's OSS ordering s y s t m  and 
l x l i e v e s  t h a r  the system itself, a s  designed, does not allow 
wholesale F n f x m a t i o n  to be shared w i t h  BellSouth's = s t a i l  
. i i - ; is idn.  m ihis incident 3f shzrinq :;thclesaiz i n f o r n a t i . c n  '..JZS 



~ a l i s = . d  k,;i 3 m a ~ u a l  coSing e r r o r  which BellSouth discovered and t h e n  
r e p o r t e l .  

Supra  belisves t h a t  the fact that BellSouth acknowledged that 
it had sent marketing letters o u t  using wholesale  information is 
n o t  c e n t r a l  to t h i s  case. It believes that t h e  issue is whether o r  
n o t  BellSouth c a n  use information i n i t i a l l y  obtained from CLEC LSRs 
f o r  marketing purposes. Although t h e  coding e r ro r s  which began on 
the July 1 8 ,  2003, second sweep of the Harmonize database did not 
cause harm to S u p r a  since no customers were lost, BellSouth d i d  
cause wholesale information to be shared w i t h  i t s  r e t a i l  winback 
o p e r a t i o n s  in v i o l a t i o n  of a Commission Order. 

S u p r a ,  in its petition, has recommended that the  following 
penalties be imposed on BellSouth if the Commission f i n d s  that 
BellSouth h a s  sha red  wholesale information w i t h  i t s  retail 
d i v i s i o n :  

1. $ 2 5 K  f o r  each day that violation h a s  been occurring 
until now. (Statutory option) 

2 .  S u s p e n s i o n  of c e r t i f i c a t e .  (Statutory o p t i o n )  

3. Dismantle the harmonize feed/or order t h a t  BST provide 
d i rec t  access to t h e  harmonize feed for when d customer 
switches away from t h e  CLEC, t h e  CLEC can send a Letter 
of Acknowledgment. 

4 .  Require  BST to p r i n t  a date on the l e t t e r  at the same 
time t h e y  personalize the customer name/address showing 
"when" the l e t t e r  was mailed. This date must not be 
preprinted, or postdated. It must  be t h e  ac tua l  date  t h e  
letter is printed. 

5 .  Prohibit a Let te r  of any sort from being s e n t  to the 
customers f o r  90 days - presently Commission policy is 1 0  
days.  The - feed t a k e s  7 days f o r  the l e t t e r  to be 
genera ted  so 10 days is right on target f o r  when a 
customer c o u l d  receive t h e  letter a t  the earliest. 90 day 
ban would e n s u r e  that if EST continues to use - in the 
f u t u r e ,  the customer: is w i t h  the competitor f o r  at least 
t h r e e  billing cycles. 



Jurrsiiction for penalties f o r  violations of fXmurtissior! O r d e r s  
can  be  Z x n d  in Section 3 6 4 . 2 8 5 ( 1 ) ,  F l o r i d a  S t a t u c e s ,  w h i c h  
p rovides  :hat: 

T h e  x m m i s s i o n  shall have  the power to impose upon my 
enti:;. subject t o  its jurisdiction under this c h a p t e r  
whiz? is found to have r e f u s e d  to comply with or to hr;? 
w i l l f u l l y  v i o l a t e d  any l a w f u l  rule or order of the 
c a " s s i o n  or any provision of t h i s  chapter  a penalty f c r  
eack o f f e n s e  of not mGre t han  $25,000, which p e n a k y  
shall be f ixed ,  imposed, and collected by t h e  commission; 
or t f . 3  commission ma:.;, for a n y  such v i o l a E i o n ,  amenl, 
suspsr-d, o r  r evoke  a n y  certificate issued by it. Each clay 
t h s c  svch  r e f u s a l  or violation continues canstitutes a 
s e p a z a t e  o f f e n s e .  Each penalty shall be a L i e n  upon t h e  
r e a i  and personal p r o p e r t y  of  t h e  entity, enforceable by  
t h e  : o m i s s i o n  a s  a statutory lien u n d e r  chapter  8 5 .  
Collzzted penalties shall be deposited in t h e  General 
Reve:xe Fund unallocated. 

Notificatipn of the coding  error  which resulted in B e l l S m r h ' s  
sharing 2: wholesale information with its retail divisim was 
provided x t h e  PSC b y  BellSouth t h r o u g h  an  August 27 ,  2003 letter, 
and n o t i f k a t i o n  a t  hearing by BellSouth C o u n s e l .  The second sweep 
of S e l l S c i t h ' s  harmonize database which i n c l u d e d  the CC and RT 
codes by x r o r ,  was initiated J u l y  18, 2003. 

Pursusnt t o  S e c t i o n  364.285 (1) , F l o r i d a  Statutes, we are 
a u t h o r i z s c i  to impose upon a n y  e n t i t y  sub jec t  t o  i t s  jurisdiction a 
p e n a l t y  c f  not more than $25,000 f o r  each day a violation 
c o n t i n u e s ,  if s u c h  e n t i t y  is found  to have  re fused  to comp2j- wi th  
or to hz-,-? w i l l f u l l y  v i o l a t e d  any l a w f u l  r u l e  gr order cf t h i s  
Comissicr . ,  or any provision of Chapter-364, Flor ida  S t a t u r z s ,  o r  
r e v o k e  a?;' "ertificate issi;ed by it for a n y  s u c h  . i i o l a t i o n .  



S e x i o n  3 6 4 . 2 3 5 ( 1 ) ,  Flo r ida  Statutes, however, does not d e f i n e  
~ . ~ n a t  ic is t o  "willfully v i o l a t e "  a rule o r  o r d e r .  Nevertheless, 
ie appears p l a i n  t h a t  t h e  intent of t h e  s t a t u t o r y  language is to 
penalize chose who affirmatively a c t  in opposition to a Commission 
order  o r  r u l e .  See, Flo r ida  S t a t e  Rac ina  Commission v. Ponce de 
Leon Trottinu A s s o c i a t i o n ,  151  So.2d 633, 634 & n.4 (Fla. 1 9 6 3 ) ;  
c f . ,  Mci(er.zie Tank  Lines, Inc. v.  McCaulev, 4 1 8  So.2d 1 1 7 7 ,  I181 
( F l a .  1'' DCA 1982)  ( the re  must be an intentional commission o f  an 
act violarive of a statute with knowledge that such  an ac t  is 
l i k e l y  to result i n  serious injury) [citing Smit v. Gever Detect ive 
Acrencv, Inc., 1 3 0  So,2d 882, 8 8 4  ( F l a .  1961)J. Thus, a "willful 
v i o l a t i o n  of law" at least covers  a n  a c t  of purposefulness. 

However, " w i l l f u l  violation" need not be limited to a c t s  of 
commission. The phrase "willful violation" can mean either an 
intentional act of commission or one o€ omission, that is f a i l i n g  
to act. See, Nuaer v. State Insurance Commissioner, 238 Md. 55, 
6 7 ,  207 A.26 619,  625 ( 1 9 6 5 )  [emphasis added]. As the First 
D i s t r i c t  Court of Appeal stated, "willfully" can be def ined  as:  

An a c t  or omission is 'willfully' done, if done voluntarily 
and intentionally and with the specific i n t e n t  to do something 
the law f o r b i d s ,  or w i t h  the  spec i f i c  i n t e n t  to f a i l  t o  do 
somsthing t h e  l a w  requires to be done; that is to say, with 
bad purpose either to disobey or to disregard t h e  law. 

Metropolitan Dade Coun tv  v. S t a t e  Department of Environmental 
Protection, 714 So.2d 512, 517 (Fla. lst DCA 1998) [emphasis added] .  
In o t h e r  words, a willful v i o l a t i o n  of a s t a t u t e ,  r u l e  or order is 
also one done w i t h  an intentional disregard of, or a p l a i n  
indifference to, t h e  applicable s t a t u t e  or regulation. See, L. R .  
Willscn & S o n s ,  Inc. v .  Donovan, 685 F.2d 664 ,  667 n.1 (D.C.  Cir. 
1 9 8 2 ) .  

We f i n d  t h a t  the inclusion of the CC and RT codes in Operation 
Sunrise's permanent table was simply a glitch in initiating a new 
marketing program. Only three customers in the S t a t e  of  F lor ida  
w r o n g f u l l y  received winback l e t t e r s ,  and none of the three r e t u r n e d  
their service to BellSouth, therefore  Supra was not harmed. 
BellSouth is the p a r t y  which brought this wholesale/retail breach 
t o  the a t t e n t i o n  of t h e  Commission as soon as it was discovered. 
BellSouth also t ook  immediate s t eps  t o  correct t he  coding errors, 
s u s p e n d i r q  311 marketing e f f o r t s  o r  customer c o n t a c t  associated 



: 5 1 i t ~  2r::i c u s ~ o m r 3 1  lis; c h a t  coliid have included customers 
i c i e R c i f i e a  t h r o u g h  D orders c o n t a i n i n ?  che  discznnecz ccde IJf CC (31: 
P.T, 31-k~i -remo-.red CC and 35 f r m  the list of cliscznnecc codes that 
t h e  second sweep oi Operscion Sunrise e x t r a c t s .  

The re fo re ,  we f ir id that BellSouth, due to a manual coding 
error, d i d ,  between July 18, 2003, and August 27, 2003, s h a r e  
a n d / o r  use carrier-to-carrier information, acquired f r o m  i t s  
wholesale OSS and /o r  whcllesale operations, in i t s  r e c a i l  division, 
w i t h  i t s  in-house m a r k x z r s  and/or t h i r d  p a r t y  marketers for 
marketing purposes. Hc-wever, this was a n  isolated incident 
immedia-cely corrected by B e l l S o u t h .  S i n c e  t h e  mistake was minor, 
no harm was caused to Supra,  and t h e  ermr was correc ted  
immediately by BellSouth, SellSouth shall n o t  be penalized or  f i n e d  
f o r  t h i s  coding er ror ,  b u t  BellSouth is put on notice t h a t  f u t u r e  
nm-compliance of Order  No. PSC-02-0875-PAA-TPr or a n y  o t h e r  order  
o r  r u l e  of this Commission, will not be tolerated. 

Based on the f o r e g o i n g ,  it is, 

ORDERED b y  t h e  F l o r i d a  Public Service Commission t h a t  t h e  
s p e c i f i c  f i n d i n g s  s e t  f c r t h  in t h i s  Order are  approved i n  every 
respect .  I t  is f u r t h e r  

ORDERED t h a t  t h i s  docket  shall remain open for 3 2  days after 
issuance of this Order, to allow t h e  time for filing an appeal to 
r u n .  

. 



By ORDER o f  the Florida Public Service Commission t h i s  11th 
Day of December, 2003.  

and Administrative Services 

{ S E A L )  

LHD 

NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW 

The F l o r i d a  Public Service Commission is required by Sec t ion  
1 2 0 . 5 6 9 ( 1 ) ,  Florida Statutes, to n o t i f y  parties of any 
administrative hearing o r  judicial, review of Commission orders that 
is available under Sections 120 .57  or 120.68, Florida Statutes, as 
w e l l  as the procedures and time limits that apply.  T h i s  notice 
should not be construed to mean a l l  requests f o r  an administrative 
h e a r i n g  or j u d i c i a l  review will be gran ted  or r e s u l t  in the relief 
sought. 

Any party adversely af fec ted  by t h e  Commission's f i n a l  action 
in this matter may request: 1) reconsideration of t h e  decision by 
filing a motion for reconsideration w i t h  the Director, Division of 
t h e  Commission C l e r k  and Administrative Services, 2540 Shumard Oak 
Boulevard, Tallahassee, Flo r ida  32399-0850, w i t h i n  f i f t e e n  (15) 
days of the issuance of this order  in t h e  form prescribed by Rule 
2 5 - 2 2 . 0 6 0 ,  F l o r i d a  Administrative Code; or 2)  j u d i c i a l  review by 
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the Florida Supreme C o u r t  in the case of an electric,  gas or 
telephone utility or the F i r s t  District C o u r t  of Appeal in t h e  case 
of a water a n d / o r  wastewater u t i l i t y  by f i l i n g  a notice of appeal 
w i t h  t h e  Director, Division of the Commission Clerk and 
Administrative Services and filing a copy of the n o t i c e  of appeal 
and the filing fee with the a p p r o p r i a t e  c o u r t .  This filing must be 
completed w i t h i n  t h i r t y  ( 3 0 )  days after the issuance of this order,  
p u r s u a n t  to Rule 9.110, F l o r i d a  Rules of Appellate Procedure. The 
notice of appeal must be i n  the form specified in Rule 9 . 9 0 0 ( a )  , 
F l o r i d a  Rules of Appellate Procedure. 
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EXHIBIT - B 

1 
BELLSOUTH 1 
TELECOMMUNICATIONS, ZNC., 1 

1 
Plaintiff, 

AUS 
CAF 
CMP 
COM 
CTE 
ECR 
GCt  
OPC 
M M S  
SEC 
OTH 

- v. 

SUPRA TELECOMMUNICATIONS 
AND XNFORMATION SYSTEMS, INC.; 

. THEpLoRlDAPUBLICSERVICE 
co~ssIoN, 
LEA A JABER, in her ofkid 
capacity as Chainman of the Florida 
Public Service Commission, 
J. TERRY DEASON, in his 
official capacity as 
Commissioner of the Florida 
Public Seirvice Commission; 

. BRAULIO L. BAEZ, in his 
official capacity as 
Commissioner of the Florida 
Public Senice Commission; 
MICHAEL A. PALECKI, in his 
official capacity as 
Commissioner of the Florida 
Public Service co"isSion,  and 

. RUDOLPH BIWDLEY, in his 
-official capacity as Commissioner 
of the Florida Public Service Commission 

Defendants. 

COMPLAINT 



Nature of the Action 

1. Plaintiff BellSouth Telecom”kations, Inc. (“BellSouth”) brings this 

action seeking relief h m  a decision of the Florida Public Service Commission (‘WSC”) 

that is contrary lo f e d d  law. 

2. This cast involves a decision-of the FPSC requiring BellSouth to provide 

its’ DSLBased’ High-speed Internet Access Service to customers who obtain voice 

s&ce fiom Supra Telecommunications and Information System& h. (“Sups") over 

what are known as “unbundled network elements.” What BeellSouth terms ‘DSLBased 

High-speed Internet Access” involves two components: (I) high-speed DSL transmission 

service, and.(2) the data manipulation and processing capabilities used to off‘ Internet 

access. 

3. The market for high-speed Intemet access is highly competitive, and local 

exchange carriers such as BellSouth are decidedly secondary players in hat market. The 

majority of co11~umers who purchase 8 high-speed htemet access product buy cable 

modem h c e  h m  the cable companies. The provision of cable modem sewice i s  

generaliy unregulated. 

4. The question here is whether, consistent with federal law, the FPSC could 

impose a significant regulation on BellSouth, a secondary provider in this market, 

would impede BellSouth’s choices as to how to of%r ils service in competition witb the 

market-leading cable providers and others. 

’ DSL is an acronym for Digital Subscriber Line. 
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5. - More specifically, at issue here is whether BefJsouth cit~l be required to 

provide DSLBased High-speed lntemet Access Service to customers in Florida who are 

receiving voice service h m  Supfa over unbundled network elements. The Federal 

Communications Commission (“FCC’) has clearly stated that BellSouth has no such 

obligation. 

6, This case also raises, among several other issues, the question whether tbc 

FpSC has the authority to requk BellSouth to continue to provide DSGBased High- 

Speed Lnternet Access Service to competitive local exchange Caniers’ (“cltEc.3 voice 

customers, given the jurisdictionalty interstate nature of DSLBased High-speed hanet 

Access Service and the action the FCC has taken to ensure that such “information 

senrices” remain unregulated, 

7. Because DSL-Based High-speed Internet Access Service is an 

mgulated, interstate idomation service, the FPSC l a c k  jurisdiction over this issue. 

Indeed, the FCC has expressly preempted state regulation of interstate information 

seruices, and that decision has been upheld by several of the United States Courts of 

Appeals. In addition, the FCC has clearly held that incumbent Carrim are not required to 

provide DSL sewice in the circumstances presented here. The FPSC has no legal 

authority to override the FCC’s binding determination. 

8. The FPSC’s decision compelling BellSouth to provide DSL-Based High- 

Speed Internet Access Service to Supra’s customers receiving voice service over UNE 

platform (‘TI””) Ihes violates the 1996 Act and numerous FCC decisions 

implementing’1he requirements of the Act, is beyond the FPSC’s authority, and is 

preempted by federal law and applicable FCC decisions. For those reasons, and because 
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the PSC‘S decision is ditrary  and capricious, inconsistent with the agency record, and 

results fiom a failure to engage in reasoned decision-making, it should be reversed. 

Parties, Jurisdiction, and Venue 

9. Plaintiff BellSouth is a Georgia corporation \Ivith ils principal place of 

b&ess in &“a. BellSouth provides local telephone sewke throughout much’of h e  

State of Florida, and it is a Local Exchange Carrier under the Federal 

Telecomunkations Act of 19% (“1996 Act” or “Act”). 

10. Defendant Supra is a Florida coiporation with its principal place of 

business in Florida Supra provides local phone service to customers in the State of 

FJorida and, on information .and belief, is a Competitive hcal Exchange Carrier under 

the 1996 Act. 

11. Defendant FPSC is an agency of the State of Florida. The FPSC is a 

“State codss ion”  within the meaning of the I996 Act. 

12. Defendant Lila A, Jaber is Chairman of the FPSC. Chair” Jaber is sued 

in her official capacity for declaratory and injunctive relief only. 

13. Defendant J. Teny Deason is a Commissioner of the FPSC. 

Commissioner Deason is sued in his official capacity for declaratory and injunctive relief 

only. 

14. Defendant Braulio L- Baez is a Cornmissioner of the. FPSC. 

Commissioner Baez is sued in his official capacity for declaratory and injunctive relief 

only. 

15.Defmdant Michael A. Palecki is a Commissioner of the FPSC. Commissioner 

Palecki is sued in his official capacity for declaratory and injunctive relief only. 



16. , DefGndant Rudolph Bradley is a Commissioner e of the FPSC. 

Commissioner Bradley is sued in his official capacity for declaratory and injunctive relief 

only- 

17. This Court has subject matter jurisdiction over the action pursuant to the 

judicial review provision of the 1996 Act, 47 U.S.C. 5 252(e)(6), and psuant  to 28  

U.S.C. 0 1331. The Court also has subject math  jurisdiction over tbt action pursuant to 

the Supremacy Clause of the U.S. Constitution and 42 U,S,C. 0 1983. 

18. Venue is proper in this district under 28 U.S.C. 6 1391. Venue is propeg 

under section 1391@)(1) because the Co".jssion resides in this District. Venue is 

proper under section 1391@)(2) because a substantial part of the events giving rise to this 

action occurred in this District, in which the EPSC sits: 

Provision of Unbundled Network Elements Under the 1996 Act 

19. Prior to this decade, local telephone serYice was generally provided in a 

particular gmgraphic area by a single, heavily regulated company such as BellSouth that 

held an exclusive hch i se  to provide such service. -Congress enacted the 19% Act in 

order to replace this exclusive fiamhise system with competition for Iocd s d c e .  See 

47 U.S.C. Q§ 251-253. As Congress explained, the 1996 Act creates a "procompetitive, 

de-regulatory" h e w o r k  for the provision of telecommunkations services. s. cod 

Rep. No. 104-230, at 1 I3 (I 996). To achieve that goal, Congress not only preempted all 

state and local exclusive franchise arrangements, see 47 U.S.C. 6 253, but also placed 

certain affirmative duties on incumbent Iwal exchange carriers ("incumbent LECS" or 

",,Cs") such as BellSouth to assist new entranh in the local market. 



20. Among those duties is BellSouth‘s obligation to provide a& to the 

piece-parts of its existing local exchange network to new market entrants such as Supra. 

Specifically, BellSouth has a duty to ‘$rovide, to any requesting telecommunications . 

cm-er for h e  provision of a telecommunications service, nondiscrkhatory access to 

network elements on an unbundled basis at any technically f’easible point on rates, terms, 

and conditions that are jus4 reasonabIe, and nondiscriminatory.” 47 U.S.C. 0 251(cK3). 

The Act defines “network element” to include “a facility or equipment us@ in tht 

provision of a telecommUnjcations’ Service.” Id. 8 153l29). 

21. The Act directs tbe FCC to determine ‘khat network efements should be 

made available” on au unbundled basis, id. 0 251(6)(2), and articulates a cleat limiting 

standard that the FCC must apply in “ y h g  out that stat&ory role, see id; AT&T &p. 

v. Iowa Utils Bd., 525 U.S. 366 (1999). According to lhe statute, ILEcs are rcquircd to 

provide access to proprietary network elements only where such access is ‘hccessary,”47 

U.S.C. 5 ZSI(d)(2)(A), and they must provide access to non-proprietary network 

elements only where the “faiIure to provide access . . . would impair“ the ability of other 

carriers to provide service, id. Q 253(d)(2)@). 

22. Interpreting the mandate of section 251(c)(3), the FCC has required 

incumbent LEG to offer a variety of unbundled network elements to CLECs. Most 

relevant to this case, the FCC has required ILECs to engage in what is known as ‘line 

shari~g’’ Line sharing requires TLECs to offer CLECs high-qwed datu services such as 

DSL on the same ‘‘local loopw - the basic wire that connects each subscriber to the public 

switched telephone network -- over which BellSouth offers voice services. To enable line 

sharing, the FCC has required TLECs to make available as a UNE the %igh frequency 



portion of the Jd loop” - that is, the p & n  of spectrum over which data services are. 

pmvidcd. See Third Report and Order in CC Docket No. 98447, Fourth Report and 

Order in CC Docket No, 96-98, Dqioyment of Widhe Sewicles Ofl ing  Adwnced 

Telecommunications GzpubiZiv and Implementation QIlhe Local Competition Provisions 

of Ihe Telecommunications Act 01 1996, 14 FCC Rcd 20912, 20915,l 4 (1999) (Xi f ie  

Shun’ng Ordd’)? While the FCC has required BellSouth to permit CLECs lo offer datu 

services on the same facilities that BellSouth uses to off‘ mice sewice, it has never 

. 

- required the converse. That is, the FCC has expressly declined to require BeliSouth and 

other lLECs to offer the !ow frequency portion of the loop on an unbundled basis so that 

CECs could provide voiu service on Ihe same loop that BellSouth uses to provide data 

services, including DSLBased High-speed Internet Access. . 

23. The FCC has also required ILECs to provide CLECs with access to a 

combination (also known as the UNE-P) of all of the facilities used to provision basic 

telephone service - the local loop, switching, and fransport - including the complete 

platfom of features, functions, and capabilities of those facilities. CLECs purchasing the 

W - P  can, in turn, offer service over that complete platform to their end-user customers. 

When a CLEC purchases a UNE-P fiom an LE, the CLEC becomes the owner of dl 

the features, function, and capabilities that the local loop i s  capable of providing. 

Because the CLEC has control of the entire loop, not just a particular band of frequencies 

on that loop, the LEC’s has no legal obligation or ability to provide any service over that 

facility. 

The D.C. Circuit has vacated and remanded the FCC’s decision’ to require line-sharing 
because it was inconsistent with the robustly competiivc nature of the broadband market. 
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24. I A CLEC that provides voice d c e  via the UNE-P can nevertheless 

- provide a cornbination of both voice and DSL seryjces over the same copper loop either 

individually or in conjunction with another CLEC. This practice has been labeled "line 

splitting" 

f ie  Internet and tbe Nature of DSL-Based HighSpecd Internet Access Service 

25. The htemet is "the intemational computer network of both Federal and 

noo-Federd intexoperabJe packet switched data networks." 47 U.S.C. 0 230(f)(l). The 

Internet includes the now familiar World Wide Web. 

26. Digital subscriber fine, or DSL, technology enables digital or data signals 

to be transmitted over the copper loop facilities used for ordinary telephone service, and 

at much higher speeds than can be reached using traditional dial-up modem service. DSL 

is one of several platforms - such as cable modem, wireless, and satellite services - used 

to provide high-speed access to the Internet. 

27. As noted at the outset, such DSL-Based High-speed Internet Access 

senjccs are comprised of two components: (1) high-speed communications provided 

over phone lines (the DSL service itself), which is offered by BellSouth on a wholesale 

basis through a federal and (2) the data processing and manipulation capabilities io . 

provide access tq the Intemet in the way that Internet Service Providers such as America 

Online and FzirtMink do. 

See WSTA v. FCC, 290 F.3d 415,428 (D.C. Cir. 2002). The D.C. Circuit has stayed its 
mandate in the line sharing case until the end ofthis year. 



28. When offered in this cusnbinahn, DSLBased High-speed Internet 

Access Service is an megulated, intersta@ “information service’” offered dnecdy by 

BellSouth to end-users. For more than thtty years, the FCC has consistently held that 

information services should remain fiee fiom federal and state regulation The FCC has 

t&en numerous steps to ensure that the information swvices maiket is unregulated, and 

jts Cbwu’ter Inquiry orders have expressly preempted slate regulation of interstate 

information services. Moreover, the federal courts have roulinely upheld this exercise of 

preemptive authority. For instance, in the Computer I1 Further Reconsideration order,’ 

the Cummission madie clear that its decisions served to preempt any state- regulation of 

d a n c e d  services (which are now kuown as information services). See 88 F.C.C.2d at 

541, 983  n.34. The D.C. Circuit upbeId this exercise of preemptive authority on 

petitions, explaining h a t  “[fJor the fderal program of deregulation to work, state . 

regulation of CPE and enhanced services ha[ve] to be circumscribed.” Compurm & 

Communications hadus. Ass 51 Y. FCC, 693 F.2d 198,206 D.C. Cir. 1982). See also id at 

214 (expressing agreement with FCC determination “that preemption of state regulation 

is justifid . . because the objectives of the Computer 11 scheme would be frustrated by 

state tariffing of CPE”). Accordingly, that court held, “state regulatory power must fiela , 

to the federaI.” 3d. at 216; see also People of Cal$bmia v. FCC, 39 F.3d 919, 932 (9th 

Cir. 1994) (recognizing that state regulation of interstate information services would 

‘kssentially negatIe] the FCC’s goal”). 

’ The 1996 Act defrnes an “infomation service” as “the offering of a capability for 
generating, acquiring, storing, transforming, processing, retrieving, utilizing, or making 
available idormation via telecom~cations.” 47 U.S.C. 0 153(20), 



The 1996 Act’s Requirement tbrt BeUSouth Enter Tnto Interconnection Agreements 

29. In addition to the requirement to sell unbundled network elkments to 

CL;Ecs, the 1996 Act also requires incumbent carriers to ‘begotiate” with CLECs in 

order to establish “the particular terms and conditions of agreements to fulfill” tbe other 

duties prescribed by section 251 of the Act. See 47 U.S.C. 6 ZSl(cX1). Kche parties arc 

unable to reach an agreement voluntarily, either party may ask the state commission to 

arbitrate any open ksues. See id. 5 252@)(l). The state ” m i d o n  may then resoIve 

the disagreements between the parties, “ensur[hgJ that such resolution and conditions 

me& the requirements of section 251 of [the Act), including the regulations grescn‘bed by 

the Commission pursuant to section 25 1 .” See id. 5 252(c). 

30. Additionally, aAer the parties have reached a fu11 agreement- whether 

through negotiation, arbitration, or both - the state c o d s s i o n  must approve or reject 

that entire agreement based on whether it meets the criteria set out in sections 251 and 

252. Id. 5 252(e)(l)-(3). Any party aggrieved by a state Commission determination has a 

statutory right to bring suit in a federal district court. 47 U.S.C. Q 252(e)(6) 

The F’PSC Proceedings 

31. On September 1, 2000, BellSouth filed in the .l?PSC a petition for 

arbitration of certain issues related to a new interconnection agreement it was in &e 

process of negotiating with Supra. BellSouth’s petition raised fifteen disputed issues. 

Supra filed a response in which it sought arbitration of an additional fifty-one issues. 

mer several meetings ordered by the FPSC, the parties reduced Ihe number of open 

‘ Memorandum o p i n h  and Order on Further Reconsideration, Amendment ofSecfion 
64.702 of the Cun”sr’on3 Rules and Replatior& (Second Computer Inquiry), 88 
F.C.C.2d 5 I2 (1 98 1) (Yhrputw XI Further Reconsideraha Ordw. 
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issua to Ihirty-sevea Among thesc unresolved issues was the question whether 

BellSouth was required to continue to provide retail DSLBased High-speed Internet 

Access to BellSoutb customers who opted t~ switch their local phone companks and 

receive voice sexvice fiom Supra through the arrangement, discussed above, that is 

known as the ‘VNI2-P: In accordance with thewexisting FCC rules, BellSouth’s Federal 

tiuiff for its wholesale DSL service specifies tbat Ibe seryjct can only be offad over 

those lines where BellSouth provides UIC telephone voice sewice to the end mer. 

32. The FPSC held a hearing on September 26-27,2001. On March 26,2002, 

it issued its Final Order on Arbitration, in which it denied Supra’s request that the FPSC 

compel BdlSouth to continue to offer retail DSL-Based High-speed Internet Access 

senrice to its customers who have opted to receive voice service over UNE-P lines 

provided by Supra See Final Order on Arbitration, Peririon by BefZSotrth 

TeJecommunications. Ins, Docket No, 001 305-Tp, Order No. PSC-02-0413-FOF-TP, at 

137-40 (FPSC re!. Mar. 26,2002) (“Order No. PSC-02-0413-FOF-Tk’) (attached hereto 

as Exh. A). 

33. On April 10, 2002, Supra filed a Motion for Reconsideration and 

Clarification of Order No. PSC-02-0413-FOF-TP in which it argued, in part, that the 

IFPSC should reconsider its decision not to require BellSouth to continue to provide DSL 

Based High-speed Internet Access Service to BellSouth’s customers who switched to 

Supra for voice scrvice, 

34. Oa July 1, 2002, the FPSC held Chat, although Supra had not met the 

conditions required for the WSC to reconsider its dezision on this point, it would 

reconsider its decision stca sponte in order to harmonize the outcome of the Supra 
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'&itration wifh its decision in a difhent &hation (involving Bellsouth and Fhida 

Digital Network, Inc.3, in which the FPSC, claiming to rely on both federal and state 

'law, held that BellSouth must continue to provide DSGBased High-speed Internet 

Access SeMce to customers receiving voice sewice from a CLEC over, a W P  line. 

See Order on Procedural Motions and Motions for Reconsideration, Petition by BellSozdb 

Tdemmmrmicoiiom,- 3nc, Docket No. OOt 305-TP, order NO. PSC-02-0878-FOF-TP 

(FPSC rel. July 1,2002) (attached her& as M. B). 

. 

35. On July 15, 2002, BellSouth filed with the FPSC an intemnncction. 

agreement for BellSouth and Supra that met the requirements set forth in the various 

WSC orders, mewing the rights of both parties to seek nGef f?om the FPSc's 

determinations. 

36. On August 22, 2002, the FPSC approved tbis agreement. See Order 

Approving Final Arbitrated Interconnection Agrement and Adopting Agreement, 

Perilion by BelISuufh TeZecommunicuiions, Inc., Docket No. 001 305=TP, Order No. PSC- 

. 

02-1 f 40-FOF-TP (FPSC rel. Aug. 22,2002) (attached hereto as Exh. C). 

The F'PSC's Decision Is Cmtrirry lo  Federal Law 

37. Regardless of whether it is authorized under state law, the FFSc's 

decision is contrary to federal law- The retail DSGBased High-speed Internet Access 

Sem'ce that the FPSC ordered BellSouth to provide to Supra's voice customers is an 

unregulated interstate h.fomfion service. Because the FCC repeatedly bas preempted 

state regulation of interstate information services, the FPSC's decision must give way to 

the supremacy of fderal law. 

' The BellSouth/Flon'da Digital Network arbitration has not yet resulted in an appealable 
, 



38. E v a  if the FCC had not acted to preempt state regulation of intersbtt 

infomation services, Internet access service is, as a matter of federal law, interstate, not 

locat. Applying its traditional uend-fo-end’’ analysis, the FCC has repeatedly beld lhat an 

md-user’s communications with an ISP are jurisdictionally interstate in nature. set?, e.g., 

Memorandum Opinion and Order, Stutpower Gmmunications, LLC v. Yerizon Souih 

hc , ,  17 FCC Rcd 6873, 6891 7 Sl(ZW2) ( “Stapwer &de?‘)), petitions for review 

pending, Starpower Communications, LLC Y. FCC, NOS. 02- 1 13 1 & 02- 1 177 (D.C. Cir.). 

Because the FPSC has no authority to regulate interstate senicts except to the extent 

provided by the 1996 Act, and because the 19% Act does not grant the FPSC any such 

authority over interstate information services, the WSC lacked jurisdiction to order 

BeIlSoutb to continue to provide DSGBased High-speed Internet Access Service to its’ 

customers wbo opted to Switch to Supra-for their voice senice. 

. 

39. Moreover, the FPSC’s decision is contrary to well-established FCC 

precedent making clear that ILEb are not required to provide even wholesale DSI, 

transmission sexvice to the voice customers of CLECs such as Supra, much less, as here, 

w b l t  DSL transmission combined wilh Zntemet access service. In numerous orders, the 

FCC has definitively and plainly stated that lLECs have no obligation to provide their 

wholesale DSL services over phone Jines when the lLECs are no longer the provider of 

voice sewices over those lines. See Third Report and Order on Reconsideralion in CC 

Docket No. 98-147; F~wth’Reporl and Order on Reconsideration in CC Docket No. 96- 

98, Third Fu~ther Notice of Proposed Rulemaking in CC Docket No. 98-147, Sixth 

Further Notice of Propsed Rulemaking in CC Docket No. 96-98, Deployment 01 

order approving an inten;onnection agreement. 



* -  - .  . 
Wireline Seryicw Ofling Ahnced Teleu”uni&tiom Capabilify; 3mplemmta& of 

the bd Cbypdition Provision ofthe Telecommunications Act.uf 1996, 16 FCC Rcd 

2101,2114, ’0 26 (2MU);Line shoring order, 14 FCC Rcd at 2094647,171; see also 

Memorandum Opinion and Order, Applicutim by SBC Communications fnc, et al., 

- 

J k ” n t  to Secn‘on 271 of the Tekt“mnicaiions Act of 1996 To Provide IkRe,ori, 

IntdL4TA Sem’ces I n  T w ,  15 FCC Rcd 1 8354, 185 15,p 324 (2000) (:“Tmm Otdef?; 

Memorandum Opinion and Order, Application 01 Yeriron Pennsylvcznia Inc., et u2. for 

Authorization ToProvide In-Region InterLATA SeM’Ces in Pennsy€vanio, 16 FCC Rcd 

17419,17472, f 97 (2001) (declining to require V&n to provide DSL service on lines 

over which V&n did not provide voice seavice), uppa l  pending, ZTd 

. 

v. FCC, No. 01-1461 (D.C. Cir.). The FCC’s unambiguous 

regard preempt the FPSC’s authority to make a decision to the - 

40. Additionally, BellSouth’s federal wholesale DSL tariff makes clear that 

BellSouth will only provide that service over loops ovm which BellSouth provides voice 

service. The FPSC tacks authority to add to or alter the tams of that federally filed tarifE. 

Tbe FPSC’s decision requiring BellSouth to provide DSLBased High- 

Speed Intemet Access Senrice to Supra’s UNE-P voice customers is also unlawfid 

41. 

because it efffectively establishes a new UNE - the low frequency portion of the loop. 

Because the 1996 Act expressly grants to the FCC the authority to identify Ihe network 

elernenis that must be unbundled, the FPSC has no authority under the slatute to create a 

new UNE obligation that the FCC has expressly declined to mandate. The FPSC’s 

decision here conflicts with the FCC’s express determination that only the high- . 



’ 
fkquency portion of Ibt spectrum used for DSL Senice sbdd be subject to a separate 

&work element. See Temzs C k k ,  15 FCC Rcd at 18517-18,1330 (noting that the ECC 

has “’unbundled the hi& frequency portion of tbe loop when the incumbent LEC provide 

voice service” but bas ‘hot unbundlc$d] the low frequency podon of the loop and did not 

obligate bumbent LECs to provide xDSL semke” where end-users nxeived 4hek voice 

. 42. Even if the FPSC somehow did possess the auibority to create additional .. 
UNE obligations, the FPSC nevertheless failed to undertake the ”necessary and hipair“ 

analysis expressly required by the 1996 Act. See 47 U.S.C. 

the FPSC’s detmination violat= Ihe plain language of the 19% Act. 

253(6)(2). Accordingly, 

. 43. In addition, the FFSC’s defemination that BellSouth must provide DSL 

Based High-Speml Internet Acccss to Supra’s customers over W - P  lines is arbitrary, 

Capricious, and otherwise UnfawfbL 

44. Finally, BelJSouth’s has designed its DSLBased High-Speed hternet 

Access to be an overlay to its voice sewice. In order to comply with the FPSC’s 

requirement that BellSouth make its DSL-Based High Speed Internet Sewice available to 

customers not receiving their voice service h m  BellSouth, BellSouth will incur 

substantial costs. Because the FPSC’s order does not make any provision by which 

BellSouth may recoup those costs, BellSouth has suffered a taking of property without 

due process in violation of the Fifth and Fourteenth Amendments. 

CLAIM FOR RELIEF 

45. Be!lSouth incorporates paragraphs 1-44 of this Complaint as if set forth 



f 

r 
. I  

46. For all the reasons discussed above, the FPSC's and the Commissioner 

Defendants' daision directing BellSoulh lo provide DSLBasd High-speed Internet 

Access Service to Supra UNE-P wick customers is contrary to federal law and is 

preempted by the Federal Commmkations Act and the FCC decisions cited this 

Complaint The WSC's decision is also beyond its lawM authority, arbitrary and 

capricious, jnconsistent. with the evidence presented to the FF'SC, and results fiom a 

fail* to engage in reasoned decision-making. 

PRAYER FOR RELIEF 

wHEREI;oRE, PlaintiffBelISouth prays that the court enter an order: 

1 - Dqclaring that the WSC's decision is unIawhl. 

2 Enjoining 811 the Defendants, and all parties acting in concert therewith, fiom 

seeking to enforce that unlawful decision against BellSouth. 

3. Granting BellSouth such further relief as the Court may deem just and 

reasonable, 

Nancy white r ack R Reiter 
BEI&WH TELECOMMUNICA~ONS, I N C . ~  Florida Bar No. 0028304 
150 South Monroe Street 
Suite 400 
Tallahassee, Florida 323010 

ADORNO & Yoss, P.A. 
2601 South Bayshore Drive, Suite 160 
Miami, Florida 33 133 

(305) 347-5558 (305) 858-5555 

Sean A. Lxv 
K"q H", Hmsk, TODD 
. & EVANS; PLLC. 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 

. 

(202) 326-7900 
Counsel for BellSouth Telecommunications, Inc, 

September 19,2002 



EXHIBIT - C 

State of Florida ORIGINAL 

-M-E-M-O-R-A-JV-D-U-M- 

~ ~ ~ ~ ~ _ _ _ _ _ _  

DATE: July 29,2003 
TO: Division of the Commission Clerk and Administrative emices 
FXOM: Samantha M. Cibula, Office of the General Counsel 8 lq .L 
RIE: Docket No. 010098-TP - Petition by Florida Digit i Network, Inc., for arbitration of 

certain terms and conditions of proposed interconnectjon and resale agreement with 
BellSouth Telecommunications, lnc. under the Telecommunications Act of 1996 

Attached is a copy of BelJSouth's Complaint filed in the United States District Court for the 
Northem District of Florida in the above-referenced matter to be included in the docket file. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF FLORIDA 

1 
BELLSOUTH 1 
TELECOMMUNiCATlONS, INC., 1 

1 
PI ain tiff, 1 

1 
V. 1 

1 

THE FLORIDA PUBLIC SEXVICE I 

COMMISSION; 1 
LILA A. JABER, in her official 1 
capacity as Chairman of the Florida 1 
Public Service Commission, 1 
J. TERRY DEASON, in his 1 
official capacity as 1 
Commissioner of the Florida ) 
Public Service Commission; 1 
BRAULlO L. BAEZ, in his 1 
official capacity as 1 
Commissioner of the Florida 1 
Public Service Commission; 1 
MlCHAEL A. PALECKI, in his 1 
official capacity as 1 
Commissioner of the Florida 1 

RUDOLPH BRADLEY, in his 1 
official capacity as Commissioner 1 

1 
Defend ants . 1 

FLORIDA DIGITAL NETWORK, PIC.; ) 
\ 

Public Service Commission, and 

of the Florida Public Service Commission ) 

COMPLAINT 



Nature of the Action 

1. Plaintiff BellSouth Telecommunications, hc. (“BellSouth”) brings this 

action seeking declaratory and injunctive relief fiom a decision of the Florida Public 

Service Commission (“FPSC”) that is contrary to, and preempted by, federal law. 

2. This case involves a decision ofthe FPSC requiring BellSouth lo provide 

its DSLBased’ High-speed lntemet Access Service to customers who obtain voice 

service fiom Florida Digital Network, hc. (“FDN”) over ceriain “unbundled network 

elements” or “UNEs.” What BellSouth terms “DSL-Based High-speed Internet Access” 

involves two components: (1) high-speed DSL transmission service, and (2) the data 

manipulation and processing capabilities used to offer htemet access. 

, 

3. The market for high-speed lntemet access i s  highly competitive, and local 

exchange carriers such as BellSouth are decidedly secondary players in that market. The 

majority of consumers who purchase a high-speed lntemet access product buy cable 

modem service from the cable companies. The provision of cable modem service is 

generally unregulated. 

4. The question here is whether, consistent with federal law, the FPSC could 

impose a significant regulation on BellSouth that would impede BellSouth’s choices as to 

bow to offer its service in competition with the market-leading cable providers and 

others. More specifically, the issue is whether BellSouth can be required to provide 

DSL-Based High-speed lntemet Access Service to customers in Florida who are 

receiving voice service fiom FDN over leased UNE loops (the wires or equivalent 

facilities that connect a customer’s premises to the public telecommunications network). 



5 .  The FPSC may not do so for a series of independent reasons. Fht,  the 

Federal Comunications Cornmission (“FCC”) has clearly stated on multiple occasions 

that BefISouth has no obligation to provide its DSL-Based High-speed Internet Access 

Service over leased UNE loops. 

6. Second, given the jurisdictionally interstate nature of DSL-Based High- 

Speed Internet Access Service and the action the FCC has taken to ensure that such 

“infomatjon semices” remain unregulaied, the FPSC lacks authority to require BellSouth 

io ccntimc to yrovidc DSL-Based High-speed Internet Access Service to c i i t c z x ~  whr? 

receive UNE-based voice service from a Competitive Local Exchange Carrier (‘*CLEC‘’) 

such as FDN. The FPSC Jacks authority to regulate interstate services, much less to 

regulate interstate information services, which as a matter of federal law are unregulated. 

For these reasons as well, the FPSC’s decision is inconsistent with federal law, beyond its 

authority, and preempted. 

7. Equally important, the FPSC’s decision is contrary to BellSouth’s filed 

federal tariff for DSL transmission and, for that reason as well, is unlawfbl and 

preempted . 
I 

8. For these and other reasons, the FPSC’s decision compelling BellSouth to 

provide DSL-Based High-speed Internet Access Service to FDN’s customers receiving 

voice service over UNE loops violates the Federal Telecommunications Act of 1996 

(“1996 Act” or “Act”); is inconsistent with and violates numerous FCC decisions 

implementing the requirements of the Act; is beyond the FPSC’s authority; and js 

preempted by federal law. Moreover, the FPSC’s decision is arbitrary and capricious, 

’ DSL i s  an acronym for Digital Subscriber Line. 
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inconsistent with the agency record, and results fkom a failure to engage in reasoned 

decision-making. It should therefore be reversed and vacated and its enforcement 

enjoined. 

Parties, Jurisdiction, and Venue 

9. Plainriff BellSouth is a Georgia corporation with its principal place of 

business in Georgia. BellSouth provides local telephone service throughout much of the 

State of Florida, and it is a Local Exchange Carrier under the Federal 

Te1wo;nmurikaljons Act of 1996 (“1996 Act” or “Act”). 

IO. Upon information and belief, Defendant FDN is a Florida corporation with 

its principal place of business in Florida and is a Competitive Local Exchange Canier 

under the 1996 Act. FDN provides local phone service to businesses and other customers 

in Florida and Georgia. 

11. Defendant FPSC is an agency of the State of Florida. The FPSC is a 

“State commission” within the meaning of the 1996 Act. 

12. Defendant Lila A. Jaber is Chairman of the FPSC. Chairman Jaber is sued 

in her official capacity for declaratory and injunctive relief only. 

13. Defendant 1. Terry Deason is a Commissioner of the FPSC. 

Commissioner Deason is sued in his official capacity for declaratory and injunctive relief 

only. 

14. Defendant Braulio L. Baez is a Commissioner of the FPSC. 

(lmmissioner Baez is sued in his official capacity for declaratory and injunctive relief 

only. 
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15. Defendant Michael A. Palecki is a Commissioner of the FpSC. 

Commissioner Palecki is sued in his oficial capacity for declaratory and injunctive relief 

only. 

16. Defendant Rudolph Bradley is a Cornmissioner of the FPSC. 

Commissioner BradIey is sued in his oficial capacity for declaratory and injunctive relief 

only. 

17- This Court has subject matter jurisdiction over the action pursuant to the 

judicial review provision of the 1996.Ati, 4? V.S.C. 8 252(c}(5).. and pwslant to 28 

U.S.C. fj 133 1 .  Although BeIlSouth believes that its claims arise under federal law, to the 

extent that state law is implicated, this Court has supplemental jurisdiction under 28 

U.S.C. 5 S 367. The Court also has subject matter jurisdiction over the action pursuant to 

the Supremacy Clause of the U.S. Constitution and 28 U.S.C. 0 1343(a)(3). 

18. Venue is proper in this district under 28 U.S.C. 5 1391. Venue is proper 

under section 139I@)(I) because the Commission resides in this District. Venue is 

proper under section I391 (b)(2) because a substantial part of the events giving rise to this 

action occurred in this District, in which the FPSC sits. 

Regulatory Backpround 

19. Prior to the 199Os, local telephone service was generally provided in a 

particular geographic area by a single, heavily regulated company such as BellSouth that 

held an exclusive franchise to provide such service. Congress enacted the 1996 Act in 

order IO replace this exdusive franchise system with competition for local service. See 

47 U,S.C. $Q 25 1-253. As Congess explained, the 1996 Act creates a “pro-competitive, 

de-regulatory” framework for the provision of telecommunications servias. S. Cod 

4 
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Rep. No. 104-230, at 1 13 (1996). To achieve that goal, Congress not only preempted all 

state and local exclusive hanchise arrangements, see 47 U.S.C. 253, but also placed 

certain affirmative duties on incumbent local exchange carriers (“incumbent LECs” or 

“LECs”) such as BellSouth to assist new entrants in the local market. 

20. Among those duties is BeIlSouth’s obligation to provide access to the 

piece-parts of its existing local exchange network 10 new market entrants such as FDN. 

Each of these piece-parts is calJed a “network element.” The Act defines a “nctwork 

element” to include ”a faciiity or equipment u& in the provision of a 

telecommunications service.” 47 U.S.C. 0 153(29). Under the Act, BellSouth has a duty 

to “provide, to any requesting telecommunications canjer for the provision of 8 

telecommunications service, nondiscriminatory access to network elements on an 

unbundled basis at any technically feasible point on rates, terms, and conditions that are 

just, reasonable, and nondiscriminatory.” 47 U.S.C. 4 25 1 (c)(3). Network elements 

subject to this requirement are called “Unbundled Network Elements” or “ W s . ”  

21. The Act directs the FCC to determine “what network elements should be 

made available” on an unbundled bask, id. Q 251{d)(2), and articulates a clear limiting 

standard that the FCC must apply in c e n g  out that statuiory role, see id.; AT&T Cor-.  

v. Zowa Mils Bd., 525 U.S. 366 (1999). According to the statute, ILECs are required to 

provide access to proprietary network elements only where such access is “necessary,”47 

U.S.C. 9 25 l(d)(2)(A). As 10 non-proprietary network elements, TLECs must furnish 

access only when the “failure to provide access . . . would impair” the ability of other 

caniers to provide sewice. Id. 25 1 (d)(2)(B). 
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22. The FCC has required ILECs 10 provide CLECs with access to, mong 

other things, the local loop -- the basic copper wire or equivalent facility that connects 

each subscriber to BellSouth’s network -- as a UNE. When a CLEC leases 8 local loop, 

it obtains exclusive control over h a t  facility. See 47 C.F.R. 5 51.309(~). 

23. Within the relevant legal rules, an ILEC has no control over the s&ces 

provided over a leased UNE loop facility and no legal obligation (or ability) to provide 

any service over that facility. 

24. A CLEC ths; provideS voice service via a loop can provide 61. 

combination of both voice and DSL services over the same copper loop either 

individually or in conjunction with another canier. This practice is known as “line 

splitting.” 

25. In addition, the FCC has required ILECs to engage in what is known as 

“line sharing.” Line sharing obliged ILECs to offer CLECs high-speed data services such 

as DSL on the same local loop over which BellSouth offers voice services. To enable 

line sharing, the FCC required ILECs to make available as a UNE the “high frequency 

portion of the local loop” - that is, the portion of spectrum over which data services are 

provided. The D.C. Circuit has vacated and remanded the FCC’s decision to require line- 

sharing because it was inconsislent with the robustly competitive nature of the broadband 

market. See United Srares Telecom. Ass ‘n v. FCC, 290 F.3d 41 5 ,  428 @.C. Cir. 2002). 

In a February 20, 2003 Press Release, the FCC indicaled that it  would end LEC’s line 

sharing obligation. As of this date, however, the FCC has not released its order 

addressing that issue. 

6 



The Internet and the Nature of DSL-Based Higb-Speed lolernet Access Service 

26. The lntemet is “the international computer network of both Federal and 

non-Federal inkroperable packet switched data networks.” 47 U.S.C. 5 230(f)( 1). The 

htemei includes the now familiar World Wide Web. 

27. DSL technology enables digital or data signals to be transmitted over the 

copper loop facilities used for ordinary lelephone sewkc, and at much higher speeds than 

can be reached using traditional dial-up modem service. DSL is one of several platforms 

- such as cabie madem, wireless, and sateIli~e senices - used to p:cj-.-ik !~@-qxcd 

access to the Internet. Cable modem is by far the market-leading technology. To provide 

high-speed Internet access, a provider combines (1) DSL transmjssion, cable modem 

service, or another form of high-speed transmission purchased at wholesale with (2) the 

information-processing functionalities provided by an Internet Service Provider (“ISP”), 

such as America Online or Earthlink. 

28. When offered in this combination, DSL-Based High-speed Intemet 

Access Sentice is an unregulated, jnterslale “information service.”2 The 1996 Act defines 

an “information service” as “the offering of a capability for generating, acquiring, 

storing, trans forming, processing, retrieving, uti 1 izing, or making avai I able i nfonnation 

via telecommunjcations.” 47 U.S.C. 8 153(20). For more than thirty years, the FCC has 

consistently held that information services should remain free from federal and state 

regulation. The FCC has taken numerous steps to ensure that the information services 

market is unregulated, and its Computer Inquiry orders have expressly preempted state 

regulation of interstale information services. Federal courts have upheld this exercise of 

See 88 F.C.C.2d at 541, f 83 11.34. 
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preemptive authority. For instance, in the Cumpuler II Further Reconsideration Order? 

the Comission made clear that its decisions served to preempt any state regulation of 

enhanced services (which are now hown as information services). The D.C. Circuit 

upheld this exercise of preemptive authority, explaining that ‘‘[flpr the federal program of 

deregulation to work, state regulation of CPE [customer premises equipment, Le., 

customer telephones] and enhanced services ha[s] to be circumscribed,” Cotnpurer & 

Communicaiions Jndus. Ass ‘n v. FCC, 693 F.2d 198,206 @.C. Cir. 1982). See also id. 

at 2 14 (expressing agreement wi& FCC deteniimaijon ‘that precr.qtion of state 

regulation is justified . . . because the objectives of the Computer JI scheme would be 

hstrated by state tarifing of CPE“). Accordingly, that court held, “state regulatory 

power must yield to Ihe federal.” Id. at 216; see also People uf Curifarniu v. FCC, 39 

F.3d 919, 932 (9th Cir. 1994) (recognizing that state regulation of interstate information 

services would “essentially negat[e] the FCC’s goal”). 

The .1996 Act’s Requirement ibat BellSouth Enter Inlo laterconnection Agreements 

In addition 10 the requirement io seIl unbundled network elements to 

CLECs, the 1996 Act also requires incumbent carriers to negotiate with CLECs in order 

to establish ‘The parlicuIar terms and conditions of agreements to fblfill” the other duties 

prescribed by section 25 1 of the Act. See 47 U.S.C. 9 25 I@)( 1). If the parties are unable 

to reach an agreement voluntarily, either party may ask the stale commission to arbitrate 

any open issues. See id. 6 252@)(1). The relevant state commission may then resolve 

the disagreements between the parties, “ensur[ingJ thal such resolution and conditions 

29. 

Memorandum Opinion and Order on Further Reconsideration, Amendment of Section 
64.702 @he Commission ’s Rules and Regdotions (Second Cumpier Inquiry), 08 FCC 
2d 51 2,541 1 83 n.34 (1 98 1) (“Compurer I1 Further Reconsideration Order”). 
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meet the requirements of section 251 of [the Act], including the regulations prescribed by 

the Commission pursuant to section 251 ." See id. 8 252(c)(l). 

30. Additionally, afler the parties have reached a f i l l  agreement - whether 

through negotiation, arbitration, or both - the state commission must approve or reject 

that entire agreement based on whether it meets the criteria set out in sections 251 and 

252. Id. 9 252(e)( 1)-(3)- Any party aggrieved by a state codmission determination has a 

statutory right to bring suit in a federal district court. 47 U.S.C. 0 252(e)(6). 

I'be fiPW Pracee;: ;rr ps 

3 1. On January 24, 2001, FDN filed in the FPSC a petition for arbitration to 

resolve outstanding issues with BellSouth related to a new interconnection agreement. 

BellSouth responded on February 19, 2001. Thereafier, FDN filed a Motion to Amend 

its arbitration petition on April 9,2001. BellSouth filed its Response in Opposition to the 

Motion on April 16, 2001. FDN filed its Reply to BellSouth's Opposition on April 30, 

2001. On May 22,2001, the FPSC issued its order granting FDN's Motion to Amend its 

arbitration petition. See FPSC Order No. PSC-O1-1168-PCO'-TP (attached as Exhibit A). 

The paflies resolved all issues but one prior to the Administrative Hearing on the petition 

for arbitration: whether BellSouth was required to continue to provide retail DSL-Based 

High-speed lntemet Access to customers who opted to switch their local phone 

companies and receive voice service fiom FDN over UNEs loops. 

32. The FPSC held a hearing on August IS, 2001. On June 5,2002, the FPSC 

issued its Final Order on Arbitration, in whjch it held that BellSouth must continue to 

provide DSL-Based High-speed lntemet Access to customers who receive FDN voice 
4 

service over UNE loops. See FPSC Order No. PSC-0220765-FOF-TP (attached as 
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Exhibit B). Upon both parties’ request, the FPSC granted an extension of time in which 

to file an interconnection agreement. Additionally, both parties filed motions for 

raonsideration, which the FPSC denied on October 21,2002. See FPSC Order No. PSC- 

02-1453-FOF-TP (attached as Exhibit C). On November 20, 2002, BellSouth filed its 

FDN interconnection agreement. That agreement was replaced on February 5,  2003 lo 

reflect updated Florida rates for UNEs. The parties had some difficulty reaching 

agreement on the precise language to use in order to capture the FPSC’s order that 

BellSouth continue to provide Sis DSL-Based High-speed Internet Access Seivice ir c::! 

users who obtain voice service from FDN over UNE loops. Briefs were exchanged on 

this issue before the FPSC. On March 21, 2003, the FPSC issued its decision resolving 

the disagreement, and the parties were instructed to file a final interconnection agreement 

within 30 days. See FPSC Order No. PSC-03-0395-FOF-TF (attached as Exhibit D). 

’ 

33. AAer the parties filed the agreement, on June 9,2003, the FPSC issued its 

final order, approving the interconnection agreement and its amendments. See FPSC 

order No. PSC-03-0690-FOF-TP (attached as Exhibit E). 

Tbe FpSC’s Decision Is Conlrary to Federal Law 

34. The FPSC’s decision is contrary lo federal law. The retaif DSL-Based 

High-speed Internet Access Service ihat the FPSC ordered BellSouth to provide to 

FDN’s voice customers is an interstate service that is beyond the FPSC’s authority to 

regulate, Indeed, the service at issue is an interstate information service that, as a mattcr 

of federal law, must remain unregulated. 

35. Because the FPSC has no authority to regulate inierstale services -- much 

less interstate infomation services -- except to the extent provided by the 1996 Act, and 

10 
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because the 1996 Act does not grant the FPSC any authority to enact the regulation at 

issue here, the FPSC lacked jurisdiction to order BellSouth to continue to provide DSL- 

Based High-Speed Internet Access Service to its customers who receive voice sewice 

from FDN over UNE loops. 

36. Moreover, the FPSC’s decision is contrary to well-established FCC 

precedent making clear that LEGS are not required to provide DSL service over UNE 

loops. In numerous orders, the FCC has definitively and plainly stated that ILECs have 

no obiigiition to provide their wholesale DSL services uver LXT !sop. Sw. 9.g. 

Memorandum Opinion and Order, Application by SBC Communicatiuns Inc., et uZ., 

Pursuont tu Secliun 271 uftbe Telecommunications Act of 1996 To Provide In-Region, 

lnterLATA Services In Tam, 15 FCC Rcd 18354, 18515,1324 (2000) (“Taus Order”). 

The FCC has specifically determined, moreover, that the BellSouth policy at issue here is 

not discriminatory and is consistent with federa1 law. See Memorandum Opinion and 

Order, Joint App/kxtion by BellSouth Cor-., et a/. for Pruvisiun of In-Regiun, InterLATA 

Services In Georgia and Louisiana, 17 FCC Rcd 901 8, 9100-01 , f 157 & n.562 (2002); 

Memorandum Opinion and Order, Joint Application by BellSouth Corp., et al. for 

Provision of In-Region, InrerLATA Senices in Alabama, Kenlucky, Mississippi, North 

Carolina, und South Carolina, 17 FCC Rcd 1?595,17683,1 164 (2002). Under the 1996 

Act and standard principles of preemption, ihe FCC’s unambiguous determinations in this 

regard preempt the FPSC’s auihonly to make an inconsistent deiennination. 

37. Additionally, BellSouth’s federal wholesale DSL tariff establishes that 

BelJSoutb will only provide that service over loops over which it provides voice service. 

That tariff is  violated when the FPSC requires BellSouth to provide service over UNE 

1 1  



loops leased by -- and thus under the control of -- FDN. The FPSC lacks the authority to 

add to or alter the terms ofthat federally filed tariff. 

38. The FPSC’s decision requiring BellSouth to provide DSLBased High- 

Speed htemet Access Service to FDN’s UNE voice cuslomers is also unlawful because it 

effectively establishes a new UNE - the low fiequency portion of the loop. Because the 

1996 Act expressly grants to the FCC the authority to identify Ihe network elements that 

must be unbundled, the FPSC has no authority under the statute to create a new UNE 

obligation that the FCC has expressly declined lo mandate. Tne kP’5L‘’; k i d o n  !me 

conflicts with the FCC’s express determination that only the high-frequency portion of 

ihe spectrum used for DSL service should be treated as a separate network element. See 

Taus  Order, 15 FCC Rcd at I851 7-18,1330 (noting h a t  the FCC has “unbundled the 

high fiquency portion of the loop when the incumbent LEC provides voice service” but 

has ‘‘not unbundle[d] the low frequency portion of the loop and did nut obligate 

incumbent LECs to provide xDSL service” where end-users received their voice service 

fiom CLECs). Moreover, not only is the FPSC’s decision preempted, but also the 

provisions of state and federal law that it has cited in suppod of its ruling in fact provide 

no authority for the FPSC’s ruling. 

39. Even if the FPSC somehow did possess the aulhority to create additional 

UNE obligations, the FPSC nevertheless failed to undertake the “necessary and impair” 

analysis expressly required by the 1996 Act. See 47 U.S.C. 8 251(d)(2). Accordingly, 

the FPSC’s detemjnalion violates the plain language of the 1996 Act. 

40. In addition, the FPSC’s determination that BellSouth must provide DSL- 

Based High-speed Lntemet Access to FDN’s customers over UNE loops is arbitrary, 
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capricious, and otherwise unlawfbl. The FPSC based its decision h part on its belief 

fiat BellSoulh'~ resistance to provisioning DSL-based High-speed htcmet Access on 

loops controlled by CLECs is anticompetitive. The FPSC, however, ignored the 

evidence that BellSouth lacks market power in the market for high-speed Internet service. 

n e  majority of' consumers receive their high speed intemet service through other 

(unregulated) means: cable modem, predominantly, but also lhrough wireless and satellite 

t&~~ologies. Because BeIlSoulh lacks market power, as a matter of both law and 

economics, BellSouth cannot act anticompeiitiveiy oy LLmGag k DSL5ased high-speed 

htemet access with BellSouth voice service, offered either at retail or on a resold basis. 

Nonetheless, the FPSC did not address these issues and it cited no record evidence-. 

because there was none--demonstrating any consumer harm as a result of BellSouth's 

practice. That lack of evidence and the failure to reasonably explain its conclusion on 

these issues independently render the FPSC's decision arbitrary and capricious and 

lacking in reasoned decision-making. The FPSC's decision is also arbitrary and 

capricious because it  is internally contradictory. 

41. Finally, BellSouth has designed its DSL-Based High-Speed lntemet 

Access to be an overlay lo its voice service. In order to comply with the FpSC's 

requirement that BellSouth make its DSL-Based High Speed Internet Service available to 

customers not receiving their voice service from BellSouth, BellSouth will incur 

substantial costs. Because the FPSC's order does not make any provision by which 

BellSouth may recoup those COS~S, BellSouth has suffered a taking of property without 

due process in violation of the Fi Ah and Fourteenth Amendments. 
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CLAIM FOR RELIEF 

42. BellSouth incorporates the foregoing paragraphs of this Complaint as if 

set forb completely herein. 

43. For all the reasons discussed above, the FPSC’s and the Commissioner 

Defendants’ decision directing BellSouth lo provide DSL-Based High-Speed Internet 

Access Service lo FDN UNE customers is contrary to, and preempted by, federal law. 

Additionally, the provisions of state and federal law cited by the FPSC do not support its 

determination. The FPSC’s decision is o!so beymd its lawful authonty, arbitrary and 

capricious, inconsistent with the evidence presented to the FPSC, intemally inconsistent, 

and results from a failure lo engage in reasoned decision-making. 

PRAYER FOR RIELIEF 

WHEREFORE, Plaintiff BellSouth prays that the Court enter an order: 

1. Declaring that the FPSC’s decision is unlawfbl. 

2. Enjoining all the Defendants, and all parties acting in concert therewith, fiom 

seeking to enforce that unlawhl decision against BellSouth. 

3. Granting BellSouth such further relief as the Court may deem just and 

reasonable. 

Respect filly submitted, 

Nancy White 
BELLSOUTH TELECOMMUNICATIONS, INC. 
Suite 400 
150 South Monroe Street 
Tallahassee, Florida 32301 

(305) 347-5558 

Florida Bar No. 0028304 
ADORNO & Y oss, P. A. 
2601 South Bayshore Drive, Suite 1600 
Miami, Florida 33133 
(305) 858-5555 
(305) a584777 
jrr@adorno. corn 
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Sean A. Lev 
ULLOGG, HUBER, "SEN, TODD 

161 5 M Street, N.W., Suite 400 
Washington, D.C. 20036 

& EVANS, P.L.L.C. 

(202) 326-7900 

Counsel for BellSouth Telecommunications, lnc. 
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BEFOR THE FLORI A PUBLIC SERVICE COMMISSION 

In re: Petition by Florida  
Digital  Network, fnc. for 
arbitration of c e r t a i n  terms and 
conditions of proposed 
interconnection and resale 
agreement with BellSouth 
Telecommunications, Inc. under 
the  Telecommunications Act of 
1996. 

DOCKET NO. 010098-TP 
ORDER NO. PSC-01-1168-PCO-TP 
ISSUED: May 22,  2001 

ORDER GRANTING MOTION TO AMEND A R B l T M l ' I O N  PUTiT3;;fi 

Pursuant to Section 252 of the Telecommunications A c t  of 1996 
( A c t ) ,  Florida Digital Network, Inc. (FDN) petitioned for 
arbitration with BellSouth Te~ecomunications, Inc. (BellSouth) on 
aanuary 2 4 ,  2001. On February 19, 2001, BellSouth filed its 

identification meeting was held  for this docket on April 12, 2001. 
On April  9, 2001 ,  FDN filed a Motion to Amend Arbitration Petition 
(Motion). On April 16, 2001, BellSouth filed its Response In 
Opposition to the Motion (Response). FDN filed its Reply to 
BellSouth's Opposition to Motion to Amend Arbitration Petition on 
April 3 0 ,  2001. This matter is currently set  for an adminiatrative 
hearing. 

- - R e s p o n s d 4 9 - -  pet i t i o a ~ ~ ~ i t ~ L t i o . . ~ ~ - ~ - ~ ~ ~ - -  - - ----..- 

I 

In its Motion, FDN asserts that  prior and subsequent to FDN'a 
filing the Petition, FDN and BellSouth representatives had 
discussed in negotiations an unbundled network element (UNE) 

I ordering issue that FDN did not include in its Petition. Prior to 
f i l i n g  its Petition for  Arbitration, FDN alleges that  it believed 
that parties would be able t o  negotiate a mutually s a t i s f a c t o r y  
resolution of thie iasue, proposed Issue 10 (See Attachment A ) .  
However, on February 21, 2001, BellSouth informed FDN that the 
issue could not be resolved in a Satisfactory time frame. FDN 
states further that it has not received any information on the 
issue from BellSouth since that time, and no agreement hac3 been 
reached. 
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FDN maintains that it should be allowed to amend its Petition 
to include the proposed Issue 10. FDN explains that the inclusion 
of this issue will not prejudice 8ellSouth's case since BellSouth 
has been aware of the issue for some t i m e .  The parties discusaed 
the issue before and after the Petition wae filed and FDN argues 
adding the issue will not necess i tate  any change in the established 
case schedule. Moreover, FDN contends that the arbitration process 
is designed to resolve issues such as t h e  one presented here. FDN 
indicates that  the parties' current interconnection agreement 
provides a vehicle for Commiseion resolution 0 su=b an j-ssue, 
which is addressed in the Bona Fide Request Process ac4 exyedited 
Resolution Procedures. Whether in this case by amendment of the 
Petition or in a separate request for expedited dispute resolution, 
FDN asserts that the Commission will be asked to resolve t h i s  issue 
in roughly the same interval i f  the partiea can not reach an 
agreement. Thus, FDN alleges t h a t  administrative economy supports 

- p e ~ t ~ t n e - - P ~ ~ t ~ ~ ~ e ~ ~ m ~ n t r ; ~  -avcrirftfi-erknei L k ' e n m d -  
duplicative efforts inevitable in dual, simultaneous proceedlnge. 
Further, FDN states that pursuant to Rule 28-106.202, Florida 
Administrative Code, a petitioner may amend the petition after the 
designation of t h e  presiding officer only upon order of the 
presiding officer. If  the Motion is granted, FDN asserts that 
Section 1.19O(c}, F l a .  R. Civ. Pro., provides that amendments to 
pleadings, where permitted by rule or order, %hall relate back to 
the date of the original pleading." Accordingly, FDN states that 
if the Motion is granted,.it should be deemed filed on the date of 
the original Petition t o  arbitrate. 

RESPONSE 

In its Response, BellSouth assert8 that the A c t  does not allow 
FDN to amend its pleading in order to add issues that were not 
presented in its Petition or i n  BellSouth's Response. BellSouth 
s t a t e s  that  the A c t  establishes an explicit and streamlined 
timetable for the resolution of i s suea  that remain unresolved after 
a t  least 135 days of good-faith negotiation3 over the terms and 
conditions of an interconnection agreement. BellSouth contends 
t h a t  even i f  the  A c t  allows an amendment to the Petition, FDN has 
not met its burden of proving that its  delay in filing the 
amendment was reasonable. BellSouth explains that the petitioning 
party i s  required to submit "a11 relevant documentation concerning 
t h e  unresolved issues, the position of each of the parties with 
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respect to those issues,  and any other issues discussed and 
resolved by part ies  Section 252(b) ( 2 )  ( A )  of the 
Telecommunications of A c t  of 1996 ( A c t ) .  BellSouth asserts that  
t h e  p e t i t i o n  and response to the petition establish the exclusive 
l is t  of issues that may be addressed during t h e  arbitration 
proceedings - 

BellSouth allegee that FDN'a assertion that its Motion cure8 
t h e  fact  that proposed Issue 10 does not  appear in i t s  Petition 
because amendments to pleadings "shall relate back to the  date of 
the original pleading" ie incorrect. az2l5cuth explains, however, 
that federal courts reviewing arbitration rulings in some other 
jurisdictions have ruled that sta te  commiasiona have no authority 
to decide  issues not raised in either the petition fox arbitration 
or t h e  response. BellSouth sta tes  that although FDN'a Motion makes 
it clear that the proposed Isaue IO was identified during these 

filed its Petition, FDN failed to raise this unresolved i s sue  in 
its Petition. BellSouth contends that FDN filed its Motion 4 7  days 

Hence, BellSouth requests that the Commission deny FDN's Motion to 
Amend Petition because FDN has not provided a reasonable 
explanation for its delay in seeking leave to amend its Petition. 

DECI SI ON 

--e f zt 5 3 ~ ~ ~ ~ ~ ~ ~ ~ ~ e m a ~ ~ ~ R ~ 8 G ~ ~ ~ a ~ ~ ~ e ~ ~ ~ ~ ~ -  

4 after FDN knew that proposed Issue IO would not be resolved.  

Pursuant to Rule 28-10€.232, the petitioner may amend its 
petition after the designation of the presiding officer only upon 
order of the presiding officer. Accordingly, it appears that  the 
presiding officer has the authority to render a decision on a 

I motion to amend petition. I note that FDN's Reply to BellSouth 
Opposition to Motion to Amend arbitration petition is not 
contemplated by Commission rules; therefore, it is not addressed 
herein. In its Response, BellSouth s t a t e s  that  FDN's Motion should 
be denied because FDN failed t o  provide a reasonable explanation 
for why it had not filed Motion earlier. Although BellSouth 
asserts that the A c t  does not provide parties an allowance to amend 
a petition for arbitration, BellSouth ha6 not  presented a 
compelling argument that the A c t  requirea that I deny FDN's Motion. 
I concur, nevertheless ,  .with BellSouth in its assertion that the 
petition and response to the petition eatablish the exclusive list 
of issues t h a t  may be addressed during the arbitration proceedings. 
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a 

However, in Docket No, 970730-TP, Petition for arbitration 
filed by Telenet, Telenet filed for a Motion to Accept Telenet's ' 

Amended Request for Relief. Having found that Telenet should be 
allowed to amend its request for relief, Order No. 98-0332-PCO-TP 
was issued grant ing  Telenet's Motion t o  Accept Amended Request for 
Relief. In t h i s  Order, it was established that the  Commission has 
broad discretion to allow amendment of pleading8 and that the 
commission should follow a policy of allowing pleadings to be 
freely amended, if the  privilege to amend has not been abused, in 
order that disputes may be resolved on the merits. Although, it 
appears that  FDN had an cppurtunity to amend its Petition earliez, 
there i8 no indication that FDN abused its privilege to amend its 
petition. In keeping with the notion of j u d i c i a l  economy, 1 
believe tha t  adding the proposed Issue 10 would allow partiee to 
address the merits of t h e i r  case in th i s  proceeding. Further, it 
does not appear t h a t  BellSouth will be unduly prejudiced since it 

Accordingly, FDN's Motion to Amend Petition is hereby granted. 
BellSouth shall have seven days from the issuance date of this 
Order to file i t B  Amended Response to proposed Issue 10 in FDN's 
Amended Petition for Arbitration. 

.. . - w a s  aware'--t%aX- Ttop6sed 7 ast~;e-ID--had. -ribt---'res"nI-by-prtim- - --- - 

Baaed on the foregoing, 

ORDERED by Commissioner 5 .  Terry Deason, as Prehearing 
Officer, t h a t  Florida Digital Network, Inc.'s Motion to Amend 
Arbitration Petition, is hereby granted. 

ORDERED that BellSouth Telecommunications, Inc. s h a l l  respond 
within seven days from the issuance date of this Order to Florida 
Digital Network, Pnc. I s  Amended Petition for Arbitration as set 
f o r t h  in t h e  body of t h i s  Order. 
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By ORDER of Commissioner J. T e r r y  Deason as Prehearing 
2003.  Officer, t h i s  22nd Day of May I -  

J. TERRY DEASON 
Commissioner and Prehearing Officer 

( S E A L )  

FRB 

The Florida Publ i c  Service Commission ie required by Section 

administrative hearing or judicial review of Commiseion orders that 
is available under Sections 120.57 or 120.68, Florida Statutes,  a8 
well as the procedures and time limits that apply. This notice 
should n o t  be construed to mean a l l  requests for an administrative 
hearing or judicial review will be granted or result in the relief 
sought. 

+ 120.569(1), Florida Statutes,  to notify partlee of any 

Mediation may be available on a case-by-case basis. If 
mediation is conducted, it does not affect a subatantially 
interested person's right  to a-hearing.  

t 

~ n y  party adversely affected by this order, which is 
preliminary, procedural or intermediate in nature, may request: (1) 
reconsideration within 10 days pursuant to Rule 25-22.0376, Florida 
Administrative Code, if issued by a Prehearing Officer; (2 )  
reconsideration within 15 days pursuant to Rule 2 5 - 2 2 . 0 6 0 ,  Florida 
Administrative Code, if issued by the Commission; or (3)  judicial 
review by the Florida Supreme Court, in the case of an electric, 
gas or telephone utility, or the F i r s t  D i s t r i c t  Cour t  of Appeal, in 
the case of a water or wastewater utility. A motion for 
reconsideration shall be f i l e d  with the Director, Division of 
Records and Reporting, in the form prescribed by Rule 25-22.060,  
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Florida Administrative C o d e .  Judicial review of a preliminary, 
procedural ox intermediate ruling or order ia available i f  review 
of the f i n a l  action will not provide an adequate remedy. Such 
review may be requested from the  appropriate court, as described 
above, pursuant to Rule 9.100, Florida Rules of Appellate 
Procedure. 

.- . . 
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ATTACHMENT A 

PROPOSED ISSUE 10: Should BellSouth be required to 
provide FDN a service order 
option for all vaicc-grade UNES 
loops (other than SL-l and SL- 

design circuits served through 
an integrated subacriber loop 
carrier (SLC) , where necesaary 
and without additional 
requiremente on FDN, (2 )  meet 
intervals a t  parity with-retail 
service, (3) charge the SL-1 
rate if there is no integrated 
SLC or the SL-2 rate if there 
is, and ( 4 )  offer the order 
coordination option? 

2: ,-!.?ije;eLy seilP=;;th will (1) 
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I. CASE BACKGROUND 

Pursuant to Section 252 of the Telecommunications A c t  of 1996 
( A c t ) ,  Florida Digital Network, Xnc. (FDN) petitioned for 
arbitration with BellSouth Telecommunications, lnc. (BellSouth) on ' 
January 2 4 ,  2001. On February 19, 2001, BellSouth filed its 
Response to FDN's petition for arbitration. On April 9 ,  2001, FDN 
filed a Motion to Amend ArbiJration Petition. On April 16, 2001, 
BellSouth filed its Response fn Opposition to the Motion. PDN 
filed its Reply to BellSouth's Opposition to Motion to Amend 
.?'.:5itr?tion Petition on April 30, 2001. Or, may 22 2001, Order No. 
PSC-01-1168-PCO-TP was issued granting " ' 8  Motion to Amend 
Arbitration Petition. 

A t  the i s s u e  identification meeting, the partiee identified 
ten issues to be arbitrated. Prior to the administrative hearing, 

administrative hearing was held on August 15, 2001. On September 
2 6 ,  2001,  FDN filed a Motion to Supplement Record of Proceeding. 
BellSouth filed a timely opposition to FDN's motion on October 3 ,  
2001. On December 6 ,  2001, Order No. PSC-01-2351-PCO-TP was issued 
denying FDN's Motion t o  Supplement Record of Proceeding. 

. .. - _ _  _ _  _... the-_p3sies  -resolved a l l .  of those fssuse I .e%,c.ep& *one. An - *  . 

* 

Although the parties were not able to reach a complete 
settlement, we commend the good f a i t h  efforts of the parties to 
continue the negotiation process throughout this proceeding. 

In t h i s  arbitration, FDN requests that this Commission order 
BellSouth to (1) end t h e  practice of insisting that consumers who 
buy BellSouth's Digital Subscriber Line (DSL) service also purchase 
BellSouth voice; (2 )  unbundle the packet switching functionality of 

BellSouth hae deployed in remote terminal facilities throughout its 
network and offer a broadband unbundled network element (WE) 
coneisting of the entire transmission facility from the customer's 
premises to the central office; and (3) permit the resale of the 
DSL transmission services that BellSouth provides to Florida 
consumers at reta i l .  

' the Digital Subecriber Line Access Multiplexers (DSLAMs) that , 

This Order addresses these requests. 
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b 
I f .  JURISDICTION 

Pursuant to Chapter 3 6 4 ,  Florida Statutes, and Section 252 of 
A c t ,  we have jurisdiction to arbitrate interconnection agreements, 
and may implement the processes and procedures necessary t o  do so' 
in accordance with Section 120.80 (13) ( d ) ,  Florida Statutes. 

I n .  B E L L S ~ T H  DSL OVER FDN VOICE LOOPS 

.We have been asked to decide whether Be11South should be 
required to continue to provide its FastAccess Internet Scivice 
when its customer changes to another voice teleconwnicjz3'sims 
provider. FDN seeks relief from what it claims to be BellSouth'B 
"anticompetitive practice of leveraging its control of the DSL 
market in Florida  to injure competitors in the voice market." FDN 
witness  Gallagher explains that when customers of BellSouth's voice 
and FastAccess Internet Senice seek t o  switch their  voice service 
to FDN, BellSouth wTl1 'disconnect t l iEir  FastAccem7nternet  
Service. He states that because F'DN is unable to offer DSL and 
voice service over the same telephone l i n e  in most cases, customers 
are likely to lose intereet in obtaining voice services from FDN. 

BellSouth witness Ruscilli confinns that BellSouth will not 
offer its FastAccess Internet Servlce  to a voice customer of 
another carrier. Witness Ruscilli explains that the only way a 
voice customer of FDN could obtain or maintain BellSouth's 
FastAccesa Internet Service would be for FDN to convert that 
cuetomer from facilities-based service to a resale  service, in 
which FDN would resell BellSouth's voice service to that customer. 
Bel'lSauth witness Williams states that in the situation in which 
FDN resells BellSouth's voice service, BellSouth would still be 
considered the voice provider, and therefore, BellSouth would . 
continue to provide FastAccess Internet Service to that  customer. 

Witness Williams contends that in any event BellSouth is not 
required to provide DSL service over a loop if BellSouth is not  
providing voice service over that loop. In support of this 
position, he cites the FCC's Ldne Sharing Reconsideration Order,' 
which sta tes  in 116: 

In the H a t t c n  of Dr~lovmurt of Wireline Services Offerins Adv-ctd Tc3cca"icationa 
Cel~abi l i ty ,  Order NO. FCC 01-26; 16 FCC Rcd 2101 130011. 
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We deny, however, AT&T8a request that the C m " S 8 i O n  
clarify that incunibent LECs must continue to provide xDSL 
service in the event customers choose to obtain aervice 
from a competing carrier on the same line because we find 
that the Line Sharing Order contained no such 
requirement. 

b 

Witness Wilfiams statee  that "the FCC then expresaly stated that 
its Line Shar ing  Order *doe& not require that [LECs] proui.de xDSL 
serv.fce when they are no longer the voice provider'.' 

Witness Will iams also suggest8 several 'bueiness reasons" for 
BellSouth's decision not to offer DSL aver FDN voice loops. F i r s t ,  
witness Williams s t a t e s  that the 8ystem.a BellSouth uses to provide 
DSL service do not currently accommodate providing DSL service over 
an ALEC's UNE loop. He s t a t e s  that prior to provisioning DSL 

_._ - .__I__.. service ----- over a gf.vsn loop,. .BellSout.b muat -_determine whethe5 t h a t  
loop is DSL capable. He explains: 

I n  order to make this determination, Bellsouth has 
developed a database that stores loop information for 
inventoried working telephone nunibers When an ALEC l i k e  
FDN provides dial tone from its own switch, the ALEC (not 
the end user) is BellSouth's customer of record, and the 
ALEC (not BellSouth) assigns a telephone number to the 
end user. BellSouth's database, therefore, does not 
include loop information for facilities-based UNE 
telephone numbers, and BellSouth cannot u ~ e  the database 
to readily determine whether a facilities-based UNE loop 
is ADSL compatible. 

1 
Witness williams states that  BellSouth8s troubleshooting, loop , 
provisioning, and loop qualification systems would not contain 
telephone numbers assigned by ALECs. Therefore, he contends that 
these mechanized systems do not  support the proviefoning of DSL 
service over a UNE loop that an ALEC such as FDN uees to provide 
voice service. In addition, witness Williams argues that it would 
be nquite costly to t ry  to take telephone numbers that are not 
resident in our system today and to put those in to  those 'multiple 
databases." 

-.. 
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b 

Further, witness Williams states that processing DSL orders 
from an end user served by a facilities-based ALEC would be 
inefficient and costly. He explains that since the ALEC has access 
to a l l  the features and functionalities of a ONE loop it puqchases 
from BellSouth, for BellSouth to provision DSL it m e t  negotiate' 
with each ALEC for use of the high frequency portion of them 
loops. 

I 

FL)N witness Gallagher-responds that BellSouth's "business 
reasons" for not providing DSL over ALEC UNE loopa are not adequate 
grounds for denyinq FDWs request. He contends that when the 
Telecommunications A c t  of 199G was adopted, "the ILECs did not have 
in place many of the systems that would ultimately be neceseary'to 
support the UNEs, interconnection, collocation and resale 
requirementa of the new Act . '  Witnesa Gallagher argues that t h e e  
systems were developed i n  response to the A c t ' s  requirements and 
Che.. d.eveJosment pf. these -gupp.ort systems - ahould _ -  __ _ _  continue to be 
driven by regulatory decisions and 'applicable law,- -fiot-XhK-6tXe2 
way around. 

-- . 

Witness Gallagher contends that BeliSouth can offer no 
reasonable justification for its policy of not providing DSL over 
ALEC UNE hope .  He sta tes  that this practice is apparently 
designed to leverage its market power in the DSL market as an 
anticompetitive tool to injure i t a  competitors in the  voice market. 
Witness Gallagher argues that with numerous competitive DSL 
providers folding or downaizing, if FDN does not  obtain the relief 
it seeks in this proceeding, there is a very real possibility that 
BellSouth will eventually be the only DSL provider in its incumbent 
region in Florida. He states: 

0 .  
Therefore, BellSouth's ability to exert unreasonable and 
unlawful anticompetitive preesurea on the voice services 
market will continue to increase. For these reasons, 
BellSouth's refusal to offer xDSL service to Florida 
consurkrs who purchase f acilities-based voice service 
from [ A U C s l  is unreasonable and unlawful. 
In its brief, FDN argues that in the L i n e  Sharing 

Recunsideration Order nthe FCC did not find that  ILECs may lawfully 
refuse to provide DSL service on li~es on which it is not the 
retai l  voice carrier.' FDN contends that the FCC simply determined 
that AT&T's request was beyond the scope of Q reconsideration 
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order, which was limited to consideration of the ILEC'8 obligation 
to provide line sharing as a UNE. 

In addition, FDN contends that the Line Sharing o r d e ~  did not 
address, as a substantive matter, retail iaeues. FDN argues that' 
HBellSouth cannot cite the Ldne Sharing Order8 as a baefs for 
evading its retail obligations. FDN UNB voice customers who wish 
to buy Faethccess DSL a t  zetaf3 should be permitted t o  do 90.. 
(emphasis in original) 

I 

We note that the t ine  Sharing Order provided that: 

In this Order we adopt measures to promote the 
availability of competitive broadband xDSL-based 
services, especially to residential and small business 
cuetomers. We amend our unbundling rules to require 
incumbent LECs to provide unbundled access to a new 

loop. This will enable competitive LECa to compete with 
incumbent LECs to provide to consumers XDSL based 

4 services through telephony lines that the competitive 
LECs can share with incumbent LECs. 

I___ -I_- - -----c  ne^ - -  work - --a. el -- cmen~, - - - -  - 
- the-- hiLiE.-f.i-&C&fie P-b-kE ~ ~ ~ ' ~ - f - ~ ~ ~ a ~ - - - '  

Line Sharing order a t  1 4 .  

The Line Sharing Order also  provided that a state c o d s a i o n  may 
impose additional line sharing requirements. The FCC etatea: 

I 

It is impossible to predict every deployment acenario or 
the difficulties that might arise in the provision of the 
high frequency loop epectrum network element. States may 
take action to promote our overarching policies, where it 
is' consistent with the  rulee established in this 
proceeding. 

I 

Order at 1225. The FCC further emphasized that "States may, at 
their discretion, impose additional or modified requirements for 

iopq In rbe Matter8 of rkmlovment of Wireline Service. Offcrinq Mvrneed 'SLIecoarnrmirrt 
Cauability, Order No. PCC 99-355;  1 4  ?CC Rcd 20312 (19991, remanded rad vacated l h  rh.rhg rule 
rqnfremcat. Un5tcd S t a t e r  Telecm A " 4 l t i w a  Y. F q *  No. 00-1012, -3b.tcb dtb 01-107b, 
01-3102, 01-1103, No. 1015. coomolidrtcd with 00-1025, 2001 W L  1MOS74 (D.C. C k .  m y  PI, 2003).  
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access to t h i a  unbundled network element, consistent with our 
national policy framework." L i n e  Sharing Order, 1 4  FCC Rcd a t  
20917. 

Recently, the Line Sharing Order was vacated by the U.B: Court ' 
of Appeals for the D.C. Circui t .  We note that the Court addressed 
the FCC'a unbundling analysie and concluded that nothing In the Act 
appears to s'upport the FCC's decision t o  require unbundling of the 
high frequency portion of tlie loop Y"er conditions where it had 
no reason to think doing so would bring on a significant 
wL9ancement of competition. United Sta ten  -?'lgcgm Asmcl-atLog-,. 
FCG, No. 00-1012, Consolidated with 01-1075, 01-1102, 01-1103, No.. 
1015, consolidated with 00-102St 2002 WL 1040574 (D.C.  C i r .  May A4t 
2 0 0 2 ) .  We note that we have not relied upon the L i n e  Sharing Order 
for our decision set forth herein. 

BellSouth --.witness Ruscilli contends that BellSouth's 
FastAccess Internet Service is an "enhanced, nonregulated, 
nontelecommunicationa Intemet access service." We agree.' 
However, w e  believe FDN has raised valid concern8 regarding 
possible barrier8 to competition in the local telecommunications 
voice market that could result from BellSouth8s practice of 
disconnecting customers' FastAccess Internet Service when they 
-switch to FDN voice service. That is an area over which w e  do have 
regulatory authority. 

- - -  -.---___ ._  _._ I-.--..- -.-. _ _ .  .- - - .- - - 

We are troubled by FDN's assertions that BellSouth uses its 
ability to provide its FastAccess Internet Service a6 leverage to 
retain voice customere, creating a disincentive for customers to 
obtain competitive voice service. fn i t s  brief,  FDN suggests that 
this practice amounts to unreasonable denial of service pureuant to 
Section 201 of the A c t  and Section 364.03 (1) 8 Florida Statutes. In 
addition, FDN contends that  this practice unreasonably 
discriminate8 among customers, citing Section 202 (a) of the A c t  and 
Sections 364.08 (1) and 364 .lo (1) I Florida Statutes. FDN aleo 
asserts that BellSouth's requirement that an end user  seeking to 
purchase its FastAecess Internet Service must also purchase 
BellSouth's voice service is an anticompetitive and illegal tying 
arrangement, and "a p e r  se violation of the antitrust lawa." We 
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believe that FDN has demonstrated that this practice raises a 
competitive barrier in the voice market for carriers that are 
unable to provide DSt senice .  I 

A8 set forth fn Section 706  of the Telecomunications Act ,  ‘ 
Congrees has clearly directed the state  commissionB, as w e l l  as the 
FCC, t o  encourage deployment of advanced telecomunkations 
capability by using, among other things, nmeasures that promote 
competition in the local kelecommunications market or other 
regulating methods that remove barrier8 t o  infrastructure 
investment. 

Furthermore, our sta te  s t a t u t e s  provide that w e  must encourage 
competition In the local exchange market and remove barriers to 
entry. As set forth in Section 364.01 (4 )  (9) , Florida Statutes, 
which provides, in part, that the Commission shall, m[e]nsure that 

preventing anticompetitive behavior. * ,  w e  are authorized to 
address behaviors and practices that erect barriers to competition 
in the local exchange market. Section 364.01  ( 4 )  (a) I Florida 
Statutes, also provides, in part, that we are to promote 
competition. We also note that under Section 364 .01 (4) (b) 8 Florida 
Statutes,  our purpoae in promoting competition i~ to mensure the 
availability of the widest  posaible range of consumer choice in the 
provision of all telecommunications aenrices.* Thu8 I the 
Legislature’s mandate to this C o d s s i o n  I s  clear. 

- - - - - d ~ ~ ~ . i d e ~ ~  -~f-t-el_eco~n~cati-~~-~~servic_ee-are_ tzeg-ted air1y-8 -kY . 

I 

As referenced above, FDN statee that BellSouth8s practice of 
dieconnecting ita FastAcceas Internet Service when its customer 
changes to another voice provider unreasonably discriminates among 
customers, citing Section 202(a) of the A c t ,  as w e l l  as Sections 
364 .08  and 364.10, Florida Statutee.  Although it does not appear 
that Section 364.06, Florida Statutes, is directly on point, we 
agree that Section 202(a) of the Act and Section 364.10, Florida 
Statutes, are applicable. Section 364 . 10 (1) 8 Florida Statutes, 
provides that : 

I 

A telecommunications company may not make or give any 
undue or unreasonable preference or advantage to any 
person or locality or subject any particular person or 
locality to any undue or unreasonable prejudice or 
disadvantage in any respect whatsoever. 
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Similarly, Section 202 of the A c t ,  among other things, precludes a 
common carrier from making any unjust or unreasonable 
discrimination in practices or services, d irec t ly  or indirectly. 
BellSouth' e practice of disconnecting its FastAccess service anduly 
prejudices or penalizes those customers who switch their voice' 
aervice, as well a6 their new carrier. The FCC'S Line Sharing 
Reconsideration Order is distinguishable here, because in this case 
BellSouth's practice of disconnecting its FastAccess Internet 
service ha6 a direct, harmfil impact on the competitive provieion 
of Local telecommunicatione service. * 

We also note  that  Section 2 5 l ( d )  (3 ;  of the T e h " m i C a t i q n 8  
A c t  provides that the FCC shall not preclude: 

the enforcement of any regulation, order, or policy of a 
State commission that- 

IA]  establishes access and-- interconrJg.ctlgn. * 
obligations of local carriers; 
(B) is consistent w i t h  the requirements of 
this aection 12511; 
03  does not substantially prevent 
implementation of the requirements of th ia  
aection and the purposes of this part. 

Thus, in the interest of promoting competition in accordance with 
state and federal law, BellSouth shall continue to provide 
FastAccess even when BellSouth is no longer the voice provider 
becauas the underlying purpose of such a requirement is to 
encourage competition in the local exchange teleconmnullcations 
market, which is consistent with Section 251 of the A c t  and w i t h  
Chapter 364 ,  Florida Statutes. 

It is incumbent upon ua to promote competition. The evidence 
shows that BellSouth routinely disconnects its FastAccess service 
when a customer changes its voice provider to FDN, which reduces 
customers' options for local telecomrmuricationa service. The 
evidence a l s o  indicates that t h i s  practice is the result of a 
businese decision made by BellSouth. Moreover, BellSouth has 
declined to eliminate this practice, contending that it would 
result in increased costa and decreased efficiency. The record 
doe8 not, however, reflect that Bellsouth cannot provision its 
FaatAccess service over an FDN voice loop or that,doing SO would be 

* 
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unduly burdensome. As auch, we find that th is  practice 
unreasonably penalizes customers who desire to have access tq voice 
service from FDN and DSL service from BellSouth. I Thus, this 
practice i e r  in contravention of Section 364.10 ,  Florida Statutes, 
and Section 202 of the A c t .  
practice creates a barrier to competition in the local 
telecomunications market in that customers could be dissuaded by 
this practike from choosing FDIU or another ALEC as their voice 
service provider, this practice ia also in violation of Section 
364 .,01(4), Florida Statutes, 

Furthermore, because we find that this' 

Conclusioq 

"his ie a c a ~ e  of first impression and w e  caution that thia 
decision should not be construed as an attempt by this Commission 
t o  exercise jurisdiction over the regulation of DSL service, but as 

voice market. Pursuant t o  Sections 364.01 ( 4 )  (b) I (4 )  (d) I (4 )  (9) # 

and 364.10, Florida  Statutes, as well as Sections 202 and 706  of 
the A c t ,  we find that for the purpose8 of the new interconnection 
agreement, BellSouth shall continue to provide its FastAccess 
Internet Service to end users who obtain voice service from FDN 
over UNE loops. 

________-  an-exercise of our. ~ u r i s d i c t - i ~ n , _ t n _ ~ r o ~ t ~ - c - ~ ~ t ~ ~ ~  th e IL!xkl . - .__  

I 

IV. BROADB UNE LOOP 

We have also been asked to decide whether BellSouth should be 
required to offer an unbundled broadband loop as a UNB to FlM. The 
point of controversy centers around the fact that FDN's proposed 
broadband loop would include the packet switching functionality of 
the DSIAM located in the remote terminal. BellSouth witness 
Williams argues that nFD"~ proposed new broadband UNE io not , 
recognized by the FCC, nor the industry, and includes functionality 
which the FCC and this Commission have been very clear in their 
intent not to require ILECs to provide on a W E  basis.' 

I 

BellSouth witness Ruscilli c i tes  the FCC'S 1999 UNE Remand ' 

Order,' in which the FCC stated that "[ t lhe  packet switching 
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network element includes the necessary electronics (e.g., routers 
and DSLAMa) .I LM6 Remand Order a t  f304 He asserts that the "FCC 
then expressly stated 'we decline at thie t ime ta unbundle the 

(Emphatjis added by witness) UNE Remand Order at 9306 The mlimited 
circumstances' In which ILECs are required by the FCC to unbundle 
packet switching are contained in 47 C.F.R.  Section 51.319 (Rule 
51.319). R d e  5 1 . 3 1 9 k )  ( 5 )  states: 

packet switchins functionality, exceDt in limited c ircumatanca .- 

( 5 )  A n  incumbent LEC shall be required to provide * 
nandiacriminatory access to unbundled packet switching 
capability only where each of the following conditions 
are satisfied. 1 

(i) The incumbent LEC has deployed digital 
loop carrier systems [DLC], including but not 
limited t o ,  integrated d i g i t a l  loop carrier or 
u5iv&rsGid"-d.~ita1- loop carrier system ; or has 
deployed any other system in which fiber optic 
faci l i t ies  replace copper facilities in the 
distribution section (e.g., end office to 
remote terminal, pedestal or environmentally 
controlled vault); 

_ _  - .  _._-_._ - _ .  -_-.. --.. - .- - . .- -----.---------- + f  

(ii) There are no spare copper loops capable 
of supporting xDSL service8 the requesting 
carrier seeks to offer; 

(iii) The incumbent LSEC has not permitted a 
requesting carrier to deploy a D i g i t a l  
Subscriber Line Access Multiplexer in the 
remote terminal pedestal or environmentally 
controlled vault or other intexconnectfon 
point, nor has the requesting carrier obtained 
a virtual collocation arrangement at these 
subloop interconnection points a8 defined by 
paragraph (b) of t h i s  section; .and 

( iv )  The incumbent LEC has deployed packet 
switching capability for its own use. 
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BellSouthwitness Rusc i l l iargues  that BellSouth shouldnot be 
required to unbundle its packet switching functionality except when 
these specific condltlons axe met. He contends that the FCC 
"clearly stated that an incumbent has no obligation t o  unbundle 
packet switching functionality ' i f  it pe mite a reauest incr carrier * 

to collocate its DSWlM in the incumbent's remote terminal, on the 
same t e r m  and conditions that apply to its own DSLAM'.* (eqphasis 
added by withess) tRuB Remand Order at g313. Witness Ruscilli states 
that Bellsouth will permit -FDN to collocate i t a  own DSLAM a t  a 
BellSouth RT, and if Bellsouth is unable t o  accommodate such a 
collocation it will then unbundle pack& switching % X L i G : d  :.:y p f  
that RT. 4 

I 

FDN witness Gallagher acknowledges that the FCC has 
established a four-part test ,  but states that thie is merely."one 
set  of circumstances where packet switching clearly be 

.--..- - . tmBundl4; '-4emphasis added] H e - a s s e r t s ~ ~ - n o t h i n ~ ~ h e _ .  UNB 
Remand Order suggests that packet switching may not be unbundled in . 
other situations. Nevertheless, witness Gallagher contends, all 

4 four of these conditions are met in BellSouth8s network. 'In 
particular, witness Gallagher disagrees that ALECs are afforded the 
ability to collocate DSLAMs at RTs on the same tenna and conditions 
as BellSouth's DSLAMs. He argues that although BellSouth 
*nominally allows' ALECs t o  collocate DSLLAMs in RTe, such 
collocation is subject to untenable terms and conditions. Witness 
Gallagher contends that BellSouth refuses to allow ALECs to connect 
DSLAMs to lit fiber that is used to carry BellSouth's traffic to 
the central office. He arguea that since dark fiber is often not 
available, FDN'a D S M  would be stranded at the RT. F o r  these 
reasons, witness Gallagher claim that BellSouth does not permit 

I collocation of D S N e  a t  RTs on the same terms and conditions 
applicable to BellSouth's DSLAM functionality. . 

Witness Gallagher suggest6 that we are not required to apply 
the four-part L@lE Remand Order t e a t  before establishing a broadband 
UNE. Witnese Gallagher contends that "the Florida Commission can 
and should order unbundling of packet switching if it finds that 
(ALECs] would be inmaired without such access, pursuant to the 
terms of FCC Rule 51.317: (emphasis added) 

Witness Ruscilli acknowledges that we have been granted the 
authoxityto establish additional UNEs, but, he at;gues that w e  "may 
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establish a new UNE only i f  the carrier seeking 
the burden of proving the impairment test set 

the new UNE carries 
forth in the.FCCrs 

W E   ema and Order . .  FDN witness Gallagher agrees, etating that the 
legal standard to be used by us when creating a new UNE is 
prescribed in FCC Rule 51.317. 
in the UNB Remand Order, as referred to by BellSouth witness 
Ruecilli, and that set forth in FCC Rule 51.313 are one and the 
same. The 'rule sta tes  that- if the state  commiseion m d e t e ~ n e e  
that lack of acces6 t o  an element impairs a requesting carr4er's 
abiLity to provide service, it may require the unbundling of that 
element. . . .I 47 C.F.k. S"Sl.Sl'i(bj ii;. 

We note that the standard set  forth' 

In considering whether lack of access to a network element 
"materially diminishes" a requesting carrier's ability to provide 
Benice, state commissions are to consider whether alternative8 in 
the market are available as a practical, economic, and operational 

- ma-%-- --xa-doiag- SO, --the state-commissions- are. to-rely-snfactors-. 
such a8  COB^, timelineas, quality, ubiquity, and impact on network 
operations t o  determine whether a3 ternative network elements are 
available. 47  C . F . R .  S51.317 (b) ( 2 ) )  State commissions may also 
consider additional factor8 such as whether unbundling of a network 
element promotes the rapid introduction of competition; facilities- 
based competition, investment and innovation; and reduced 
regulation. Furtherr the state c o d s s i o n  may consider whether 
unbundling the netwrk  element w i l l  provide certainty to requesting 
carriers regarding the availability of the clement, and whether it 
is administratively practical to apply. 4 7  C.F.R. §EL317 (b) (3) 

FDN witnesa Gallagher' argues that the "cost of providing 
ubiquitous service throughout the state  of Florida by collocating 
DS-6 at remote terminals would be staggeringly expensive, and 
well beyond the capability of FDN or other [ALECs] .* He stateo that 
FDN has spent millions of dollars to collocate equipment in 100 of 
BellSouth's 196 central offices in Florida. With Over 12,000 
remote terdnale in BellSouth's network, witness Gallagher contends 
that collocation on that scale would be financially impossible for 
FDN. BellSouth witness Williams confirme that as of May 23, 2001, 
there were 12,037 remote terminals in BellSouthrs Flor ida  network. 
Witness Gallagher also contends that it would be prohibitively 
time-consuming to collocate a DSLAM in every remote terminal4RT). 
He states  that "the proceas in my estimation would require well 

. 

, 

a 
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more than one year before FDN could start to provide Bervlce, and 
perhaps much longer.m 

Another alternative proposed by BellSouth for providing DSL 
service to consumers served by a DLC loop is utilizing an available ' 
mhome run" copper loop. Witness Williams explain8 that FDN could 
perform an electronic Loop Make-Up and locate an available home-run 
copper loop'from the custom5r's NID a l l  the way to m's central 
office collocation space. FDN would then reserve this loop and 
place an order for that home-- c~pper loop. BellSouth would then 
do a loop change to m-ge YDN to a3 -11-copper loop. 

FDN witness Gallagher responds that  i n  many BellSouth service 
areas, no copper facilities are available for DSL. In addition, he 
~ t a t e e  that many DLCB are deployed where copper loops are longer 
than 18,000 feet. At that distance they are not capable of 

- - .  ._-- -- c a z + -  DEL tranE"ssi-- -Se contends- that 3~t~vennheze--hotne-;run 
copper loope are DSL-capable, the quality of the DSL transmissions 
would be inferior to DLC loops and therefore would not be 
competftlve in the consumer market.* 

b 

BellSouth witnesa Ruscilli contends that FDN is not impaired 
by the fact that BellSouth doe8 not provide packet switching 
functionality or the DSLAM as a UNE because FDN can purchase, 
i n s t a l l ,  and u t i l i z e  these elemente j u e t  as eas i ly  and coet- 
effectively a8 BellSouth. In addition, witness Ruscilll argues 
that in determining whether to create a new broadband WiZ, we must 
consider the effects unbundling will have on investment and 
innovation in advanced services. He sta tea  that an important part 
of tbe FCC's reasoning i n  not unbundling advanced services 

,equipment was to avoid stifling competition and to encourage 
innovation. He argues that ALECs can choose to install ATM 
switches and DSLAM8 j u s t  as BellSouth ha8 done, and they would not 
be impaired by implementing thia atrategy. 

Furthermore, witness Ruscilli contends that requiring the 
unbundling of advanced services equipment would have a "chilling 
effect" on BellSouth's incentivee to invest in such equipment. He 
states  that just  as ALECs would have no incentive to inveet in 
advanced services equipment, an ILEC's incentive to inveet in such 
equipment would be stifled if its curnpetitors can take advantage of 

I 
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the equipment'e use without incurring any of the risk. We agree. 

W e  do n o t  believe that a general unbundling requirement for 
a11 of BellSouth's network based upon the four-part test contained 
in Rule 51.319 is appropriate. Rather, t h i s  rule contemplates a ' 
case-by-case analysis of whether these conditione are met at 
specific remote terminals. We agree with BellSouth witness 
Ruecilli, wh'o states that [r] equiring the statewide unbundling of 
packet switching i f  an ALEC ;an find one remote t e d n a l  to wpich 
t h i s  exception applies would impermissibly ignore the FCC's intent 
by allowirig the 1 i i G i f r G  exception to swallow the general rdl~.' 

I 

I 

There is insufficient evidence in the recosd to make a 
determination regarding each of the specific remote terminals 
deployed in BellSouth's network, but the testimony doers show that 
BellSouth does allow for the collocation of DSLAMs in remote 
-teminals. - Thus ,  .we do not believe .the-fax=paxt-teat: -contained-in 
Rule 51.319 has been met. Therefore, the record does not support 
unbundling packet switching pursuant to Rule 51.319. We further 
note that while there is no evidence in the record to aupport a 
finding that FDN can obtain the ability to provide the desired 
functionalities through third parties ,  there was evidence regarding 
several proposed alternative methods of providing DSL to coneumers 
served by DLC loops when an ALEC io the voice provider. 

_ .  

FDN witness Gallagher contends that "early entry and early 
name ' reccgnftion are crucial to success in markets for new 
technologies and new senicea: He state8 that with each day FDN 
falls further behind BellSouth in the DSL market. While certain 
advantages accrue to the provider who is first to market, the 
record nevertheless reflects that the initial cost of installing a 
DSLAM in a remote terminal is similar for FDN and BellSouth. 

The FCC explains that two fundamental goals of the A c t  are to 
open the local exchange and exchange acces8 markets to competition, 
and t o  promote innovation and investment by a l l  participant8 in the 
te lecomications marketplace. W E  Remand Order at 1103. 
BellSouth witness Ruscilli contends that the FCC has acknowledged 
that there is *burgeoning competition" to provide advanced 
services, and that this exists without unbundling ZLeC advanced 
services equipment. He asserts that the %xistence of t h i s  
competition alone precludes a finding of In support 
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of hie position, witness Ruscilli cites to paragraph 316 of the UNE 
Remand Order in which the FCC explained that it declined to 
unbundle packet switching due to i t a  concern that it :.not stifle 
burgeoning competition in the advanced service market .# BellSouth 
argues that creating a broadband UNE would nhave a chillfng effect 
on BellSouth's incentives to invest in the technologies upon which 
advanced services depend. BellSouth contends that .an I&EC's 
incentive to' invest in new and innovative equipment will be stifled 
if its competitors, who can fust as eaei3y invest in the equipment, 
can hake advantage of  the equipment's use without incurring any of 
th= ris!,." 

We share the concern that, in tlie nascent xDSL market, 
unbundling could have a detrimental impact on facilities-baaed 
investment and innovation. While unbundling D S W  at remote 
terminals could indirectly promote competition in the local 

- - -&wage market.-this might discourage- f a c i ~ ~ t ~ e a - - - b a ~ i ~ ~ ~ ~  
and innovation. Such an unbundling requirement may impede 
innovation and deployment of new technologies, not only fox: ILECs, 
but for the competitors a8 well. Thus, we believe it is prudent to 
carefully weigh the potential effect of unbundling a broadband UNE, 
and w e  also  believe that the effects of the creation of a broadband 
UNE have not been adequately explored in th is  proceeding. 

____  

4 

Upon consideration of the evidence and arguments presented, we 
find BellSouth's arguments regarding the impact on the ILEC's 
incentive t o  invest in technology developments to be most 
compelling. We have serious concems that requiring BellSouth to 
unbundle its DSIAMs In remote terminals would have a chilling 
effect on broadband deployment. Furthermore, we do not believe , that FDN ha8 demonstrated that  it would be impaired without access 
to a broadband WE, because it docs have the ability to collocate 
D S M S .  While FDN hae raised the expense of such collocation as a 
concern, the record reflects that the c o s t s  t o  install a DSLAM a t  
a remote terminal are similar for both BellSouth and FDN. As 
such, FDN has not demonstrated that  it i a  any more burdensome for 
FDN to collocate DSLAMs in BellSouth'e remote terminals than it is 
for BellSouth. Since the record does not reflect that FDN faces a 
greater burden than does BellSouth, we do not find that FDN i s  
impaired in this regard. F o r  these reasons, w e  find it i a  not 
appropriate at t h i s  time to require BellSouth to create a broadband 
UNE . 

8 
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We emphasize that the best remedy in t h i s  situation would have 
been a business solution whereby the parties would negotiate the 
terms of the provision of the DSL sen ice ,  instead of a regblatory 
solution. By not requiring c1 broadband UNE, the possibility of a 
businesa solution still exiets. 

' 

* 

Conclusion 
s * 

Accordingly, we decl i ie  to require BellSouth to zxsate a 
broadband UNE a t  this time iar the puzpoaes ot Z5e new. 
FDN/BallSouth interconnection agreement. 1 

V. RESALF 

The final issue before us i a  whether BellSouth should be 
required to of fer ita DSL service at resale dfscounts.-.-FDN-w~~ness 
Gallaghef contends that "BellSouth and ita affiliates are required 
to offer, on a discounted wholesale basis, a l l  of their retail 
telecommunications eervices, including xDSL and other high-speed 
data services, pursuant to the resale obligations applicable to 
incumbent local exchange carriers under Section 253(c) ( 4 )  of the 
Federal A c t o u  He states that while not a substitute  for UNE access, 
the A c t  does require BellSouth to offer acceas to these services 
though resale. 

Section 251(c) ( 4 )  (A) of the A c t  s ta tee  thht XECs have *the 
duty to offer for resale at wholesale rates any telecommunications 
service that the carrier provide8 a t  retail to subscribers who axe 
not t e l ecomicat ions  carriers." BellSouth witness Rusc i l l i  
argues that BellSouth is not obligated to make ita Internet acceas 
offering available a t  the resale discount because it is an 
enhanced, nonregulated, nontelecommunications service. He 
explains : 

If Bellsouth marketa DSL to residential and business end 
users, then the service is clearly a retail offering, and 
the wholesale discount applies. However, if the DSL 
service is offered to Internet Service Providers ae an 
input component t o  the ISP  service offering, it is not a 
retail offering, and the resale requirements of the A c t  
do not apply. BellSouth's F a s t  Acceee Internet service 
falls into  the latter category. F a s t  Accqss is not a 
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telecommunication Semite. It is an enhanced, 
nonregulated, nontelecomunicat ion Internet acceseg 
service that uses BellSouth's wholesale DSL 
telecmn"ication service as one of ita components. 

8 

Witness R u s c i l l i  contends that BellSouth does not offer a 
tariffed retail DSL service, and has no obligation to ,make 
available its wholesale DSL- service at the resale discount. In 
support of h l s  position, witnrfss F a c i I h  c:iL.c8 the FCC'a Second 
Advanced Services Order in CC Docket No. 98-147'. The Sechd 
Advanced Services order states:  

Baaed on the record before us and the fact  apecific 
evaluation aet out above, we conclude that while an 
incumbent LEC DSL of  ferfng to residentlal .and-.buskn~XS-' 
end-users i s  clearly a retail offering designed for and 
Bold to the ultimate end-user, an incumbent LEC offering 
of DSL services to Internet Service Providers as an input 
component to the Internet Service Provider'e high-speed 
Internet service offering is not a retall offering. 
Accordingly, we find that DSL services designed for and 
sold to residential and business end-users are subject to 
the discounted resale obligations of section 251(c) ( 4 ) .  
We conclude, however, that section 251(c) ( 4 )  does not 
apply where the incumbent LEC offera DSL services as an 
input component to Internet Service Providers who combine 
the DSL service with their own Internet service. 
(footnote omitted) 

Order a t  119. Witness Ruscilli statee that the Vnited States Court 
of Appeals for the District of Columbia Circuit recently ismed a 
decision that confirms tbc PCC's ruling.' In its decision, the . 
court considered ASCENT'S objections t o  the above mentioned 
language, and found that the FCC's Order was in all respects 
reasonable. 

,: :- 
' c :  
- .. .. - -.. 
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FDN responds that t o  qualify for this excluaion, ILEC 
offerings must be exclusively wholesale offerings. FDN contends 
that BellSouth's offering is not so narrowly tailored, and thus is 
not exempt from resale obligations. FDN witness Gallagher contends 
that Bellsouth does sell retail  DSL through an ISP that  it bwns and' 
controls. He maintains that *the BellSouth group of companies, 
taken together, ie the largest retail  DSL provider in Florida.' He 
explains: ' 

I BellSouth's ISP obtaivs DSL from BellSouth's local 
exchange con~pany. l34ISUuth promotes and sells its 
telephony and DSL service uaing the same advertisements, 
customer eervice and salee agents, and Internet sites, 
including [BellSouth Telecommunications' websitel . 
Revenues from DSL sales and telecommunications services 
are reported together and accrue for the benefit of the 

. _ . - -  - --- --- -- -- - name 3eUSoutb eha-rehdderrr . - - -  Z3-- BellSouth- weze--perrairt=ted 
to avoid its Section 251 obligations by selling all of 
its telecomunlcations service on a wholesale basis to 

resale obligations of the Federal Act  meaninglese. 
Therefore, retail sales of telecommunications service6 by 
any BellSouth affiliate shauld be attributed to the local 
exchange carrier operation for the  purpoecs of Section 
251. 

I other af f i l ia tes ,  it would render the unbundling and 

In support of this position, witness Gallagher cites a January 
9, 2001, decision by the Unites States Court of Appeal8 for the 
District of Columbia Circuit (ASCEIWl', in which he s t a t e s  that the 
court h e l d  that ILECs may not "sideslip 5 251 IC) ' a  requiremente by 

I simply offering telecommunications services through a wholly owned 
affiliate.' According to witness Gallaghex, the court held that 
retail sales of telecommunications services by ILEC aff i l iate6 are 
still subject to the ILEC's resale obligations. He explaine that 
although the  court'^ decision in ASCENT involved a regulation 
pertaining t o  SBC specifically, the logic of the decision should 
apply t o  BellSouth as well. 

' Aerocdmtim of Conmmicrtianm Entctprjmcm v. m, 235 C.3d 662,1D.C.  C i r .  2003) 
('Asam-) 
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4 

BellSouth witness Ruscilli contends that the ASCENT decision 
does not support FDN's position in this issue. He argues that the 
~SCENTdeciaion deala with regulatory relief granted by the PCC in 
the Amcri tech/SBC merger, regarding the resale of advanced eervicea 
if offered through a separate affiliate. He states that this' 
ruling does not require BellSouth to offer advanced services at 
resale. In addition, witness Ruscilli argues that Bellsouth does 
not have a keparate affiliere for tho aale of advanced services. 
In its brief, BellSouth explains that BellSouth88 FastAFcess 
Internet Service fs sold by BellSouth Te~ecommunicatione, Znc. as 
a non-regulaCzG Internet access service offering, tha= uftiifztb 
BellSouth's wholesale DSL eemice as a component. 

I 

I 

FDN witness Gallagher argues that "BellSouth cannot refuse to 
separate i t a  [DSLI telecomndcations service from its enhanced 
services for the purpose of denying resale.' He contends that 'FCC 
unbundaing rules requite BellSouth t-0 offer 4-te t c ~ ~ & s a t f o n e  
eerviccs separately from any enhanced services, even if it only 
selle them as a bundled product." In i t a  brief, F13N refcre to FCC 
Memorandum Opinion and Order in CC Docket No. 98-39, '  stat ing that 
t h e  "FCC has expressly held that DSL transmission is an interstate 
telecomunications service that does not lose ita character a8 such 
simply because it is being used as a component in the pravision of 
a[n enhanced] service that It8 not au5ject to Title SI.. F" also 
cites the recent D.C. Circuit Court's WorZdCom decision,' to argue 
t h a t  as long as a carrier "qualifies as a LEC by providing either 
'telephone exchange service' or 'exchange access,, then it must 
resell and unbundle all of ite telecomunications offeringe, 
including DSL." FDN witncsa Gallagher states that FDrJ does not seek 
to resell BellSouth' 8 Fast Access Internet service, but rather only 
the DSL telecommunications transport component of that service. 

- 

Section 251tc)  (4 )  (A1 o f  the A c t  states that ILECs have the 
duty to "offer for resale a t  wholesale rates any telecommunications 
service that the carrier provides at retail to subscribere who are 
not telecommunications carriers." When determining i f  a 
particular aervice is subject to the resale obligations of the A c t ,  
we must consider primarily two things: (11 whether the sen ice  is 

' Cre Telc~hoac C m t a t h I  C m . :  G"W Tari f f  ne. 1; CTOC Transmitt81 NO. 1141, Ict#rusbor 
opiu3on d order, Ordar No. ?CC 91-292; 13 PCC Rad 23466 11991). 

' UorldCim. Inc. v .  Pq, 246 F.36 690 4U.C. C i r .  2001) .  
I 
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a telecommunications service, and ( 2 )  whether the service is 
offered at retail. 

BellSouth contend8 that ita Fasthccess Intemet Service is an 
uenhanced, nonregulated, nonte lecomicat ion  Internet access' 
senrice* and exempt from the A c t ' e  resale provisions. We agree. 
While Bellsouth doe13 in fact sell t h i s  service on a retail basis, 
w e  believe 'that BellSo~th'6 FastAccesa Internet Service is an 
enhanced, information serviie that is not subject to the resale 
rcq~~ixements contained in Section 251 of the A c t .  

However, E" does not  request that  we require BellSouth to 
offer its FastAcceas Intemet Service at the resale discount; 
rather, FDN seeks to resell only the DSL component of that service. 
In its brief FDN argues that BellSouth has provided no legal baeia 
for its claim that "bundled," "enhanced" services are exempt from 

-- " ----the-resa3e -ob9igatianI FDN--contenda t k b - 4 ~ .  $ecau~e-tkeze . ~ = - - - R o  
legal basie for BellSouth's claim. On the contrary, FDN asserts. 
that [Elor the l a s t  20 yeare, FCC bundling rules have required 

I facilitiee-based comon carriers t o  offer telecommunications 
services separately from any enhanced services, even if it only 
offers, them at retail as a bundled product .# (footnote omitted) 

W e  agree that the FCC has long required ILECs offering 
enhanced services to offer the basic service components to other 
carriers on an unbundled basis;  however, w e  do not believe this 
requirement xeachea the level of unbundling that FDN seeh. In i t a  
Third Computer lnguiry (Computer III)lo, t h e  FCC stated: 

I 

[w]e maintain the exieting basic and enhanced service 
categoriee and impose CEI and Open Network Architecture 
requirements a8 the principal conditions on the provision 
of unseparated enhanced services by AT&T and the BQCB. 
The CEI standards, which will be in effect on an interim 
basis pending our approval of a carrier's Open Network 
krchitecture P l a n ,  require a carrier' 8 enhanced services 
operations to take under tariff the basic service8 it 
uses in offering unseparated enhanced services. Such 
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basic services must be available to other enhanced 
services providers and users under the ~ a m e  tariffs on tm 
unbundled and functionally equal basis. 

I 

Computer 111 at 1 4 .  Further, the FCC stated: 

[WJ e consider Open Network Architecture to be the overall 
design ' of a carrier's basic network facilities and 
services to permit ali users of the basic network,, 

1 including the enhanced sentice operations of the carrier 
and its competitors, to interconnect to qcci f i -  b R 8 k  
network functions and interface6 on an unbundled and I 

"equal acces8" baa i s .  A carrier providing enhanced 
services through open Network Architecture must unbundle 
key components of its basic services and offer them to 
the public under tariff, regardlese of whether it8 

. - enhanced services- u t i 3 i z e  the unbundled- componentsr- .-- . 

We believe the record shows that BellSouth complies with these 
obligations when providing its own PastAccess Internet Service. In 
its b r i e f ,  Bellsouth explains that its '"FastAccese Internet Service 
i a  a combination of a federally-tariffed wholet3ale DSL service and 
e-mail, Internet, and other enhanced services (which were 
analogized to the water that flows through the DSL pipe during the 
hearings).* While BellSouth offers its DSL service to ISPa at the 
tariffed wholesale rate, witness Ruscilli argues that BellSouth 
does not offer a tariffed retail DSL service. 

We believe that BellSouth offers I t s  DSL service am a 
wholesale tariffed product available to other enhanced service , 
providers pursuant to the unbundling requirements of Camputer 131. 
AB a wholesale product that i B  only offered to enhanced service 
providers, we do not believe BellSouth's DSL service is subject to 
the resale obligations contained in Section 2 5 1 k )  ( 4 ) .  Aa stated 
by the FCC in its Second Advanced Services Order, "an incumbent LEC 
offering of DSL services to Internet Service Providers as an input 
component to the Internet Service Provider's high-speed Internet 
service offering is not a retail offering." Order at 119. ws 
note that the Second Advanced Services O r d e r  was recently affirmed 

' 

* 
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I 

I 

by the D.C. Circuit Court of Appeals in ASCENT 11. 
ASCENT 11 decision the Court stated that 

However, in the 

If in the future an ILEVs offering designed for and sold 
to ISPS is shown actually to be taken by end-users to a 
subatantfal degree, then the Commission might need to 
modify its regulation to bring I t s  treatment of that 
offeririg into alignmen; with its interpretation of gat 
retail,. but that is a caee for another day. 

I 

Although there has been aome di~cus~ion regarding the first 
ASCENT decision by the D.C. C i r c u i t  Court of Appeals, we do not 
believe thie decision has any impact on the issue presently before 
US. FRN witness Gallagher contends that in ASCENT, the D.C.  
tizcuSt-Court--*ound --I-LEGB may not -naidesLlp -5251  4 d  !s--requkements 
by eimply offering telecommunicatione services through a wholly 
owned affiliate." We agree that the D.C. Circuit Court found that 
Section 251  resale requirements extend to ILEC affiliates; however, 
BellSouth does not offer its DSL eervice through a eepaxatc 
affiliate. Even if BellSouth wa6 to offer this service through a 
separate affiliate, the DSL service in queetion is a wholesale 
product that would still not be subject to the  resale obligatione 
contained in Section 251. 

Conclusioq 

We find that  BellSouth's PSL eervice is a federally tariffed 
wholesale product that is not offered on a r e t a i l  basis. Since it 
i s  not offered on a retail bash, BellSouth's DSL service is not 
subject to the reeale obligations contained in Section 
251(c) ( 4 )  (A) Therefore, w e  find that BellSouth shall not be 
required to offer either its FastAccess Internet Service or its DSL 
memice to FDN for resale in the new BellSouth/FDN interconnection 
agreement 

, 

We have conducted these proceedings pursuant to the directives 
and criteria Of Sections 251 and 252 of the Act. We believe that 
our decisions are consistent with the terms o f  Section 251, the 

I 
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provisions of the FCC rules, applicable court orders and provisions 
of Chapter 364,  Florida Statutes. 

The parties shall be required to submit a aigned agzeement 
that complies with OUT decision8 an t h i s  docket for approval within' 
3 0  days of issuance of this  Order. This docket shall remain open 
pending OUT approval of the final arbitration agreement In 
accordance Gith Section 252 ?f the Telecormunicatiom Act of 1996. 

. Based on the foregoing, it i 8  4 

OM3ERED by the Florida Public Service codssion that the 
spec i f ic  findings set forth in this Order are approved in every 
respect. It is further 

ORDERED that the partiee shall aubmit a signed agreement that 
c O m p a i m 9  w&h our decisfone- In -this docket for - E J J ! ~ o V &  within 30- 
daye of issuance of t h i s  order. It i s  further 

. ._- _. - 

ORDER= that th i s  docket shall remain open pending our 
approval of the final arbitration agreement in accordance with 
Section 252 of the Telecorrumulications A c t  of 1996.  

By ORDER of the Florida Public Service Commission th i s  day 
of June, 2 0 0 2 -  

B L A "  S.  BAY^, Director 
Division of t h e  Conmission Clerk 
and Administrative Servicee 

3y:  A 

Kai Ply& 'Chief 
Bureau of Records and Wearing 
Services 

( S E A L )  

F€m 
I 
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JKITICF: OF rmRTHER PROCEEDINGS OR JUD ICIAL REV IEW 

The Florida  Public Service Commission is required by Section 
120.569(1) Florida Statutes,  t o  notify part i e s  of any 
administrative hearing or judicial review of Commisaion ordera that’ 
is available under Sections 120.57 or 120.68, Florida Statutes, as 
we31 as the, procedures and time limits that apply. This notice 
should not be construed to mcgan all requests for  an administrative 
hearing or judicial review will be granted or resu l t  in the relief 
y ? l L . f ? t  I . -3 

m y  party adversely affected by the Comiseion’s f ina l  action 
in this matter may request: 1) reconsidefation of the decision by 
filing a motion for reconsideration with the Director, Division of 
the Commission Clerk and Adminiatrstive Services, 2540 Shumard oak 
Boulevard, Tallahassee, Florida 32399-0850,  within fifteen (15) 

.- ---dayS++k-48=aace af- this- srder-.ib,th~fQTm_pTe-scri bed by Rule- 
2 5 - 2 2 . 0 6 0 ,  Florida Administrative Code; ox. 2) judic ia l  review--w ’ 

the Florida  Supreme Cour t  in the c a m  of an electric, gas or 
telephone utility or the F i r s t  Dietrict Court of Appeal in the c a ~ e  
of 8 water and/or wastewater utility by filing a notice of appeal 
with the Director, Division of the Comniesfon Clerk and 
~dministrative Services and filing a copy o f  the notice of appeal 
and the filing fee with the appropriate court. This filing must be 
completed within thirty ( 3 0 )  days after the issuance of this order, 
pursuant to Rule 9.110, Florida Rules of Appellate Procedure. The 
notice of appeal must be in the  form specified in Rule 9 . 9 0 0 ( 3 ) ,  
Florida Rules of Appellate Procedure. 

4 



BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 
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In re: Petition by Florida 
Digital Network, Inc. for 
arbitration of certain terms and 
conditions of proposed 

. interconnection and resale 
agreement w i t h  BellSouth 
Telecommunications, 3nc. under 
the Telecommunications A c t  of 
1996 = 

DOCKET NO. 010098-TP * 
ORDER NO PSC- 02 - 14 53 -FOP-TP 
ISSUED: October 21, 2002 

I 

LILA A. JABER, Chairman 
J. TERRY DEASON 

MICHAEL A. PALECKJ 

ORDER DENYING MOTIONS FOR RECONSIDERATI ON. CR OSS-MOTlON FOR 
RECONSIDERATION AND MOTION TO STRIm 

BY THE COMMISSION: 

CASE BACKGROUND 

Pursuant to Section 252 of the Telecommunications A c t  of 1996 
( A c t ) ,  Florida Digital  Network, IAC. (FDN) petitioned for 
arbitration with BellSouth TeXecomnications, Znc. (BellSouth) on 
January 2 4 ,  2001.  On February 19, 2001, BellSouth filed its 
Response to FDN'a petition for arbitration. On April 9 ,  2001, FDN 
filed a Motion to Amend Arbitration Petition. On April 16,  2001, 
BellSouth filed its Responae In Oppoaition to the Motion. FDN 
f i l e d  i ts  Reply to BellSouth's Opposition to Motion to Amend 
Arbitration Petition on April 3 0 ,  2001. On May 22, 2001, Order No* 
pSC-Ol-1168-PCO-TP was issued granting FDN's Motion to Amend 
Wbit rat ion P e t  i t ion. 

Prior to the administrative hearing, the parties resolved all 
issues except one. An administrative hearing was held on August 
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15, 2001. On September 26 ,  2001, FDN filed a Motion to Supplement 
Record of Proceeding. BellSouth f i l e d  a timely opposition t o  F D " s  
m t i o n  on October 3, 2001.  On December 6 ,  2661, Order No. FSC-01- 
2351-PCO-TP was issued denying FDN's Motion to Supplement Record of 
Proceeding. This docket was considered at the April' 23, 2002, 
Agenda Conference. On June 5 ,  2002, Order No. PSC-02-0765-FOF-TP8 
Final Order on Arbitration, was issued. 

On June 17, 2002,  FDN filed a Motion for Clarification, or 
Reconsideration. Bel lSmth  filed its  Response to this motion on 
Suae 24 ,  Z v U Z .  

On June 20, 2002, BellSouth f i l e d  a Motion for 
Reconsideration, or in the Alternative, Clarification. FDN f i l e d  
its  Response/Opposition to th i s  motion on June 2 7 ,  2002.  On that 
same day, FDN also filed a Cross-Motion for Reconsideration. 

Reconsideration, or in the Alternative, Response to FDN'a Cross- 
motion on July 5 ,  2 0 0 2 .  

-%32sout+- --fi-kd -a Wekn . - t-o-- S~44ce----~sa-mo~a---for . . . -  

I 

We note that in their pleadings both parties also had 
requested an extension of time to file an interconnection 
agreement. On July 3,2002, Order No. PSC-02-0884-PCO-TP was issued 
granting BellSouth's request for extension of time to f i l e  an 
interconnection agreement. 

This Crder addresses FDNJs and BellSouth's Motions for 
Reconsideration, as well as the Cross-Motion for Reconsideration 
and Motion to Strike. 

I JURISDICTION 

We have jurisdiction in t h i s  matter pursuant to Section 252 of 
the A c t  t o  arbitrate interconnection agreements, as well ais 
Sections 364.161 and 364 J62, Florida Sta tu tes .  Section 252 states 
that a S t a t e  commission shall resolve each issue set forth in the 
petition and response, if any, by imposing the  appropriate 
conditions as required. Further, while Section 252 (e) of the Act 
reserves the state's authority to impose additional conditione and 
terms in an arbitration consistent w i t h  the  A c t  and its 
interpretation by the FCC and the courts, we should utilize 
discretion in the exercise of such authority. In addition, Section 



I 

L 

ORDER NO. PSC-02-r453-P 
DOCKET NO. 010098-TP 
PAGE 3 

lF-TP 

120.80 (13) (d) , Florida Statutes, authorizes us to employ procedures 
necessary to implement the A c t .  I 

We retain jurisdiction of our post-hearing orders for purposes 
of addressing Motions for Reconsideration pursuant to Rule 25- 
22.060, Florida Administrative Code. 

FD"S MOTION FOR RECONSIDERATION 

The standard of review for a motion for reconeideratiin is 
vlheci:er =)Y, mctfon identifies a point of fact GL P a w  -.thick t d j  
overlooked or which the Commisaion failed to consider in rendering 
i t a  Order. See Stewart Bonded warehouse. fnc. v .  Be v b ,  294 So. 2d 
315 (Fla.  1974);Diamond Cab Ca. v. King, 146 So. 2d 889 ( F l a .  
1962); and Pinaree v.  Oua intance , 394 So. 2d 162 ( F l a .  1.' DCA 
1981). fn a motion f o r  reconsideration, it is not appropriate to 
%ea-- ma*Aex*--that have- already--been considered, - -  --Shenmod. Y .  

State,  111 SO. 2d 9 6  ( F l a .  3rd DCA 1959); citing S t a  tc ex.re1. 
Javtex Realty Co. V. Green, 105 So. 2d 817 (Fla. lmt DcA 1958). 
Furthermore, a motion for reconsideration should not be granted 
nbased upon an arbitrary feeling that a mistake may have been made, 
but should be based upon specific factual matters set forth in the 
record and susceptible to review." Stewart Bonded Warehouse, h e  
v. Bevia, 294 So. 2d 315, 317 (Fla. 1974) .  

We believe that FDN has f a i l e d  to demonstrate that the 
-tommission m2e a mistake of fact or law in rendering its decisicr?. 
Therefore, we believe that FDN's Motion should be denied. 

FDN contend8 that the Order does not appear to explicitly 
address F'DN'B entire request, and the Commission appears to have 
overlooked a material aepect of t h e  anticompetitive allegation. 
FDN statea that the anticompetitive effects of BellSouth's alleged 
tying practice are the same whether the customer is presently a 
BellSouth Customer, whom FDN cannot capture, or is presently a FDN 
customer, whom FDN will lose because of BellSouth'a anticompetitive 
practice. PDN sta tes  that the Order specifically prohibits 
Bellsouth from "disconnecting i t s  FastAccess Internet Service when 
i t s  customer changes to another voice provider." However, FDN 
argues that the Commission could not have intended to rule that 
Florida consumera may be unreasonably denied the ability to obtain 
voice and DSL-based services from the providerta) of the ir  choice 
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unless  the consumers exercised rights a t  just one specific point in 
time, prior to porting to an ALEC voice provider. consequently, 
FDN suggests that the Commission meant to adopt an across-the-board 
rule requiring BellSouth to provide FastAccess senrice to all 
qualified custbmra served by ALECs Over BellSouth loops. 

BellSouth responds that the Order states that  *BellSouth shall 
continue to provide its FastAccess Internet Service to end users 
who obtain voice service from FDN over uN& loops.* Order at 11. 
BellSouth believes that the Commission did not intend to require 
BellSouth to provide retail  Fa6t;ACceaB service LO &;ay every ,FDN 
end user that may want to order FastAccesa. Rather, Bcll&auth waa 
to provide FastAccess only t o  those BellSouth end users who decidcd 
t o  change their voice provider. We agree. 

Although FDN argues that we overlooked a material aspect of 
the anticompetitive allegation, it fails to demonstrate that a 
point of fact or law has been overlooked. In OUT decision, we 
determined In part that BellSouth's practice of disconnecting its 
FastAccess Service unreasonably penalizes customers who desire to 
have access to voice senice from FDN and DSL from BellSouth. 
Order a t  11. Further, we determined that this practice creates a 
barrier to competition in the local telecommunication8 market. & 
Consequently, we found that BellSouth shall continue to provfde its 
FastAccesa Internet Service to end users who obtain voice service 
from F" over UNE l w p e .  

t 

We believe that  w e  were clear in our decision requiring 
BellSouth to continue to provide FastAccess Senice to those 
BellSouth customers who choose to switch their voice provider. Id. 

 he Order clearly demonstrates that we considered the arguments 
raised by FDN. Thus, F'DN's Motion is mere reargument, which is 
inappropriate for a motion for reconsideration. Thus, FDN'a motion 
is denied. 

BELLSOUTH'S MOTION FOR RECONSIDERATION 

As stated previously, the standard of review for a motion for 
reconsideration is whether the  motion identifies a point of fact ox 
law which was overlooked or which the Commission failed to consider 
in rendering its Order. See Stewart Bonded Warehouse. Inc. v. 
Bevia, 294 So. 2d 315 ( F l a .  1974);Diavond Cab Ca. v .  Kinq, 146 So. 



. 

ORDER NO. PSC-02-1453-FUF-TP 
DOCKET NO. 010098-TP 
PAGE 5 

. - .  

* 
2d 889 ( F l a .  1962) ; and pinqree v. Ouaintance, 394 So. 26  162 (Fla. 
imt DCA 1981). We have applied thie same standard in addreasing 
BellSouth' 8 motion. 

I 

We believe that BellSouth has fa i led  to demonstrate that we 
made a mistake of fact  or law in rendering our decision. 
Therefore, we deny BellSouth's Motion for reconsideration regarding 
this issue. 

In its Motion, BellSouth states that w e  have improp'erly 
converted an arbitraliuc x d e r  the X z t  izfc z atace law complaint 
case. BellSouth argues that its FastAccese Zncernet Service is, a 
nonregulated nontelecommuicatione DSL-based eervice. Thus, 
BellSouth concludes that it is not a service over which t h i s  
c o d s s i o n  has jurisdiction. FDN responds that nothing precludes 
the Commission's independent consideration of atate  law i s sues  in 
addition to ita authority under Section 252 of the A c t .  We agree, 
Section 251(d) ( 3 )  of the A c t  provides that the FCC shall not 
preclude : 

the enforcement of any regulation, order, or policy of a 
state  commission that: 

(A) establishes access and interconnect ion 
obligations of local carriers; 
{B) is consistent with the requirement8 of thia 
Section [251] ; 
( c )  does not subatantially prevent implementation 
of requirement8 of t h i s  section and the purposes of 
t h i s  part. 

Order at 10. .Further, we believe that pursuant to Section 
364.01  ( 4 )  (b) , Florida Statutes,  the Comission's PUI~OSC in 
promoting competition is t o  ensure -the availability of the wideat 
possible range of consumer choice in the provision of a l l  
telecommunications services.' Order at 9. 

BellSouth contends that the FCC determined that BellSouth' a 
practice of not providing its  federally-tariffed, wholesale ADSL 
telecommunications service on UNE loopa is not discriminatory and 
therefore does not violate Section 202ta) of the A c t .  BellSouth 
states  that the purpose of Section 706 of the A c t  is to encourage 
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the deployment of advanced services and that t h e  Cornmission's 
decision does not  seek to promote advanced services but to promote 
competition in the voice rnaxket. FDN responds that while it is 
true that one of the factors which prompted the  Conmimion's 
decision was to promote competition in the local voice market, the 
Commission' B Order supports deployment and adopt ion of advanced 
services a8 promoted by Section 706  of the A c t ,  by removing 
significant barriers that  l i M t  consumer choice in the local voice 
market. We agree. As stated in the Order, we determined that 
Congress has clearly directed sta te  commissions, as well a@' the 
FCC, ~ 4 2  ~ n c c ~ ~ a ~ z  L b & y i k ~ k  2 Z  advanced telecommunications 
capability by using, among other things,  "measures that promqte 
competition in the local telecommunications market, or other 
regulating methods that remove barriers t o  infrastructure." Order 
a t  9 .  

BellSouth maintains that it i8 efficient for BellSouth to 
provide its FastAccess DSL aexvice when it is providing the basic 
telephone service. FDN reaponds that if a customer cannot obtain 
cable modem service and BellSouth is the 80le provider of DSL, 
BellSouth is put in a position of competitive advantage over ALECs. 
AS s t a t e d  in our Order, the Florida statutes provide that w e  must 
encourage competition in the local exchange market. Specifically, 
as se t  f o r t h  in Section 364.01 ( 4 )  (9) , Florida Statutes, the 
commission shall IC] nsure that a l l  providers of telecomnications 
services are treated fa i r ly ,  by preventing antieonrpetitiv. 
behavior. . . . " Order a t  9 .  As z6dressed in the Order, w e  found 
that BellSouth's practice of disconnecting its FastAccess service 
when a customer changes t o  another voice provider is a barrier to 
entry into the local exchange market. Order at 4 , 8 .  

Furthermore, although Ballsouth indicates that  the D.C.  
Circuit Court of Appeals vacated the FCC's Line Sharing Order 
because the  FCC fai led t o  consider the competition in the market 
for DSL service, we do not  believe that the same rationale in that 
decision is applicable here because that decision did not address 
competitive issues arising under state law in which a specific 
finding was made that the disconnection of the service w a s  a 
barrier to local competition. Thus, we do not believe BellSouth 
has identified a mistake of fact or law by the Commission's l a c k  of 
reliance on that decision. 
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BellSouth also requests that the Codssion clarify that 
BellSouth is not required to provide FastAccees service over a 
loop, but instead BellSouth may provide that service over a new 
loop that it i n s t a l l s  to serve the  end user's premises. FDN 
responds that BellSouth's provisioning pxoposal would be harmful 
and undermine the Commission's intent. Further, FDN asserts that  
aecond loope are not ubiquitously available and an additional loop 
would reduce the efficient use of the existing loop plant.  
Although the ieeue of how FastAccess was to be provisioned when a 
BellSouth customer changes h i s  voica service to FDN was not 
addressed in the Cormiuuioa's Ordec, w e  believe that PDN's position 
is in line with the tenor of our decision. While the Order is 
eilent on provisioning, we believe OUT decision envisioned that a 
FastAccess customer' 8 Internet accese service would not be altered 
when the customer switched voice providers. 

We indicated in our Order that our finding regarding 
FastAccess Internet Service should not be construed as an attempt 
to exercise jurisdiction over DSL service but as an exercise to 
promote competition in the local voice market. Order at 11. To 
the extent that BellSouth has requested that our decision be 
clarified in regards to the provisioning of its FastAccess Internet 
Senrice, w e  observe that the provisioning of BellSouth' 8 FastAccese 
Internet Service waa not specifically addressed by our decision. 
However, w e  contemplated that BellSouth would provide its 
FastAccese Internet Service in a manner so that the cuetomer's 
service would not be altered. We note however, that there may be 
momentary disruption6 in senrice when a customer changes to FI"e 
voice service. While we decline to impose how the FastAccess 
should be provisioned, we believe that the provision of the 
,FastAccesa should not impose an additional charge to the customer, 

BellSouth asserts that  for it to provision i t 8  FastAccess 
Internet Service over a UNE loop would be a violation of i ts  FCC 
tariff. Although we acknowledge BellSouth's FCC tar i f f ,  we believe 
that we are not solely constrained by an FCC tariff. As indicated 
in our order, under Section 251(d) of the A c t ,  w e  can impose 
additionalbrequirements as long as they are not inconsistent with 
FCC rules, or Orders, or Federal statutes. We believe that  
BellSouth hao failed to make a showing that our decision is 
contrary to any controlling law. Further, at the hearing, 
BellSouth's witness  William6 testified that although it would be 



. 8 '  
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costly, it would be 
that these technical 
would be technically 
loop. 

b 

feasible to track W E  loops. To the extent 
limitations can be overcome, w e  infer that it 
feasible to provision FastAccess on an FDN UNE 

I 

~n summary, although BellSouth has asserted that w e  overlooked 
a number of material facts ,  BellSouth has not identified a point 
of fact or law which was overlooked or which the we failed to 
consider in rendering our decision. Therefore, the motion, for 
reconsideration shall be denied. However, we envisioned that 
BellSouth's migratica OL its FastAccess Internet Service to az~ GX 
customer would be seamless. Consequently, we claxify that 
BellSouth's migration of its ~ a s t A c c e s s  Internet Service to an PDN 
customer shall be a seamless transition for a customer changing 
voice service from BellSouth to FDN in a manner that does not 
create an additional barrier to entry into the local voice market. 

fn its Motion, BellSouth seeks to s t r i k e  FD"8 Cross-Motion 
for Reconsideration because it believes it is an untimely motion 
for reconaideration. Rule 25-22.060 (1) (b) , Florida Administrative 
Code, provides for cross-motions for reconsideration. while Rule 
25-22.060 (11 ( a ) ,  Florida Administrative Code, doe8 limit certain 
types of motions for reconsideration, the limitation urged by 
BellSouth is not one of them.' Nor could it be reasonably implied, 
because the limitations enumerated in the rule restrict 
reconsideration of orders whose remedies have been exhausted or 
orders that are not ripe for review. More importantly, w e  have 
held that Yolur rules specifically provide for Cross-Matione for 
Reconsideration and the rules do not l i m i t  either the content or 
the subject matter of the cross motion." Order No. 15199, issued 
October 7,  1985,  in Dockets Nos. 830489-TI and 830537-TL. Based on 
the foregoing, we f ind  that BellSouth'a Motion to Strike is denied. 

'Rule 25-22.060 (1) l a ] ,  Florida Administrative Code, prohibits motion8 
for rccon6Sderation of orders disposing of a motion for reconsideration and 
motion8 far reconcideration of FAA Orders. 
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FDN' S CROSS-MOTION FOR RECONSIDERATION 

FDN believes that it faces a greater burden than BellSouth in 
the self-provisioning of DSL loops, because it faces higher costa, 
does not have the same accc8s to capital, and would be unlikely to 
obtain transport back t o  the central office. FpN asserts that. 
BellSouth has an advantage because it buys DSLAMs in bulk. 
However, witness Gallagher only testifies that when nyouvrc buying 
a whole bunch of them, you can buy those, you know, you can buy 
thmc foirl-y cheap." FDN presented no evidence that BellSouth 
purchases D S M e  in bulk or that BellSouth receive3 a discauni an 
its purchase of DSLAMs. In f a c t  late-filed Exhibits 32 and 13 
indicate that the purchase prices for FDN and BellSouth are 
relatively the same. 

FDN also contends that the Commission overlooked evidence that  
even i f  the cost for DSLAMs were the same, FDN is impaired because 
as a smaller company it does not have the same access to capital as 
BellSouth. However, the only testimony presented w a s  witness 
Gallagher's assertion that he does not have the eame captive market 
and that he could not raise the money to collocate FDN's own DSLAM 
because gItlht rates of return aren't there." 

BellSouth responde that there is no evidence that BellSouth 
buye DSLAMS in bulk, nor is there support that Bellsouth receives 
a bulk discount on D S W 8  or line cards. BellSouth contends that 

to consider the economies of scale in performing an impairment 
analyais is not correct. BellSouth states that FDN has failed t o  
meet the  impair standard and that the evidence shows that BellSouth 
has not deployed line cards in Florsda that are capable of 
providing the broadband service FDN seeks to provide. 

F D " e  assertion that the Commission overlooked the FCC'e wid- uncc 

We believe that FDN has failed t o  show any evidence that  w e  
overlooked or failed to consider. We considered the arguments 
presented by FDN and found that "Bellsouth'a arguments regarding 
the impact on the fLEC's incentive to invest in technology 
developments t o  be most compelling.y In so doing, we Order at 17. 

I 

'BellSouth late-filed exhibit 12 Show8 that BellSouth can purchase an 8- 
port D S W  for $6,095, while FDN late-filed exhibit 13 rhowe that  FDN can 
obtain an 8-port =LAM for $6.900. 
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. . .  

also found that "the record reflects that the costs to inetall a 
DSM a t  a remote terminal are similar for both BellSouth and PDN." 
Jd- 1 

F'DN also claims that  we overlooked evidence that even i f  FDN 
were able to collocate a DSLAM it likely would not be able to 
obtain transport back to the central office. However, there wae 
also evidence that  BellSouth offers W E  eubloopa between the remote 
terminal and the central office, and that BellSouth would ecll 
these UNE subloope a t  the raten established b-! UP. -@on 
consideration of this competing evidence, w e  found that  %:U?E: was 
evidence regarding several proposed altematives  of providing DSL 
to consumers served by DLC loops when an ALEC is the voice 
provider-" Order a t  16. 

Finally, FDN asserts that we did not address FDWs ability to 
collocate xDSL line cards when BellSouth begin6 to deploy NGDLC in 
F l o r i d a .  There was testimony that approximately seven percent of 
Bellsouth's access lines were served by NGDLCs, but there was aleo 
testimony that c o h o  cards were not used for BellSouth's XOSL 
service. 

We d i d  not  overlook or f a i l  to consider this issue, because 
the issue was not before us. While FDN docs argue that it has met 
part three of the impair standard, it concludes by stating that 
"[t)herefore, the FCC'e four-part t e s t  is satisfied, and BellSouth 
must be ordered to offer unbundled packet switching where it has 
deployed DLCs."  However, FDN fails to polnt out that an I L K  i a  
only required to "unbundle[] packet switching in situations in 
which the incumbent has placed ita DSLAM in a remote t e d n a l m m  
Remand ordex 1313. Even i f  the impair analysis could be read to 
apply in caaes where BellSouth has deployed combo cards instead of 
DSLAMs, the unbundling requirement is only  designed to remedy an 
immediate harm. The harm alleged by FDN is prospective because 
%one of those NGDLCs and none of those NGDLC system6 are capable 
of using combo cards that would a l so  support data." Based on the 
foregoing, we believe t h a t  FDN has f a i l e d  to identtfy a point of 
fac t  or law which was overlooked or which w e  failed to conaider in 
rendering OUT Order. 

The parties shall be required to file their final 
interconnection agreement within 30 days after the issuance of t h f s  
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Order conforming with Order No. PSC-02-0765-FOF-TP, in accordance 
with Order No. PSC-Q2-0884-PCO-TP, Order Granting Extension of Time 
to F i l e  Interconnection Agreement. Thereafter, th3s Docket should 
remain open pending approval by us of the filed agreement. 

Based on the foregoing, i t  ie 

ORDERED by the Florida Public Service Cadas ion  that Florida 
Digital Network, Inc. ' 8  Motion for Reconsideration is hereby 
denied. It is furtber 

ORDERED that BellSouth Telecommunications, Inc.'s Motion for 
Reconsideration is hereby denied. It is further 

ORDERED that  BellSouth Telecomunication'e fnc. ' 8  Motion to 
S t r i k e  is hereby denied. It i 8  further 

ORDERED that Florida Digital Network, fnc.'s Cross-Motion for 
Reconsideration ie hereby denied. 

t 

ORDERED that the parties shall file an interconnection 
agreement as set forth in the body of t h i s  Order. It is further 

ORDERED that this docket shall remain open pending the 
approval of the interconnection agreement. 

By ORDER of the Florida Public Service Commission this 21st 
Day of o m ,  

4 
B W C A  S. 3AY6, Director 
Division of the Commission Clark 
and Admlnistrat ivt Services 

By: 
Kay F l y d ,  ?hie% 
Bureau of Records and Hearing 
Senricea 

( S E A L )  

FRB 
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NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL RFvI Ew 

The Flor ida  Public Service Commission is required by Section 
1 2 0 . $ 6 9 ( 1 )  8 F l o r i d a  Statutes, to notify parties of' any 
administrative hearing or judicial review of Codseion orders that 
i a  available under Sect ions  120.57 or 120.688 Florida Statutes, a8 
well as the procedures and t i m e  limit8 that apply. Thls notice 
should not be construed t o  mean a l l  requests for an administrative 
hearing or j u d i c i a l  review w i l l  be granted ox result in the reJief 
sougkx 0 

my party adversely affected by the Comission's final action 
in this matter may request: 1) reconsideration o f  the decision by 
filing a motion for reconsideration with the Director, Division o f  
the Commission Clerk and Administrative Services, 2540 Shumard Oak 
Boulevard, Tallahassee, Florida 32399-0850 ,  within fifteen (15) 
days of the issuance of t h i s  order in the form prescribed by Rule 
25-22.060, Florida Administrative Code; or 2) judicial review by 
the Florida Supreme Court in the ca6e of an electric, gas or 
telephone utility or the Pirat  Djstrict Court of Appeal in the case . 
of a water and/or wastewater utility by filing a notice of appeal 
with the Director, Division of the Commission Clerk and 
Administrative Services and filing a copy of the notice of appeal 
and the filing fee with the appropriate court. This filing must be 
completed within thirty ( 3 0 )  days after the issuance of this order, * 

pursuant to Rule 9.110, Florida Rules of Appellate Procedure. The 
notice of appeal must be. in the form specified in Rule 9.900(a) , 
Florida Rules of Appellate Procedure. 
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BEFORE THE. FLORIDA PUBL,ZC SERVICE COMMISSION 

In re: Petition by Florida 
D i g i t a l  Network, Inc.  for 
arbitration of certain terms and 
conditions of proposed 
interconnection and resale 
agreement wi th  Be 11 South 
Telecommunications, Inc. under 
the Telecommunications Act of 
1996. 

DOCKET NO. 010098-TP 
ORDER NO. PSC-03-0395-FOF-TP 
ISSUED: March 21, 2003 

LILA A. JABER, Chairman 
J. TERRY DEASON 

ORDER RESOLVING PARTIES' DISPUTED LANGUAGE 

b BY THE COMMISSION: 

Pursuant to Section 252 of the Telecommunications A c t  of 1996 
( A c t ) ,  Florida D i g i t a l  Network, Inc. (FDN) petitioned fox 
arbitration with BellSouth Telecommunications, Inc. (BellSouth) on 
JanuarJ' 24, 2001. Cb February 198 20018 BellSouth filed it6 
Response to FDWe petition for arbitration. On April 9, 2001, FDN 
f i l e d  a Motion to Amend Arbitration Petition. On April  16, 2001, 
BellSouth filed i t s  Response In Opposition t o  the Motion. FDN 

4 filed its Reply to BellSouth's Opposition to Motion to Amend 
Arbitration Petition on April 3 0 ,  2001. On May 22, 2001, Order No. 
PSC-01-1168-PCO-TP was issued granting FDN' s Motion t o  Amend 
Arbitration Petition. 

Prior to the administrative hearing, the parties resolved a l l  
iseues except one. An administrative hearing was held on August 
15, 2001. On September 26,  2001, FDN filed a Motion to Supplement 
Record of Proceeding. BellSouth filed a timely opposition to FDN's 
motion on October 3 ,  2001. On December 6 ,  2001, Order No. PSC-01- 
2351-PCO-TP was issued denying F D W s  Motion to Supplement Record of 
Proceeding. This docket w a 6  considered at the A p r i l  23, 2 0 0 2 , -  



ORDER NO. 
DOCKET NO. 030098-TP 

PSC-03 - 0395- FOF-TP 

PAGE 2 

4 

Agenda Conference. 
Final Order on Arbitration, was issued. I 

On June 5 ,  2002, Oreer No. PSC-02-0765-FOF-TP, 

On June 17,  2002, FDN filed a Motion for Clarification, or 
Reconsideration. Bellsouth filed its Response to thie motion on 
June 24, 2 0 0 2 .  

On June 20, 2002, BellSouth filed a Motion for 
Reconsideration, or in the Altemative, Clarification. FDN filed 
its  Response/Opposition to this motion on June 2 7 ,  2002 .  "that 
same day, FDN a l s o  filed a 2 k u S 3 - h O t i C a i ;  ZUC F=c=mai<cratfon. 
BellSouth filed a Motion to S t r i k e  Crose-Motion tor 
Reconsideration, or in the Alternative, Response to FDN'a Croes- 
Motion on July 5 ,  2002.  

We note that in t h e i r  pleadings both parties also had 
requested an extension of time to f i l e  an interconnection 
agreement. On July 3 ,  2002, Order No. PSC-02-0884-FCO-TP wa8 
issued granting BellSouth's request for extension sf t i m e  to file 
an interconnection agreement. On October 21, 2002 ,  Order No. PSC- 
02-1453-FOF-TP was issued Denying Motions for Reconeideration, 
Cross-Motion for Reconsideration and Motion t o  Strike. 

On November 2 0 ,  2002, BellSouth filed its executed 
interconnection agreement with FDN. (On February 5 ,  2003 BellSouth 
filed a replacement agreement that contains updated Florida rates 
f o r  unbundled network elements.) Although the F a r t i e s  were able t o  
reach agreement on most points ,  diaagreemnts remained a8 to the 
specific language that should be incorporated into the agreement t o  
reflect the Commission's decision as to BellSouth's obligation . . . t o  continue to provide its FastAcce98 Internet Service to end 
users who obtain voice service from FDN over UNE loopa." On this 
same date, BellSouth a l s o  submitted its Position in Support of I t s  
Proposed Contract Language (BellSouth Position), in which i t  nets 
forth its proposed language where there is a dispute; eimilarly, 
FDN's proposed language i a  contained in i t a  Motion to Approve 
Interconnection Agreement filed contemporaneously (FDN Motion to 
Approve). On December 2 ,  2002, FDN filed a Response to BellSouth's 
Position in Support of Proposed Contract Language (€" ReSpC"). 

6 
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This Order addresses which language, where the parties are in 
disagreement, shall be included "in the final executed 
interconnection agreement filed by BellSouth and FDN. 

We are vested with jurimdiction in this matter pursuant to 
Section 252 of the A c t  to arbitrate interconnection agreements, as 
well as Sections 364.161 and 364.162, Florida Statutes. 

JI. ANALYSIS 

In its Poei:iar'l ir i  Support of its Prci9osed Contract Language, 
3eJlSouth identifies seven major areas where the  parties  disagree 
as to t h e  wording that should be reflected' In t h e i r  agreement. For 
ease of reference, we follow the format in BellSouth's filing, 
discussing the views and arguments of BellSouth and FDN on each 
area, and then provide separate findings as to language for each of 
the seven areas. Language in dispute will be underlined. 

A .  Section 2.10.1 

BellSouth language: 

In order to comply with the Florida Public Service 
Commission's Order in Docket No. 010098-TP, and 
notwithstanding any contrary provisions in this 
Agreement, BellSouth Tariff P.C.C. Number 1, or any other 
agreements or tariff6 o€ 9ellSouth, fn cases in which 
BellSouth provides BellSouth@ FastAccese@ fnternea 
Service I"FastAccess*) t o  an end-user and FTW submite an 
authorized request to provide voice service to that end- 

the end-user who obtaina voice service from FDN over UNE 
I user, BellSouth a h a l l  continue t o  provide FaStACCe8s tQ 

lS22EL 

FDN language; 

In order to comply with the Florida public Service 
Commission's Order in Docket No. 010098-TP, and 
notwithstanding any contraq provisions in this 
Agreement, BellSouth Tsriff F.C.C.  Number 1, or any other 
agreements or tariffs of BellSouth, in cases in which 
BellSouth provides xDSL s e n  ices  las  defined in thia 
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Section 2.10) to an end uaer and FDN submits an 
authorized request to provide voice service to that end 
user,  BellSouth shall continue to provide xDSL se nrices 
to the end user. I 

There are t w o  aspects in dispute here .  

1. FastAccens senrice v. xD SL services 

BellSouth believes t h a t  we only ordered it to continue 
prmziciing F a s t k ~ e ~ s ,  i r s  iilljL-qeed Internet access service, when 
a customer migrates his voice service to FDN. FDN noteB that other 
independent Internet service prcwiders, such a8 Earthlink or AOL, 
can subscribe to BellSouth's tarif  fed interstate ADSL transport 
offering and offer a high-speed Internet access service in 
competition with BellSouth. FDN notee that under BellSouth's 
interpretation of our order, i f  a BellSouth voice customer Who, 
e .g., receives AOL's high-speed Internet Aceese service switches 
his voice service to FDN, BellSouth would be allowed to discontinue 
the provision of the interstate ADSL service, thus eliminating the 
customer'e AOL high-speed Internet access service. FDN asserts 
that we did not intend BellSouth's restrictive reading, which it 
believes is arbitrary, capricious, and unsupported by the record in 
this proceeding. 

b 

Findinq 

In the FDN order, w e  concluded: "Pursuant to Sections 
364.01 ( 4 )  (b) , (4 )  (a ) ,  ( 4 )  (g) , and 364.10, Florida Statutes,  as well 
as Sections 202 and 706 of the A c t ,  we f ind  that for the purpose of 
the new interconnection agreement, BellSouth shall continue to 
provide its FastAccess Internet Access Service to end users w h o  
obtain voice service from FDN over UNE loops." (emphasis added) 
FDN contender that BellSouth bases it6 interpretation 0x1 

*occasional' uses of the term mFastAccesaY in our order. We note 
that FDN cites to nowhere in the record where w e  raised similar 
concerns pertaining to other ISPs. 

We believe that the occurrence of the term "FastAccesa 
Internet Access Service' in,the ordering statemnt unequivocally 
supports BellSouth's language. Therefore, we find that BellSouth's 
language shall he adopted as set forth. . 
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Bellsouth interpret8 our order narrowly, as only requiring 
them to continue providing FastAccess over a FDN UNE loop, but not 
over a m - P ,  if FDN were to subscribe to one. BellSouth asserts 
that the issue in the  arbitration only deal t  w i t h  FastAcccss on UNE 
loops and that there is no record evidence regarding UNE-P. 
Moreover, BellSouth notes that as a facilities-baeed provider, FDN 
purchases UNE loops from BellSouth. 

p sLi I?lSf;Lte6 aellSouth'8 view of our FDN ordsr, inicizi iy-  
noting that  BellSouth'8 position is absurd because a UNE-P is a 
type of UNE loop. In its Response FDN states: 

Shortly after the Commission iesuad its award in the FDN 
arbitration, the Commission permitted Supra Telecom to 
incorporate the FDN arbitration award i n t o  its own 
interconnection agreement. The relief the Comiseion 
provided Supra, which was based on the FDN award and on 
the record from the FDN arbitration, expressly obligated 
BellSouth to continue providing its DSL service when an 
end-user converts its voice service to Supra utilizing a 
W - P  line. It would make no sense a t  a l l  for the 
Commission to sanction an inconsistent r e s u l t  here, as 
BellSouth requests. 

Findifiq 
* 

We agree that in some senae a UNE-P is a form of loop, as 
argued by FDN. We also n o t e  that we concluded on reconsideration 

I in Docket No. 001305-TP (Supra/BellSouth arbitration) that 
BellSouth was obligated to continue providing FastAccese when a 
customer converts his voice service to Supra using a m - p  line. 
However, we believe the t w o  proceedings are distinguishable. In 
the Supra docket, Supra, who currently is a WE-P provider, 
expressly complained that  BellSouth was disconnecting FastAcceae 
when Supra migrated a FastAccesa customer to UNE-P. In fact, the  
approved language in the Supra/BellSouth agreement implementing 
this provision is limited to UNE-p: 

1 

2.16.7 Where a BellSouth voice customer w h o  ie 
subscribing to BellSouth FastAccess internet 

I 
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service converts its voice service to Supra 
utilizing a UNE-P l'ine, BellSouth will 
continue to provide F a s t  Access service to 
that end user.  I 

~n contrast, as noted by BellSouth, there is no mention in the FDN 
proceeding of continuing FastAccess in conjunction with UNE-P 
because FDN represented itself as not being a UNE-P provider; 
rather, they obtain W E  loops from BellSouth, not UNE-P. + 

B. Section 2.10.1.2 

BellSouth language: None 

FDN language: 

For purposes of t h i s  subacction 2.10, BellSouth xDSL 
services include, but are not limited to, (i) the xDSL 
telecommunications services sold to inf onnation services 
providers on a wholesale baais and/or other customers 
pursuant to any BellSouth contract or tariff, and (ii) 
retail information seFices provided by BellSouth that 
utilize xDSL telecommunications provided by BellSouth. 

We find that BellSouth's obligation to continue providing 
high-speed Internet access service is limited to its FastAccess 
information servlce. 

C. BellSouth Section 2.10.1.5; FDN Section 2.10.1.5.1 and 
2.10.1. s 02 

BellSouth language: 

b 

I 

2.10.1.5 BellSouth may not impose an additional charge 
to t h e  end-user associated with the provision of 
FastAccess on a second loop. Notwithstandim t h e  
foresoinq, the end-user shall n o t  be entitled to any 
discounts on FastAccess associated with the Durch ase of 

a 
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other Bellsouth nroducts, e.cr.,  the C omDlete Choice 
discount .  .. 

FDM language : 

2.10.1.5.1 BellSouth may not impose any additional 
charges on FDN. FDN's customers. of Bellsouth'e XaSL 
customer related to the implementation o f  t h i s  Section 
2.10. 

2.10.1.5.2 The cmtraccuai or carl,"::ed ~ i L c 8 ~  term 
and conditions under which BellSouth xDSL services 
provided will not  make anv distinction based UDQD the 
t w e ,  or volume of voice or any other  services nro vide4 
to the customer location. 

In its Position BellSouth indicates that it currently provides 
a $4 .95  Complete Choice discount to its retail voice customers who 
subscribe to both Complete Choice and FaetAccess. It objects t o  

1 FDWS proposed language because it presumably would require 
BellSouth to offer t h i s  discount to FDN's voice customers who 
subscribe to the stand-alone FastAccess service. Bel I Sout h 
contends nothing in federal or sta te  law mandates that it n. . 
.pass on a combined offering discount to custotners who f a i l  to meet 
the conditions for the  combined offer? It notes that anomalous 
discrimination could occur. Far example, a BellSouth FastAccess 
business customer who d i d  not a180 mbscribe t o  Coiaplete Choice 
would pay $79 .95  per month. However, under FDN's theory, a FDN 
f a s t k c e m  business customer, who also d id  not have BellSouth's 
Complete Choice, would instead pay $ 7 5 - 0 0 .  Bellsouth observes that 
tits proposed language is consistent with the comment8 of t w o  of the 
 omm missioners who participated in the agenda conference dealing 
with the parties' motions for reconsideration, where they stated 
that there may be justification for affording a BellSouth customer 
a discuunt when m u h i p l e  services are provided in conjunction with 
FastAccess. Finally,  BellSouth asserts that FDN'a language 
effectively requires the stand-alone FastAeceas offering to be 
identical to BellSouth's standard retail  FaatAccees service. 
However, the stand-alone product BellSouth proposes to offer will 
not have a back-up dial-up Bccount, and will be billed only to a 
credit card. 
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FDN considers its proposed language to be non-discrimination 
provisions that are necessary in order"to achieve the goal of our 
FDN arbitration order. FDN alleges that its 5 2 - 1 0 . 1 . 5 . 2  ". 
.simply requires Bellsouth to provide its xDSL service on a (stand- 
alone basis without regard to other service6 that BellSouth may 
provide the end-user. fDN is particularly concerned about the 
impact of product "bundlesu of voice and data services in which an 
excessive share of the ncost" of the bundled service8 is 
inappropriately imputed to the xDSL services that  end-users acquire 
an [sic] individual basis." FDN further argues that we muat re ject  
BellSDvth',e ~ r e p a c d  h?3~.rl;2rje -b 5 4 s  52.10.1.5, which disqualifie8 
FDN voice customere who retain their PaatAcceas from receivhg 
discounts associated with purchasing other Bellsouth products. FDN 
states that BellSouth's linking of discounts on FastAccess to a 
customer's buying BellSouth voice products -. , .would constitute 
virtually the  same type of tying arrangement that  the Commission 
found unlawful in the first place." 

Pindinq 

As noted by BellSouth, t h i s  issue was debated by the presiding 
panel at the October 1, 2 0 0 2 ,  Agenda Conference. After much 
discuasion, there was agreement that there could be legitimate 
justification for discounts for those customers that obtain all o f  
their sentices from BellSouth, such as a package price. 

Accordingly, we believe that there could be circumstances 
where a customer is entitled to a discount that need not be made 
available to a customer who subscribed only to FastAccese. As 
such, w e  find that BellSouth's propoaed language shall be adopted, 
while excluding " ' 8  proposed language. . 

D. BellSouth Section 2.10.1.6; FDN Section 2.10.1.5.4 

BellSouth language: 

2.10.1.6 BellSouth shall bill the end user for F a stAccesq 
via a credit card. In the event the end user does not 
have a credit card or does not asree t o  any conditions 
associated with Standalone FastAccess. Bell$ outh shall be 
relieved of its  obliqations t o  continue to provide 
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I 

FastAccess to end u s e r s  who obtain .. voice service from FDN 
over UNE loops. 

FDN language: 

2.10.1.5.4 BellSouth will continue to Drovide end us ers 
receivins FDN voice service and BellSouth xDSL service 
the same billins oDtions for xDSL s e n  ice a R  befor e, or 
the  par t i e s  will collaborate on the devehment of a 
billins svstem t h a t  will permit FDN to Brovide billinq 
S G L - V ~ C E S  20 <~d-;sers that receive BellSouth xi3sr.J 
semi ces . 
Bellsouth s t a t e s  that it bills its end users for FastAccess 

either on their bill for BellSouth voice services or on a credit 
card, and notes that its b i l l i n g  systems currently can only 
generate a bill where the end user is a retail voice C U B t O W r .  
Accordingly, since the  FastAccess end user will be a FDN voice 
customer rather than a BellSouth voice customer, Bellsouth opines 
that  its only option 16 to bill such FastAccess customers to a 
credit card. Further, BellSouth asserts that if the customer 
declines to pay by credit card, BellSouth should no longer be 
obligated to provide FastAccess to the customer. 

BellSouth also  notes that in order to provision the FastAccess 
on a second loop, there may be occasions where BellSouth will need 
to re-wire t he  end user'", jacks. Where this occurs, the customer 
w i l l  need to approve t he  re-wiring and provide BellSouth access to 
the premises. Here t o o ,  if the customer objects to the re-wiring 
or providing BellSouth access, BellSouth believes it should be 

1 relieved of its obligation to provide FastAccess. 

FDN objects to Be11South's proposed language in Section 
2.10.1.6. In its Motion to Approve, FDN contends that BellSouth 
ha8 provided no justification for why, when a FastAccess customer 
does not take  h i s  voice service from BellSouth, he must provide a 
credit card for billing. FDN believes that such a practice would 
inconvenience and annoy many customers- As an alternative, FDN 
proposes that FDN and BellSouth arrive at a mutually acceptable 
arrangement whereby FDN cpuld bill customers for BellSouth- 
provisioned FastAccesa. FDN asserts that [i] t i s  not reasonable 
for  Bellsouth to incur the additional expense of provisioning mfr 
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on an expensive stand alone loop but then claim that it is too 
expensive to send a paper bill to the customer for that service." 
Moreover, FDN believes that "BellSouth's alleged billing problems 
should not serve as an excuee relieving BellSouth of its Obligation 
to provide ALEC voice end users xDSL senice,  thereby suppressing 
competition in the voice market.' 

~nfortunately, neither of our two prior orders in thie 
p ~ ~ i  <e>,ins nor the discussion at the recorisidezaLitm 5~ca6.i 
conference provide unequivocal direction as to this implementation 
matter. We believe it is reasonable and is not discriminatory for 
BellSouth to requeet FDN FastAccess customers to be billed to a 
credit card, because this is an option available to BellSouth's own 
customera . However, we do not believe that  BellSouth discontinuing 
a customer's FastAccess service merely because he declines to offer 
up a credit card for billing comports with the intent of our prior 
decisions. To t he  contrary, w e  believe it is incumbent upon the 

that where a FastAccess customer does not provide access to h i s  
premises to perform any needed re-wiring, BellSouth should be 
relieved of its obligation to offer FaetAccese. Because the 
parties have agreed that a FastAccese cuatomer who migrates hi8 
voice service to FDN will have his FastAccess provisioned on a 
standalone loop, then it appears to u6 that  situations like this 
nay arise &ere it is technically infeasible for Bellsouti; te 
provide service. We believe that neither party's language is 
precieely on point, though FDN'o comes closest. 

1 parties to remedy any billing problems. We agree with BellSouth 

I We find that FDN's language should be modified to reflect 
that:  (a) BellSouth may request that service be billed t o  a credit 
card but cannot discontinue service if this request is declined; 
(b) BellSouth may discontinue FastAccese service if access to the 
customer's premises to perform any necessary re-wiring is denied; 
and IC) where a customer declines credit card billing, it is 
incumbent on the parties to arrive a t  an alternative way to b i l l  
the customer. Accordingly, t h e  following language shall be adopted 
for inclusion in the part ies '  agreement, while noting that the 
parties are free to negotiate alternative language that comports 
with t h i s  Order: 
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2.10.1.6 BellSouth may request that  the end user's 
FastAccess service be billed to a"credit card. If the 
end user does not provide a credit card number to' 
BellSouth for billing purposes, the part ies  shall 
cooperatively determine an alternative means to bill the 
end user. If the end user refuses to allow BellSouth 
access to h i s  premises where necessary to perform any re- 
wiring, BellSouth may discontinue the  provision of 
FastAccess service to the end user. 

@ 

We note f u r t h e r  that if parties  GYC -;XFP ?,A ~ z x k  srl q:=rz=mF-.t on 
an alternative means to billing t h e  end user, parties may petitiqn 
the Conmission for relief as  appropriate regarding the dispute. 

E. BellSouth Section 2 . 1 0 . 2 . 5 ;  no comparable FDN language 

BellSouth language : 

If the end user does not  have FastAccess but has some 
o t h e r  DSL service. BellSouth shall remove the DSL service 
associated USOC and process the FDN LSR for the UNE loom 

AS noted by BellSouth, t h i s  issue again pertains to whether 
we ordered BellSouth to continue providing its interstate tariffed 
DSL transport service, or its retail FastAccess I n t e n e t  access 
service. As discussed above, we believe w e  were quite clear that 
our decision pertained solely to the proviekm of FaetAccess 
Internet access service, not the interstate DLS transport offering. 

Accordingly, w e  find that BellSouth's language shall be 
adopted. 

F. BellSouth Section 2.10.2.6; FDN Section 2 .10 .2 .4  

BellSouth language: 

If the end user receives FastAccess service, FDN shall 
folrward to the SPOC end user contact information ( L e .  
telephone number or email address) in order for BellSouth 
to perform its obligations under this Section 2.10. FDN 
may include such contact information on the LSR. After 
receipt of contact information from FDN, BellSouth ehall . 
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have three days to make the election as to which line 
FastAccess service will be provisioned on a8 set forth in 

BellSouth contacts the end user during t h i s  process, 
BellSouth may do so only to validate the end user's 
current and future FastAccess services and facilities. 
During such contact, BellSouth w i l l  not engage in any 
winback or retention efforts, and Bellsouth will refer 
the  end user to F'DN to answer any questions regarding the 
end user's FDN aervices. 

FDN language: 

2.10.2.7 and to notify of that election. If 

f f  the end user receives xDSL service, FDN shall forward 
to the SPOC end user contact information (i.e. telephone 
number or email addxese) in order for BellSouth to 
perform its obligation under t h i s  Section 2.10. FDN may 
include such contact information on the LSR. After 
receipt of contact information from F W ,  BellSouth shall 
have three days to make the election as to which line - XDSL service will be provisioned OA as set f o r t h  in 
2.10.2.5 and to notify FDN of that election. If  
BellSouth contacts the end u8er during t h i s  process, 
BellSouth may do so only to validate the end user's 
current xDSL services and facilities. During such 
contact, BellSouth will not engage in any winback or 
retention efforts, and BellSouth will refer the end user 
to FDN to answer any questiona regarding the end user's 
services. 

BellSouth sta tes  that its addition of "and futurer is intended 
t o  indicate  that  it is permitted to discuss with the end user how 
his FastAccess service would be provisioned prospectively, 
including 

1 

{e.g. i f  a new loop is to be used, how the rewiring would 
be performed); how it would be billed (e-g. if the 
customer currently has a multiservice discount, how the 
billing would change); and any other necessary 
information the customer would need in order to proceed 
with the transition to FDN voice services. ( k l l s o u t h  
Position, p.  10) 
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BellSouth argues that prohibiting it from discussing such matters 
with the end user could undermine the transition being a seamless 
one; moreover, failure by BellSouth to disclose such pertinent 
information could subject Wllsouth to customer complaints. 
Similarly, BellSouth's insertion of the word W l N "  in the l a s t  
sentence is designed to clarify that customer referrals to FDN 
should only pertain t o  FDN-provided services; BellSouth believes 
that inquiries about FastAccess, a BellSouth-provided =mice, 
should be handled by BellSouth, not FDN. 

4 

r"DN contends that i f  EelXcuth must contact FDN's voice 
customer, 8uch contact should be restricted to ". . .discussing and 
validating current facilities and services. a Fundamentally, it 
appears FDN is concerned that during such customer contacts 
BellSouth will demean the FastAccess service that w i l l  be received 
by t h e  customer due to his switching to FDN's voice service. FDN 
believes such contacts are a 'license fox mischief." 

Finding 

It is unclear as to what FDN means by "current facilities and 
services," in that it has agreed to BellSouth's proposal t o  
provision FastAccess for customers who migrate to FDN voice on a 
separate, stand-alone h o p .  It appears inevitable that a 
FastAccess customer will experience a change to his current 
service, because the line on which the FastAccess is to be 
provisioned will no longer also have voice capabilities. Contrary 
to FDN's view, we believe that BellSouth would be negligent if it 
failed to inform the cuatamer of any potential change in his 
service. However,  w e  note that BellSouth's w e  of the phrase "and 
future' does not render the sentence in which it appears campletcly 
clear and unambiguous to us; nevertheless, w e  accept BellSouth's 
representation that customer contacts will be for the limited 
pulrposea described in ita Position. We acknowledge FDN's concems 
and trust that BellSouth's customer contact when service is 
modified would be minimized and competitively neutral ,  

Accordingly, we find that  BellSouth' 8 language shal l  be 
adopted. 

I 

G. BellSouth Sect ion 2.10.2.8; no comparable FDN language 
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BellSouth language: 

If a second facility is not available far either the 
Standalone Service or the newly ordered W E  loop, then 
BellSouth shall be relieved from its obligation t o  
continue to provide FastAccess service, provided that the 
number of locations where facilities are not available 
does not exceed 10% of total UNE orders with FaetAccess. 

BellSouth again argues that providing its FastAccess service 
oz & JLL:.L~~GZE ba.l.iS is the only way it can satisfy O ' J i  J Z . Z l 3 L t = l  
without violating various federal orders. It asserts that if it 
were to put BellSouth's high-speed Internet access service on a UNE 
loop, 

* * .  

BellSouth would be providing its tariffed DSL service for 
itself in a way that is different from how it would be 
providing it for other ISPs. This would put BellSouth in 
violation of the FCC'a orders in the Computer Inquiry 111 
cases; in violation of the FCC's open Network 
Architecture orders; and in violation of its own 
federally filed CEI plan. 

Moreover, BellSouth contends that if it put FastAcceee on FDN's UNE 
loops, other ISPs would argue that  BellSouth was obligated to make 
its interstate DSL offering available to them on UNE loops, too. 
As a coqromiee, BellSouth offers that if it is unable to provision 
standalone FastAccess on more than 10% of WE orders0 it would *. . .have to figure out for i t a e l f  some other way of meeting I t s  
obligation to continue to provide FastAccess." (Position, p.11) 

I FDN objects vehemently to BellSouth's proposal, stat ing that 
it is y I  . .unsupportable and would eviscerate the CommieaionOa 
Arbitration Order." FDN states that the record in t h i s  proceeding 
provides no basis for BellSouth being excused even a single time 
from complying with t h i s  Commission's decision, let alone 10% of 
the time. 

Findinq 
8 

We note that BellSouth argued on reconsidera.tian that to put 
its FastAeeese service on a UNE loop would be a violation of ite 
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FCC t a r i f f .  In the Reconsideration Order, w e  determined that we 
were not constrained by a FCC tariff and that under Section 25l (d)  
we can impose additional requirements as long at3 t h e y  are not 
inconsistent with FCC rules, orders, or federal statutes. We 
concluded that  BellSouth had not shown that our decision was in 
conflict with  any controlling law and thus dismissed BellSouth’s 
argument 

Our deciaion state8 that  VallSouth shall continue to provide 
its FastAccess Internet Service to end users who obtain Soice 
sqrvice from FDN over UNE 100~s.~ We hsva Fcur?d no bp-?~ FP 
orsexs or deliberations in this proceeding to carve out ,an- 
exception, whether it be for a single customer or 10% of F D ” s  UNE 
orders. Accordingly, BellSouth must comply with our specific 
decision. 

W e  find that  Section 2.10.2.8 shall not be included in the 
parties’ agreement. However, i f  BellSouth believes that it is 
important and correct to continue to provide fasthcctes aver a 
separate facility and such facilities are not available and the 
parties can not reach an agreement about how the F a s t  Access would 
be provisioned, parties can f i l e  a petition seeking relief as 
appropriate. 

Accordingly, the parties shall f i l e  the final interconnection 
agreement in accordance with the specific findings a8 set forth in 
this Order wi th in  30 days from the issuance date of the Order 
resolving the disputed contract language. 

Based on the foregoing, it ie 

ORDERED by the Florida Public Service Comission that the 
parties shall file the  final interconnection in accordance with the 
specific findings a8 set  forth in t h i s  Order. It is further 

ORDERED that  the  parties shall f i l e  the final interconnection 
agreement within 30 days from the issuance date of thia Order 
resolving the disputed contract language. It is further 

ORDERED that this dockqt shall remain open in order that the 
parties  may f i l e  a final interconnection agreement. 
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- By ORDER of the Florida Public Service .. Commission this 2lstday 
of March, 2003.  

n A 

Division of the Conrmissionwlerk 
and Administrative Services 

( S E A L )  

FRB 
I 

The Florida Public Service Commission is required by Section 
120 .569(3 ) ,  Florida Statutes, to notify parties of any 
administrative hearing or judicial review of Commission orders that  
is available under Sectione 120.57 or 120.68, Florida Sta tu tes ,  as 
well ae the procedures and time limits that apply. This notice 
should not be construed to mean a l l  requests for an administrative 
hearing or judicial review will be granted or result in the relief 
sought 

I 

Any party adversely affected by the Commission's final action 
in t h i s  matter may request: 1) reconsideration of the decision by 
filing a motion for reconsideration with the Director, Division of 
the Commission Clerk and Administrative Services, 2540 Shumard Oak 
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Boulevard, Tallahassee, Florida 32399-0850,  within fifteen (15) 
days of the issuance of t h i s  order in the fom prescribed by Rule 
2 5 - 2 2 . 0 6 0 ,  Florida Administrative Code; or 2) judicial review by 
the Florida Supreme Court in the caae of an electric, gas or 
telephone utility ox  the F i r s t  District C o u r t  of Appeal *In the case 
of a water and/or wastewater utility by filing a notice of appeal 
with the Director, Division of the Commiseion Clerk and 
Administrative Services and filing a copy of the notice of appeal 
and the filing fee with the appropriate court. This filing must be 
completed within thirty ( 3 0 )  days after the issuance of thi8 order, 
pursuant to Rule 4.1LC, F l z 3 - i k  hiss sf b2pellate Procedure. The 
notice of appeal must be in the form specified in Rule 9.900{a) 8 

Florida Rules of Appellate Procedure. 
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BEFORE THE-FLORIDA PUBLIC SERVIa  COMMISSION 

In re: Petition by Florida 
Digi ta l  Network, fnc. for 
arbitration of certain tems and 
conditions of proposed 
interconnection and resale 
agreement with BellSouth 
Telecommunications, Inc. under 
the Telecommunications A c t  of 
1996. 

DOCKET NO. 010098-TP ? 

ORDER NO, PSC-03-0690-FOF-TP 
ISSUED: June 9 ,  2003 

I 

The followin9 Cnnmiscj mer3 participated in the dispositiar, of 
this matter: 

LIZIA A. JABER, Chairman 
J. TERRY DEASON 

ORDER APPROVING INTERCONNECTION AGREFMGNT 

BY THE COMMISSION: 

Pursuant to Section 252 of t h e  Telecommunications A c t  of 1996 
( A c t )  , Florida Digital Network, Inc. (FDN) petitioned for 
arbitration with BellSouth Telecommunications, Inc. (BellSouth) on 
January 2 4 ,  2001. On February 19, 2001, Bellsouth filed ite 
Response to FDN's petition for  arbitration. On April 9 ,  2001, FDN 
f i l e d  a Motion to Amend Arbitration Petition. On April 16, 2001, 
Bellsouth filed its Response In Opposition to the Motion. FDN 
filed its Reply to BellSouth's Opposition to Motion to Amend 
Arbitration Petition on April 3 0 ,  2001. On May 22, 2001, Order No. 
PSC-01-1168-PCO-TP was issued granting FDN's Motion to Amend 
Arbitration Petition. 

Prior  t o  the administrative hearing, the parties resolved a l l  
issues except one. An administrative hearing was held on Auguat 
15, 2001. This docket was considered at the April 23, 2002 ,  Agenda 
Conference. On June 5 ,  2 0 0 2 ,  Order No. PSC-02-0765-FOF-TP, Final 
Order on Arbitration, w a 6  issued. 

Both part i e s  requested an extension of time to file an 
interconnection agreement. On July 3, 2002, Order No. PSC-02-0884- 
PCO-TP was issued granting BellSouth's request for extension of 
time to 
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On November 20, 2002, Bellso-uth filed its executed 
interconnection agreement with FDN. On F&N- 5, 2003, Bellsouth 
filed a replacement agreement that contains updated Florida rates 
for  unbundled network elements. Although the parties were able to 
reach agreement on most points, disagreements remained as to the 
specific language that should be incorporated into the agreement to 
reflect the Co"ission'6 decision as to BellSouth'6 obligation I . .to continue to provide its FastAccess Internet Setvice to end 
users who obtain voice service from FDN over UNE loops." On this 
same date, FellSouth a l s o  submitted its Position in Support of its 
2i~posefi  ccntiact Language, in which it s e t  forth ==e provsffi 
language where there was a dispute; Similarly, R"s proposed 
language was contained in its Motion to Approve Interconnection 
Agreement filed contemporaneously. On December 2,  2 0 0 2 ,  FDN filed 
a Response t6 BellSouth's Position in Support of Proposed Contract 
Language. 

On March 21, 2003, w e  issued Order No. PSC-O3-0395-FOF-TP, in 
which we resolved the issues pertaining to what language should be 

related decisions. The parties were directed t o  f i l e  a final 
interconnection agreement incorporating the Commission's decision 
within 30 days. 

b contained in the parties' agreement to memorialize the FaatAccess- 

We are vested with jurisdiction in this matter pursuant to 
Section 252 of the Act to arbitrate interconnection agreements, as 
well as Sectiona 364.161 and 364 .162 ,  Florida Statutes. 

On April 17, 2003, BellSouth and FDN filed for approval of 
their f inal  executed amendment to their 3nterconnection Agreement, 

I pursuant to Order No. PSC-03-395-FOF-TP; the amendment is in 
Attachment A to this Order, and is incorporated by reference into 
this Order. We have reviewed the agreement and amendment, and find 
that they comply with our decisions in the aforementioned Order, as 
we13 as the Act .  

Based on the foregoing, it is 

I 

ORDERED by the Florida Public Selvice Comnission that the 
arbitrated interconnection. agreement between Florida Digital 
Network, Inc. and Bellsouth Te~ecommunications, f n c .  is hereby 
approved. It is further 
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ORDERED that this docket is closed. 

By ORDER of the Florida Public Service Commission this 9th Day 
of June, 2003. 

I 

( S E A L )  

FRB 

NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW 

The Florida Public Service Commission is required by Section 
120.569(1) ,  Flor ida  Statutes, to notify part ies  of any 
administrative hearing or judicial review of Commission orders that 
is available under Sections 120.57 or 120.68, Florida Statutes, as 
well as the procedures and time limits that apply. This notice 
should not be construed to mean a l l  requests for an administrative 
hearing or judicial review will be granted or result in the relief 
sought. 

+ 

~ n y  party adversely affected by the Commission8 6 final action 
in t h i s  matter may request: 1) reconsideration of the decision by 
filing a motion for reconsideration with the Director, Division of 
the Commission C l e r k  and Administrative Services, 2540 Shumard Oak 
Boulevard, Tallahassee, Florida 32399-0850 ,  within fifteen (15) 
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days of the issuance of t h i s  order in the form prescribed by Rule 
2 5 - 2 2 . 0 6 0 ,  Florida Administrative Code; or 2)  judicial review by 
the Florida Supreme Court in the case of an electric, gas or 
telephone utility or the F i r s t  Dis t r ic t  Court of Appeal in the case 
of a water and/or wastewater utility by filing a notice of appeal 
with the Directox, Division of the Commission Clerk and 
Administrative Services and filing a copy of the notice of appeal 
and the filing fee with the appropriate court. This f i l i n g  must be 
completed within thirty ( 3 0 )  days after the issuance of this order, 
pursuant to Rule 9.110, Florida Rules of Appellate Procedure. The 
notice of appeal mist k is the ~ C E Z  s ~ ~ ~ i , ' ~  e.< in :mIe 9.900 (a) , 
Florida Rules of Appellate Procedure. 

I 

t 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 

Washington, D.C. 20554 

In the Matter of 

BeliSouth Teleco~Unications, Inc. FlLE No. 

Request for Declaratory Ruling That State Commissions May Not Regulate 

or Retail Broadband Services to CLEC UNE Voice Customers 
- Broadband htcmct. Access Services by Requiring BellSouth To -Provide Wholesale 

EMERGENCY REQUEST 
FOR DECLARATORY RULING 

Introduction and Summary 

BcllSouth Telecommunications, Inc. (%elSouth”) respectfblly requests that the 

Commission issue an expedited declaratory ruling to provide relief h m  a series of state 

commission decisions that are directly contrary to the Triennial Revim Order,] as well as 

other sources of federal law. Those ruiings are currently forcing BellSouth to provide 

service in a manner that this Commission has expressly decided should not bt required, 

and, equally important, discourages competitors fiom investing in broadband fhcilities. A 

prompt decision by this Commission is urgently needed to vindicate the Commission’s 

national broadband and competition policies. An expedited decision is equally neceswy 

to enforce Congress’s express determination “to preserve the vibrant and competitive free 

market that presently exists for the Intemet and other interactive computer scxvices, 

u n f e t f e r e d  by Federal or State regulation.” 47 U.S.C. 4 230@)(2). 

Report and Order and Order on Remand and Further Notice of Proposed 
Rulemaking, Review of the Section 251 Unbundling Obligations of Incumbent Local 
Exchange Curriers, 1 8 FCC Rcd 16978 (2003) (“Triennial Review Order”), petifions for 
“ d a m u s  and review pending, United Sfutes Telecom Ass h v. FCC, Nos. 00-1 01 2, 
00-1 0 15,034 3 10 et al. (D.C. Cir.). 

1 
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The issue presented here arises because some state commissions - including those 

in Florida, Kentucky, Louisiana, and most recently Georgia - have begun telling 

BellSouth to whom it must provide its broadband services, at what price, and on what 

terms and conditions. In direct contravention of this Commission’s unanimous judgment 

in the Triennial Review Order, these state commissions have required BellSouth to 

provide either its wholesale broadband transmission or its retail broadband Intact  

access service over UNE loops leased by CLECs (either on a stand-alone basis or as part 

of the UNE platfionn (bbUNE-P’’))? In some instances, moreover, the states have 

specified that BellSouth may not alter the price it charges for its broadband senice in 

such circumstances and must meet other required terms and conditions (such as a 

“seamless” transition). 

These decisions vio€ate the Triennial Review Order, which expressly holds that 

ILECs need not provide data services on CLEC UNE voice lines, see 18 FCC Rcd at 

171 41,T 270, and they are contrary to Congress’s policy of maintaining a “vibrant and 

competitive” market for Internet Senices “Unfeffered by . . . State regulation.” Moreover, 

state-level regulation of broadband Internet access services creates a patchwork of 

regulatory burdens that is fundamentally inconsistent with the Internet and will work to 

prevent the Commission’s development of the single national Wework necessary to 

preserve the “vibrant and competitive” market that presently exists for the Internet. 

Indeed, the uncertainty and inconsistency that arise fmm state regulation of 

interstate infoxmation seMccs will inevitably diminish facilities-based broadband 

competition. If CLECs can force m ILEC to continue offering broadband sewices to the 

BellSouth’s retail broadband Internet access service is marketed as BellSouth 
FastAccess@ (“FastAcctss”). 

-2- 
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CLECs’ voice customers, their incentive to develop independent broadband capabilities 

and to invest in new and innovative broadband facilities is decreased. By the same token, 

such forced sharing deprives ILECs of the benefit of their investment in DSL 

deployment. Accordingly, these state decisions undermine incentives for investment and 

innovation in broadband, in direct conflict with one of Congress’s and this Commission’s 

urgent policy priorities. 

As 8 legid matter, these state decisions violate this Commission’s d e s  and orders 

for at least h e  indtpendent reasons: 

First, as noted, in the recent Triennial Review Order, the Commission held that 

incumbents are not required to provide broadband services over the same UNE loops that 

CLECs use to provide voice services. See 18 FCC Rcd at 17141,1270. The 

Commission explained that, because voice CLECs can either provide voice and data 

strviccs to their customers or engage in line splitting with other CLECs, incumbents 

should not be forced to provide broadband services to CLEC UNE voice customers. See 

id. Indeed, the Commission concluded, such obligations would be contrary to the core 

congressional policy of encouraging investment and innovation in broadband. See id 7 

261. The Triennial Review Order further establishes that, where, as here, the Commission 

has found “no impairment,” state commission decisions imposing the same obligation 

rejected by the Commission will almost invariably be preempted under 47 U.S.C. 6 

251(d)(3). See id. at 17101,7 195. 

The Triennial Review Order, moreover, invited parties to file petitions for 

declaratory ruling to address such improper sthe decisions. See id BellSouth files this 

-3- 
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Petition in response to that explicit invitation, and urgently requests that the Commission 

take action to nullify these unlawful decisions. 

Second, and independent of this Commission’s holding in the Triennial Review 

Order, for decades this Commission’s Computer Inquiry decisions have established that 

interstate information services should remain free of public-utility regulation. State 

commission decisions that purport to regulate BellSouth’s FastAcccss service - that is, its 

retail DSL-based Internet access service - crash head-on into that fderal policy. 

FastAccess is an unregulated interstate “information service’’ over which the Commission 

has previously preempted state regulation. By purporting to tell BeIlSouth to whom it 

must offer this service - and, moreover, specifying conditions for price and other terms of 

service - state commissions violate those established prohibitions. 

Third, federal law is clear that state agencies generally lack authority to regulate 

interstate telecommunications services; that is particularly the case as to services offered 

under a federal tariff filed with this Commi~sion.~ BeilSouth’s wholesale DSL 

transmission service is provided under such an interstate tariff, and thus it is subject to the 

exclusive jurisdiction of this Commission. State commission decisions ?hat purport to 

interpret that tariff or that impose terms and conditions on that Senice either by itself or 

as a component of BellSouth’s FastAccess service are thus unlaWfuI.‘ 

Accordingly, in response to this Petition, the Commission should declare that: 

Under the Triennial Review Order and other Commission determinations, 

state commissions arc preempted under 47 U.S.C. §- 25 1 (d)(3), as well as other 

1. 

~~ ~ ~~ 

See infiu notes 26-28. 
See discussion infia pp. 26-30. 
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statutory provisions, from requiring that BellSouth provide DSL-based 

services to CLEC UNE voice customers. 

This Commission’s determinations that interstate idormation sewices should 

remain fiee of regulation preempt state commission attempts to require 

BellSouth to provide DSL-bascd Internet access to CLEC UNE voice 

customers. 

2. 

3. This Commission’s exclusive jurisdiction over interstate telecommunications 

preempts state commission decisions purporting to govern the terms under 

which BeIlSouth provides its federally tariflied wholesale DSL ”ission 

either by itself or as a component of BellSouth’s DSL-based Internet access 

service. 

Given the vital importance of these issues to broadband competition and the 

Commission’s policies, the Commission should resolve these issues with the greatest 

possible dispatch. 

Bmckgmwnd 

This Petition involves a recuring issue as to which a Commission decision 

declaring the law is urgently needed to resolve uncertainty and to ensure Uniform 

treatment of broadband Intemet access services. 

In BellSouth’s region done, six state commissions have addressed the question of 

whether BellSouth must continue to provide broadband Internet access service over UNE 

facilities. In accord with this Commission’s judgments, the South Carolina and North 
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Carolina commissions have determined that it would k improper to impose any such 

requirements. 

By contrast, four other state commissions -those in Florida, Geor@a, Loukiana, 

and Kentucky - have, in various, mutually inconsistent ways, ordered BellSouth to 

provide either its federally tariffed wholesale DSL transmission service andor its retail 

FastAccess service6 to CLEC voice customers. Other state commissions bavc similar 

issues pending before them. Thus, BellSouth is subject to inconsistent state 

determinations as to its interstate broadband sencjccs, and it is presently attempting to 

implement the unique requirements of each of these rulings. 

Florida. The Florida Public Service Commission has conducted, and continues to 

conduct, several proceedings concerning the terms and conditions under which BellSouth 

offers its wholesale and retail broadband services. 

In its Find Order on Arbitration, Petition by Florida DigitaZ Network Inc. fur 

Arbitration, Docket No. 01 0098-TP, Order No. PSC-02-0765-FOF-TP (Fla. Pub. Sen. 

Comm’n June 5,2002) (“‘FDN Final Order”) (Attachment 31, the Florida commission 

ordered BellSouth to mntinue to provide FastAccess to existing customers that 

fllbsequently choose another company to provide their voice service over UNE loops. 

Although the Florida commission conceded that, under this Commission’s Computer 

’ See Order on Arbitration, Petition of IDS Telcom, LLC for Arbitration, Docket 
No. 2001 -1 9-C, Order No. 2001 -286, at 28 (S.C. Pub. Serv. Com”n Apr. 3,2001) 
(Attachment 1 hereto) (dismissing as “without merit” the claim that a decision not to 
provide DSL service Over a CLEC’s loop “is somehow anticompetitive”); Order and 
Advisory Opinion Regarding Section 27 1 Requirements, Application uf BellSouth 
Telecommunications, Inc. To Provide In-Region, hterL4 TA Service, Docket No. P-55, 
Sub 1022, at 204 (N.C. Utils. Comm’n July 9,2002) (Attachment 2). 

‘ FastAccess is the trade name that BellSouth uses for its retad high-speed DSL 
Internet access service. 

-6- 
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Jrqurry orders, it lacked authority to regulate FastAccess, it nevertheless found that it had 

authority to order this relief because, the Florida commission believed, its decision 

regulated only local voice service. The Florida commission ultimately detailed multiple 

terms and conditions implementing its regulation of FastAccess.’ 

The Florida commission imposed similar obligations on BellSouth in the course 

of the BellSouth-Supra Telecommunications (“Supra”) arbitration.* BellSouth’s 

challenges to both the Florida Digital Network (“FDW’) and Supra decisions are pending 

in the United States District Court for the Northem District of Florida (Nos. 4:02-CV- 

325-SM & 4:03-CV-2l2-RN/wCS). 

Additionally, the Florida commission has before it a pending case, Docket No. 

020507-TP, involving a complaint filed by the Florida Competitive Carriers Association 

(“FCCA”). That complaint seeks, in part, to extend the Florida cornmission’s prior 

rulings to require BellSouth to provide FastAcccss to customers that were not receiving 

’ In particular, the Florida commission specified that: ( I )  the ruling is limited to 
FastAccess service and docs not apply to xDSL services such as the underlying 
broadband transmission; (2) any pricing discounts available to customers that purchase 
the bundle of services including Complete C h o i d  and FastAccess need not be made 
available to customers who receive FastAccess only; (3) aside fiom those exceptions, 
BellSouth may not generally charge diffemt rates to stand-alone FastAccess customers 
than it does to BellSouth voice customers; (4) BellSouth can q u e s t  payment via credit 
card but, if a customer refuses, it is incumbent on the parties to find an alternative method 
of payment; (5)  BellSouth can discontinue FastAccess service if access to premises is 
denied to perform rewiring; (6) BellSouth is permitted to contact CLEC customers to 
ensure that FastAccess service is continued; (7) BellSouth may provide FastAccess 
s e M c t  on a separate line if the transition is “seamless”; and (8) BellSouth is not relieved 
fiom its obligation to continue to provide FastAccess service if a second facility is not 
available. See Order Resolving Parties’ Disputed Language, Petition by Florida DigituZ 
Netwurk Inc. for Arbitrufion, Docket No. 01 Oo98-”F’, Order No. PSC-03-0395-FOF-TP 
(Fla. Pub. Sew. C o m ’ n  Mar. 21,2003) (Attachment 5).  

BellSouth Telecommunications, Inc. for Arbitration, Docket No. 001 305-TP, Order No. 
PSC-02-0878-FOF-TP @la. Pub. Sew. Comm’n July 1,2002) (Attachment 7). 

* Order on Procedural Motions and Motions for Reconsideration, Petition by 
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such service when they obtained voice service from a CLEC, but subsequently requested 

it. The FCCA complaint also seeks to extend the application of the FDN and Supra 

rulings to all competitive carriers. The Florida commission has held a hearing on this 

complaint, but has not yet resolved it. 

Kentuck. In the context of a section 252 arbitration proceeding between 

BellSouth and Cinergy Communications Company, the Kentucky Public Service 

Commission voted 2- 1, over the dissent of its chairman, to order BellSouth to pmvA& 

wholesale federally tariffed DSL transmission service to Internet service prdders 

(“ISPs”) on CLEC UNE voice lines. The Kentucky commission did not, however, 

require BellSouth to provide its retail FastAccess d c c  over the UNE-P or UNE-L. 

Copies of the relevant orders of the Kentucky commission are Attachments 8 to 10 

hereto. BellSouth has sought feded court review of the Kentucky decision. See 

its 

BellSouth Telecomm., Inc. v. Cinergy Communications Co., No. 03-23-JMH (E.D. Ky.). 

Louisiana. On April 4,2003, the Louisiana Public Service Commission issued 

Clarification Order R-261734: requiring BellSouth to continue to provide its w h o l d c  

DSL service and its retail FastAccess service to customers that elect to change their voice 

smice to a competitive carrier utilizing the UNE-P. BellSouth has Sought review of the 

Louisiana wmmission’s decision in federal court, where bricfbg is undmay. See 

BellSouth Telecomm., Inc. v. Louisiana Pub. Sen. Comm ‘n, No. 03CV372-D-M2 (M.D. 

La.). 

Clarification Order R-26 173-A, BellSouth ’s Provision of ADSL Service to 
End-Users over CLEC Loops, Docket R-26 173 (La Pub. Sew. Comm’n Apr. 4,2003) 
e(Clm@cation Order R-26173-A”) (Attachment I 2). 

-8- 
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Georgia. On April 29,2002, MCImctro Access Transmission Scmices, LLC and 

MCI WoridCom Communications, Inc. (collectively, “WorldCom”) filed a complaint 

before the Georgia Public Service Commission, demanding that the Georgia commission 

order BellSouth to discontinue its policy of refusing to provide FastAcccss SerYice to 

WorIdCom voice customers over the high-frequency portion of their voice lines and to 

permit WorldCom to provide UNE-P voice Service over the same lines BellSouth uses to 

provide FastAccess senice. 

Oa October 2 1,2003, the Georgia commission voted 3-2 that BellSouth’s policy 

of offering FastAccess only on BellSouth voice lines was contrary to its interconnection 

agreement with WorldCom (because it was allegedly discriminatory), as well as in 

violation of a provision of Georgia law prohibiting anticompctitive practices.” 

Pending Section 252 Cases. in addition to these decisions, 1TC”DcltaCom has 

filed a petition for arbitration under section 252 of certain unresolved interconnection 

disputes before the state commissions in Alabama, Tennessee, and Mississippi requesting 

arbitration of the following issue: ‘Should BellSouth continue providing the end uscf 

ADSL service where ITCADdtaCom provides UNE-P lecd seryice to that Same end user 

on the same line?” Attachment 14 at 17; Attachment 15 at 18; Attachment 16 at 17. 

The controversy over this issue is not limited to the BellSouth region. To 

BellSouth’s knowledge, state commissions in Ohio, Michigan, and IHinois have 

addressed and, to date, rejected requirements akin to those at issue here.’’ Related issues 

See Order on Complaint, Perition of MCImepo Access Transmission Services, IO 

LLC ef 02. for Arbitrution, Docket No. 1 1901 -U (Ga. Pub. Sew. Comm’n Nov. 19,2003) 
(Attachment 13). 

LLCfor Arbitration, Case No. 01 -1 3 19-TP-ARB (Ohio Pub. Utils. Comm’n Nov. 7, 
* I See Arbitration Award, Perition of MClmeh.0 Access Trummission Services, 

-9- 
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are presently pending before the Maryland Public Service Commission.1z The issue may 

well be presented elsewhere as well. 

Thus, although this Commission has previously dctennined, as part of its 

established federal h e w o r k ,  that BellSouth is not required to provide broadband 

services to CLEC IJNE customers, BellSouth is presently undertaking the costly and 

burdensome efforts of attempting to comply with these multiple and inconsistent state 

requirements for provisioning its broadband d c t s .  

Analysis 

I. STATE COMMISSION DECISIONS REQUIRING BELLSOUTH TO 
PROVIDE BROADBAND TRANSMISSION AND/OR BROADBAND 
INTERNET ACCESS ARE CONTRARY TO, AND PREEMPTED BY, 
THE DECISIONS OF THIS COMMISSION. 

This Commission established in the Triennid Review Order that states may not 

impose unbundling obligations that this Cornmission has considered and rejected. In the 

same Triennial Review Order, the Commission expressly rejected the same obrigation 

that is at issue here and that has been imposed by four state commissions in BellSouth’s 

region. Accordingly, this Coxnmission should expeditiously declare those statc 

commission decisions to be contrary to federal law and preempted. 

a. This Commission established a clear preemption rule in the Triennial 

Review Order. It held that, where the Commission has determined that an ILEC need not 

2002) (Attachment 17); Order Denying Rehearing, Ameritech Michigan ‘s Complislnce 
with the Competitive Checklist in Section 271 of the Federal Telecommunications Act of 
1996, Care No. U-12320, at 6 (Mich. Pub. Sew. Comm’n Mar, 29,2002) (Attachment 
18); Phase I Interim M e r  on Investigation, lnvestigation Concerning fllinois Bell 
Telephone Compqv ’s Compliance with Section 271 of the Telecommunications Act of 
1996, Docket No. 01 -0662, at 226 (Ill. Commerce Comm’n Feb. 6,2003) (Attachment 

See Complaint of Closecall America, Inc., Docket No. 8927 (Md. Pub. Sew. 

19). 
12 

Comm’n filed May 2,2002). 
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make available a certain facility or firnctiodity on an unbundled basis, that 

determination of federal law will h o s t  invaiiably preclude a state commission fiom 

reaching a contrary judgment under state or federal law. 

The Commission stated that a state agency has no authority to order unbundling 

of a network element that the Commission has determined “must not be unbundled, in 

any market, pursuant to federal law.” Triennial Review &der, 18 FCC Rcd at 17096, 

7 187. “[Sletting a national policy for unbundling some network elements i s  necessary to 

send proper investment signals to market participants and to provide certainty to 

requesting carriers.” Id 

A state commission may not avoid this result by purporting to act under state, 

rather than federal, law. State commissions are “prechded from enacting or maintaining 

a regulation or law pursuant to state authority that thwarts or fhstrates the federal regime 

adopted in [the Triennid Review Order].” Id at 17099-1 00,n 192 & n.6 12 (citing, inter 

alia, Geier v. American H U ~ Q  Motor Co ,529 U.S. 86 1,873 (2000) (where state law 

frustrates the purposes and objectives of Congress, conflicting state law is “nulli€iad“ by 

the Supremacy Clause)). Thus, the Telecommunications Act of 1996 (“1996 Act”) 

specifically “prevent[s] states h m  taking actions under state law that conflict with [the 

FCC’s] framework and create disincentives for investment.” Id. at 171 01,l 196; see UZSO 

id at 17100,7 193 (“We disagree with those commenters that maintain that, because we 

have permitted states to add UNEs to our national list in the past, we cannot limit their 

ability to continue to do so.”). 

In sum, “[iJf a decision pursuant to state law were to require the unbundling of a 

network element for which the Commission has either found no impairment - and thus 

516827 
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has found that unbundling that element would conflict with the limits in 147 U.S.C $1 

25 1 (d)(2) - or otherwise declined to require unbundling on a national basis, we believe it 

unIikely that such [a3 decision would fail to conflict with and ‘substantially prevent’ 

implementation of the federal regime, in violation of section 25 1 (d)(3)(C).” Id at 171 0 1, 

7 195. 

The Commission expressly invited aggrieved parties to file petitions for 

declaratory ruling such as this one where state commission determinations are contrary to 

these principles. See id 

b. This analysis applies directly here. In the same Triennial Review Order in 

which the Commission established these preemption principles, the Commission 

addressed the same issue that these state commissions have faced in the proceedings 

discussed above - whether ILECs such as BellSouth should be forced to continue 

providing DSL-based services on CLEC UNE lines - and it unequivacdly determined 

that ILECs such as BellSouth need not provide DSL transmission (and thus DSL-based 

Intemet access as well) on UNE loops leased to CLECs. 

CompTel raised this issue in the Triennial Review proceeding. In its comments in 

that proceeding, CoxnpTcl requested that the Commission mandate that ILECs continue 

to provide DSL-based sewices over UNE loops that CLECs use for voice service. 

CompTel argued there that the Commission should require ILECs to offer acccss to just 

the “low-fiequency portion of the loop” - the portion used for voice service - as a W E  

so that the ILECs would be required to continue providing broadband data services over 

the high-frequency portion of the loop. CompTeI argued that this new UNE was 

necessary to address ILECs’ alleged “tying” of voice and data scrvices by rcfusing to 

516827 
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provide their data services except to their own voice customers. CompTel stated that, 

“[Qor years, the ILECs have tied their local voice scrvices with their xDSL products. As 

a result, a customer that wishes to obtain xDSL service from the ILEC while obtaining 

local voice service from a competing canier often is rejected by the ILEC.”’3 

The Commission rcjccted CompTel’s argument. After expressly noting that many 

incumbents refuse to provide DSL on CLEC UNE lines, Triennial Review Order, 18 FCC 

Rcd at 17134,1259, the Commission stated: 

We disagree with CompTel that we should separately unbundle the low 
frequency portion of the loop, which is the portion of the coppa Id loop 
used to transmit voice signals. We cuncZu& that unbundling the Zow 
frequency portion of the loop is not necessaty to a&ess the impairment 
faced by requesting cmiers because we continue (through our line 
splitting rules) to permit 4 Mmowbandservice-on& compiitive LEC to 
rakejid! ahmtuge of an unbundled loup’s capabilities by p tneTins  with 
CI second competitive LEC that will ofler xDSL senice. 

Id at 171 41,n 270 (emphasis added; footnote omitted). The Commission thus made it 

absolutely clear that, “[i]n the event that the customer ceases purchasing voice service 

fiom the incumbent LEC, either the new voice provider or the xDSL provider, or both, 

must purchase the full stand-alone loop to continue providing xDSL d c e . ”  Id at 

171 4O-41,V 269. This has becn a consistent Commission policy since the 1999 Line 

Sharing Order. J4 See Triennial Review Order, 18 FCC Rcd at 17140,n 269 n.798 

(readopting finding contained in the Line Sharing Order that, if a customer switches 

*3 Comments of the Competitive Tclecomm~cations Association, CC Docket 

l4 Third Report and Order in CC Docket No. 98-347 and Fourth Report and Order 
Nos. 01-338 et al., at 43 (FCC filed Apr. 5,2002). 

in CC Docket No, 96-98, Deployment of Wireline Services Ofiring Advanced 
Telecommunications Capability, 14 FCC Rcd 209 12 (1 999) CLine Shring Order”), 
vacated and remanded, United Siates Telecom Ass ’n v. FCC, 290 F.3d 4 15 (x>.C. Cir. 
2002), cert. denied, 323 S. Ct. 1571 (2003). 
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voice service from an incumbent LEC to a competitive LEC, “the competitive LEC must 

purchase the entire loop to continue providing that customer with xDSL service”). 

The Commission has thus held as a matter of national policy that the 

low-frequency part of the loop is not a UNE, or, put differently, that ILECs have no 

obligation to continue to provide DSL services to CLEC UNE voice custorner~.’~ 

Because, as discussed above, the Triennial Review Order establishes that state 

commissions cannot countermand such refusals to require a specific unbundling 

arrangement, that determination is dispositive here. 

Although the state commission decisions discussed ahve use diffkent 

terminology, they require BellSouth to continue to provide DSL-based services to CLEC 

UNE voice customers. See, e.g., Order, Petition of Cinergy Communications Co. for 

Arbitration, Case No. 2001432, at 4 (Ky. Pub. Sew. Comm’n Oct. 15,2002) 

(Attachment 9) (“BellSouth may not refuse to provide DSL pursuant to a request h m  811 

[ISP] who sewes, or who wishes to serve, a customer who has chosen to receive voice 

service from a CLEC that provides Service over the UNE-P.”); Clarification Order 

l5 See also Memorandum Opinion and Order, Joint Application by BellSouth 
C o p ,  er al for Provision of In-Region, JnterLA TA Services in Georga‘u and Louisiana, 
17 FCC Rcd 9018,9100-01,T 157 & n.562 (2002); Memorandum Opinion and Order, 
Application by SBC Communicationr Inc., et al., Pwsuunt to Section 271 of the 
Telecommunicatiom Act of 1996 To Provide In-Region, InterUTA Services in Texas, 1 5 
FCC Rcd 18354, 18517-18, 7330 (2000), appeal dismissed, AT&T Corp. v. FCC, No. 
00-1295 @.C Cir. Mar. 1,2001); Memorandum Opinion and Order, Joint Application by 
BellSouth Corp., et a1 for Provision of In-Region, lnterLATA Services in Alabama, 
KentucAy, Mississippi, North Carolina and South Carolina, 17 FCC Rcd 17595, 17683, 
7 I 6 4  (2002); Memorandum Opinion and Order, Application &y BellSouth Coprution, 
et al., for Authotizarion To Provide In-Region, InterLATA Services in Florida and 
Tennessee, 17 FCC Rcd 25828,25922, 7178 (2002). 

voice lines. Its current policy is to continue to offer service in that context, where 
BellSouth continues to control the relevant facility. 

l6 BellSouth does not object to continuing to provide FastAccess on CLEC resold 



R-26173-A at 1: 6 (“BellSouth is to continue to provide its wholesale and retail DSL 

service to customers who choose to switch voice providers to a [CLECJ utilizing the 

Unbundled Network Element Platform.”). ” That is precisely what the Commission has 

concluded that ILECs should nut be required to do. 

Preemption is all the more wananted here because the Commission’s decision not 

to require this particular arrangement was grounded in the core policies that preclude 

unbundling where impbent  docs not exist: the need to preserve incentives to engage 

in facilities-based competition. As the Commission explained in the Triennial Review 

Order, in detemhing whether to mandate unbundling, it must balance the “uket 

barriers faced by new entrants,” as well as the ‘‘societal costs” of sharing, with the goal of 

“ensur[ingJ that investment in telecommunications infrastructure will generate 

substantial, long-term benefits for all consumers.’’ 18 FCC Rcd at 16984-85,7 5. Part of 

that task involves the recognition that “excessive” sharing requirements “tend to 

undermine the incentives of both incumbent LECs and new entrants to invest in new 

facilities and deploy new technology.” I .  at 16984,n 3. . 
In this context, the Commission concluded that the right incentives to invest in 

and deploy new technologies - to engage in facilities-based competition - are created 
~ ~~ 

The Florida commission’s FDN decisidn permits BellSouth to provide service 
on a stand-alone loop in some circumstances. Such a decision is equally con- to the 
Commission’s rationale, which applies by its terms to any obligation on ihe part of ILECs 
to provide DSL service to a CLEC voice-service customer - whether by entering into an 
arrangement to “share” a line with a CLEC or by offering DSL service over a stand-alone 
loop. The Commission recognized that, once a CLEC has access to the loop, there is no 
obstacle to its providing both voice and DSL (data) service - either independently or in 
conjunction with another provider. See Triennial Review Order, 18 FCC Rcd at 171 35, 

provide one kind of servjce in conjunction with a CLEC providing the other would impair 
the pro-competitive, consumer-welfare-enhancing incentive for competitors to develop 
voice-and-data arrangements that compete in both respects with the incumbent, Id 

261,17141,7 270. Under these circumstances, requiring the ILEC to continue to 

-1 5- 
516827 



when a CLEC cannot rely on the ILEC to provide data (or voice) services to CLEC UNE 

customers. Instead, CLECs should be encouraged to exploit both the voice and data 

capabilities of a UNE loop. The Commission explained that “readopting [its] lint sharing 

d e s  on a permanent basis would likely discourage innovative [line-splitting] 

arrangements between voice and data competitive LECs and greater product 

differentiation between the incumbent LECs’ and the competitive LECs’ offTaings. We 

find that such results would run counter to the statute’s express god of encouraging 

competition and innovation in dl telecommunications markets.” Id at 17135,1261. 

The same analysis applies here, whtrt CLECs, instead of relying on ILEC data 

services, can engage in innovative line-splitting arrangements to provide voice and data 

services and thus create “greater product differentiation” between ILEC and CLEC 

offerings. Indeed, Covad has recently announced broad agreements with AT&T and MCI 

to do just that. Covad’s agreement with MCI provides MCI “with access to Covad’s 

nationwide network, which covers more than 1,800 central offices serving more than 40 

million homes and businesses in 35 states.’”* AT8tT’s deal with Covad similarly 

anticipates a “nationwide rollout of DSL SCfVice that can be packaged as part of an 

AT&T local and longdistance communications bundle. . . - The new offer, which utilizes 

a nationwide data network provided by Covad Communications, enables mnsumers to 

bundle AT&T’s DSL service with other AT&T local and long-distance seTVice~.’’’~ 

It is such voluntary agreements that this Commission’s Triennial Review &der is 

designed to encourage. By contrast, the types of regulatory mandates here arc contrary to 

’* Wireline, Comm. Daily, Sept. 3,2003, at 5 .  

AT&T Launches Bundled DSL kvvices in Four New States, Espicom Bus. 
Intelligence (Sept. 12,2003). 
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the express judgment of the Commission. These state commission broadband decisions 

undermine the federal incentives for CLECs to provision their own broadband services or 

engage in innovative line splitting atrangements in direct conflict with the Commission’s 

established f e d d  framework They are thus preempted. See Triennid Review Order, 

18 FCC Rcd at 17101,V 196 (“We find that our federal h e w o r k .  . . o f f m  the Certainty 

and stability necessary to enable parties to make investment decisions. . . . Iw]e find that 

the limitations embodied in section 25 1 (d)(3)(B) and (C) will prevent states from taking 

actions under state law that conflict with ow framework and create disincentives for 

investment.”). 

II. STATE PUBLIC SERVTCE.COMMISSlONS LACK AUTHORITY TO 
REGULATE BROADBAND INTERNET ACCESS SERVICES. 

A. This Commission Has Established As Federal Policy That Interstate 
Information Services Should Be UnreguJrted. 

This Comrnjssion’s long-established policy is that interstate idonnation sewices 

must remain unregulated The origins of this federal “hands off’ policy with respect to 

information services can be traced back at least 30 years through the Commission’s 

several Computer Inquiry proceedings. Beginning with its landmark Computer I decision 

in 1971, the Commission has consistently determined that what was then known as “data 

processing” was a highly competitive industry not in need of regulation. The 

Commission therefore resolved nor to regulate “data processing Services as such.” Final 

Decision and Order, ReguZatory and Policy Problems Presented by the Interdependence 

of Computer and Cominunicatiun Services and Facilities, 28 F.C.C.2d 267,268,14 

(1971) (“Computer r’). 
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Computer I led to some conhion as to when computer-processing activity should 

be deemed “data processing’’ rather than communications. To resolve this issue, in its 

1980 Computer JI decision, the Commission dexegulated the provision of ull computcr- 

enhanced services (as well as the computers themselves and other customer premises 

equipment, or “CPE”). See Final Decision, Amendment ofsection 64.702 ofthe 

Commission Is Rules u d  Regulutionr @mnd Computet Inquiry), 77 F.C.C.2d 384,428, 

lJ 1 14,447,n 160 (1 980) (“Computer I . ’ ) .  There thus arose a h b m t a l  distinction 

between “basic” services subject to regulation and deregulated “enhanced” Seryices 

(known as ‘Wonnation services” under the 1996 A d o .  See 77 F.C.C.2d at 428, f 114 

(“we are left with two categories of services - basic and enhanced‘?. The Commission 

made very clear its determination that the market for enhanced services must “in 

unregulated to create maximum consumer benefit. It explained that ‘‘the ubsmce of 

traditbmipubiic utility regulatiun of enhanced services offem the greatest potential 

for eflcient utilization and full Cxploiration ofthe intentate ieiecom”icalions 

netwrk” Id at 387, f 7 (emphasis added). 

Furthennore, the FCC said, “[elxpcrience gained from the competitive evolution 

of varied market applications of computer technology offered since the First Comprcter 

Inquiry compels us to conclude that the regulution of enhunced services is simply 

unwurrmted.’’ Id at 433,v 128 (emphasis added). This was so because, among other 

things, the enhanced services market was already “truly competitive.” Id at 428, 

See First Report and Order and Further Notice of Proposed Rulemaking, 
Impkmeniutiun offhe Non-Accounting Sqhepmds of Sections 271 and 272 of the 
Communicotiom Act of1934, as Amended, 1 1 FCC Rcd 2 1905,2 1955-56,y 102 (1 996) 
(“all of the services . . . previously considered to be ‘enhanced services’ arc ‘information 
services'"). 

2D 
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f l113-114,430,~119,433,~128. Moreover, “[i]nhmnt in the offering of enhanced 

services is the ability of service providers to custom tailor their offerings to the 

particularized needs of their individual customcrs,” so that ”to subject enhanced services 

to a common carrier scheme of regulation . . . would negate the dynamics of computer 

technology in this area.” Id at 43 1-32, fl 123. 

Although declining to regulate enhanced services itself, the Commission retained 

jurisdiction over such services, preempting any attempts by state or local authorities to 

impuse inconsistent regulations of their own. E.g., id at 432,a 125 (“[we find h t  the 

enhanced services under consideration in this proceeding . . . fall within the subject 

matter jurisdiction of this Commission.”); Memorandum Opinion and Order on Further 

Reconsideration, Amendment ofsection 64.702 of the Commission’s Rules u d  

Regulations (SecondCompter Inquiry), 88 F.C.C.2d 512,541,183 11.34 (1981) (“In this 

proceeding we have to date preempted the states . . . . States, therefore, may not impose 

common carrier tariff regulation on a carrier’s provision of enhanced services.’’). 

Thus, there can be no serious dispute that the Commission has precluded state 

regulation of interstate information services. As the Commission has stated, a ?major 

goal [that the Commission] sought to achieve in the Computer I’decisions was to prevent 

uncertainty regarding the provision of competitive CfE and enhanced seMces which 

could arise if thm were a threat that regulation by this or other ugencies might inhibit 

unregulated providers or create impediments to innovation by caniers and others.” 

Report and Order, Polity and Rules Concerning the Furnishing of Customer Premises 

Equipment, Enhanced Services and Cellular Communications Services by the Bell 

Operating Companies, 95 F.C.C.2d 1 1 17, 1 126,n 18 (1 983) (emphasis added). 
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The D.C. Circuit upheld the Commission’s exercise of preemptive authority. The 

court explained that, “[flor the federal program of deregulation to work, state regularion 

of. . enhanced services hm to be circumscribed.” Computer & Communicatium Idus .  

Ass ’n v. FCC, 693 F,2d 198,204 (D.C. Cir. 1982) (emphasis added); see also id at 2 14 

(preemption of state regulation is “justified . I . because the objectives of the Computer I’ 

scheme would be frustrated by state tariffing of CPE”). Accordingly, that court held, 

“state regulatory power must yield to the fed&.” Id at 2 16. 

Subsequent Commission orders likewise recognized that state regulation of 

interstate information services would interfere with federal policies. For instance, in its 

initial Computer III decision, the FCC reaffirmed its preemption of state regulation of 

enhanced services. See Report and Order, Amendment of Section 64.702 of the 

Ct”issim ’s RuZes and Regulations mird Computer Inquiry+), 104 F.C.C.2d 958, 1 127, 

1 347 (1 986) (“Computer flf’) (“we do not alter our conclusion in Computer 11 that such 

[enhanced] services must remain fiee of state and federal regulation”). Although the 

Ninth Circuit questioned that policy as to purely intrastate sen ic~:~  there is no doubt that 

the FCC m y  lawfidly preempt state commission decisions as to interstate (and 

jurisdictionally mixed) infomation services that undermine or impede the fderal policy 

that %e absence of traditional public utiiity regulation of enhanced Seryices offers the 

greatest potential for efficient utilization and full exploitation of the interstate 

telecommunications nctwork.” 77 F.C.C.2d. at 387, 77. 

See Cdijorniu v. FCC, 905 F.2d 12 17, 1243 (9th Cir. 1990). 21 
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B. Tbe Commission and the Federal Courts Have Previously Preempted 
State Commission Decisions That Undermined Federal Policy As to 
Enhanced Services. 

The Commission has previously exercised its authority expressly to preempt state 

commission decisions that are incompatible with the federal policy of deregulation of 

enhancedinformation scrvices. In particular, in the Memory Call Order,= the 

Commission preempted the Georgia commjssion’s attempt to regulate an enhanced 

service (voice mail) because it “displace[dJ” the “federal public interest determination’’ as 

to treatment of enhanced services. 7 FCC Rcd at 1623,T 20. 

The Cornmission first determined that the Georgia commission’s decision 

regulated interstate uses of voice mail, see id at 162 1,q 12, and that it was not p c t i d  

to offer separate interstate and intrastate voice mail, see id at 1621-22, fl 13-1 6. The 

Commission then decided that the state regulation (which “froze” BellSouth’s ability to 

offer voice mail) was preempted because it “thwart[ed] achievement of the federal public 

interest objectiveu’’ of allowing “BOCs to make use of their substantial 

telecommunications resources to provide interstate enhand sexvices to the public.” Id 

at 1623, MI 20,22. 

Applying a similar analysis, a federal district court in Minnesota recently 

concluded that a state commission lacks authority to regulate infomation services. In 

Vomge Holdings Cop .  v. Minnesota Public Utilities Commission, No. 03-5287,2003 

US. Dist. LEXIS 1845 1 (D. Minn. Oct. 16,2003), the Minnesota district court enjoined 

the Minnesota Public Utilities Commission &om regulating an infomation Service, d i n g  

22 Memorandum Opinion and Order, Petitionfor Emergency Reliefand 
Declaratory Ruling Filed by the BeIISourh Corporution, 7 FCC Rcd 161 9 (1 992) 
(1Memmy Call Order”). 
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that federal law preempted such state regulation. As the Commission is aware, at issue in 

Vonage was an Intemet-based technology used to provide voice communications via a 

high-speed Internet connection (i.e , “IP telephony”). See id at *3? 

Citing this Commission’s Curnpter Inquiry decisions, as well as the 1996 Act 

(which codifies the distinction between regulated telecommunications seryices and 

unregulated enhancdinfonnation services), the court ruled that the Minnesota 

commission had no authority to impose requirements on this infomation service. The 

court held that, to the extent that Minnesota regulations had the effect of regulating 

infomation services, they were “in conflict with federal law and must be pre-cmpted.” 

Id at *25, $27. “[IP telephony] services necessarily an information services, and stufe 

regulation over [such] services is not permissible beciawe of the recognuable 

congressional intent to leave the Internet and information services lurgeiy untegduted.” 

Id at “27 (emphasis added). In addition, the court held that Congress had expressed an 

“intent to occupy the field of regulation of idonnation services,” id at +27-*28, such that 

the Minnesota commission’s order was preempted as an c‘~bstacle to the 

‘accompplishment and execution of the full objectives of Congress,’” id at *29 (quoting 

Louisiana Pub. Sew. Comm In v. FCC, 476 U.S. 355,368-69 (1986)). 

23 BellSouth does not cite this decision in support of the proposition that IP 
telephony is in fact an information service, an issue that is not relevant hem and as to 
which BeIlSouth does not take a position in this filing. Rather, this decision is important 
k a u s e  it demonstrates that, for services that do qualify as information services, state 
commission jurisdiction is preempted. 
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C. The Commission’s Orders Compel the Conclusion That State 
Commission Decisions Purporting To Require That BeUSoutb Offer 
FastAccess to Particular Customers on Particular Tems and 
Conditions Are Preempted. 

This Commission’s prior decisions compel the conclusion that state commission 

orders (such as those in Florida, Louisiana, and Georgia) that attempt to dictate the tenns 

and conditions of BellSouth’s broadband Internet access Services are preempted. 

As an initial matter, FastAccess is an information service under 47 U.S.C. 

5 153(20). This Commission has determined that “htemet acccss scfvices” arc generally 
& 

“apgropriately classed as Sonnation, rather than telecommunications, services,” and has 

tentatively reached that same conclusion with respect to BOCs.” Moreover, the recent 

Ninth Circuit decision confirms that cable-based Internet access senices are idoxmation 

services; it merely suggests (wrongly, in BellSouth’s view) that these Internet access 

services may also include a tele~mmunications sewice?’ To the extent that is true in the 

wireline context, that telecommunications sewice is the wholesale DSL transmission 

service that BellSouth separately makes available under federal tariff, and which 

BellSouth dots not claim is covered by this Commission’s preemption oi!statc regulation 

of enhancedliionnation services. 

t 

Moreover, these state decisions are not limited to intrastate cornmUnications. As 

this Commission has held, Internet communications are predominately interstate. See 

Order on Remand and Report and Order, htp1emerttatiun of the Local Compe?ition 

Provisions in the Telecommunications Act of 1996; Intercarrier Compensation for 

24 Report to Congress, Federal-State h i n t  Board on Universul Service, i 3 FCC 
Rcd 1 1 501, 1 1536,a 73 (1 998); see Notice of Proposed Rulemaking, AppropTiLlre 
Frame work for Broadband Access to the Internet over Wireline Facilities, 17 FCC Rcd 
301 9,3030,y 20 (2002). * 

See Brand X lnternet Servs. v. FCC, 345 F.3d 1 120 (9th Cir. 2003). 25 
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ISP-BoundTrafic, 16 FCC Rcd 9151,9175, fl52 (2001) (“ISP traffic is propaly 

classified as interstate, and it fdls under the Commission’s section 201 jurisdiction.”) 

(footnote omitted), remanded, WorZdCom, Inc. v. FCC, 288 F.3d 429 @.C. Cir. 2002), 

cert. denied, 123 S. Ct. 1927 (2003); Memorandum Opinion and Order, GTE Telephone 

werating Cos., GTOC TizrirNu. I ;  GTOC Trammirial No. 1148, 13 FCC Rcd 22466, 

22476,y 19 (1 998) (“GTE T,rzfl@&r”) (concluding that Intcrnet access is interstate 

because “the communications at issue here do not tennimte at the ISP’s local sewer. . . 
but continue to the ultimate destination or destinations, very often at a distant Internet 

website”). As with voice mail, BellSouth does not market, and no consumer would buy, 

a separate, wholly intrastate Internet access product. 

Finally, state commission decisions that purport to requirt BellSouth to provide 

service to consumers that BellSouth would not choose to serve and, moreover, to set the 

tenns under which BellSouth offers that service thwart the Commission’s policy that “the 

absence of traditional public utility regulation of enhanced sewices offers the greatest 

potential for efficient utilization and full exploitation of the interstate telecommunications 

network.” Computer II, 77 F.C.C.2d. at 387,T 7. Instead of having market forces 

determine whether BellSouth will choose to offer FastAccess to a particular customer, 

states me purporting to tell BellSouth to whom it must offer its d c e s  @e., CLEC UNE 

voice customers) and on what terms (e g , with only a minimal disruption, at the Same 

rate as BellSouth voice customers, etc.). Those are the very foms of public-utility 

regulation that this Commission and the states impose on telecommunications d c e s ,  

but that, under this Commission’s decisions (as well as court decisions such as Vonage), 

are udawfbl as to information services. As in Memury Cd, this Commission should 
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clear away any possible confusion on this issue and declare that obligations to provide 

DSL-based Intemet access to any particular customers or on any particular t m s  arc 

u n l a w  and preempted. 

Indeed, the states’ lack of authority to impose such regulations on interstate 

information services such as FastAccess is so plain that, in the decisions to date, they 

have not even contested that proposition. The Florida commission, for instance, has 

conceded that BellSouth’s FastAccess service is not subject to regulation. Citing tbis 

Commission’s Computer 11 decision, the state cummission expressly “clgree f d r  with 

BellSouth that it is an “enhanced, nowegdted, nontelecommunications Internet access 

service.” FDN Final Order at 8 & n.3 (emphases added; intcrnal quotation marks 

omitted). The Florida commission thus tried to justify its decision on the pound that it 

was not in fact regulating FastAccess. It stated that its decision “shouId not be construed 

as an attempt by this Commission to exercise jurisdiction over the regulation of DSL 

service,” and in fact was simply exercising authority over the local voice market. Id at 8, 

11. 

That is a transparent dodge. Under any rational understanding, a state 

commission decision that requires BellSouth to continue oficnng a service regulates that 

service. See Texas OBce of Pub. Util. Counsel v. FCC, 183 F.3d 393,421-22 (5th Cir. 

1 9 9 )  (Commission d e s  preventing the disconnection of intrastate service for failure SO 

pay toll charges was a “regulation” of the htrastatc service because “it dictate[d] the 

circumstances under which local service must be maintained’). The state commissions’ 

attempt to characterize this regulation as something else does not change the result. 

111. STATE COMMISSIONS LACK AUTHORITY TO REGULATE 
INTERSTATE COMMUNICATIONS. 
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Separate and apart fiom these other bamiers to state regulation, state “mission 

decisions of the sort at issue here art unlawful because this Commission has exclusive 

authority to regulate interstate Multiple court cases confirm that 

Of particular relevance here, the Commission has concluded that wholesale DSL 

transmission service, when used for Internet access, is jurisdictionally intmtatc under the 

I oo/o d e  applicable to such special access services. See GTE Twz,fOrder, 13 FCC Rcd 

at 22476, 719.  The Commission thus concluded that DSL transmission for Internet 

access is an interstate “special access service . , . warrantingfedera2 regulation” and, in 

particular, federal tariffing. Id. at 22480,T 25 (emphasis added). Indeed, btcause the 

Commission determined that DSL transmission service is subject to federal, not state, 

jurisdiction under the 10% rule, it was unnecessary for the Commission to consider 

arguments whether state regulation was preempted on any other ground: “In light of our 

~~ 

26 See 47 U.S.C. 6 15 1 (creating FCC “[flor the purpose of regulating interstate 
and foreign commerce in communication by wire and radio”); Third Report d Mer, 
MSund WATSMurkef Structure, 93 F.C.C.2d 241,261,y 58 (1983) (‘‘the staten would 
not acquire jurisdiction to regdate . . . interstate access even if [the FCC] were 
abolished”), affd in relevantpart. remanded inpart, hrRRUC v. FCC, 737 F.2d 1095 
@.C. Cir. 1984); Memorandum Opinion and Order, Petitium of MCI Telecomm. & GTE 
Sprint, 1 FCC Rcd 270,275,n 23 (1 986) (stressing the Commission’s “exclusive 
jurisdiction over interstate communications”). 

27 See Crockett Tel. Co. v FCC, 963 F.2d 1564,1566 @.C. Cir. 1992) 
(Commission has “exclusive jurisdiction to regulate interstate common carrier services”); 
Smith v. nlinois Bell Tel. Co., 282 U.S. 133, 148 (1930) ((‘neither these intentate rates 
nor the division of the revenue arising from interstate rates [is] a matter for the 
detennination [of the state]”); NARUC Y, FCC, 737 F.2d 1095,iI 1 I @-C. Cir. 1984) 
(limitation on state authority over interstate services “is essential to the appropriate 
recognition of the competent governmental authority in each field of regulation”) 
(intend quotation Marks omitted); New England Tef. & TeZ. Co. v. AT&T, 623 F. Supp. 
1231,1234 @. Me. 1985) (“It is well settled that the FCC has exclusive jurisdiction over 
. . . interstate service.”). 

1 
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finding that GTE’s ADSL service is subject tofedemljwkdiction under the 

C o ~ s s i o n ’ s  mixed use facilities rule and properly tariffed as an interstate s m k ,  we 

need not reach the question of whether the inseverability doctrine applies.” Id at 22481, 

7 28 (emphis added). 

This Commission’s determination that it has jurisdiction over DSL transmission 

Scrviccs as used for Internet access and that these services should be subject to federal 

tariffmg creates a barrier to state decisions that seek to impose terms and conditions 

either on (1) wholesale tariffed DSL services (as in Kentucky) or (2) as to BellSouth’s 

retail DSL-based Internet access Senrice, as to which wholesale DSL transmission is an 

input. See 47 C.F.R. 0 64.901(b)(l) (requiring BOCs to apply to themselves the same 

tenns and conditions for the transmission component of an information service as they 

make availabIe to other carriers under tarift). 

As federal courts have repeatedly held, state commissions have no authority to 

regulate the terms and conditions of services offered under a ftderal tariff; indeed, if they 

did, that would undermine the Unifomity that a federal tariff is intended to create.*’ If 

28 See Public Sew. Co. v. Patch, 167 F,3d 29,35 (1 st Cir. 1998) (‘“he Supreme 
Court has ruled that where the FERC has lawfully determined a rate, allocation, or other 
matter, a state commission cannot take action that contradicts that fed& detmnination. 
And even without explicit federal approval of a rate, the Court has treated a rate reflected 
in a FERC tariff as setting a rate level binding on a state commission in regulating the 
costs of the purchasing utility.”) (citing Mississippi Power & Light Cu. v. Mssissippi ex 
rel. Moore, 487 US. 354,373-74 (1988)); NuntahaIa Power & Light Co. v. Thornburg, 
476 U.S. 953,962-66 (1 986); see also Ivy Broad Co. v. AT&T Co., 391 F.2d 486,491 
(2d Cir- 1968) (“The published tariff rate will not be uniform if the service for which a 
given rate is charged varies from state to state according to differing state 
requirements.”); AppZuchiun Power Co. v. Public Sent. Comm h, 8 12 F.2d 898,904 (4th 
Cir. 1987) (“states are powerless to exert authority that potentially conflicts with FERC 
determinations regarding rates or agreements af€ecting rates”); Duke Energy Trading & 
M k g ,  L.L.C. v. Dmis, 267 F.3d 1042,1056 (9th Cir. 2001) (terms and conditions in 
federally approved rate schtdules and tariffs “preempt conflicting regulations adopted by 
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BellSouth must provide its federally tariffed sewice under one set of conditions in 

Kentucky (where the state commission has required that BellSouth provide it over CLEC 

UNE lines) and a different set of tams in South Carolina (where the state commission 

has reked  to impose such an obligation), there will be no single federally tariffed 

service, but rather a multitude of different services depending on the judgment of 

different state commissions. That is unlawful. As the Second Circuit has explained, 

“[tJhe published tariff rate will not be uniform ifthe Strvicc for which a given rate is 

charged varies fiom state to state according to diff’ng state rcqUirtmcnts.’a 

Accordingly, the relevant rule is that, as Judge Posncr has explain6d, state law cannot be 

used to vary a federally tariffed service: “Federal law does not merely create a right; it 

occupies the whole field, displacing state For these reasons, two f d d  courts 

have held this year that state commissions are prohibited from regulating federally 

tariffed, federally regulated, interstate special access SerV ic~s .~ ’  

lack authority to regulate fcdtrally tariffed services because that would entail an unlawfid 

the States”), cert. denied, 535 U.S. 1 11 2 (2002); Entergy La., Inc. v. Louisiana Pub. Sew. 
Comm ’n, 123 S. Ct.2050,2053,2056 (2003). 

29 hy Broad Ca, 391 F.2d at 491. 

30 Cahnmunn v. Sprint Corp , 133 F.3d 484,488-89 (7th Cir. 1998); see AT&T 
Co. v. Central Ofice TeL, Inc. , 524 U.S. 2 14 (1 998) (filed tariff determines terms and 
conditions as well as rates, and neither may be altered). 

8,2003) (state regulation was expressly preempted because this Commission had 
“determined that mixed-usc special access is to be classified as interstate unless it 
contains 10% or less interstate traffic”); IZZinois Bell Tel. Co. v. GlobaZcum, Inc., No. 03 
C 0127,2003 WL 21031964, at *2 (N.D. 111. May 6,2003) (holding that state 
“mission lacked jurisdiction to invalidate federal tariffs early tmination charge 
because the special access service at issue was “arsigned to the FCC ’sjwisdictkm under 
fideral tari#Y) (emphasis added). 

31 See mest Cop. v. Scott, No. 02-3563,2003 WL 79054, at *lo (D. Minn. Jan. 
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modification of the terms and conditions of a federal tariff. The Massachusetts 

Department of Telecommunications and Energy, for instance, rejected a CLEC quest  to 

regulate interstate specid access performance because, as it explained, “[i]n order for [it] 

to regulate the quality of federally tariffed special access sewices, [it] would need a 

delegation of authority fiom the FCC.’”’ The Massachusetts commission fiuther 

explained that it could not grant a request to regulate interstate special access ‘‘because to 

do so would be inconsistent with the FCC’s exclusive jurisdiction over the quality of 

service of federally tariffed special access sentices. The Department concludes that it is 

pre-empted fiom investigating and regulating quality of service for federally tariffed 

special access 

to seek a delegation of authority h m  this Commission because it lacked independent 

authority to regulate interstate specid access.34 

Similarly, the New York Public Service Commission decided 

This same analysis applies in the present case as well. Because DSL, a form of 

interstate special access, is subject to the exclusive authority of this Commission, it 

cannot be regulated by the states. 

Indeed, state commission decisions that require BellSouth to provide DSL over 

CLEC UNE loops are d a m  for the additional reason that they not only add a term or 

condition to BellSouth’s federally tariffed service, but also affirmatively contradict 

32 Order on AT&T Motion to Expand Investigation, Invesfigation by fhe 
DepaThnent of Telecommunications and Energy on Its Own Motion Pursuant to G.L. c. 
159, J§ 12 & 16, into Verizon New EnglandInc. &/a Verizon Massachusetts ’Provision 
of Specid Access Services, D.T.E. 01 -34,2001 Mass. PUC LEXIS 94, at * 16 (Mass. 
D.T.E. Aug. 9,2001). 

33 Id at +18-*19. 

34 See New York Pub. Sew. Comm’n Press Release, PSC Strengthens Verizon ’s 
Service @dity Standordr for ‘‘S’cid Services” (May 23,2001) (describing letter 
requesting FCC delegation of authority). 
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BellSouth’s filed tariff. BellSouth’s DSL tariff specifies that the “designated end-user 

premises location” must be “served” by an “existing, in-service, Telephone Company 

provided exchange tine facility.” BellSouth Tariff F.C.C. No. 1, 0 7.2.171A). 

Telephone Company” is a defined term in the tariff and it refers to BellSouth? When a 

CLEC provides voice service to a customer using an unbundled loop, that customer is not 

being served by a “BellSouth-provided” exchange line fhility. Indeed, this Commission 

has specifically detemined that, when a CLEC leases a loop, it, lloI the incumbent 

carrier, controls that facility, and has the exclusive right to use it. See 47 C3.R 

0 51.309; First Report and Order3 Implementation of the Local Cumpetition Provisions in 

the Telecommunications Act of i996,11 FCC Rcd 15499 15635,B 268 (I 996) C[A] 

telecommunications carrier purchasing access to an unbundled network facility is entitled 

to excZwive use of that facility.”) (emphasis added) (subsequent histoy omitted). 

BellSouth cannot be “providing” a facility that it does not control and that another party 

has the exclusive right to use. 

IV. THE COMMISSION HAS BROAD POWER TO ISSUE THE REQUESTID 
DECLARATORY RULING. 

This Commission is authorized to issue declaratory rulings under d o n  1.2 of its 

General Rules of Practice and Procedure: “The Commission may, in accordance with 

section 5(d) of the Administrative Procedure Act, on motion or on its own motion issue a 

declaratory ruling terminating a controversy or removing urpcertainty.” 47 C.F.R. 8 1.2. 

Wilt it is not necessv for a petitioner to show a ‘‘case or controversy in the judicial 

’’ See BellSouth Tariff F,C.C. No. 1, 0 1.1 (Dee. 16, 1996). 
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sense" in order to obtain declaratory relief from the Commjssion,36 there must be a 

showing of a "genuine controversy or uncertainty [that] requires ~larification.~' The 

Commission has "broad and discretionary powers" to issue declaratory relief.38 

The purpose of declaratory d i n g s  is to give guidance to affected  person^ in areas 

where uncertainty or confusion exists.39 The Commission has pmviously held that 

declaratory relief was especially appropriate to address uncertainty and confusion caused 

by a communications company having to comply with state regulatory decisions that 

were contrary to prior FCC decisions. See Telerent, 45 F.C.C.2d at 2 14,y 22,220,138 

("We would be remiss in the discharge of our broad statutory respoDsibilities to remain 

passive in the face of the policy and regulatory codhion which permeates the entire field 

of interconnection as a result of these State actions."; 'Wo State =dation can oust this 

Commission fiom its clear jurisdiction over interstate communications and the regulation 

of the terms and conditions governing such communication . . . ."). 

36 Memorandum Opinion and Order, Establishment of Intersrote Toll SettZernents 
and JurisdictionaI Separatiom Requiring the Use of Seven Culen&r Duy Studies by the 
Rorida Public Service Commission, 93 F.C.C.2d 1287,129~7 9 (1 983) (internal 
quotation marks omitted). 

37 Memorandum Opinion and Order, BellSouth 's Petition for Declaratory Ruling 
or, Alternu!ively, Request fur Limited Waiver of the CPE Rules to Provide Line Building 
Out (LBO) Functionaiity ar ~7 Component of Regulated Network hteface Connectors on 
Customer Premises, 6 FCC Rcd 3336,3342-43, 27 (1 991). 

Declaratory Rulings on Questions ofFederal Preemption on Regularion of 
Inlerconnectiun of Subscriber-jirnished Equipment to the Nutiumuide Switched Public 
TeZephone Network, 45 F.C.C.2d 204,213,721 (1974) ("Telerent"). 

of Accountsfor CIass A und Class B Telephone Compnies, ofthe Commission 's Rules 
and Regulations, 92 F.C.C.2d 864,879,T 43 (1983). 

'' Memorandum Opinion and Order, Telerent Leasing Corp. et ai. Petition for 

39 See Memorandum Opinion and Order, Amendmenf of Part 31, Uniform astern 
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Thus, this Commission has every right and reason to preempt any state 

commission determination that attempts to regulate the rates, ttrms, or conditions of any 

ILEC-provided broadband Internet access service. 

Conclusion 

For all of the reasons discussed herein, BellSouth urgently nquests that the 

Commission issue a de&"y ruling spccifjkg that (1) state commission decisions 

requiring ILECs to provide broadband Internet access to CLEC UNE voice customers arc 

contrary to the Triennial Review Order and thus preempted; (2) state commission 

dwisions requiring the provision of broadband latemet access to CLEC UNE voice 

customers impose regulation on interstate information services in contravention of this 

Commission's orders; and (3) state commission decisions specifyins the tams and 

conditions under which ILECs provide fderally tariffed broadband transtnission either 

on its own or as part of a broadband information service intrude on this Commission's 

exclusive authority over interstate telecommunications and arc thus preempted. 

Respecthlly Submitted, n 

L. BARBEE PONDER, IV 
BellSouth D.C., h c .  
113321%~~t ,N.W.  
Suite 900 
Washington, DC 20036 
(202) 463-41 82 
Fax: (202) 463-4195 

LISA FOSHEE 
BellSouth Telecommunications, Inc. 
675 W. Peachtree Street, N.W. 
suite 4300 
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January 24,2003 

ATLANTA, January 24,2003 - BellSouth Corp. (NYSE: BLS) today 
announced that it has increased its DSL customer base to 1,02 1,000 DSL 
subscribers, including both retail and wholesale customers. BellSouth added 
97,000 DSL customers in the fourth quarter. During 2002, BellSouth added 
approximately 400,000 total customers, representing a growth rate of 64 
percent. 

"BellSouth's continued commitment to delivering superior value and an 
industry-leading customer experience is responsible for our tremendous growth 
with this service. In addition, a variety of available service options has 
contributed to the solid demand from residential, business and wholesale 
customers alike," said Michael Bowling, vice president of DSL Marketing for 
BellSouth. "Not only did we expand our suite of products in 2002 for 
residential customers, we also added an entire new line of FastAccess Business 
DSL products and services to meet business customers' needs. While we're 
proud of customers' recognition through J.D. Power and Associates Awards for 
both consumer and business, we're similarly pleased that so many customers 
place their confidence in BellSouth for Internet and broadband services." 

Focus and Strong Commitment Result in Continued Growth 
BellSouth's continued DSL growth can be attributed to many factors, most 
significantly its market penetration strategy, comprehensive marketing and 
promotions, superior customer service and new value-added services. 
Customers are also more aware of the benefits of high-speed Intemet access 
and stronger demand exists for DSL services that allow them to realize the 
benefits that broadband provides. 

In 2002, BellSouth deeply penetrated markets where DSL was available to 
customers. DSL services are available in approximately 73 percent of 
BellSouth's market. BellSouth utilized targeted marketing promotions to 
encourage more subscribers in the available areas to upgrade from dial-up 
Internet access to BellSouth0 FastAccessO DSL. BellSouth's efforts resulted 
in continued solid growth in BellSouth's DSL subscriber base, which increased 
64 percent in 4 3  2002 over 42 2002 alone. 

Various service improvements enhanced ease-of-use for BellSouth's retail DSL 
customers and the continued success of BellSouth's retail self-install initiative 
for its residential customers were additional critical factors in BellSouth's 
ability to reach its objective. Broadband is no longer for the technological elite. 
BellSouth has created an easy process where customers can install the service 
themselves and be surfing at high-speed in less the five days after ordering 
service in most cases. Approximately 95 percent of residential customers select 
the self-install option. In 2002, BellSouth also extended this offer to business 
customers, which saves them money over professional installation. In addition 
to the self-install option, system and ordering improvements helped speed 
installation times overall. 

BellSouth FastAccess DSL customers continue to recognize BellSouth's award- 
winning customer service. BellSouth received the hghest honors in customer 
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satisfaction in the 2002 J.D. Power and Associates Residential Intemet 
Customer Satisfaction Study for High Speed ISPs in a tie with two other 
providers. BellSouth was also awarded the highest ranking for business 
broadband data service providers in the J.D. Power and Associates Major 
Providers of Business Telecommunications StudySM. As part of BellSouth's 
continued effort to further improve customer service, the company introduced 
automated customer support for BellSouth FastAccess DSL in 2002. Through 
the support site, http://www.support.fastaccess.com/, customers can search for 
commonly asked questions or use the click-to-chat feature and connect directly 
with technical support for quick answers to their questions. 

BellSouth also deployed even more value-added services such as BellSouth 
FastAccess HomeNetworking Service and enhancements to the BellSouth 
Intemet Services Home Page, which serves as a feature-rich portal for 
BellSouth's dial-up and DSL-based Intemet customers. BellSouth FastAccess 
HomeNetworking Service enables users to network multiple PCs, through 
either wired or wireless networks, using one DSL connection. The customer 
portal, located at http://www.home.bellsouth.net/, provides rich content, online 
games, up-to-the-minute news, streaming audio and Internet radio as well as 
high-quality streaming ABC News videos, movie trailers, music videos and 
more. In 2002, BellSouth also launched its Hispanic customer portal, which is 
available at http : //www . miportal. b ellsouth. net/. 

Consumers and small businesses interested in BellSouth FastAccess DSL 
service can get more information online at http://www.fastaccess.coml or by 
calling 1-888-32 1-ADSL. ISPs, CLECs and other wholesalers interested in 
reselling BellSouth wholesale DSL service,. should contact their BellSouth 
account executive. For more information on our CLEC programs, visit 
http://www.interconnection.bellsouth.com/. Businesses are invited to visit 
www. bellsouth.com/business. 

# # #  

For more information contact: 

Brent Fowler, BellSouth 
brent . fow ler@,bellsouth. com 
404-829-8722 

Printer-friendly Version 

Send this document to someone you know 

About BellSouth Corporation 

BellSouth Corporation is a Fortune 100 communications services company 
headquartered in Atlanta, Georgia, serving more than 45 million customers in 
the United States and 14 other countries. 

Consistently recognized for customer satisfaction, BellSouth provides a full 
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array of broadband data solutions to large, medium and small businesses. In the 
residential market, BellSouth offers DSL high-speed Internet access, advanced 
voice features and other services. BellSouth also offers long distance service 
throughout its markets, serving both business and residential customers. The 
company's BellSouth AnswersSM package combines local and long distance 
service with an array of calling features; wireless data, voice and e-mail 
services; and high-speed DSL or dial-up Internet service. BellSouth also 
provides online and directory advertising services through BellSouth@ 
RealPagesxomSM and The Real Yellow Pages@. 

BellSouth owns 40 percent of Cingular Wireless, the nation's second largest 
wireless company, which provides innovative data and voice services. 

NOTE: For more information about BellSouth, visit the BellSouth Web page at 
http ://www. bellsouth. c o d .  

A list of BellSouth Media Relations Contacts is available in the Corporate 
Information Center. 

If you are receiving this document via email, it is because you registered for 
documents of this type. To update your profile or remove yourself fkom our 
list, please visit - http://bellsouthcorp,com/register/n-~oupdate.vtml? 
PROACTNE_ID=cecfc6c9ccc7c8cccec5cecfcfcfc5cececbcfcdc6ccccc9cac5 cf. 
To remove yourself from this list, send an email to 
mailto:unsubscribe@,bellsouthcorp.com? 
PROACTIVE~ID=cecfc6c9ccc7c8cccec5cecfcfcfc5 cececbcfcdc6ccccc9cac5cf. 
To receive documents via email (in either text or HTML) please visit - 
http : //b ell southc o rp . codre  gi st er ? 
PROACTIVE_ID=cecfc6c9ccc7c8cccec5cecfcfcfc5cececbcfcdc6ccccc9cac5cf. 

BellSouth Corporation Headquarters 
1155 Peachtree St. NE 

Atlanta, GA 30309-3610 

Copynght 1996-2004, BellSouth Corp. All Rights Reserved. 
Legal Notices and Privacy Policy I Terms and Conditions 
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4 million long distance customers 
1.5 million high-speed Internet customers 
642,000 Cingula Wireless net additional customers 
345,000 Latin America net additional customers 

For Immediate Release 

January 22,2004 

ATLANTA - BellSouth Corporation (NYSE: BLS) reported earnings per share 
(EPS) of 43 cents in the fourth quarter of 2003, including special charges 
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totaling 8 cents (see below). This compared to reported EPS of 31 cents in the 
fourth quarter of 2002, which included special charges totaling 14 cents (see 
below). 

For the fourth quarter, consolidated revenues increased 0.4 percent to $5.7 
billion compared to the same quarter of the previous year. Net income was 
$787 million compared to $574 million in the same quarter a year ago. 

In accordance with Generally Accepted Accounting Principles (GAAP), 
BellSouth's reported consolidated revenues and consolidated operating 
expenses do not include the company's 40 percent share of Cingular Wireless. 
Normalized results include BellSouth's 40 percent proportionate share of 
Cingular's revenues and expenses. 

Normalized EPS of 5 1 cents increased 13.3 percent in the fourth quarter of 
2003 compared to 45 cents in the same quarter a yeax ago. Normalized 
revenues were $7.3 billion, an increase of 4.1 percent versus the fourth quarter 
of 2002. Normalized net income was $949 million, compared to $846 million 
in the same quarter a year ago. 

Full Year Results 

For the full year of 2003, BellSouth reported EPS of $2.11. This compared to 
7 1 cents in 2002, which included special charges totaling $1.32 outlined in the 
attached fmancial statements. For the full year, consolidated revenues increased 
0.9 percent to $22.6 billion. Reported net income was $3.9 billion compared to 
$1.3 billion the previous year. Normalized EPS was $2.07 compared to $2.03 
in 2002. Including Cingular, revenues were up slightly versus 2002 at $28.7 
billion. Normalized net income was $3.8 billion for the year, up slightly 
compared to 2002. 

Operating free cash flow (defined as cash flow fiom operations less capital 
expenditures) totaled $5.3 billion for the full year. Capital expenditures for 
2003 were $3.2 billion, a reduction of 15.5 percent compared to 2002. Total 
debt at December 31,2003 was $15.0 billion, a reduction of $2.4 billion since 
the first of the year. 

In November, BellSouth's Board of Directors declared an 8.7 percent increase 
in the quarterly common stock dividend, payable February 2,2004. Over the 
last seven quarters, the company has increased its quarterly dividend 3 1.6 
percent to 25 cents per c o m o n  share. 

Communications Group 

In 2003, BellSouth Long Distance and DSL high-speed Internet service 
revenue growth offset access line declines holding Communications Group 
revenues nearly flat at $18.4 billion compared to 2002. In the fourth quarter, 
revenues increased 2.1 percent to $4.6 billion compared to $4.5 billion in the 
same quarter the previous year. Operating margin for the quarter improved to 
25.7 percent compared to 24.6 percent in the same quarter last year. 
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In the fourth quarter, BellSouth AnswersSM packages increased to more than 3 
million, which represents a 24 percent penetration of primary access lines. 
Answers combines customers' local, long distance, Internet and wireless 
services all on one bill. BellSouthO Unlimited AnswersSM contributed to the 
growth in package customers with subscribers exceeding 1 million at the end of 
fourth quarter. Unlimited Answers allows customers to call anywhere in the 
United States anytime for a flat monthly fee. 

BellSouth added approximately 3 million long distance customers during 2003, 
for a total of 3.96 million customers and almost 30 percent penetration of its 
mass-market customers by year-end. During the fourth quarter, about 40 
percent of new customers included international long distance in their calling 
plans. This was due in part to the October introduction of BellSouth's 
International Advantage Plan, which offers residential customers competitive 
flat rates at any time of day to many countries including Canada and Mexico. 

BellSouth added 126,000 net DSL customers in the fourth quarter of 2003, 
compared to 97,000 customer additions in the fourth quarter of 2002, bringing 
its end of year total subscribers to 1.46 million. BellSouthO FastAccessB DSL 
Lite contributed to this increase. BellSouth's Internet access portfolio offers 
customers an easy migration path from dial-up Internet access to two different 
tiers of high-speed Intemet access with the option to add features like home 
networking and parental controls. Lead by DSL, data revenues of $1.1 billion 
grew 4.0 percent in the fourth quarter of 2003 compared to the same quarter of 
2002. 

Total access lines of 23.7 million at December 31 declined 3.6 percent 
compared to a year earlier, impacted by the economy, competition and 
technology substitution. Residence and business access lines served by 
BellSouth competitors under UNE-P (unbundled network elements-platform) 
increased by 199,000 in the fourth quarter. 

Domestic Wireless / CinguIar 

Cingular Wireless added 642,000 net cellularRCS customers in the fourth 
quarter. Cingular's focus on calling plans tailored to local markets and co- 
branding and bundling programs with its parent companies were significant 
contributors to growth at Cingular, which ended the quarter with more than 24 
miIlion cellu1adPC S customers. 

As disclosed in Chgular's press release, the company changed its presentation 
of Universal Service Fund (USF) payments and receipts to a gross basis. 
Reflecting this change, BellSouth's share of Cingulas's revenues was $1.6 
billion, a gain of 5.7 percent compared to the same quarter a year ago. Segment 
operating income was $13 1 million for the quarter compared to $284 million in 
2002. Fourth quarter operating margins were impacted by significantly higher 
gross customer additions, extensive customer retention programs, increased 
advertising and costs associated with launching wireless local number 
portability. For the full year of 2003, segment operating income totaled $9 15 
million compared to $1.1 billion in 2002. 
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Cingular continues to upgrade network efficiency and capability through 
movement of its subscriber base to GSWGPRS and deployment of EDGE. By 
the end of 2003, the company's GSWGPRS network was available to 93 
percent of its potential customers and with approximately 57 percent of 
subscriber minutes traveling on this upgraded network. 

Latin America Group 

Growth in customers, revenues and margins continued in the Latin America 
wireless group during the fourth quarter of 2003. Wireless customers increased 
345,000 on a consolidated basis. Year-over-year, customers increased 1.5 
million, or 18.6 percent. BellSouth's Latin America group served 9.7 million 
customers at year-end. 

Consolidated Latin America revenues increased 30.9 percent to $636 million in 
the fourth quarter of 2003 compared to the same three months of the previous 
year. Strong customer growth in Venezuela, Argentina, Chile and Colombia 
drove the increase in segment revenues. Focusing on growing revenues, 
improving operating margins and targeting capital deployments contributed to 
positive operating free cash flow in 2003. Segment net income was $62 million 
in the fourth quarter and $16 1 million for the fill year. 

During the fourth quarter, BellSouth entered into a debt purchase agreement 
with senior secured creditors of BCP, a wireless company in Sao Paulo, Brazil. 
As a result of the agreement, BellSouth sold its entire interest in BCP and 
recognized a total net loss associated with the sale of $1 61 million. 

Advertising & Publishing 

Advertising & Publishing revenues were $522 million in the fourth quarter of 
2003, a decrease of 6.1 percent compared to the same quarter a year ago, 
resulting in part from reduced spending on advertising and continued 
competition. Segment net income of $147 million was 24.6 percent higher than 
the fourth quarter of 2002, primarily as the result of improvement in 
uncollectibles expense. Full year operating revenues declined 5 -0 percent and 
net income improved 10.1 percent. 

Special Items 

In the fourth quarter of 2003, the difference between reported (GAAP) EPS of 
43 cents and normalized EPS of 51 cents is the result of three special items: 

Foreign currency transaction gains 1 cent Gain 
Pension settlement / severance costs 1 cent Charge 
Sale of Brazil SP 9 cents Charge 

Total of special items 8 cents Charge 
Effect of Rounding 1 cent 

Foreign currency transaction gains - Primarily associated with the 
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remeasurement of US. dollar-denominated liabilities in Latin America. 

Pension settlement / severance costs - This charge represents the net 
severance related costs recorded in the fourth quarter associated with workforce 
reductions, offset by pension settlement gains associated with workforce 
reductions. 

Sale of Brazil SP - Loss on sale of Brazil SP. 

In the fourth quarter of 2002, special charges totaled 14 cents per share, after 
rounding, for: asset impairments (1 1 cents); workforce reduction (3 cents); 
disposition of Listel (3 cents); foreign currency transaction losses (1 cent) and 
an adjustment of 4 cents to Advertising & Publishing results to reflect the 2003 
accounting change. 

About BellSouth Corporation 
BellSouth Corporation is a Fortune 100 communications services company 
headquartered in Atlanta, Georgia. BellSouth and its affiliates serve more than 
45 million local, long distance, Internet and wireless customers in the United 
States and 13 other countries. 

Consistently recognized for customer satisfaction, BellSouth provides complete 
communications solutions to the residential and business markets. In the 
residential market, BellSouth offers DSL high-speed Internet access and long 
distance, advanced voice features and other services. The company's BellSouth 
AnswersSM package combines local and long distance service with an array of 
calling features; wireless data, voice and e-mail services; and high-speed DSL 
or dial-up Intemet service and Cingular Wireless. In the business market, 
BellSouth serves small, medium and large businesses providing secure, reliable 
local and long distance voice and data networking solutions. BellSouth also 
provides online and directory advertising services through BellSouth@ 
RealPages.comSM and The Real Yellow Pages@. 

BellSouth owns 40 percent of Cingular Wireless, the nation's second largest 
wireless company, which provides innovative wireless voice and data services. 

Further information about BellSouth's fourth quarter earnings can be accessed 
at http://www.bellsouth.com/investor. The press release, financial statements 
and BLS Investor News summarizing highlights of the quarter are available on 
the BellSouth Investor Relations web site starting today at 8 a.m. Eastern Time. 

BellSouth will host a conference call with investors today at 10 a.m. Eastern 
Time (ET). Participating will be BellSouth CFO, Ron Dykes and Investor 
Relations Vice President, Nancy Davis. Dial-in infomation for the conference 
call is: 
Domestic: 888-370-1863 
International: 706-634-1 735 

A replay of the call will be available beginning at approximately 1 p.m. (ET) 
today, through January 29,2004. The replay can be accessed by dialing: 
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Domestic: 800-642- 1687 - Reservation number: 436795 1 
Intemational: 706-645-929 1 - Reservation number: 436795 1 

The conference call will also be web cast live beginning at 1O:OO a.m. (ET) on 
our website at http://www.bellsauth.com/investor. A replay of the call will be 
available on the website through January 29,2004. 

In addition to historical information, this document may contain forward- 
looking statements regarding events and financial trends. Factors that 
could affect future results and could cause actual results to differ 
materially from those expressed or  implied in the forward-looking 
statements include: (i) a change in economic conditions in domestic or 
international markets where we operate or have material investments 
which would affect demand for our services; (ii) currency devaluations 
and continued economic weakness in certain international markets in 
which we operate or have material investments; (iii) the intensity of 
competitive activity and its resulting impact on pricing strategies and new 
product offerings; (iv) higher than anticipated cash requirements for 
investments, new business initiatives and acquisitions; (v) unfavorable 
regulatory actions and (vi) those factors contained in the Company's 
periodic reports fded with the SEC. The forward-looking information in 
this document is given as of this date only, and, BellSouth assumes no duty 
to update this information. 

This document may also contain certain non-GAAP financial measures. 
The most directly comparable GAAP financial measures, and a full 
reconciliation of non-GAAP to GAAP financial information, are attached 
hereto and provided on the Company's investor relations web site, 
http://www.bellsouth.com/investor. 

NOTE: For more information about BellSouth, visit the BellSouth Web page at 
http:Ilwww .bellsouth.com/. 

A list of BellSouth Media Relations Contacts is available in the Corporate 
Information Center. 

If you are receiving this document via email, it is because you registered for 
documents of this type. To update your profile or remove yourself from OUT 
list, please visit - http://bellsouthcorp.com/renister/n-noupdate.vtml? 
PROACTIVE_ID=cecfc6c9ccc7c9c8ccc5cecfcfcfc5cececbcfcdc6cccec9cec5cf. 
To remove yourself fi-om this list, send an email to 
mailto:unsubscribe@,bellsouthcorp .com? 
PROACTIVEJD=cecfc6c9ccc7c9c8 ccc5cecfcfcfc5 cececbcfcdc6cccec9cec5cf. 
To receive documents via email (in either text or HTML) please visit - 
http://bellsouthcorp.com/reaister? 
PROACTNE_ID=cecfc6c9ccc7c9c8ccc5cecfcfcfc5cececbcfcdc6cccec9cec5cf. 
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