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)
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)



)
Filed: June 4, 2004
BELLSOUTH’S MOTION TO COMPEL

Defendant and Counter-Claimant, BellSouth Telecommunications, Inc. (“BellSouth”), pursuant to Florida Rule of Civil Procedure 1.380 and Rule 28-106.206, Florida Administrative Code, hereby requests that the Florida Public Service Commission (“Commission”) order IDS Telcom, LLC (“IDS”) to provide full and complete responses to BellSouth’s First Set of Interrogatories and Request for Production.  In support, BellSouth states the following:

1. On March 15, 2004, BellSouth served IDS with its First Set of Interrogatories and Requests for Production (collectively referred to as “Discovery”), both of which are attached hereto as Exhibit A.

2. On April 14, 2004, IDS served its responses and objections to the Discovery.  In its responses, IDS provided incomplete answers or asserted erroneous objections to a host of discovery requests.  On their face, IDS’s objections and responses are fatally deficient.  A copy of IDS’s responses and objections are attached hereto as Exhibit B.

3. BellSouth contacted IDS via email on April 20, 2004 in an attempt to resolve the deficient objections and responses.  See April 20, 2004 email from counsel of BellSouth to counsel of IDS, attached hereto as Exhibit C.  On April 20, 2004, counsel for IDS stated that IDS would get back to BellSouth on the matters raised in the email.  See April 20, 2004 email from counsel for IDS to counsel for BellSouth, attached hereto as Exhibit D.

4. After hearing no response from IDS, BellSouth again contacted IDS on May 4, 2004 to ascertain IDS’s position on the matters set forth in BellSouth’s April 20, 2004 email.  See May 4, 2004 email from counsel for BellSouth to counsel for IDS, attached hereto as Exhibit E.  On that same date, IDS and BellSouth had a conference call to attempt to resolve IDS’s deficient responses and objections.  In that call, the parties reached agreement on most of the issues, whereby IDS agreed to do all of the following by May 18, 2004:  review its original responses and supplement if necessary for some interrogatories, produce responsive documents, or actually provide a responses for other interrogatories.  See Second May 4, 2004 email from counsel for BellSouth to counsel for IDS, attached hereto as Exhibit F.  For certain discovery requests (Interrogatories 14 and 22), IDS stood by its objections.

5. Due to other pending matters, the parties agreed to extend this deadline to May 20, 2004.  

6. IDS failed to comply with the May 4, 2004 agreement between and has not produced any supplemental responses.  Thus, BellSouth is forced to file the instant Motion to Compel to obtain the requested information from IDS. 

7. Rule 28-106.206, Florida Administrative Code, provides that “parties may obtain discovery through the means and in the manner provided in Rules 1.280 through 1.400, Florida Rules of Civil Procedure.  The presiding officer may issue appropriate orders to effectuate the purpose of discovery and to prevent delay, including the imposition of sanctions in accordance with the Florida Rules of Civil Procedure, except contempt.”  

8. Rule 1.380, Florida Rules of Civil Procedure allows for a party to request an order compelling discovery when a party fails to answer discovery.  Importantly, pursuant to Rule 1.380(3), “an evasive or incomplete answer shall be treated as a failure to answer.”  As set forth below, IDS failed to answer, asserted improper objections, or provided evasive or incomplete answers to Interrogatories 2, 12, 17, 18, 22, 23, and 24 and Request for Production No. 1.

9. Interrogatory No. 2:  This Interrogatory asks for the identification of any person who has any knowledge of any allegation asserted in the Complaint. IDS objected to identifying any person who is not a current/former employee of IDS on the grounds that it is "overly broad and purports to seek information regarding BellSouth employees, which are under BellSouth's own possession and control."  This objection is without merit.  First, the Interrogatory is not overly broad as it is narrowly tailored to the identification of persons who have knowledge about allegations in the Complaint.  Second, it is irrelevant whether BellSouth employees are "under BellSouth's own possession and control" as to whether IDS has an obligation to provide a full and complete response to this Interrogatory. If IDS knows that certain BellSouth employees have knowledge about the allegations in the Complaint, then IDS should identify those individuals.  

10. Moreover, IDS’s response is deficient because IDS fails to identify former IDS employees who were substantially involved in the initial complaint between the parties in 2001 that led to the Settlement Agreement at issue in this proceeding, including Keith Kramer, Bill Gulas, and Becky Wellman.  For these reasons, IDS should be ordered to (1) identify all BellSouth employees that may have knowledge about any allegation in the Complaint; and (2) identify all former IDS employees that have knowledge of any allegation in the Complaint.
11. Interrogatory No. 12:  This Interrogatory asks IDS to identify all disputes it is asserting in the Complaint, the value of each dispute, the basis for each dispute, all documents that support the dispute, and the person who has the most knowledge at IDS about the dispute.  IDS objected to the "request for documents in this interrogatory as being protected by the work product privilege."  However, IDS failed to provide a privilege log with its response.  Pursuant to Rule 1.280(b)(5), a party asserting an objection based on attorney-client privilege or work-product doctrine must provide a privilege log, describing “the nature of the documents, communications, or things not produced or disclosed in a manner that, without revealing information itself privileged or protected, will enable other parties to assess the applicability of the privilege or protection.”  IDS has failed to comply with this requirement.   
12. Also, IDS failed to identify the person at IDS who has the most knowledge about the Q Account Dispute, which is the only dispute IDS identified in its response.  Accordingly, BellSouth requests that IDS produce a privilege log as well as provide a complete response to Interrogatory No. 12, identifying the person with the most knowledge regarding the Q Account dispute.
13. Interrogatory No. 17:  This Interrogatory asks for the identification of all communications (verbal/written) between IDS and BellSouth relating to the Settlement Agreement and the Settlement Amendment, including date of communication, medium, all IDS employees involved, and a summary of each communication.  IDS objected to this interrogatory on the grounds that it is "harassing and abusive because the information sought herein can more efficiently be obtained by use of requests for production, supplemented by deposition testimony (if needed)."  This objection is absolutely groundless.  There is nothing "harassing and abusive" about asking the plaintiff in a proceeding to identify through interrogatories all communications between the parties that relate specifically to the dispute at issue.  
14. Further, IDS’s purported “compromise” of producing only certain documents for inspection and copying in lieu of responding to the interrogatory is not sufficient and constitutes and incomplete and evasive answer.  The Interrogatory properly asks for the identification of ALL communications – not just the limited ones that IDS will make available for inspection and copying.  Accordingly, BellSouth requests that IDS identify all communications, both verbal and written, between the parties relating to the Settlement Agreement and Settlement Amendment.  
15. Interrogatory No. 18:  In this Interrogatory, BellSouth requests that IDS clarify its position on the dispute asserted by IDS related to the Q account and the Settlement Agreement.  Specifically, BellSouth asks IDS to explain whether IDS disputes the amount allegedly paid to the Q account and the amount billed to the Q account solely because the amount billed and paid exceeds the amount set forth in the Settlement Amendment.  In response, IDS raises generally inapplicable objections but goes on to provide a "canned" response that does not address the specific question asked and thus constitutes an evasive and incomplete answer.  BellSouth requests that IDS be compelled to provide a full and complete response to the specific, limited question posed in the interrogatory.
16. Interrogatory No. 22:  With this Interrogatory, BellSouth is requesting IDS's gross revenues on a monthly basis since March 2002 to evaluate IDS's potential motives for filing disputes in lieu of making payment of amounts owed.  IDS objected to this Interrogatory on the grounds that it was “harassing, abusive and calls for the disclosure of confidential information that is irrelevant. . . .”  

17. It is BellSouth’s belief that IDS may be submitting erroneous billing disputes to reduce its monthly payment obligations because IDS fails to receive sufficient revenues to cover its costs of doing business.  Asserting improper billing disputes to reduce payment obligations constitutes a violation of the billing dispute provisions of the Interconnection Agreement, which is an allegation in BellSouth’s Counterclaim and a defense to which BellSouth is entitled to raise in response to IDS’s Complaint.  IDS’s gross revenues may prove or disprove this theory and thus is relevant to the proceeding.  BellSouth is willing to enter into a confidential agreement with IDS to address IDS's confidential information concerns.

18. Interrogatories Nos. 23-24:  Interrogatory No. 24. asks for information relating to all legal proceedings where IDS, any owner of IDS, any present or former officer of IDS, and/or any current or former employees of IDS testified about or provided discovery responses relating to IDS’s disputes with BellSouth, including but not limited to the Settlement Agreement and the Settlement Amendment.  Similarly, Interrogatory No. 25 asks for the identification of all legal proceedings where former employees of IDS sued IDS and alleged facts that implicate or relate to IDS's disputes with BellSouth the Settlement Agreement, and/or the Settlement Amendment.  In response, IDS objected on the grounds that such information was irrelevant but then states that "there are no other legal proceedings in which information regarding issues in this docket have been disclosed or otherwise made  a part of any discovery proceeding" and that "IDS will state that it knows of no other legal proceedings (including proceedings involving former employees) which allege any of the facts at issue before the Commission in this docket." 

19. IDS's responses are factually incorrect.  As can be seen by the attached subpoena issued to BellSouth in Case No.: 02-29516CA-01-13, pending in the 11th Judicial Circuit for Miami-Dade County (“Civil Proceeding”), BellSouth has knowledge that (1) Keith Kramer, Bill Gulas, and Becky Wellman, all former employees of IDS (collectively referred to as the “Plaintiffs”), have sued IDS as well as the principals of IDS; and (2) that the Plaintiffs have requested documents and wish to ask BellSouth questions relating to the Settlement Agreement, any modifications to the Settlement Agreement, monies or credits due to IDS under the Settlement Agreement, and the current status of the Settlement Agreement.  See Subpoena, attached hereto as Exhibit G.  

20. In addition, from publicly available pleadings, BellSouth understands that IDS’s CEO, Joe Millstone, was deposed in the Civil Proceeding and that the parties reached a settlement soon thereafter.  See Affidavit of Martin Simkovic, attorney for IDS, attached hereto as Exhibit H (“On May 20, 2003, after the deposition of Joe Millstone, settlement discussions occurred.”); Affidavit of Allan Gold, attorney for Plaintiffs, attached hereto as Exhibit I (“On or about May 20, 2003, after the conclusion of the first part of the deposition of Defendant, Joseph Millstone, the Plaintiffs and Defendants reached an oral settlement.”); Order Granting Plaintiff’s Motion to Enforce Settlement Agreement at 3, attached hereto as Exhibit J (“Joseph Millstone was being deposed and in the middle of Joseph Millstone’s deposition, the deposition ceased.  Oral settlement discussions ensued which were to be reduced to writing.”).  Under the terms of the Settlement, which IDS apparently attempted to get out of, IDS and/or certain principals of IDS agreed to pay the plaintiffs in the Civil Proceeding a lump sum of $135,000 as well as 5 percent of any credits in excess of $2.5 million that IDS received from BellSouth resulting from the Settlement Agreement.  See Motion to Enforce Settlement Agreement, attached hereto as Exhibit K; see also, Exhibit J.  The plaintiffs are now attempting to enforce the 5 percent component of the settlement and have issued discovery to BellSouth in this regard.
  

21. Most, if not all, of the issues identified in the subpoena are also at issue in the instant Commission proceeding.  Further, the terms of the settlement agreement in Civil Proceeding directly relate to the Settlement Agreement and the Settlement Amendment and the amount of credits issued pursuant to each.  Accordingly, any previous  testimony or discovery responses provided by IDS and or current or former employees or principals of IDS in the Civil Proceeding is relevant to the instant case.  

22. At a minimum, BellSouth knows that Mr. Millstone gave a deposition in the Civil Proceeding, and IDS has already identified Mr. Millstone in this proceeding as the person who ultimately approved the Settlement Agreement and Settlement Amendment.  See IDS’s Response to Interrogatory No. 9, Exhibit B.  Clearly, this information is relevant as it relates to the same agreements and subject matter that is at issue in the Commission proceeding and should be produced.  

23. Based on the above, IDS's statement that “there are no other legal proceedings”  that are responsive to Interrogatories Nos. 23 and 24 is false and can only be construed as a deliberate attempt to frustrate the discovery process. Indeed, IDS’s refusal to even recognize the existence of the Civil Proceeding in its discovery responses renders the veracity of all of IDS’s responses suspect.  For these reasons, BellSouth requests that the Commission order IDS to supplement is response to these Interrogatories and provide responsive information that BellSouth knows (and which IDS should know) exists.

24. Throughout its responses to the Interrogatories and the Request for Production, IDS states that it will make certain, limited documents available for inspection.  As of May 4, 2004, the parties agreed to provide each other with copies of any responsive documents.  To date, IDS has failed to provide BellSouth with any documents.  On June 3, 2004, IDS stated that it would provide documents by June 7, 2004.  In the event IDS continues its pattern of refusing to comply with its agreements,  BellSouth requests that the Commission order IDS to provide responsive information or a date certain that the documents will be made available for inspection and copying.

WHEREFORE, for the foregoing reasons, BellSouth requests that the Commission grant its Motion to Compel and order IDS to provide full and complete responses to the identified Interrogatories and Request for Production.

Respectfully submitted this 4th day of June, 2004.  
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� Request for Production No. 1 asked IDS to produce all documents identified in response to the Interrogatories.


� Given the terms of this settlement, IDS has every incentive to argue in this proceeding that BellSouth only provided IDS with credits in the amount of $2.5 million.  
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