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August 10,2004 

Mrs. Blanca Bayo, Director 
Division of Commission Clerk and Administrative Services 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-0850 

RE: Docket 040301 -TP 
SUPRA’S MOTION FOR RIECONSIDERATION OF ORDER NO. PSC-04- 
0752-PCO-TP - DENYING SUPRA’S REQUEST FOR EXPEDITED 
RELIEF AND REFORMING THE MATTER TO A COMPLAINT OR, IN 
THE ALTERNATIVE, MOTION TO SET TNTERIM RATE 

Dear Mrs. Bayo: 

Enclosed are the original and fifteen (1 5 )  copies of Supra Telecommunications and 
Information Systems, Inc.3 (Supra) Motion For Reconsideration Of Order No. Psc-04-0752- 
Pco-TP - Denying Supra’s Request For Expedited Relief And Reforming The Matter To A 
Complaint Or, In The Alternative, Motion To Set Interim Rate to be filed in the captioned 
docket. 

A copy of this letter is enclosed. Please mark it to indicate that the original was filed and 
return it to me. 

Sincerely, 

Brian Chaiken 
Executive V.P. Legal Affairs 



CERTIFICATE OF SERVICE 
Docket No. 040301-TP 

I HEREBY CERTIFY that a true and correct copy of the following was served via 
Facsimile and E-Mail this 1 Oth day of August 2004 to the following: 

Jason RojadJeremy Susac 
Ofice of the General Counsel 
Florida Public Sewice Commission 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399- O85O 

Nancy White 
c/o Ms. Nancy H. Sims 
BellSouth Telecommunications, In c. 
150 South Monroe Street, Suite 400 
Tallahassee, FL 32301- I556 

SUPRA TELECOMMUNICATIONS 
AND INFORMATION SYSTEMS, INC. 
2620 S. W. 27th Avenue 
Miami, FL 33133 
Telephone: 305/ 476-4248 
Facsimile: 305/ 443-1078 

-4fk 
By: Brian Chaiken 



BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In Re: Petition of Supra 1 

Systems, Inc.’s for arbitration 1- 
Telecommunications and Information 1 Docket No. 040301-TP 

with BellSouth Telecommunications, Inc. ) Filed: August 10,2004 

SUPRA’S MOTION FOR RECONSIDERATION OF ORDER NO. PSC-04-0752- 
PCO-TP - DENYING SUPRA’S REQUEST FOR EXPEDITED RELIEF AND 

REFORMING THE MATTER TO A COMPLAINT OR, IN THE 
ALTERNATIVE, MOTION TO SET INTERIM RATE 

Supra Telecommunications and Information Systems, Inc. (“Supra”), pursuant to 

Rule 25-22.0376, hereby files its Motion for Reconsideration of Order Denying Supra ’8 

Request for Expedited Relief and Reforming the Mutter to a Complaint (“August 4‘h 

Order”). In the alternative, Supra requests that this Commission set an interim rate for 

UNE-P to UNE-L conversions which do not require a truck roll at $15.00, subject to true 

up once a permanent rate is set. The August 4th Order is based on errors in both fact and 

law, and, most significantly, denies Supra due process. For the reasons more fully set 

forth below, the Florida Public Service Commission (Tommission”) should order that 

this matter be heard on an expedited basis or, at the very least, that the matter be heard 

within 120 days of the petition date pursuant to Sections 364.16 1 and 364.162, Florida 

Statutes. In the alternative, Supra requests that this Commission set an interim rate for 

UNE-P to UNE-L conversions which do not require a truck roll at $15.00, subject to true 

up once a permanent rate is set. 

BRIEF INTRODUCTION 

In its August qfh Order, the Commission cited Rule 28-106.211, Florida 

Administrative Code, as authority to effectuate discovery, prevent delay, and promote the 



just, speedy and inexpensive determination of all aspects of the case. Contrary to this 

intent, the August qfh Order actually inhibits discovery, causes delay, deters the just, 

speedy and inexpensive determination of this matter, and violates the specific intent of 

Sections 364.16 1 and 364.162, Florida Statutes, under which Supra brought this Petition. 

Further, in taking such action without any pending motion requesting such relief and 

without affording Supra an opportunity to respond, the Commission has wrongfully 

deprived Supra of due process. 

PROCEDURAL HISTORY 

For over two years, Supra has sought to establish a just and reasonable rate for the 

conversion o f B ellSouth UNE-P 1 ines t o UNE-L 1 ines i n the state o f F lorida, s o as  t o 

enable Supra to become a facilities-based provider. In 2002, Supra first had negotiations 

with BellSouth to discuss the process and associated costs by which s uch conversions 

would take place. As it took Supra over six years to force BellSouth to comply with the 

Commission’s rules regarding collocation, once Supra got its facilities in place in 2003, 

Supra was anxious to move customers to its own facilities. However, as the parties were 

unable to reach an agreement on the proper procedures or rates, on June 23, 2003, 

BellSouth raised the issue before the before the United States Bankruptcy Court Southern 

District of Florida, via BellSouth’s Emergency Motion of BellSouth Telecommunications, 

Inc. for Interim Relief Regarding Obligation to Pel.form UNE-P to UNE-L Conversions. 

(See EXHIBIT - A) There, for the first time, BellSouth claimed that it was entitled to 

charge Supra in excess of $57.00 to perform a UNE-P to UNE-L conversion. 

Significantly, BellSouth admitted that the parties’ Florida interconnection 
- -  
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agreement does not reference a conversion process from UNE-P to UNE-L.’ On July 

15, 2003, the Bankruptcy Court issued its Order Granting Emergency Motion of 

BellSouth Telecummunications, Inc., fur hterim Relief Regarding Obligation to Perform 

UNE-P to UNE-L Conversions. (See EXHIBIT - B) Therein, the Court held: 

Supra should pay the UNE-L Conversion changes on a weekly basis at the 
rate proposed by BellSouth in its Motion (the “BellSouth Rate”) unless 
BellSouth voluntarily agrees to a lower rate. This rate will be subject to 
later adjustment if an appropriate regulatory body fixes a lower rate (the 
“Regulated Rate”). Although the B ellSouth/Supra c ontract d oes not 
specifically set a rate for UNE-P to UNE-L conversions, BellSouth 
believes the $59.3 1 Rate proposed in its motion applies.. . 
In the interim, to ensure that BellSouth is not charging Supra the 
BellSouth rate without reasonable justification, the Court is reserving the 
right to require BellSouth to refund twice the difference between the 
BellSouth Rate and the ultimately determined Regulatory Rate. 

(Emphasis added). 

On June 16, 2003, Supra filed, a Request for Consideration of this very issue with 

the Federal Communications Commission (“FCC”). Through this filing, Supra requested 

that it be included in the FCC’s Accelerated Docket. On July 14, 2003, BellSouth filed 

its letter response to Supra’s Request. Significantly, therein, BellSouth argued to the 

FCC that this matter should be heard by the Florida Public Service Commission 

(‘Tomission”). The FCC attempted to mediate the matter, and on February 20, 2004, 

the parties held another meeting in an attempt to resolve their differences. At this 

meeting, Supra believed that the parties had made progress and, shortly thereafter, 

requested that BellSouth act in good faith2 and charge it a lower, reasonable rate on a 

Id at p. 5, para. 12. Of course, because this was drafted by BellSouth in 2001, before a plan for 
doing such a conversion even existed, one would not have expected the Florida interconnection agreement 
to have contained such a reference. 

In addition to complying with the intent of the Bankruptcy Court’s July 15, 2003 Order Granting 
Emergency Motion of BellSouth Telecommunications, Inc., for Interim Relief Regarding Obligation to 
Perform UNE-P to UNE-L Conversions. 

1 

- 

2 
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going-forwad basis and provide Supra with a refund of the difference between the 

unreasonable amount that was charged (Le., $59.31) and the lower, reasonable going- 

forward rate. Thereafter, BellSouth immediately broke off negotiations, claiming that 

Supra had s omehow v iolated the c onfidentiality o E s uch negotiations despite admitting 

that Supra never made any communications with a third party regarding such. 

BellSouth has made much of the fact that Supra ordered over 18,000 UNE-P to 

UNE-L conversions between August 2003 and February 2004. Unfortunately, BellSouth 

does not tell the whole story as it was BellSouth and not Supra that ultimately paid for the 

conversions. Supra agreed to order the conversions based on the following three facts: 

(1) Supra received a settlement credit fiorn BellSouth, (2) Supra could use the credit for 

the UNE-P to UNE-L conversions so as not to have to pay BellSouth out-of-pocket, and 

(3) Supra would be entitled to a refund, and possibly double the refund, should the FCC 

or this Commission set a lower, reasonable rate, pursuant to the July 15, 2003 Order 

Granting Emergency Motion of BellSouth Telecommunications, Inc., fur Interim Relief 

R e g d i n g  Obligation to Perform UNE-P to UNE-L Conversions. Supra would not have 

placed the orders unless all three of these facts were in existence, as it would not have 

been cost-effective to do so at the unreasonably high rates BellSouth seeks to charge. 

I a 

Yet, after Supra filed this case with the Commission, and after BellSouth argued 

before both the United States District Court and the FCC that the Commission was the 

proper venue, on June 21, 2004, BellSouth filed a Motion to Dismiss Supra’s Petition in 

this docket. As more fully set forth in Supra’s Response in Opposition to BellSouth’s 

Motion to Dismiss,-such was filed with absolutely no merit whatsoever, and could only 

have been filed for purposes of delay. 
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After attempting, to no avail, to obtain a resolution in this matter through 

negotiation and hearings before both the United States Bankruptcy Court and the FCC 

over the past two years, the August 4th Order enables BellSouth to extend this delay even 

further. 

STANDARD OF REVIEW 

The proper standard of review on a motion for reconsideration is whether or not the 

Commission overIooked or failed to consider a point of fact or law in rendering its order. 

- See Dimond Cab Co., v. King, 146 So.2d 889, 891 (Fla. 1962); and In re: Complaint of 

Supra Telecom, 98 FPSC 10,497, at 510 (October 28,1998) (Docket No. 9801 19-TP, Order 

No. PSC-98-1467-FOF-TP). This standard necessarily includes any mistakes of either fact 

or law made by the Commission in its order. In re: Investigation of possible overearnings 

by Sanlando Utilities Corporation in Seminole County, 98 FPSC 9, 214, at 226 (September 

1998) (Docket No. 980670-WS, Order No. PSC-98-1238-FOF-WS) ("It is well established 

in the law that the purpose of reconsideration is to bring to our attention some point that we 

I 

overlooked or failed to consider or a mistake of fact or law"); see e.g.  In re: Fuel and 

purchase power cost recovery clause and generating performance incentive factor, 98 FPSC 

8, 146 at 147 (August 1998) (Docket No. 98000LE1, Order No. PSC-984080-FOF-EI) 

("FPSC has met the standard for reconsideration by demonstrating that we may have made a 

mistake of fact or law when we rejected its request for jurisdiction separation of 

transmission revenues"). 

A trial cowt has jurisdiction to reconsider a prior ruling, and may examine several 

factors in determining the propriety of such reconsideration, including whether a matter is 

presented in a different light or under different circumstances; there has been change in 

governing law; a party offers new evidence; manifest injustice will result if the court does 

- -  
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not reconsider its prior ruling; the court needs to correct its own errors; or an issue was 

inadequately briefed when first contemplated by court. 56 Am. Jur, 2d Motions, Rules, 

and Orders 5 41. In the present case, this Commission should reconsider its August 4th 

Order because manifest injustice will result if the Commission does not, in the form of 

undue and harrnfirl delay, as well as to correct an error in the failure to abide by Florida 

statutory law. 

ARGUMENT 

1. The Commission has ignored Sections 364.161 and 364.162, Florida Statutes. 

It is undisputed that Supra has attempted to negotiate mutually acceptable prices, 

terms, and conditions of interconnection and for the resale of services and facilities (i.e,, a 

UNE-P to UNE-L hot cut rate) with BellSouth. Supra has attempted to negotiate such a 

rate sin& as early as 2002. However, as these negotiations failed as a result of 

BellSouth’s unilateral business decision to cease all efforts to negotiate a resolution, 

Supra filed the instant petition pursuant to Sections 364.161 and 364.162, Florida 

Statutes. 

These statutory provisions provide the Commission with no discretion in setting a 

timefiame by which it must set a non-discriminatory rate. “In the event that the 

commission receives a single petition relating to either interconnection or resale of 

services and facilities, it shall vote, within 120 days following such filing, to set 

nondiscriminatory rates, terms, and conditions, except that the rates shall not be below 
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 COS^."^ The statutory language is clear and unambigizous and, therefore, the legislature’s 

intent is clear and unequivocal - a non-discriminatory rate must be set within 120 days of 

the filing of a petition - in this case, Supra’s Petition. 

The legislature’s rationale is equally clear and unequivocal, these statutory 

provisions are designed to enable CLECs to timely obtain a non-discriminatory rate in the 

event negotiations fail. Moreover, by intentionally removing any discretionary power 

from the Commission in the setting of a timeframe for the establishment of a non- 

discriminatory rate, the legislature specifically removed the element of delay from this 

* *  

In converting Supra’s petition into a complaint with an indefinite time for 

resolution, the Commission has wholly negated the intent and purpose of these statutory 

,: type of endeavor. 

provisions. The 

establishment of 

reclassification. 

legislature’s clear and unambiguous 120-day timefiame for the 

a non-discriminatory rate has been bypassed through a simple 

The August 4th Order relied on Supra’s argument in its First Amended Petition 

that it should not be required to pay any amount for a UNE-P to UNE-L conversion as the 

parties’ Florida interconnection agreement does not contain rates, terms or conditions for 

Of course, a decision on this issue, which makes up two of the Stafrs four same. 

proposed issues, should be made as a matter of law and is not a “complex, highly 

factually and time-consuming” process. Either the agreement provides for such rates, 

terms o r  conditions, o r  i t  does not. As Supra i s already armed with an admission b y 

Section 364.162(2), Florida Statutes. 3 
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BellSouth as well as a finding by the U.S. Bankruptcy Court that the agreement does not: 

the two issues relating to the contractual issues should be resolved on summary final 

order. 

This leaves only two issues which need to be decided by the Commission, solely 

dealing with the establishment of just and reasonable rates, and terms and conditions of 

interconnection. Surely the intent of this Commission’s internal memorandum dated June 

19,2001 applies to such a case. At a maximum, this case should be heard within the 120 

time frame set forth by Sections 364.161 and 364.162, Florida Statutes. Supra has sought 

expedited relief so as to get rates, terms and conditions established before the 120 day 

deadline. 

As a last resort, in order to expedite this proceeding, Supra would be willing to 

forgo its contractual argument and seek solely to have this Commission arbitrate just and 

reasonable rates, terms and conditions for the two types of UNE-P to UNE-L conversions 

identified in Supra’s First Amended Petition. 

2. Supra has been denied due process. 

A participant in a quasi-judicial proceeding is clearly entitled to some measure of 

due process. Although BellSouth did set forth its desire to have this matter treated as a 

Complaint rather than as a Petition for Arbitration in its Answer and Response to Supra’s 

First Amended Petition, it is clear that such is not an affirmative motion seeking such 

relief. Rule 28-106.204 provides, in pertinent part: 

4 See Emergency Motion of BellSouth Telecommunications, Inc. for Interim Relief Regarding 
Obligation to  Perform UNE-P t o  UNE-L Conversions, p. 5,  para. 12, and the U.S. Bankruptcy Court’s 
Order Granting Emergency Motion of BellSouth Telecommunications, Inc., for Interim Relief Regarding 
Obligation to Perform UNE-P to UNE-L Conversions. 
5 

__  - 

See Cherry Communications, Inc. v. Deason, 652 So.2d 803 (Fla. 1995). 
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All requests for relief shall be made by motion. All motions 
shall be in writing unless made on the record during a hearing, 
and shall fully state the action requested and the grounds relied 
upon. 

Motions, other than a motion to dismiss, shall include a 
statement that the movant has conferred with all other parties 
of record and shall state as to each party whether the party has 
any objection to the motion. 

It is undisputed that neither BellSouth6 nor the C omission has filed a written 

motion pursuant to the above cited rule requesting the relief ordered by this Commission 

- processing this matter as a complaint and not as an arbitration for interconnection. As 

such, Supra has been denied due process of law. 

, 

3. BellSouth’s own arguments show that this matter is ripe for an expedited 
hearing. 

BellSouth, in its Motion to Dismiss, argues that it has already filed and received 

an approved cost study for the very conversions which Supra seeks. As such, Supra 

would expect BellSouth’s evidence to be the exact same cost study and testimony it filed 

with the Commission back in 2000. Of course, if such is not the case, and BellSouth 

seeks to introduce new evidence, such would be an admission that the legal position it 

took in its Motion to Dismiss was knowingly false. Assuming that BellSouth makes such 

an admission, this proceeding is 

procedures necessary to effectuate 

still not a complex one - determining the proper 

a conversion Erom UNE-P to UNE-L and allocating 

BellSouth never even requested, in the “Wherefore” clause of its Answer and Response filed on 
July 21, 2004, that the Commission reform Supra’s Petition into a Complaint so as to avoid the 120 day 
statutory requirement. 

6 
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appropriate non-recurring costs to such procedures. Either way, this is exactly the type of 

proceeding which should be resolved in an expedited fashion. 

4. Expedited treatment is warranted bl ight  of existing law and new circumstances, 

In light of the unrest and speculation caused by the recent D.C. Circuit Court 

decision regarding the UNE-P related provisions in the FCC TRO Order, expedited 

treatment shortening the 120 day period is warranted. This uncertainty is harmful to both 

customer and investor confidence in the CLEC industry. The establishment of a 

reasonable conversion cost so as to allow for facilities-based competition via UNE-L 

would go a 1 ong way t o c reating c ertainty, i ncreasing c onfidence in  t his industry, and 

ensuring competition remains. Furthermore, as U3IE-P prices may soon be raised or as 

UNE-P may soon sunset, Supra needs to be able to quickly transfer its customers to its 

own facilities, so as to provide the least cost impact on its customer base. Delays in the 

establishment of the UNE-P to W - L ,  conversion costs will only serve to delay Supra’s 

ability to make these transfers as soon as possible. 

If the Commission is considering a finding of non-impairment as it relates to 

elements included in UNE-P, Supra’s c osts of p roviding s ervice could be significantly 

impacted as early as January 1, 2005 - less than five months away. Either way, Supra 

needs to begin c onverting its lines to UNE-L today, to e nswe that it is not materially 

adversely affected by any fbture changes to UNE pricing and begin getting a return on its 

facilities-based investments. 
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CONCLUSION 

In issuing its August 4th Order, this C o d s s i o n  has violated the intent of Rule 

28-106.211, Florida Administrative Code, as well as that of Sections 364.161 and 

364.162, Florida S tatutes. F urthermore, the C ommission violated S upra’s due process 

rights in entering an order without affording Supra an opportunity to present any 

argment on the issue. The facts of this case clearly show that the issues involve the 

arbitration of new rates, terms and conditions of interconnection, and should be governed 

by Sections 364.161 and 364.162, Florida Statutes. Furthermore, the facts show that 

expedited treatment is warranted in light of (1) Supra’s extensive attempts to negotiate 

and BellSouth’s outright refbsal to do so; (2) BellSouth’s legal arguments and admissions 

before the FCC and the United S tates Bankruptcy C ourt that the parties’ agreement is 

silent as  t o the i ssues p resented and that this C ommission i s the p roper v enue for t he 

dispute; and (3) the regulatory environment in which the rates, terms and conditions of 

UNE-P is in limbo and may soon sunset. For all of these reasons, this Commission 

should reconsider its order and grant Supra expedited relief and/or follow the explicit 

procedures set forth in Sections 364.161 and 364.162, Florida Statutes. As a last resort, 

Supra would agree to forgo its contractual based arguments so 

solely on the establishment of new rates, terms and conditions 

conversions . 

as to focus the issues 

of UNE-P to UNE-L 

ALTERNATIVE MOTION TO SET INTERIM RATE 

Should this Commission fail to abide by the time frame for the setting of rates, 

terms and conditions of interconnection pursuant to Sections 364.1 61 and 364.162, 
_ -  

Florida Statutes, S upra requests that, in the alternative, the C omission set an interim 

rate for UNE-P to UNE-L conversions which do not involve a truck roll at no greater than 



$15.00, s ubject t o  true up once a p ermanent r ate i s e stablished. T he e stablishment o f 

such an interim rate would allow Supra to mitigate its damages by immediately beginning 

to convert its large UNE-P customer base7 over to UNE-L. 

Supra justifies the $15.00 rate for such conversions as being the most BellSouth 

could possibly recover for converting already in-existence UNE-P lines served via copper 

or UDLC. Should this Commission grant Supra’s Alternative Motion to Set an Interim 

Rate, Supra will file an affidavit, using BellSouth’s own costs studies as its basis, which 

details how the $15.00 figure is reached. 

WHEREFORE, Supra Telecommunications and Information Systems, Inc. 

respectfully requests that this Commission reconsider its August 4th Order and grant 

Supra (1) an expedited hearing date sooner than that required under Sections 364.16 1 and 

364.162, Florida Statutes; (2) order that this matter be heard under the procedures 

proscribed by Sections 364.161 and 364.162, Florida Statutes; or, in the alternative, set a 

hearing to establish an interim rate no greater than $15.00 for UNE-P to UNE-L 

conversions which do not involve a truck roll. 

7 Supra is the largest W E - P  based CLEC in the state of Florida, with over 240,000 UNE-P lines. 
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EXHIBIT-B - 

I .  

UNZTED STATES BANEERUPTCY COURT 
SO~!~HERN DZSTR'fCT OF FSORfbA 

In re: 
1 ClBPTER 11 

SUPRA TELECOMMUNICATIONS , 1 
d/b/a SUPRA TELECOMMUNPCATIONS) 
& INFORMATION SYSTBMS, 1 

1 
Debtor. 1 

1 
1 

ORDER GRANTING EMIGRGENCY MOTION OF 

The Court conducted a hearing, on June 25, 2 0 0 3 ,  on the 

Emergency Motion of BellSouth Telecommunications, Inc., for 

Interim Relief Regarding Opljgacion to Perform UNE-P to W E - L  

Convereions ("Motion") (CP# 6 3 7 )  and the Response of Supra 

Telecommunications and Information Systems, Xnc. To BellSouth 

Tdecamunicat%ons, fnc.'S Emergency Motion for Inter im Relief 

Regarding Obligatio0 co Perfom UNE-P to UNE-L Conversions 

("Opposition") (CP# 626). The Court heard argument of counsel, 

reviewed the Motidtl and Opposition, and is otherwise f u l l y  

advised in the premises. The Court also reviewed BellS~uth's 

July 3, 2003 supplement to its original Motion and reviewed the 

parties'  proposed Orders, portions of which are incoxporared in 

t h i s  Order. 

The Motion relates to certain non-recurring charges for the 

conversion of WE-P lines to UNE-L lines (the YJNE+L 

Conversions"), a process t ha t  is part of Supra's efforts to 

canverr its customers ffom Bellsouth switches to Supra switches. 



The parties do not agree on the correct charge for effectuating 

the  conversions. BellSouth f i l e d  the Motion because (I) these 

charges may be substantial if Supra begins to order thousands o f  

W - L  Conversions as it stated it intends to do; and (2) the cost 

of these UNE-L Conversions wag not considered when the Court 

established the amount a€ Supra's weekly adequate agsurance 

I 

payments to BellSouth in its November 13, 2002 Order Determining 

Adequate Assurance (the "366 Order"). 

The Court finds that Supra should pay t h e  WE-L Conversion 

changes on a weekly bash at the rate proposed by BellSouth in 

its Motion (the "BeilSouth Rate") unless Ball6out;t.l voluntarily 

agrees to a lower rate. This rate w i l l  be subject to later 

adjustment if an appEopriate regulatory body fixes a Lower rate 

(the "Regulated Rate" ) =though the BellSouth/Supra contract 

does not epacieically set a rate far UNl2-P to WEhL conversions, 

BellSouth believes t h e  $59.31 BallSouth Rate proposed in its 

Motion applies since (1) that is the contract rate far the 

conversion of a BellSouth retail line to UNE-L service; .and (2 )  

BellSouth asserts t h a t  the procedures necessary to do a retail to 

UN4-L conversion are pubstantially the aame as the procedures for 
1 

converting a W E - P  l h e  to WE-L. 

The rate that should apply to m - P  to UNE-L conversions 

shou1.d be determine$. by the FCC o r  Florida PSC, not by t h i s  

Court. In the interim, co exmure chat BellSoucb is not charging 

supra the BellSouth Rates without reasonable justification, the 

2 
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. .  

Cour t  is reseming t H e  right to require 'BellSouth to refund twice 

the difference between the BellSouth Rate and the  ulcimately 

determined Regulatory R a t e .  

The Court; is p b t  finding nor implying that Bellsouth is 

intentionally overchrging Supra, nor is it indicating that 

sanctions will be i e a s e d  simply because the regulatoxa fix a 
c 

lower ra te .  The purpose of announcing a "twice the diffezence" 

refund possibility 3s simply to induce BellSouth to charge a 
I 

lower rate now i f  it has substantia& reason to believe that the 

BellSouth Rate i t  presently proposes to charge. Thi s  V w k e  the 

difference" refund may be imposed even if BellSouch has a 

colorable argument ior charging the BellScluch Rate under the 

contract. This may o.ccur, for  example, if the FCC or Florida Psc 

find that BellSouth's costs for converting UNE-P to UNE-L are 

significantly less than its costa f w  converting retail lines to 

WE-L,  01, iE the regulators otherwise make findings in the rate 

proceeding8 that east substantial doubt on BellSouth's 

justification €or us& the retail to t7NE-L rates for the WE-L 

Conversions requastad by Supra. 

 or the foregoing reasons, it is -, 

I 

I 

I 

2. Camencingfwith rhe date of the entry of this Order, in 

the weekly line cowl< raport that BellSouth issues to the bebcor, 
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and which is delivered to the Debtor every Tuesday under the 

present adequate assurance procedures, BellSouth shall also 

report t he  total number o f  UNE-L conversions completed during the 

prior week, and shall calculate the total  weekly payment due to 

BellSouth, including.the amounts due for completed conversions, 

based on the BellSouth Races get forth in paragraphs 8 and 14 of 

the  Motion. The Debtor shall have until Thursday [of the same 

weeklto remit payment to BellGouth fo r  WE-L convereions 

completed during the :prior weak based 0x1 the price8 provided fo r  

in the BellSouth Rates, in the game manner a8 it does under the 

current adequate asaurame mechanism.% 

The Debtof has disputed the BellSouth Rates and has 

filed an action with the Federal Communications Commission 

( w ~ C ” )  seeking a determination of the appropriate amounts that. 

BellSouth may charge tho Debtor (as defined earlier, the 

“Regulated R a t e s ’ ’  ) . .If an appropriate regulatory body determines 
that (I) the Regulated Rates are materially Lower than the 

BellSouth Rates and (2) BellSouth had substantial reason to 

believe that the Regulated Rates would be materially lower, then, 

as mare fully discussed earlier in chis Order, the Court may 

consider sanctions against BellSouth. At: the Cuurt’s discretion, 

these sanctions may’consfst of a refund in an amount: equal to 

3 .  

twice the difference 

‘Bellsouth’s rights 
shall also be applicable 

between the BellSouth Rates and the 

under the 366 Order and related Orders 
under t h i s  Order. 
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Regulated Rates for  each converted line- 
ORDERED in the  Southern D i s t r i c t  of Florida, this /5 IC7 day 

of July, 2003- 

ROBERT A. MARK 

COPIES FURNISHED TO: 
Paul Singerman, E s q .  
Michael Budwick, Esq. 

C h i e f  U. S . Bankruptcy Judge 

(Attorney Budwick i s  dL.rected to’serve a copy o€ this Order an 
all bther 5ntereated.parties herein) 
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EXHIBIT - A 

/ 

Compliance with Local Rde 90754 
Basis for Eliieencv 

At t h e  June 18, 2003 hearing? the Court invited tbe f i h g  of the instant 
Matiah oh 3n emergency basis t o  address BeUSouWs abIigaths to  incur 
substantial ‘up-froat noa-recurring charges that were oat dealt with h the 
Court’s previous adequate as5nrance orders, In light of Supra’s proffer at 
the J u ~ e  38,2003 hearing that it htends to pIace approximately 28,000 
UN&L orders in the near future, and the monetary $cop; of this issue 
(approximately $1.66 milliou), BeIISouth mag suffer drect, immediate and 
substantial harm h the absence of the immediate resolutiozx of t h i s  issue. 

BeUSoufl~ Telecmmmicatiwi, bc. (“BellSoutb”), by and through undersignad c o u ~ ~ d ,  

I, On October 23, 2002 .(the “Petition Date”), Supra Telecommunications & 

Wmmalian Systcms, hc. (((Supra’?, filed its vohntary petition mder Chapter 1.1, titk Z I, of the 

United States Code (the “ B m p t c y  Code’’].’ 

, 

r 
I 



. 5. 

6. 



10 day notice. 

m-I, conversions within one we& followkg such conversions, as well as to adjust the 



Line Count Numbers fqr Week Ending: 6/27/2003 

400, am.  00 
6,375,000.00 

28,994.00 

96,645.60 

6,914,578.40 

I.s6133401 "63 
1,613,401.63 

230,48535 ' 



iaitidly ia its May 25, 2001 order in Packqt No. 990649-TP, md later revised the rates kt its 

October 18,2001 order on motions for reconsideration of its May 2001 order, It Iater r e m 4  

thme rates in its September 27,2002 order in Docket No. 990649A=TP, where it cstabIIshd new 

I 



.. 

consistent with the ca&actrPal processes if it has adequate w m c e  that the applicable rates Will 

be paid, 

13. 

the Resent Agrement, or whether Supra prefers B new conversion process separatc f b m  the 

Prwmt Apmment. If Supra seeks a new process, BellSouth stands ready to negotiate its rates, 

14. 

establishment of UNI5-L sewice that score; of dher $ellSouth Region CLECs pap In FZofidk 

the chage fix submitting an electronic service order is $1.52 per order;' (ii) S&C* 





A. 

B. 

C. 


