
In re: Complaints by Southeastern Utilities 
Services, hc., on behalf of various customers ) 
against Florida Power and Light Company 
concerning thermal demand meter error. 

) 
) Filed: August 2 

MOTION TO COMPEL I 

Ocean Properties, Target, JC Penney, and Dillards ((‘Customers’’) 

compel. As grounds for their motion, Customers state: 

I .  On April 8,2004, Ocean Properties filed its Request to-FPL for Entry Upon Land for 

hspection and Other Purposes (“Request to Inspect”) A copy is attached as Exhibit A.. 

2. On May 10, 2004, FPL filed its Response, objecting to Customers’ Request to 

Inspect. A copy is attached as Exhibit B. 

3. Customers seek to inspect FPL’s meter test board and standard meters, to 

independently verify the accuracy of this equipment. 

4. FPL’s stated objections to Customers’ Request to Inspect are: 

a. Chapter 366, Florida Statutes and Rule 25-6.059, F.A.C., completely define 

Customers’ rights regarding meter testing; 

b. Customers’ Request to Inspect exceeds Customers’ “rights as [ ] customer[s]” 

to request tests of FPL’s meters and related equipment, and Customers “should not be 

permitted to utilize the discovery process to rewrite the inspection and testing provisions as 

established by Commission rules; and 

C. Rule 1.35O(a)(3), Florida Rules of Civil Procedure, the nile upon which 
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Customers’ Request to Inmect is based. “is not amlicable to this proceeding becau 

nmission has Promulgated its own rules Dertaining to all amects of customer-requested 

meter testing.-’ 

5. None of FPL’s objection are well founded. The Commission has not taken any 

~ 
exceptions to the Wniform Rules of Procedure pertaining to discovery. Rule 28-1 06.206 states 

After commencement o€ a proceeding, parties may obtain discovery through the 
means and in the manner provided in Rules 1.280 through 1.400, Florida Rules of 
Civil Procedure. The presiding officer may issue appropriate orders to effectuate the 
purpose of discovery and to prevent delay, including the imposition of sanctions in 
accordance with the Florida Rules of Civil Procedure, except contempt, 

6. Therefore, Rule 1.350(a)(3), Florida Rules of Civil Procedure, is applicable to this 
. 

proceeding, and discovery requested pursuant to this rule is proper. Moreover, the Commission has 

not adopted a scheme of regulation that addresses discovery in contested proceedings. The requested 

inspections are outside of Commission rules that do deal with meter testing as Customers seek to test 

FPL equipment that is different from Customers’ meters. Customers seek to inspect and test the FPL 

equipment that FPL itself has used to test Customers’ meters. 

7. A critical issue in this docket is the length of refimd to which Customers are entitled. 

Customers contend that refunds longer than 12 months are appropriate, while FPL contends that 

rebnds of only 12 months are appropriate. FPL further contends that Customers have the burden of 

proving entitlement to refunds longer than 12 months. Customers’ position is that their meters have 

been over-registering demand since their meters were initially installed. 

8. FPL has produced test results for the meters in this docket. These test results are for 
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tests conducted prior to meter installation, and following meter removal. FPL relies on these 

results to rebut customers’ contention that refunds longer than 12 months are required (see rebuttal 



Exhibit C. 

9. As indicated in Exhibit C, this meter 

1993, on “Demand Board # . . . . . 02.” (4550 TDM). ,’This meter was retested on Decemb 

20b2, on “Board 4.” (4549 TDM). A similar pattern exists for other meters in this docket - Le., the I 

nieter test prior to installation was conducted on a different demand board than the test conducted 

upon meter removal. Customers seek access to these demand boards to determine if there is a 

difference between these boards that explains the demand over-registration observed in the most 

recent testing (Customers observe that the earlier tests were conducted on demand boards 1 and 2, 

and the later tests were conducted on demand boards 3 and 4). Customers suspect that variances 

between these boards may account for both the differences in tested demand registration and the 

-. 

actual observed changes (based on historical billing information) that Customers have observed 

following meter replacement. This information is critical to Customers’ ability to demonstrate their 

entitlement to refunds longer than 12 months. 

WHEREFORE, Customers respectfully request the Commission grant this motion and 

compel FPL to provide Customers with the requested access to perform the testing specified in their 

Request to Inspect. 

3 



JON C. MOYLE, JR. 
Florida Bar No. 72701 
WILLIAM H. HOLLIMO 
Florida Bar No. 104868 
MOYLE, FLANIGAN, KATZ, MYMOND 

& SHEEHAN, P.A. 
The Perkins House 

> I  11 8 North Gadsden Street 
Tallahassee? Florida 32301 
(8 5 0) 68 1 -3 828 (telephone) 
(850) 681-8788 (facsimile) 

i .  

’ ,i 

Attorneys for Customers 



I HEREBY CERTIFY that a true 
hand delivery to those listed below with an aste 
asterisk this day the 26th day of August, 2004. 

Cochran Keating 
Florida Public Service Commission' 
2540 Shumard Oak Boulevard 
Tall ahas see, FL 3 23 99 -0 8 5 0 

' -:I Bill Walker 
Florida Power & Light Company 
215 South Monroe Street, Suite 810 
Tallahassee, FL 32301 

*Kenneth A. Hoffman - _ _  
Rutledge, Ecenia, Purnell & Hoffman 
Post Office Box 551 
Tallahassee, FL 323 02-05 5 1 

R. Wade Litchfield 
Natalie Smith 
Law Department 
Florida Power & Light Compaiiy 
700 Universe Boulevard 
Juno Beach, FL 33408-0420 

Daniel Joy 
785 SunTrust Bank Plaza 

. 1800 Second Street 
Sarasota, FL 34236 

Wiilim H. Hollimon 



BEFORE TEk FLORIDA PUBLIC SERVICE COMMISSION 

In re: Complaints by 1 
Southeast em Utility S erviccs, 1 
hc., on behalf of various *)  

& Light Company concerning 1 
Customers, against Florida Power ) 

thennal demand meters. 

Docket NO.: 030623-E1 

Date: April 8,2004 

* 

REQUEST 0P.SOUTHEASTERN UTILITY SERVICES, INC. AND 
AND OCEAN PROPERTIES, LTD., TU FLORIDA POWER & LlGHT 

COMPANY FOR ENTRY UPON LAND FOR INSPECTION AND 
, 

PTHER PURPOSES AND PRODUCTION OF DQCUMXNTS 
-_ 

Southeastern Utility Services, Inc. and Ocean Properties, Ltd. (hereinafter “Select 

Petitioners”), by and through its undersigned counsel, file this Request €or Entry Upon Land for 

Inspection and Other Purposes pursuant to Rule 1.350, Florida Rules of Civil Procedure, and Rule 

28- 106.206, Florida Administrative Code, and request that FLORIDA POWER & LIGHT 

COMPANY (hereinafter “FPL”), permit entry to its property located at 6001 NW 70‘’ Avenue, 

Miami, FL 33166 for the purpose of inspecting, testing and photographing FPL’s meter testing 

board that was used for testing thermal demand meters. The testing and inspection that 

Petitioners seek to perform is set f o ~ h  with reasonable particularity as set forth below in 

paragraphs 1 to 12, Select Petitioners seek access to the property and for the purposes described 

herein at 9:30 a.m. on May 11,2004. Petitioners also seek the production of certain documents as 

set forth herein. The term “thermal demand meter test boards” means the testing boards FPL has 

in place that have been used or are being used used to test thermal’demand meters, and includes 

the eastern specialty thermal demand testing gang boards, 

1. Petitioners seek to inspect and tes 

in place at its thermal demand meter test boards, 



2. Petitioners seek to test a proofed transfer electronic st 

ice Commission standards that they have in thei 

standards reference meter or meters that FPL has in place at its thermal demand meter test boards. 
\ 

I , .3. Petitioners seek to inspect and test the electronic transfer standard FPL used as a 

reference for independent testing of certain meters in Bradenton, Florida on or about March‘29, 

2004 and March 30,2004 against the stmdards reference meter OT meters FPL uses at its thermal 

demand test boards. 

4, Petitioners seek to test and inspect any standard meters used by FPL at its thermal 

demand test boards while testing the thermal demand meters that are the subject of this docket. 

- -- 5 ,  Petitioners seek to photograph all standard meters used by P L  to test or otherwise 

evaluate the thermal demand meters that are the subject of this docket. 

6. Petitioners seek all documents related to the accuracy of FPL’s thermal demand 

test boards. 

7, Petitioners seek to inspect and photograph or copy any written directions, 

instructions, guidelines or other documents relied upon by FPL’s meter testers when testing or 

calibrating thermal demand meters that are the subject of this docket. 

8. Petitioners seek to inspect, test, and photograph all tools used by FPL meter testers 

in the last five years when testing or calibrating thermal demand meters that are the subject ofthis 

docket. 

9. Petitioners seek to measure the voltage and amperage I applied to meters being 

tested on FPL’s thermal demand meter test boards. 

10, Petitioners seek to measure the voltage and amperage applied to FPL stand 

demand meters used in testing on FPL’s thermal demand meter tes 
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FPYs thermal dem 
t : .., 

1 

The Perkhs House 
11 8 North Gadsden Street 
Tallahassee, Florida 32301 
(8 5 0) 68 1-3 828 (telephone) 
(850) 68 1-8788 (facsimile) 

-. 
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I HEREBY CERTIFY that a true and c 
US. Mail on this 
delivery to those marked with an asterisk: 

day of April, 2004, to those listed below w 

*Cochran Keating, Esqulre 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tabhassee, Florida 32399-0850 

! ,  

"Kenneth Hoffman, Esquire 
Rutledge, Ecenia, Purnell& fioffman, P.A. 
21 5 South Monroe Street, Suite 420 
Tallahassee, Florida 32301 

-._ 

Mr. William G. Walker, 111 
Vice President 
Florida Power & Light Company 
215 South Monroe Street, Suite 810 
Tallahassee, Florida 323Ol-1859 

I 

R. Wade Litchfietd, Esquire 
Florida Power & Light Company 
700 Universe Boulevard 
Juno Beach, Florida 22408-0420 

U 



OFESSIONAL ASSOC! ATION 

GARY R. RUTLEDGE 

ARTIN P. McDONN 

M. LANE STEPHENS 

ssion Clerk and Administrative Services 
Public Service Co 

Betty Easley Conference 
2540 Shumard Oak BouZeva \: 

lorida 32399-0850 22 
gs5 

0 

=22 
Q ziz 

Re: Docket No. 030623-E1 

above-referenced docket on behalf of Florida Power & Light 
fifteen copies of FPL's Motion to Compel Answers to Florida 

et of Interrogatories Nos. 'IO, 11 and 12. 

o f  these documents by stamping the extra copy of this letter filed 



RET LIC SERVICE COMMISSION 

Complaints by Southeastern Utility Services,) 
Inc. on behalf o f  various customers, against ) 
Florida Power & Light Company concerning) 
thermal demand meter error 1 Filed: May 10,2004 

Docket No. 030623-EI 

1 

FLORIDA POWER AND LIGHT COMPANY’S 
RESPONSE AND OBJECTION TO SOUTHEASTEW UTILITY 

UPON LAND FOR IVSPECTION AND OTHER PURPOSES AND 

I . ’ <  

SERVICES, INC. AND OCEAN PROPERTEES, LTWS REQUEST FOR ENT 

S ROPUCTION OF D O C U ~ N T .  

Florida Power & Light Company (“FPL”), by and through i t s  undersiped counsel, and 

pursuant to Rule 1.350(b), Florida Rules of Civil Procedure, and Rule 28-106.206, Florida 

Administrative Code, hereby files this Response and objection to Southeastern utility Sezlrices, 
-. 

Inc.’s (‘‘SUSl”) and Ocean Properties, LTDA (“Ocean Properties”) Request to FPL for Entry Upon 

Land for Inspection and Other Purposes and Production of Documents (“Request for Inspection”). 

Rule 1.35O(b), Florida Rules of Civil Procedure, states that the party to whom a request for 

inspection is directed shall serve a written response within 30 days after service o f  the request, and 

that for each item or category the response shall state that inspection and related activities will be 

permitted as requested, unless the request is objected to, in which event the reasons for the objection 

as follows: 

1. SUSI Lacks Standing to Participate in this Prmmx,iing 

I. At the outset, FPL objects to any discovery propounded by SUSl on the ground that 

SUSI lacks standing to participate as a party to this proceeding. By its terms, Rule 1.3 

it Florida Rules of Civil Procedure, is available to “[a’Jny party.” Accordingly, 



SUSI’s First Request for Production of Documents filed on February 9,2004, in support of this 

objection. 

Il, TheRequest goes Beyond the Scope of the Appiicable Meter Testing Rules 

’ 2. With the exception of the document requests contained in Items 6-7 and 11-12 

discussed below, the Request for Inspection seeks‘entry to FPL’s property for the pwpose of / 

‘ i  

inspecting, testing, phutographing and measuring FPL’s meter testing board that is used for testing 

thermal demand meters. FPL objects to every aspect of the Request for Inspection to the extent that 
A 

it seeks permission for entry to FPL’s property located at 6001 NW 70th Avenue, Miami, FL 33166, 

for the purpose of inspecting, testing, pliotographing, or measuring FPL’s meter testing board, or any 

piece of property or equipment related thereto, on the ground that the Request for Inspection goes 

- +. 

beyond the scope of the requirements of the Florida Administrative Code Rules applicable to FPL 

and this proceeding. 

3. By its own admission, Ocean Properties is a cornmercial retail electric service 

customer of FPL.’ As a customer of FPL, Ocean Properties has been given a limited statutory right 

through provisions of Chapter 366, Florida Statutes to request that FPL conduct certain tests to its 

electric meter. In addition, Rule 25-6.05 9, Florida Administrative Code, provides guidelines and 

procedures for the utility and the customer to follow in the event that a request i s  made by a customer 

to a utility that its meter be tested. 

See paragraph 6 of Petition for Formal Administrative Hearing Pursuant to Sections 
120.569 and 120.57(1), Florida Statutes, filed on December 10,2003 in this proceeding, by 
Petitioners, Ocean Properties, Ltd., 3.C. Penney Corporation, Dillards Department Stores, Inc., 
Target Stores, Inc., and Southeastern Utilities Services, I C ,  



1 

1 

1 
I *  

’ .  \ 

li 

4. Gem Properties’ Request for Inspection to the extent that it exc 

the established parameters for meter testing set forth in Commission Rule 25-6.059, Florida 

Administrative Code. Ocean Properties’ rights as a customer to request tests of FFL’s meters 

related equipment are established by Commission rule. Ocean Properties should not be permitted 

to utilize the discovery process to r e h t e  the inspection and testing provisions as established by I 

Commission rules. 

5. 

I 

Rule 1.350(a)(3), Flbrida Rules Of Civil Procedure, which is the procedural rule 
‘ 

under which Ocean Properti& Request for Inspection was filed, is not applicable to this proceeding 

because the Commission has promulgated its own rules pertaining to all aspects of customer- 

requested meter testing. The Florida Rules of Civil Procedure are made applicable to this proceeding 
-. 

by Rule 28-106.206, Florida Administrative Code. Rule 28-1 06.101, Florida Administrative Code, 

provides that Chapter 28-106, Florida Administrative Code, shall apply in all proceedings such as 

this one, in which the substantial interests of a party are determined by the agency, and shall be 

construed to secure the just, speedy, and inexpensive determination of every proceeding under 

Chapter 120 except where the agency has adopted rule3 covering the subject matter pursuant to 

Section I20.54(5)(~)2, Florida Statutes. (Emphasis supplied). 

6. Because the Commission has exercised its authority and has adopted extensive rules 

that govern the testing o€ electric meters, Rule 1.350, Rules of Civil Procedure is not applicable in 

this proceeding and can not be used to create new meter testing requirements. 

111. The Request goes Outside of the Scope o f  this Proceeding 

7. FPL objects to the Request for Inspection because it seeks to conduct testing that is 

outside the scope of this proceeding. In its Petition for Formal Administrative Hearing, Ocean 
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er petitioners, state that the “dispute in this proceeding centers on 

amount of refund FPL owes Customers for the overcharges due to the faulty meters” 

ermore, in the protested PAA Order issued by the Commission in this docket, the Co 

stated that the purpose of this docket was to “address issues regarding the remaining dispute, which 

is the appropriate method to determine refunds for the those customers who used Type 1V thermal I 

demand meters that over-registered demand,” 4 
\ 

.; 
8. Although there has yet to be a procedural schedule or a list of issues established for 

this docket, fiorn Ocean Properties’ petition, it is clear that the main issue in dispute in this docket 

is the methodology and amount of refunds, if my, owed to the individual petitioners who are 

customers of FPL. FPL objects to my attempt to expand the scope of this proceeding and to impose 
-.. 

upon FPE obligations to perform testing that is beyond the scope of the Commission’s rules and that 

is not relevant to the methodology to determine refunds, if any, that are owed to customers. 

IV. The Request for Inspection Seeks the Production of Documents Already Provided to 
Ocean Properties in this Rroceeding, or that are Subject to Specific Objections 

9. On January 9, 2004, SUSI and Ocean Properties served its First Request for 

Production of Documents on FPL (“First Document Request”). FPL filed its Responses and 

1 Objections to SUSI’s and Ocean Properties’ Request on February 9,2004. 

10. FPL objects to the Request for Inspection on the grounds that the document requests 

contained therein are duplicative of the document requests contained in SUSI and Ocean Properties’ 

First Document Request, m d  because FPL has either produced the documents in response to the First 

See, paragraph 13 of Petition. 

See page 3 of Order No, PSC-03-1320-PAA-ET, issued November 19,2003 
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A. Item No. 7 of the Request for Inspection Seeks the Production of Documents 
Already Provided to Ocean Properties 

FPL objects to litem No. 7 of the Request for Inspection which seeks to inspe 11. 
4 

photograph any written directions, instructions, guidelines or other documents relied upon by FPL’ s 

meter testers when testing or calibrating thermal demand meters that are the subject of this docket. 

’Request No. 2 of SWSI and Ocem Prbperties’ First Document Request sought “[a]Il 

documents you rely upon when providing instructions as to how to calibrate thermal demand 

meters.” Request No. 3 of the First Document Request sought “[all1 documents you provide or 

i 

i 

22. 
‘ I  

\ 

, 

provided to those responsible for calibrating thermal demand meters which set: forth instructions, 

guidelines or other directions as to how thermal demand meters should be calibrated,” 

13, Subject to general objections contained in FPL’s Response, all documents responsive 

to these requests have been provided to Ocean Properties. FPL objects to Item No. 7 of the Request 

for Inspection on the grounds that it is a duplication of previous discovery requests, and because the 

documents in response to Ttern No. 7 of the Request for Inspection have been provided to Ocean 

Properties. 

€3. Items Nos. 6,11, and 12 of the Request for Inspection Seek the Production of 
Documents that are the Subject of Pending Objections by FPL 

14. Item Nos. 6, 11, and 12 of the Request for Inspection also seek the production of 

documents that were previously requested by Ocean Properties in its First Request for Production 

of Documents filed January 9,2004. FPL raised specific objections to those requests in addition to 

raising numerous general objections, all of which remain pending. 

15. Item Number 6 of the Request for Inspection seeks all documents related to the 



4 .  

seek to inspect all records reflecting the maintenance of FPL’s standards reference meter or meters 

for the last five years, and a11 documents related to the maintenance, repair, or upkeep o f  FPL’ 

thermal denpnd test boards. 

’ 16. Request NO- 5 of the First Document Request sought “[a]ll documents which refer 8 

or relate to the accuracy of thermal demand meters.” Request Nos. 8 through 23 sought documents 

fkom FPL which covered a wide range 8f aspects relating to the thermal demand meters, including 

the results of tests of the thermal demand meters conducted by FPL, as well as all documents and 

correspondence related to the accuracy of the thermal demand meters, 

17. In its Response to the Fh-st Document Request, FPL raised specific objections to these 

document requests, in addition to raising numerous general objections. To date, FPL’s specific 

objections to the discovery requests rem& pending. With respect to Item Nos. 6 , l  I, and 12 o f  the 

Request for Inspection, FPL hereby adopts and incorporates the objections previously raised. 

WHEREFORE, for the above-stated reasons, FPL objects to Southeastern Utility Services, 

Inc.’s and Ocean Properties, LTD.’s Request to FPL for Entry Upon Land for Inspection and Other 

Purposes and Production of Documents. 

Respecthlly submitted, 

J. Stephen Menton, Esq. 
Rutledge, Ecenia, Purnell & Hofhan, EA.  
P. 0, Box 551 
Tallahassee, Florida 32302 
Telephone; 850-68 1-6788 
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?. 

R, Wade Litchfield, Esq. 
Law Department 
Florida Power & Light Company 
700 Universe Boulevard 
Juno Beach, Florida 33408-0420 
Telephone: 5 6 1-69 1-7 101 

Attorneys for Florida Power & Light Company 
I 

CERTIFICATE OF SERVICE 

I HEREBY ClERTIJEST that a true and correct copy of Florida Power and Light Company’s 
Response and Objection to Southeastern Utility Services, hc .  and Ocean Properties, LTD.’s Request 
for Enby Upon Land for Inspection and other Purposes and Production of Documents has been 
furnished by U. S. Mail this 1 Oth day of May, 2004, to the following: 

Cochran Keating, Esq. 
Office of the General Counsel 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, Florida 32399-0850 

Jon C. Moyle, Jr., Esq. 
Diana K . Shuman, Esq. 
Moyle, Flanigan, Katz, Raymond & Sheehan, P.A. 
The Perkins House 
1 IS North Gadsden Street 
Tallahassee, FL 32301 

F:\USERS\Iorena\FPL-SUSnResonse and Objection to Entry Upon Land.wpd 
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FPL 

i 
I 

A POWER & LIGHT 
: 071.14/2004 l ime : 1 O : U  AM ' 

Current Previous 

PPID: 862136933 
-____---* --___- Shop Status: 1 

8in: District: 99 

EQUIPMENT SUMMARY REPORT 

r identlflcation------------ 

Serial No: 03629201 - 9 

Company ko:' 701 9D 

Amr No: 
Batch No: 

8arcode: ' 

-- 

Asp Code: CH 

Form: 6 

Faceplate 

Mfr: L 

Mfr Type: TMT 

I Company Symbol: 1V . ' Volts: 277 

Type Code: 04 1 Amps: 2.5 

M&SCode: LC 
' .I 

Kh: 003.600 * I  
I Reg Ratio: 055 05/09 
I -1 r StatudLocation r Accounting 

I Purchase Date: OO/OO/OOOO I 
Retire Code: ' .- I Retire Date: OO/OO/OOOO 

Retire 6y: - 

r Information- 
Test Location: K Std Mode: Watts Creep: No 

Test Reason: V03 --- Test Direction: Forward High Pot: - i Seal Status: 53 -- Test Service: Single Phase- Element Balance: yes I ,-------. 
- As Found------- 

F.L: 100.74 100.60 

, PF: 100.90 ' 

S A B C  
100.47 

r 
LL: 100.62 

WA: 100.77 I '  
Reeding: 4419 KYZ: _Pass 

Start: 12/10/2002 10:47:24 

Stop: 12/1012002 10:54:53 

Tester: JXW Board: 0516 

I 
[ 
i 
1 -._-_-- -_._II-- --.----.--- 

I .As Left 

S A B C 
100,47 

-I__--- 

FL: 100.74 100.60 

PF: 100.90 

LL: 100.62 ; 
--__I- 

WA: 100.77 

Reading: 04424 Reps PasslFail: 0 1 f 
1 Start: 1211 012002 10:47:24- 

Stop: 12/10/2002 10:54:53 

Tester: JXW Board: 0526 

004548 TDM 



Tester: Board: 02 

Start: 1211012002 11:15:09 

Stop: 1211 0/2002 14:342l 

A__c 

I Demand---- 

7 I r As Left 
1 1  

r .As Found 

Reading: 04424 Reading: 0441 9 

Tester: BEF Board: 4 1 
I 

-7 
I I 

r General Comment------ I 
1 PIITESTOK 1 

/ 
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