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Tirnolyn Henry 

From: Vicki Gordon Kaufman 

Sent: 

To: Filings@psc.state.fl.us 

cc: 
Subject: Docket No. 040601 

Monday, September 27,2004 4:31 PM 

Gene Watkins; Adam Teitzman; Meredith Mays 

Pursuant to the Commission's procedures for e-filing, DlECA Communications, Inc. d/b/a Covad Communications Company 
provides the foltowing information: 

a. The attorney responsible for the filing is: 
Vicki Gordon Kaufman 
McWhirter Reeves McGlothlin Davidson Kaufman 8 Arnold, PA 
1 17 South Gadsden Street 
Tallahassee, Florida 32301 
850.222 2525 
850.222.5606 fax 

I 

b. The document is to be filed in Docket No. 040601-TP, In re: Petition of DIECA Communications, Inc., d/b/a Covad 
Communications Company for Arbitration of Interconnection Agreement with BellSouth Telecommunications, inc. pursuant to 
Section 252(b) of the Telecommunications Act of 1996. 

c, The document is filed on behalf of Covad 

d. The document is a Notice of Supplemental Authority which is 2 pages long and the Final Recommendation of the La 
Administrative Law Judge which is 25 pages long for a total of 27 pages. 

e. The document is a Notice of Supplemental Authority. 

Vicki Gardon Kaufman 
McWhirter Reeves McGlothlin Davidson Kaufman & Arnold, PA 
I f 7  South Gadsden Street 
Tallahassee, Florida 32301 
850.222.2525 
850.222.5606 fax 

n/30/3nnn 



BEFOrtE THE FLOMDA PUBLIC SERVICE COMMISSION 

In re: Petition of DIECA Communications, Inc., 
d/b/a Covad Communications Company, 
for Arbitration of Interconnection Agreement 
Amendment with BellSouth Telecommunications, 
Inc. pursuant to Section 252(b) of the 
Telecommunications Act of 1996. 

Docket No.: 040601-TP 

Filed: September 27,2004 

/ 

DIECA Communications, Inc. d/b/a Covad Communications Company's 
Notice of Supplemental Authority 

DIECA Communications, Inc. d/b/a Covad Communications Company (Covad) files this 

Notice of Supplemental Authority. On September 3,2004, pursuant to Order No. PSC-04-0833- 

PCO-TP, Covad and BellSouth Telecommunications, Inc. (BellSouth) filed Legal Briefs. 

Attached hereto is the following supplemental authority, filed after the filing of Covad's 

Legal Brief: 

Louisiana Public Service Commission, Administrative Hearings Division, Final 
Recommendation of The Administrative Law Judge (Corrected), In re: Petition for 
Arbitration of Interconnection Agreement Amendment with BellSouth 
Telecommunications, lnc. Pursuant to Section 252(b) of the Telecommunications Act uf 
1996, Docket No. U-28027, filed September 27,2004. 

S/ Vicki Gordon Kaufman 
Charles E. Watkins 
Covad Communications 
1230 Peachtree Street, lgth Floor 
Atlanta, Georgia 3 03 09 
(404) 942-3492 

Vicki Gordon Kaufman 
McWhirter Reeves McGlothlin Davidson Kaufman & 
Arnold, PA 
117 South Gadsden Street 
Tallahassee, Florida 
(850) 222-2525 

Attorneys €or DIECA Communications, Inc. d/b/a Covad 
Communications Company 



CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing Notice of 
Supplemental Authority has been hrnished by (*) electronic mail and U.S. Mail this 27th day of 
September 2004 to the following: 

(*) Adam Teitzman 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, F132399 

(*)Nancy White 
Meredith Mays 
c/o Nancy Sims 
Bells outh Telecomunic ations, Inc. 
150 South Monroe Street, Suite 400 
Tallahassee, FL 323 0 1 

SNicki Gordon Kaufman 
Vicki Gordon Kaufman 
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LOUISIANA PUBLIC SERVICE COMMISSION 
ADMINISTRATIVE HEARINGS DIVISION 

POST BOX 91 154 
602 N. FIFTH STREET - CALVE2 BLDG. - 11 Ih FLOOR 

BATON ROUGE, LOUISIANA 70821-9154 
TELEPHONE: 2251219-9417 

FAX 22513421561 I 

DATE: September 27,2004 

TO FAX NUMBER 

Gozdon D. Polozola 388-9 133 

Victoria IL Mdenry,  Carmen S. Dim (504) 528-2948 

Janet s. Brittm (225)647-7927 

.I 

I 
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LOUISIANA PUBLIC SERVICE COMMISSION 
ADMINISTRATIVE HEARINGS DIVISION 

DOCKET NO. U-28027 

DXECA COMMUNICATIONS, XNC. D/B/A COVAD COMMUNICATIONS COMPANY, 
EX PAR'ITE. 

FINAL RECOMMENDATION OF 
THE ADMINISTRATIVE LAW JUDGE 

JCOIRREC'JTED) 

The findings md conclusions recommended by the administrative law judge in this 
proceeding are contained within the Draft Order following this cover page, 

Thisfinal recormmendation is being issued and forwarded to the Commissioners pursuant 
to Rule 56 of the Rules of Practice and Procedure of the Louisiana Public Service Comission, 
The recommendation will be considered and voted on by the Cornmissianm at an upcoming 
monthly Commission meeting. 

All parties are advised to fmiliarize themselves with the Commission's Rues of Practice 
and Procdute, including prcrvisions within Rule 56 which permit parties to recpst (*thin five 
working days of issuance o f  thefinal recommendation) the opportunity to present ora1 argument 
at the Commission meeting at which this recommdation will be consigerd, Copies of the 
Rules of Practice and Procedure of the Louisiana Public Service Commission are avai1abk from 
the Records and Recording Division which  an be reached at (225) 342-3 157. 

All. parties are fudher advised that they may ascertain whether this recommendation will 
be considmed at the Commissi~a's next monthly meeting by acGessing the Commission's web 
page at http:l/www.lpsc.org and "clicking" on Official Business to view the Agenda for the 
Commission's upcoming monthly meeting. Alternative1 y, parties may obtain his infomation by 
d i n g  the Commission's Administrative Hearings Division at either of the following telephone 
numbers: 

CC: 

via: 

. ,nu 
f% 

' ..$. 
$\  4 I ,  L (225) 2194417 Or (800) 256-2397, 

Baton Rouge, Louisiana, this 271h day of  September, 2004. 



SEP-27-2004 12:47 LR Public Ser Commission 

Natwe afthe Case 

BdISouth and C~vad are parties to a regionwide intacomectim agrement. This  phase 

af the proceeding is limited to resolving the issue of whether BellSouth Telecommunications, 

ha. (“Bellsouth”) i s  obligated to provide DIECA Communication, hc .  d/b/a Covad 

Commdcafions Company ((‘Covad’’) access 20 line sharing after October 1,2004. Line sharing 

is defined as the sharing of the High Frequency Portion of tho h c a l  Loop C‘I-IFPL’’] to provide 

xDSLbased service by B competitive LEC and voiceband service by an incmbent LEC on the 

same loop. 

In its Triennial Review Order’, the Federal CommMcations Comlissian (“r;CC”) 

promulgated new mbundIing rules. The D.C. CirCuit COW reviewed ~e new rules and in 

USTA 11’ vacated a nmber, but not all, of the FCC pronouncements. The FCC’s detemlnatisn 

’ % p X t  and Order and Order on Remand md Further Norice of Proposed Rulemalung, Review of a e  S h o n  25 1 
U n b d l h g  0bl:gahom of Incumherit hcaI  Exchange Carriers, 18 FCC Rcd 1G978{2003) (‘Tidal Review 
Order”) vacated m part and remanded. 
2United Szutm Telecomwuniccation As$ ’n Y, FCC, 359 F.3rd 554 @.C. Ck. 2004 (“USTA, Ip) 

Dbcket No- U-28027 
DLECA (Covad) / BellSouth 

Arbitratiorl -Line Sharing Issue 
Final Rtcommndatioa 

Page2 



5EP-2’7-2804 12:47 LFI Public Ser Commission 225 342 5611 P. €34~20~0 

that Regional Bell werating Companies (“RBOCs”) are not required ta make available 8s an 

Unbundled Network Element (“UNE’’’) the High Frequency Rortion of the Loop for line sharing 

arrangements p m w t  to Section 251 was not overturned. At the sarne t h e ,  the FCC: stated in 

its Triennial &.euim Order that RBOCs have an “independent obligation, under Section 

271(c)(2)(b) which sets forth the requirements the MOCs must meet ih order to obtain long 

dstmce (interLATA) authority, to provide access to certain network elewefits that ate no longer 

subject to unbundling under Section 251” 

Cavad asserts that line sharing is a checklist item 4 loop transmission facility, which 

BellSouth is obligated to provide p s u a n t  to 47 U.S.C. sec. 271(c)(Z)(b)(iv) unless the FCC 

grants a forbearance petition under 47 W-SC. sec. 160 ef s q .  BellSouth argues that Bellsou& 

does not have a continuing obligation under Section 271 to provide line sharing and that Covad 

is only entitled to line; sharing on a limited grandfathered basis pursumt to a transitional 

mtchmism. Pending a resolution of the line sharing issues, the Parties agree to hold in abeyance 

all other issues. BellSouth and Covad state in their Joint Proposal filed August 16,2004 that the 

Patties do sot intend to raise jurisdictional arguments in this phase of the docket. 

Staternmt of Jnrlsdietion 

The SOUIT@ of the Louisiana Public Service Commission’s jurisdiction o v a  public utilities 

in Louisiana is found in Article TV, Section 21 (€3) of the Louisiana Constitution, which provides 

hat “me commission shall regulate all c a m o n  carriers and public utilities and have such other 

regulatory authodty as provided by law, It shall adopt and enforce reasonable rules, regulations, 

andl procedures necessay for the discharge of its duties, md shall have other powers and perform 

Docket NO. U-28027 
DIECA (Covad) / BeWouth 

Arbittation -Line Sharing Issue 
Fitla1 Recommendation 
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Commission is given broad power to regulate the service of telephone utilities and may adopt all, 

reasonable and just mles, regulations and orden's affecting or connected with the service or 

DECA Cammunkations, Inc. d/b/a Covad Communications Company, fiIed a Petition 

far Arbitration of htmcannectbri Agrement Amendment with Bel1Souft.l Telecommmications, 

hen, pmumt to Section 252(b) of the Telecommunications Act of 1996 on J u e  23, 2004. 

Notice of the filing of the Petition was published in the Commission's QfTicid Bulletin o j ~  July 

2,2004, Notices of Intervention were received on behalf of 33eIlSouth TeIecommunicatiom, hc. 

and Advanced TeI, hc (%ATEL") on July 16,2004 and July 19,2004 respectively. A Notice of 

Assignment to an Administrative Law Judge was issued on July 20, 2004, and 3 Status 

Conference was set for July 29, 2004. The Status Conference was rescheduled to August 11, 

2004 at the request o f  Covad. On August 3, 2004, BellSouth filed a Motion for Summary 

Disposition a d  Expedited Relief. On the same day, Covad filed a Response to Bellsouth's 

Motion for s w ~ ~ ~ . ~ a r y  Disposition and Expedited Relief, Response to Motion to Convert and 

10 Petition to Arbitrate. On August 10, 2004 BellSouth filed a Reply to Covad's 

R e s p ~ s e  10 k W m t h ' s  Motion for Disposition. The Status Conference held August 

11, 2004 resulted in a procedural schedule that, at the request o f  the P h e s ,  b iwated  the 

Docket NCL U-28027 
DIECA (Covad) / BellSouth 

Arbitration -Line Sharing Issue 
Final Reeonmendation 
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briefing date. On August 16, 2004 a letter was received from Covd and BellSouth regarding 

their joint pmposal. Staff reqwsted an Extension of Time to Submit its Bfief on September 2, 

2004 which was gratlCed the same day. Simultaneous B&$s were filed by Covad and BellSouth 

on September 3,2004. LPSC Staff filed its Brief on September 10,2004. 

Summary of t h g  Pmies' Positions 

Covad's Positioq 

C O V ~  argues that BellSouth's obligation to provide line shariag is derived fi-nm the fact 

that line sharing is a Checklist Item 4 loop trwmission facility and, Bell Operating Companies, 

of which BellSouth is me, offering long distance setvices pmuanE to section 271 have a 

corresponding obligation ta provide Checklist Item 4 loop trms~ssion facilities, irrespective of 

my unbundling determinations under Section 253,. Covad acknowledges that he determim~on 

I n  the Matter 0)'Review of the Seclion 2Sl Unbundling Obligations of Incutnbent Local 

fichangg Carrier#, it al., CC Docket No. 01-338, et al., Federal. Commhcations Commission 

("Fcc") 03-36 (rel. August 21, 2003) 654 cc Triennial Review Order") resulted in the rmoval 

of line sharing as a Checklist Item 2, section 251@)(3) UNE. But, Covad asserts, it did not 

remove line sharing from Checklist Item 4. In its Triennial Review Order at 652, fox example, 

longer subject to unbundling under section 252.. .'I 

Dmket NQ, U-28027 
DIECA (Cbvad) / BellSonth 

Arbitration -Line Sharing Issue 
Final Rt?tommendatim 
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Covad points out that in every Regional Bell Operating Company's (,RBOC'') 

apphation for $tction 273. authority and every FCC Section 271 Order granting any WOC, 

including BdlSouth such authority, the FCC placed line sharing in Checklist Itern 4. so long, 

Cavad assefls, that BellSouth continues to sell long distance s d c e  under Section 271 authority, 

it must conthue to pro~de non-discriminatory access to all network elements mder checklist 

i t a s  4, 5, 6 and IO, including line sharing, irrespective, of whether they are "delisted" Imder, 

252. 

In reply to wgpments raised by BellSouth in other jurisdictions, Covad anticipates the 

following arguments being raised by BellScruth: 1) Because of section 251 unbwding 

determinations, line sharing is no longer a Checklist itern 4 element. 2) The HEPL used to 

provide line shari2lg is not a loop transmission facility under the definition of Checklist Itm 4, 

and thw, line sharing was never a Checklist Item 4 element. 3) In the Triennial Review, or in 

phor orders granting Section 271 authority, the PCC somehow indicated that line sharing i s  not 

really a Checklist Item 4 fAdity. Covad ilssures that all of these arguments that may be put forth 

by Bell$otrth are baseless. Contrary to BellSouth's usertion, Covad argues, the FCC's Section 

251 unbundling determination in the Triennial Review did not remove line sharing from 

Checklist Ittern 4. In fact, the FCC made i t  clear in the Triemial Review at 654  at: 

Checklist items 4,5,6 and 10 separately impose acce5s requirements regarding loop, 
msport,  switching, and signding without mentioning section 251. Had Congress 
intended to have these later checklist items subject to section 251, it would have 
explicitly done so as it did in checklist item 2. Moreover, were we to conclude atherwise, 
we would necessarily render checklist items 43, 6, and 10 entirely redundant and 
duplicative Qf che~klist item 2 and thus violate one of the enduring tenets of statutory 
construction: to give effect, ifpossible, to every clause and word of a statute. 

covad provides a comparison of what it states are some of the diffiences of BellSouth's 

oblligatian under Section 251 and its Section 271 obligations, concluding for example,  at the 

1, I. 

' 5  
. \ I  
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TTELRIC price under Section 251 is not retained, but the Section 271 obligation to provided 

nondiscfiminatory access remains. Covad a h  suggests that h e  c o d % l h g  and combhation 

rules applicable to Section 251 UNEs may not apply to $&an 271 U N E s ,  and that the FCC may 

forebear enforcing 271 obligations pursuant to 47 U,S.C. seCtion 160, Covad makes short shrift 

of a possible wsertion by BellSouth that a comment at paragraph 665 afthe T r i m i d  R@view 

that, '%e do not. believe that Congress intended that the conditions required for approval would 

A not change over time" is sufficient to conclude that section 251 unbundling determirlaticm can 

m o v e  h e  sharing fkom Checklist Item 4, patticularly in view of the FCC other more defixlite 

statements that RBOCs have continuing distinct obbgatians under' Section 27 1. 

M e r ,  C o d  points aut h a t  Congress has provided a procedure for RBOCs to seek 

rmovd of their Section 271 obligations by filing a Petition for Forbearance pursuant to 47 

U.S.C. 5 160 a d ,  in fact Bef1Sout.h has availed itself of this opportunity by filing a forbearatlce 

' petition with the FCC.3 There would be no seed for such a filing, or the opportunity far Guoh a 

4 filing, if Section 271 Chmklist Item 4 obligations extended no further than cer&i;in Checklist Item 

2 Section 25 1 obligations that have been terminated. 

In 6 m ,  two irrefutable legal facts, according to Covad, should govern fie decision in this 

matter: 1) Line sh;lring is a Checklist Item 4 loop tmnsmission facility and 2) RBOCs, including 

BelISouh, off'ng long distance services pursuant to Section 271 authority have m obligation to 

provide Checklist Item 4 elements irrespective of my unbundling determinations under mtion 

252. 
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BellSouth’s Position 

BellSouth proposes to mend its hterconneotion Agreement with Covad which, 

BellSouth states, would then incorporate recent chmges of law with respect to Covad’s access to 

the mbundled high frequency podion o f  the loop (“HFPL”). BellSmith maintains t h t  rules 

reoently issued by the FCC, and upheld by the United States Court o f  Appeals for the D.C. 

Circuit, have already answered the question at h u e  in the present docket. h Bellsouth’s view, 

since ismance of the Trhnkd Review Order, Covad is only entitled to line sharing on a 

grandfathered basis pusuant to a transitional mechanism, BeIISouth asserts that after October 1, 

2004, C ~ a d  mmot  request new h e  shdng arrangements, and even if it could, such wqbests 

would not be TLERIC prices. BellSouth suggests that Covab’s assertion that line sharing 

continues to be avabble is based upon an argument that; would have the Louisiana Public 

Service Commission (“‘LPSC’’) interpret Section 271 of the Telecommunications Act of 19964 in 

a manner that would effectively destroy the carefully balanced transitional plan established by 

the FCC udor  Section 251. 

BellSouth states that in the Triennz’aE Rmiew OrdeJ, the FCC decided that the m L  is 

IlO longer ;1 m b  FCC explained that, “rules requiring line sharing may skew competitive 

CLEW incmtives toward providiq a broadband-only service to mass market consmers, rather 

.than a Wioe-only service or, perhaps more importantly, a bundled voice and xDSL smice 
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of%kxing."' Covad contends that the 'HFPL is an element identified in Section 271 as one that 

must be mbmdhd, even if it is not required to be unbundled under the FCC's Section 251 rules. 

BeU$ouXh m p e ~  that COVUI'S rekmce up01-1 Checklist Item 4 in &&on 27'1 is without 

reasonable bash, md that Covad's reasoning i s  contradicted by the plain lamage of Checklist 

Item 4, which requires only access to the loop unbundled from switching. BellSouth argues that 

the key point is that Checklist Item 4 explicitly requires the prQyisipn of the whale loop 

unbundled h r n  t?~e local switching, not pieces or pats of the loop, 

Additionally, BellSouth argues that Covad's claims are also inconsistent with the FCC's 

Pienniul Review Order and FCC adjudications. analytical framework in its Line Sharing 

The FCC decided in the Line Sharing Order, and continued in the Triennial Reviav &der, 

BelISouth asserts, to designate the high fiequenoy portion of the loop an unbundled network 

ekrnmt, sep&ate and apart from the loop itself. BellSouth states that Covad's argument ignores 
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FCC's old unbwdling rules, the loop and -the WPL were treated as separate elements, 

Bd$outh WS&S that the FCC's orders make two points clear, First, the FCC dishgvi6hed the 

bop LNli from the HFPL lJNE in its SBC Iilinoiis/lndzurzcr/oltio Order'2 in discussing 

unbmdhg requkd under Checklist Itern 2. Second, by r e f d n g  to its d e s  iT1 its Checklist 

Item 4 discwsions, BellSouth argues, the FCC has dmonstmted it wvuld a~alyze both the actual 

checklist item 4 loop provisioning requirement and related requirement$ (such as line sharisg) 

that arise from the unbundling rules. While Checklist Item 4 of Section 271 may obligate 

BellSouth to provide a~cesd to loop, BellSouth argues that this obligation does not extend to m 

obligation to further unbundle the HFPL from the loop. BellSouth elaims that consequently 

Covad cannot reamnably rely on the FCC% Section 271 decisions to demonskate that line 

$haring is a Checklist Item 4 requirement. 

BallSouth points out that in the TtienniuE Review Order, the FCC observed that Section 

251 and Section 271 operate independently, BellSouth cantends that in relevant part, at 

pmagaph 654 of the Trfmzztrl Rma'ay Order, the FCC made clear that Checklist items 4, 5, 6, 

and 10 only "impose access requirements regarding loop, transport, switching, and sigrxaling''; 

line sharing, BelISouth interjects, i s  never mentioned by the FCC as a requirement of any 

checklist item. AdditionaIly BellSouth points out that there is not any mention o f  a continuhg 

Section 271 obligation in the lengthy analysis of the elimination of the HFPL under Section 251 



SEP-27-2084 12:49 L O  Public Ser Commission 

.I , 

and the transitional plm to end access to that UNE.13 BellSoutb contends that because none of 
' I. 

1 *;+, 
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the state commissions in BellSouth's region, including the Georgia and Nom Cmlina 
; :;y 

'',$,,, 

' , $ , I  

I ,  

' .  ..- C~mmissi~ns, recognized my Section 271 obIigatian to provide access to the W L  &r 

... ' I ,  (\.; Q G # Q ~  1,2004, Covad cannot justifiably cite to these de~isions as support for i ts position. 0 I. I 

1. I 

8'3" 

1 In  

' I'  BellSouth states that the FCC created a grandfathering and transitional. mechanism and 

declined to r q ~ e  access to line sharing for new customers under Seokion, 251 afier October 1, 

2004. BellSouth contends that rather than accepting the FCC's decision and incorgoratiqg the 

terms of the federal rules into the parties' agreement, Cavad seeks to wish it away through a 

Section 271 Checklist Item 4 afgurnent that is contradicted by what BallSouth see8 8s the plain 
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language of that item, the FCC's initial and subsequent orders granting EEC's long distance 
I 

authority, the analysis in the Line Sharing Order, and the analysis and conclusions reached in the 
I ' n ;  

Dimnitd Review Order. 
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Staff begins its discussion with two statements; 1) It is umistakable that the FCC hm 

determined that Incumbent ]Local Exchange Can-iers C'ILEC$") no longer have a Section 251 

requirement to provide line haring, and 2) It is also mistakable that the FCC recognized 
' 8 ;  i' 

I, 1 I '* T P L  
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Regional Bell Operating Companies (W3OCs") as having a continuing obligation to provide 

nondiscriminatory access to network elements pursuant to Section 271 - In support of the second 

;hssdon, Staff quotes the Trieualaial Review at 650, "BOCs have an independent obligation, 

, A,' 

I I,?. 

mtkt section 271(~)(2)(b) to provide access to certain network elements that are no longer 

subject tcl unbmdling .under Section 25 1, and to do so at just and reasonable rates." 

- 

Trimmid Review Order, 255-265. 13 
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I I '1 , v, Seotion 271 states that access provided by a RBOC meets the requiremenis if such access 

indudes " h d  loop ttansrnkshn from the central office to the customer's premises unbundled 

from local switching or other services.'' Therefore, Staff concludes, the detemination ZLS to 

,.A, < ,', -I 
-; $, 
' ' :i 

, j. I, 
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, t!, whether an oblie;atim 10 provide linc iW.rhg under 271 exists rests on whether the definition of 

"Local loop transmission" includes line sharing. 
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Staff states that Section 271 provides conditions that must be met in older to be e]@bIe 

to for Section 271 authority, among which in Checklist Itern 4, i s  the requirement that BellSouth 
1 1 ,  ', 
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has a continukg obligation to provide tine sharing, in accordance with its grant of Section 271 

authority." 

BackrZround 

In its Third Report and Order issued December 9, 1999 the FCC found that the high 

frequency portion of the loop meets the statutory definition of a network element md must be 

unbundled pursuant to section$ 251 (d)(Z) and (c)(3), thereby instituting line sharing obligations 

for incumbent LECs, In May of 2002 the D.C. Circuit Court in USTA 1 va~rsted md remmded 

the FCC's L i m  Shczvi~g Order. The FCC considered the matter in its August 21,2003 Triennial 

Revim Order, fm&ng that, LC$ubject to a grandfather provision md a transition period, 

incumbent LECs do not have to pmvide unbundled access to the high frequency portion of their 

loops under B sec, 251 impairment analysis." In the same Tn'enniaE Revim Order, the FCC 

determined that 'The requiremefits of section 27 1 (c)@)(B) establish an independent obligation 

for BQCs $Q pmvide ~ G M S  to loops, switching, tran~p~rt, atld signaling, under checklist itms 4- 

6 and 10, regsdIe$s of my unbundling analysis under section 25 1. Where a checkIist item is no 

longer subject to 251 mbundling, section 252(6)(1) dQes not operate as the pfichg standard. 

kther, the pricing of such items is governed by the 'just and reasonable' standard established 

under seotions 201 and 202." 

Analysis 

BellSouth Telecommunications, fnc and DIECA Commications, hc. d/b/a C o v d  

c o ~ ~ c a t i s n s  company, waiving my jurisdictional challenges, h v e  approached the 

Lxruisima Public Service Comis$ion, a~king far a decision a$ to whether under its existing 
Docket NO. U-28027 

DIECA (Covad) / Be11South 
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interconnection agrreemmt, or BS the agreement may be amended, BellSouth has any continuing 

obligation to provide line sharing of the High Frequency Portion of the Line (TUTL") to Covad 

&er October 1, 2004. All Parties are fully aware of, and do not dispute, that subsequent to the 

issuance of the Trienniul Review Order and the failUte of the D.C. Circuit Court to overtm 

certain relevmt portions of that Order, the Regiwal Bel1 Operating Companies are not required 

to make: available as a Unbundled Network Element, the High Frequency Podion of the Leap far 

line s h ~ n g  mangernents pursuant to Section 25 1.  That is not to say that the Parties, at least in 

BellSouth's view, ate prohibited fimn entering commercial m s  length negotiations for ~e 

provision of HFPL. 

At issue then is the question o f  whether BellSouth i s  obligated under any other provision, 

to pmGded line sharing, and if so, at what pice- As seen in the sumrxlary af the Parti& 

.Positions, BeI1Saut.h xgues that any provision that would save  to require a BOC to offer 

my'thng that is AQ longer required under Section 251, must be in error. Staff and Covad MSM 

stat€%, 

The requirements of section 271 (c)(2)(E> establish an indepmdent obligation fox BOCs 
to provide access to loops, switching, transport, and signaling, under checklist i t m s  4-6 
and 10, xegadless of Wbudling andySi6 under saction 25 1.  Where a checkliBt item 
is longer subject to 25 1 unbundling, section 252(d)( 1) does not operate as the pd~ing 
standard. Rather, the pricing of such items i s  governed by the 'just and reasonable' 
standard established under sections 201 a d  202, I'r 

The FCC then engage8 in a lengthy analysis of its bask position that Sectiog 271 establishes an 

indqendmt obligation for BOCs to provide access to loops, switching, transpors and signaling 

6 ,r: . 
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Firsit, the plain languaee and the structure of section 271 (c)(2)(B) establish, 
that BOCs have an independent and ongoing a~cess obligation under section 
271. Checklist item 2 requires compIiance with the general unbundling 
obligations of section 251(c (3) and of section 251(d)(2) which CrQSS- 
references section 251(~)(3)." Checklist items 4, 5, 6, and 10 separately 
impose access requirements regarding loop, tmnspcrrt, switching, and 
signalh&'6 without mt?ntionhg section 251, fiad Congress intended to have 
these later checklist items subject to section 25 1, it would have explicitly dam 
so BS it did in checklist item 2. T,vkPsnial Review O ~ W ,  7 654 

. . .while checklist item 2 prwides that a BOC must provide access ta W s  in 
accordance with the requhments of sections 251(c)(3) and 252(6)(1), the 
checklist items establishing the speoific, separate nctwQrk element obligations 
do not contain this language. we find Congress' decision to omit cross- 
referemes particularly meaningful in this instance: half of the checklist items 
Contah explkit cross-references to other stamtory provisions, and it is 
reasonable to conclude that Congress would have inserted a cross-reference 
into items 4-6 and 20 had that been i t s  intention. Riemiul Rmiew &dw, fl 
657 

Nmeraus cases on statutory interpretation have held that, "where Congress includes particular 

impage in om section o f  a statute but Qmits it in another section of the; same Act, it is generally 

P = $ ~ e d  that Congress ac@ intentionally and pwpmely in the disparate inclusion or exclusion." 

Gozlon-Peretz V. United States, 498 US. 395 (1991) citing RusselXo v. United States, 464 U,S. 

G m  472 72,%722 rCA5 1972). See United States v. Wooten, 688 F.2d. 941.950 

(CA4 19821, See North Haven Board of Education v. Bell,45;6 U.5. 512, 521, 102 S.Ct. 1912, 

I s  
16 

See 47 U.S.C. 4 271(~)(2)(B)(ii). 
See 47 'U.S.C. $271(~)(2)(B)(i~), (v), (vi), (K). 
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1917, 72 L.Ed.2d 299 (1982); United States v. Naftalb 441 U.S. 768, 773-774, 9 9 m .  2077, 

2081-20g2.60 L.EdJ2d 624 (1979). 

Because of the BOC's unique market pbsition, in order to encourage competition in the 

marketplace, wnditims were imposed that BOC's were required tu meet prior to md during 

Section 27 1 obligations are distinct from 25 1 obligations, 

o Second, it is reaeonable to interpret section 251 and 271 as operating 
indepadatly, Section 25 1, by its own tern, applies to crZ\ incumbent LECs, 
and section 27 1 applies only to BOCs, a subset o f  incumbent LECS.'~ In fact, 
section 271 places specific requitements on DOCS that were not listed in 
section 25 1, These additional requirements reflect Congress' concern, 
repeatedly recognized by the Commission and COW, with balancing the 
B O W  entry into the long distance market with increased presence of 
competitors in the local mxket. . . recogmizing an indepadent obligation on 
BOCs under section 27 1 would by no means be inconsistent with the structure 
of the statute. Section 271 was written for the very purpose of establishing 
specific conditbns of entry into the long distance that are unique to the BOCs. 
As such, BOC obligations under section 271 are not necessarily relieved based 
OII determination WG make under the section 2Slwbundling analysis. 
Trienniul Reuiew Ordw, 7 655. 

o In interpreting Section 271(c)@)(B), we are guided by the familiar rule of 
statutory cmstructim sat, where possible, provisions of a statute should be 
read so as not to create a conflict. . . h order to read the provisions so as not 
to create a Conflict, we conclude that section 271 requires BQCS to provide 
ubutldled acce3s to elemmts not required to be unbundled under section 251, 
but does not require TIELSIC pricing. This interpretation allows us to 
recon& the interrelated terns af the Act so that one provision (section 27 1) 
does not gratuitously reimpose the v q  same requirements. that another 
provision (section 25 1) hm elirninatcd, Triennial Ra)iaw &der, T[ 659. 

The courts have not ignored FCC pronouncements on line sharing mong ather issues. 

While choosing to over tum a number of FCC pronowcments, the D.C. Circuit ~ou t t  in its 
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Maclh 2, 2004, U W A  .U Wnited States Telecorn Association v..FCC, 359 F,3d 554 @,C. Cir. 

2004)) stated at page 52 that ‘The FCC reamably concluded that checklist items Tow, six and 

tm imposed wnbundlbg requirements for those elemats indeprkdent of the unbwdhg 

mquirements imposed by $9251-52. Tn other words, even in the absence of imphent ,  BQCs 

must unbundled local loops, local bmsport, local switching, and cdl-related databases in Order 

to enter the intexLATA market. Order 17 653-55.’’ 

The FCC’s lengthy interpretation of the independence of Section 271 obligations from 

the alterathns effected in Section 251 obligations in the Triennial Review Order, and the Court’s 

upholding of the FCC interpretation in UST.4 I.. leaves little doubt that BOCs in general, and 

BellSouth in particular, must continue to supply Checklist item 4 elements post October I, 2004. 

The decisive question rernah as to whether line d~aring of the high frequency portion of the 

loop is included h Checklist Ittem 4 of Section 271. Section 271 Checklist Item 4 requires BOCs 

# t ~  graat to CLECs “local loop transmission fkom the cental office to the customer’s pmnises, 

unbundled fiom Local switching or other services.” What is required of Checklist Itern 4 relies 

on the definition of “local loop transmission” and “unbundled from , , , other servic;&’ C O V ~  

claims that “local loop transmission . . . unbundled from . . . other sewices” includes lhe &&g, 

more specifically, the availability of the high frequency portion of the bop by its& Cwad 

states that the FCC has defined the ccIoop” in section 271 (c)(Z)(B](iv), competitive checkIist item 

4 as a “trmsmissian facility between a distribution f i m e ,  or its equivalent, in an incumbent LEC 

central office, and the demarcation point at the custQmer’6 premises”.” And f i e  High Frequency 

POhon ofthe h a p  a, complete tratl$mission path on the frequency range above the one used 

.i 
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1 %  

0 ,  

L A  Public Ser  Commission 

fin& that Iine sharing is a pm of the Checklist Item 4 obligations o f  BellSou~. The NCUC 

relies on the FCC ~msas/Okl&mna Orderig and previous Section 271 filings made by BOCs in 

other matters to reach its conclusion, fmding that line sh;uing has previously been Included by 

19 Joint Application by SBC Communications, Inc., Southwe~tcm Bdl Telephone Campmy, and Sou~westem Bell 
Communications Services, Inc. d/b/a Southwestern Bell long Distance for Provision of In-Region, InttrLATA 
Setvices in Kansas and Oklahoma, CC Docket NQ, 00-271, Mcmojandm ODinioa-md Qrder. FCC 01-29 (released J m w  22,200 1). 
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' BOCs in their Section 271 Applications and relied upon by conunission granting the 

applications. The reasoning provided by the NCUC is also applicable to an examination of 

" I  

1 -  

I * .  
I. ' 

I, ,b BellSouth's InterLATA application for Louisiana. In BellSouth's Comments in Support of its 
' ,,p 
, %,? 

yj; 

'1 ,; 

* 8)' I 

' I ,, t :,! > Application for IrkterEATA Relief Pursuant to Swtion 271 of the TeIecomuications Act of 

1996 filed on April 20, 2004, BellSouth addressed its compliance with Ch~qklist Item 4. h 

BellSouth's discussion of Checklist Item 4 it stated, "BellSouth provides access to the hi& 

I .  

l + ~ * ~ n  

, '  
84-1. 
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frequency portion of the loop as an unbundled network element." In Staffs Final : ql. ,p 
Recornendation of BellSouth's Section 271 Application, which was adopted by the LgSC ~II ,,$: 

,I?;# 

. .p; 
.p ; 
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Order No, U-22252-E, Staff addresses line sharing and HFFL in the Checklist Item 4 discussion. 

"PI 

, ?j 

' . I # , ,  
,; ', 

I ..$ 3 

j '  

In the FCC's determination of BellSouth's Application for hterLATA Services in Georgia and 
', :>; 

Louisiana, the FCC addresses line sharing and HFPL in its discussion of Checklist Item 4. The 
I *  

I, I 
I * %,& pattern o f  addregsing line sharing a d  the high frqumcy portion afthe loop is repeated in other 

Y. f I I; 

, h >  
,.' 't 
' :q, 

* .  

,.'I' InterLATA decisions rendered by the FCC. The question, arises a$ to why would fie LpSc, the 
, I  
I t  FCC and ofher state cornis ions address line sharing and the high frequency part of the loop 

md other state commissions have included line sharing and the high frequency part of the loop 

' ' 
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when evaI4athg Checkht Item 4, if it were not part of Checklist Item 4. The LPSC, the FCC 
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1 I ..a when evaluating Checklist Item 4, absent W h e r  direction &.om the FCC or &om the COTJ~, it is 

,$ 
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reasonable to conclude that line sharing is a Checklist Item 4. 
( I  

1 i.' 

BellSouth states that Covad's petition proposes a contract amendment that would requke 

:,I .<i 

!j '. 
' i  
?I Y 

d '  ::.:' 
I '  ;$ 

$:,> I 

I Y V !  

. x' 
Y t: 

4 I+ 

\ . I  BellSouth to, 'in acwrdance with its obligations under Section 271 ' continue after October 1, 

2004 to offer unbundled access to the HFPL to new customerg at rates that are inconsistent with 

\,a, 

3 ,  I 

- 3  :J the transitional rates established by the X;CC."@ST Brief at 5). Appaently Bellsou& is of the 

opinion that Cowad is asserting that, "Covad apparently beIieves that it CM continne ordering , ;,y$ 

,) I If> 
0,: $I Docket NO. U-28027 ,. ,A: 

. -(.;I: 
F h l  Recommendation , : i?: 

'I y,; y .vi 
* ;$; 
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I new 1he sharing arrangements at UNE prices &a October 1, 2004." @ST Brief at 5). Covad 

makes no such assertiun, in fact Cowad quotes the FCC statmont that, Yn order to read the 

pmvisions so as not to mate a conflict, we conclude that section 271 requires BQCs to pmvide 

1 unbundled access to elements not required to be unbundled mder section 251, but does not 

I'  

require TERLIC pricing." "[Tlhe appropriate inquiry for network elements required only u&r 

section 271 i s  to assess whether they are priced on a just, reasonable and not unreasonably 

discrimhatory basis - the standards set forth in sections 201 and 202."2* Elsewhere BelISouth 

wserts that ic which it denies, EellSouth is required to provide line sharing to new customers 

after October 1,2004, then such provision should not be at TELERTC rates. Checklist items 4-6 

and 10, unlike Checklist item 2, are not cross referenced unda sections 2Sl(c)(3) and 252(d)(1). 

The5e items therefore need a d  be offered under Section 271 at Total Element Long Run 

Incremental Cost ('"rERLIC") prices, but rather must be oEered at just and reasonable prices 

required under 47 U.S.C. Q 201-202 (Trknnid Review Ordev at 656). To the extent that 

BellSouth is required to oEm line sharing under Section 271, those offerings would be not be 

required to be offered at TRLERIC prices. 

BellSouth has several avenues available to seek removal of EL Section 271 obligation to 

provide line sharing. Indeed, BellSouth has availed itself of alternative methods of coping with 

271 obligations and has filed both for clarification or reconsideration of the TrienniuZ Review 

% Order and filed an Application for Forbearance. In its Petition for Reconsideration2' BellSouth 

urges that the; FCC should not impose unbundling obligation, if any, that an ILEC ha$ under 

$=tion 271, where such facilities have been delisted under Section 251. BellSouth filed a 
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h r n  applying my stand-alone unbundling obligation on broadband elemmk In its Petition., 

BellSouth admits th3t the FCC dates that, "Section 271 ofthe Act establishes an independent 

unbutlding obligation on LECs to provide wbmdled access to network elements, evm where 

the Commission has found that access to such elements is no longer necessary under the 

In BellSouth's view, however, this position c m b f  be statutory impairment standard." 

reconoiled with the other portions of the Piertnzial Review Order, the FCC's dwisions under 

Section 271, or the D.C. Circuit's decision in USTA 11. Therefore, BellSouth condudes that, 

"any lanpage in the Triennia1 Review Order that could be conoeived as establishing an 

indqendent Section 25 1 -type unbundling obligation under Section 271 is incorrect.. .." Wile 

BellSouth chooseS to argue that the FCC's conclusion that separate Section 271 obligations to 

continue to provide line sharing are in error9 nonetheless, BellSouth in the process has 

ahowledged that the FCC, the agmcy charged with oversight, has made the analysis and has 

concluded that the Section 271 obligation to provide line sharing has n ~ t  terminated. page 7 
of BdlSouth's brief in the curcent docket is found the following statement: 

Other checklist items in Section 271. (checklist items 4-6 and IO} require access to certain 
network elements that are identified in the Act itself. Z I e  FCC hm concludtd that 
Section 271 require$ ABOCs to continue to reqtcive unbundling of rhae speeifZcah'y 
identFed dements, even ifthw do not meet ihe impuirment t t ~ t  under Section 2SI md 
thus are not required to be unbundled under the FCC's rules. 
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Despite BellSouth% assertions to the contrary, the FCC's Imgthy intqrotat iof i  of the 

independmw Qf Section 271 Qbligations Born the alterations effected in Section 251 obligations 

in its Diemid Review Order, and the Court's upholding of the FCC interpretation in USTA 

leaves little dmbt that BOCs in genersil, and BelllSouth in particular, mwt continue to supp1y 

Checklist item 4 elements post October 1, 2004, 

The more difficult question however, is whet& line sharing of  the high frequency 

portion of the loop is included in Checklist Item 4 of Section 272. Section 271 Checklist Item 4 

requires BOCs to grant to CLECS "local loop transmission fiom the central office to the 

customer's premises, mbundled from local switching or other services." what is required of 

Checkliist I t a  4 relies on the definition of ''local loop transmission". The issue is of recent 

deyehpmmt; a number of state commissions are in the process af canBideI-ing the matter and 

appear to be reaFhing diffc;ring conclusions. BellSouth's Section 271 Application, the LlpSC's 

decision on that Applioation, the FCC's decision and a number of other state commissions all 

have inoluded line sharing and the hi& frequency part of the loop when evaluating Checklist 

Item 4. Absent firrther direction fiom the FCC OT h r n  the Court, it i s  reasonable to ooncluds that 

line sharing i~ a Checklist Item 4, and therefore continues to be available: afker October 1, 2004 

unless BellSouth's Petition for Forbearance is granted. Line sharing does not however continue 

to be available at TEL-EFUC prices, but rather at 'just and reasonable" prices, 

Dot;kCt NO. U-28027 
DIECA (Covad) I BellSouth 
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IT IS TI3EB.EE;ORE ORDBRED: 

That line sharing remains ~.II available feature in Louisiana under BellSouth's Section 27 1 

obligations subsequent to October I ,  2004 at just and reasanable prices unless BellSouth's 

Petition f'r Fwbeatanco is granted by the FCC. 

DISTMCWI 
COMMISSIONER JAMES M. FELD 

DISTRICT 4 
COMMISSIONER JACK "JAY" A. BLOSSMAN 
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