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BELLSOUTH TELECOMMUNICATIONS, INC.’S

MOTION TO REOPEN DOCKET


Pursuant to Rule 28.106.204, Florida Administrative Code and Section 364.01(4)(g), Florida Statutes, BellSouth hereby moves the Florida Public Service Commission (“Commission”) to reopen Docket No. 040554-TP for the purpose of investigating (1) whether the Nigerian-American Investment Corporation d/b/a NAIC Communications (“NAIC”) acted improperly in filing the Notice of the Adoption of Interconnection Agreement between BellSouth Telecommunications, Inc. and AT&T Communications of the Southern States, LLC (“AT&T”) on June 15, 2004 and (2) whether the adoption is appropriate.


1.
In May, 2004, NAIC requested BellSouth to commence negotiations pursuant to Section 251(c)(1) of the Telecommunications Act of 1996 (“Act”) for the purpose of establishing a new interconnection agreement between BellSouth and NAIC (Exhibit 1).  BellSouth forwarded to NAIC a copy of BellSouth’s then Standard Interconnection Agreement and Market Based Rate Agreement for its review.


2.
In a telephone conversation between the parties conducted on June 11, 2004, NAIC expressed an interest in adopting the Florida Interconnection Agreement between BellSouth and AT&T which expires on October 25, 2004.  BellSouth advised NAIC that the AT&T – BellSouth Florida agreement was not available for adoption because it had less than six (6) months remaining on its term and was not in compliance with the current law.

3.
On June 15, 2004, NAIC filed a unilateral notice with the Commission purporting to adopt the AT&T – BellSouth Florida agreement.  BellSouth received no notice of this filing from either NAIC or the Commission.  (Exhibit 2).  Although the letter indicated it had been copied to BellSouth, BellSouth never received same.


4.
Docket No. 040554-TP was opened to review the notice.  Staff reviewed the agreement on September 14, 2004, administratively approved it and closed the docket on September 17, 2004.  (Exhibit 3).


5.
NAIC acted improperly in filing the adoption notice without the execution of any adoption agreement and without the consent of BellSouth.  It is especially troubling that NAIC filed the notice when it knew BellSouth had not agreed to the adoption and, indeed, opposed the adoption.  Moreover, although the notice was purportedly copied to BellSouth, BellSouth never received same and, therefore, was denied its due process rights to challenge the adoption.  


6.
Moreover, the adoption was not appropriate.  First, the D.C. Circuit Court issued an opinion effective on June 16, 2004, that vacated the Federal Communications Commission’s (FCC) national findings of impairment with respect to mass market switching (DS0 level), enterprise market loops and enterprise market dedicated transport, including DS1, DS3, and Dark Fiber.  As of June 16, 2004, these elements are no longer required to be provided as Unbundle Network Elements (UNE) at Total Element Long-Run Incremental Cost (TELRIC) rates pursuant to the Telecommunications Act of 1996.  Because the D.C. Circuit Court vacated these elements, there is no obligation to unbundled these elements pursuant to Section 251 of the Act.

7.
The FCC subsequently issued an Order and Notice of Proposed Rulemaking on August 20, 2004 in WC Docket No. 04-313 (“Interim Rules Order”), which, in pertinent part, stated that an adoption of another party’s interconnection agreement that contains rates terms and conditions for mass market switching, enterprise market loops and dedicated transport is not an option at this time.  Paragraph 22 of the order states:

“We also hold that competition LECs may not opt into the contract provisions “frozen” in place by this interim approach.  The fundamental thrust of the interim relief provided here is to maintain the status quo in certain respects without expanding unbundling beyond that which was in place on June 15, 2004.  This aim would not be served by a requirement permitting new carriers to enter during the interim period.”


8.
In addition  to the Interim Rules Order, 47 C.F.R. § 51.809(c) states that agreements are to be made available for adoption only for a reasonable period of time after such agreements are approved by the applicable state commission.  The AT&T Interconnection Agreement was filed and approved over two years ago, and it expires on October 25, 2004, a mere four months from the date of NAIC’s adoption request.  AT&T and BellSouth have been in negotiations for a new agreement for months, and to permit NAIC to adopt the agreement now would not allow the parties sufficient time to negotiate a new agreement prior to expiration of the AT&T Interconnection Agreement.  Thus, NAIC has not requested adoption within a reasonable period of time, as required by FCC rules.

9.
Further, since the AT&T Interconnection Agreement was filed and approved by the Commission, there have been substantial changes in law, as stated above, which include but are not limited to the FCC’s Triennial Review Order (TRO), the D.C. Circuit Court of Appeals vacatur of certain portions of the TRO, and the Interim Rules Order.  Given the significant changes in law that have occurred rendering the AT&T Interconnection Agreement noncompliant with current law, NAIC’s request to adopt that Agreement was not made within a reasonable period of time as required by the FCC’s rules and Orders.


10.
BellSouth was not made aware of the actions by NAIC until October 6, 2004, when, in response to an October 6, 2004 email from BellSouth to NAIC reminding NAIC of the imminent end of the  negotiation period, BellSouth was informed by NAIC that it had made the June 15, 2004, notice filing.  (Exhibits 4 and 5).


11.
The Commission has authority to reopen this docket for the purposes of determining whether NAIC acted improperly and whether the adoption was appropriate pursuant to Section 364.01(4)(g), Florida Statutes which requires the Commission to ensure that all providers of telecommunications services are treated fairly.  Moreover, under Section 252 of the Act, the Commission has the authority to determine whether an adoption should be allowed.


12.
The Commission has reopened dockets before.  See In Re: Request by City of Tallahassee for Modification of Emergency Conversation Plan, 86 FPSC 98 (1986) and In Re: Cancellation by Florida Public Service Commission of Interexchange Telecommunications Certificate No. 4809 issued to Global Telephone Corporation, 99 FPSC 6:168 (1999).


13.
In addition, in McCaw Communications of Florida, Inc. vs. Clark, 679 So. 2d 1177 (Fla. 1996), the Florida Supreme Court , while acknowledging the principle of administrative finality, cautioned against “too doctrinaire” an application of this rule:

We understand the differences between the functions and orders of courts and those of administrative agencies, particularly those regulatory agencies which exercise a continuing supervisory jurisdiction over the persons and activities regulated.  For one thing, although courts seldom, if ever, initiate proceedings on their own motion, [**5] regulatory agencies such as the commission often do so.  Further, whereas courts usually decide cases on relatively fixed principles of law for the principal purpose of settling the rights of the parties litigant, the actions of administrative agencies are usually concerned with deciding issues according to a public interest that often changes with shifting circumstances and passage of time.  Such considerations should warn us against a too doctrinaire analogy between courts and administrative agencies and also against inadvertently precluding agency-initiated action concerning the subject matter dealt with in an earlier order.
679 So. 2d at 1179.

The facts and circumstances of this case justify BellSouth’s request for the Commission to revisit this docket and reconsider the earlier administrative decision.


WHEREFORE, BellSouth requests that the Commission reopen this docket for the purposes of determining whether NAIC acted improperly in filing the notice of adoption and whether the adoption is appropriate.  


Respectfully submitted this 14th day of October, 2004.
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