


Upon review of tlie pleadings and considerations of the arguments, E find that the 
issues related to the UPS purchased power agreements submitted for approval for 
cost recovery purposes by both FPL and PEF shall not be removed from this 
proceeding. FPL maintains that if it does not obtain Commission approval for its 
proposed UPS agreements by early 2005 that could be tantamount to a denial of 
the contracts. I find thisfact to be persuasive. (Emphasis added). 

5. This proceeding is subject to the requirements of section 120.57( l ) ,  Florida 

Statutes. Section 120.57(1)u) states in pertinent part: “[flindings of fact shall be based iipori a 

preponderance of the evidence . . , and siicill be based excliisiveljt O I I  the cvicieitce of record mid 

O I L  rirntters ofJicinZZy recogiiiwi.” (Emphasis added). Moreover, findings of fact must be based 

on “competent substantial evidence.” Sec. 120.57( 1)(1), Fla. Stat. 

6. The Joint Movants respectfully submit that the Prehearing Officer has made a 

finding of fact that is based on argunient, not on evidence. There is no competent, substantial 

rec o rd e vi de nc e support i ng the P r-eh e ar iiig 0 ffi c e r ’ s fact i i  a1 deter t i i  i 11 at i o II that  re ni o v i iig the 

proposed UPS agreements from this docket could be tantatmount to a denial of the contracts. 

The pre-filed testimony in this docket is unsworn and has not yet been tested by cross 

exaniination. FPL did not provide any other evidence (by way of affidavit) in  conjiinction with 

its Response. The Commission has not officially recognized any evidence that supports this 
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fact 11 al fi n d i n g . 

7 .  Therefore, Joint Movants respectfiilly submit that there is no evidentiary basis to 

support tlie factual deterniination that was both made by the Prehearing Officer and relied upon 

by the Prehearins Officer as the basis for denying the Motions to Reino~,e,  

’ FPL’s Response, page 3 ,  71 3 ,  rir.gii~s this issue, but this argiiment is not supported by any 
evidence of record. 
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8. Additionally, the Order does not even address arguments' raised in OPC and- 

FIPUG's Joint Motion (echoing the comments of the Commission in last year's fitel docket) that 

given the time constraints of the file1 adjustment docket, and the complexity of these 

Agreements, the ratepayers and the Commission would be better served to address the 

Agreements in a more traditional atmosphere. Therefore, Joint Movants respectfully request that 

the Commission reconsider Order No. PSC-04-10 18-PCO-EI to take into consideration these 

argiinients which were overlooked by the Prehearing 0 fficer. 

WHEREFORE, Thomas K. Churbuck and FIPUG respect fully request that the 

Coiniiiission reconsider Order No. PSC-04-1018-PCO-E1 denying the Motions to Remove, and 

that these Motioiis be granted. 
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JON C. MOYLE, JR." 
Florida Bar No. 727016 
WILLIAM H. HOLLIMON 
Florida Bar No. 104868 
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Kaufnian & Arnold, P.A. 
400 North Tampa Street, Suite 2450 
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Timothy J.  Perry 
M c 'CV h i r t er Re eves h4 c G 1 o t hl i n D av idson 
Kaufnian & Arnold, P.A. 
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Attorneys for the Florida Industrial 
Power Users Group 

Attorneys for Thornas K. Chtirbitclt 

See Joint Motion of OPC and FIPUG to Remove Issiies Related to Proposed Unit Power Sales 
Agreement From the Fuel Adjustment Docket, at pages 3-4. 
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Cochran Keating 
Adrienne Vining 
Florida Public Service Coinmission 
2540 Shui-riard Oak Boulevard 
Tallahassee FL 32399-0850 

Lee Willis 
James Beasley 
Ausley & McMullen 
P.O. Box 391 
Tallahassee FL 32302 

F 1 o rid a I nd 11 s t r i a1 Pow e r Users Group 
c/o John W. McWhirter, Jr .  
M c kV h i r t e r Re e v e s 
400 North Tampa Street, Suite 2450 
Tampa FL 33602 

John T. English 
George Bachman 
Florida Public Utilities Company 
P.O. BOX 3395 
West Palm Beach FL 33402-3335 

Vicki Kaiifman 
Joseph McGlothlin 
Mc bV hi r t e r Reev e s 
117 S. Gadsden Street 
Tallahassee FL 32301 

B i 1 1 W a1 k er 
Florida Power & Light Company 
21 5 South Monroe Street, Siiite S 10 
Tallahassee FL 32301-1859 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a tnie and correct copy of the foregoing has been furnished by 
Federal Express to those listed below with an asterisk and the remainder by U S .  Mail without an 
asterisk this day the 29Ih day of October, 2004, 

*R. Wade Litchfield 
Florida Power & Light Company 
700 Universe Boulevard 
Juno Beach F1 33408-0420 

Ms. Susan D. Ritetiour 
Gulf Power Company 
One Energy Place 
Pensacola FL 32520-0780 

N o m a n  H. Horton 
Floyd Self 
Messer, Caparello & Self, P.A. 
P+O. Box 1876 
Talhhassee FL 32302- 1876 

Jeffrey S tonc 
Riissell Badders 
Beggs Clr. Lane 
P.O. Box 12950 
Pensacoh F1 32591 -2950 

Ms. Bonnie E. Davis 
Progress Energy Florida, Inc. 
106 East College Avenue, Suite 800 
Tallahassee FL 32301-7740 

James McGee 
Progress Energy Conipany, LLC 
P.O. Box 14042 
St. Petersburg FL 33733-4042 

Rob Vandiver 
Office of Public Counsel 
c/o The Florida Legislature 
1 11 W. Madison Street, #812 

’ Tallahassee FL 32399-1400 

Ms. Angela Llewellyn 
Tampa Electric Company 
Reg i i  1 at o r y A f fai r s 
P.O. Box 111 
Tampiii FL 33601-01 1 I 

*John T. Butler 
Steel Hector 8r. Davis LLP 
200 South Biscayne Blvd, Suite 4000 
Mianii FL 33 13 1-239s 

At t o rn e y 
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