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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In Re: Petition of Supra 1 

Systems, Inc.’s for arbitration 1 
Telecommunications and Infomation ) Docket No. 040301-TP 

with BellSouth Telecommunications, Inc. ) Filed: December 6,2004 

SUPRA’S MOTION FOR PARTIAL SUMMARY FINAL ORDER 
ON ISSUES 3 AND 4 

Supra Telecommunications and Information Systems, Inc. (“Supra”) pursuant to 

Rule 28-1 06.204(4), Florida Administrative Code, moves for partial summary final order 

on Issues 3 and 4 in this docket. Specifically, Supra requests that the Florida Public 

Service Commission (‘‘Commission’’) find, pursuant to undisputed facts, including 

admissions made by BellSouth Telecommunications, Inc. (“BellSouth”) in this 

proceeding, that the parties’ current Florida interconnection agreement ((‘Current 

Agreement” or “ICA”) provides that BellSouth must bear its own costs for effectuating 

UNE-P to UNE-L conversions, whether the loops being converted are served by copper, 

UDLC or IDLC. As established below, there is no genuine issue of material fact as to 

these issues and Supra is entitled to a partial summary final order as a matter of law. 

BACKGROUND 

On April 5,  2004 Supra filed a petition requesting that this Commission find that, 

under the plain, unambiguous language contained in the Current Agreement, BellSouth is 

not entitled to bill Supra for effectuating a UNE-P to UNE-L conversion. 

STATEMENT OF UNDISPUTED FACTS 

The following facts are undisputed: 



1. General Terms & Conditions (“GT&C”) 53.1 of the ICA establishes an 

obligation on BellSouth to cooperate in terminating services and elements and 

transitioning customers to Supra services. 

2. Between the parties, W E - P  to UNE-L conversions require BellSouth to 

cooperate in terminating services and elements and transitioning customers to Supra’s 

services. See Affidavit of David Nilson, attached hereto as Exhibit A. 

3. GT&C $22.1 of the ICA states that if [BellSouth] has an obligation to do 

something, it is responsible for its own costs in doing it, “except as otherwise specifically 

stated.” 

4. 

53.8 of the ICA. 

The “hot-cut” process is described in the Network Elements Attachment in 

5 .  Under 53.8.1 of the ICA, the hot cut process only applies “when Supra 

Telecom orders and BellSouth provisions the conversion of active BellSouth retaii end 

users to a service configuration by which Supra Telecom will serve such end users by 

unbundled loops and number portability (hereinafter referred to as ‘hot-cuts’).” 

(Emphasis added). 

6. The Current Agreement does not contain or even reference a rate for 

UNE-P to m - ~  conversions.’ 

7. In its pleading before the United States Bankruptcy Court, Southern 

District of Florida, BellSouth stated: 

BellSouth agrees that the terms of the Agreement do not explicitly 
reference a c onversion process &om the P ort/Loop c ombination S ervice 
(Le. UNE-P) Supra currently uses to the separate 2-Wire Analog Voice 
Grade Loop Service (i.e. UNE-L) Supra now seeks to use. BellSouth 

See Exhibit B -- Emergency Motion of BellSouth Telecommunications, Inc. for Interim Relief 1 

Regarding Obligation to Perform UNE-P to UNE-L Conversions at p. 5, para. 12. 

2 



believes that the process and rates detailed in the Present Agreement for 
conversion of BellSouth’s retail service to UNE-L should be applied to 
UNE-P to UNE-L conversions because UNE-P is, for the several fimctions 
involved in’ conversion to UNE-L, the functional equivalent of BellSouth’s 
retail service. BellSouth has been, and continues to be, ready to convert 
service consistent with the contractual process if it has adequate assurance 
that the applicable rates will be paid.2 

(Emphasis added.) 

8. The unbundled rates in the Current Agreement aye based ‘upon 

Commission orders in Docket No. 990649-TP.3 

9. The Cornmission orders in Docket No. 990649-TP do not contain or 

reference a rate for UNE-P to UNE-L conver~ions.~ 

10. On July 15,2003, the United States Bankruptcy Court, Southern District 

of Florida, held’: 

Supra should pay the UNE-L Conversion changes on a weekly basis at the 
rate proposed by BellSouth in its Motion (the “BellSouth Rate”) unless 
BellSouth voluntarily agrees to a lower rate. This rate will be subject to 
later adjustment if an appropriate regulatory body fixes a lower rate (the 
“Regulated Rate”). Although the BellSouth/Supra contract does not 
specifically set a rate for UNE-P to UNE-L conversions, BellSouth 
believes the $59.3 1 Rate proposed in its motion applies.. . 

(Emphasis added.) 

. 11. BellSouth’s director in charge of all of BellSouth’s cost studies, Daonne 

Caldwell, testified under oath that she neither prepared nor was ever requested to prepare 

a cost study for a retail to UNE-L conversion, much less a UNE-P to UNE-L conversion.6 

Id. 
PSC-01-1 Igl-FOF-TP, PSC-01-2051-FOF-TP, PSC-O2-1311-FOF-TP, et al. 
Id.. 
See Exhibit C -- Order Granting Emergency Motion of BellSouth Telecommunications, Inc., for 

See deposition transcript of BellSouth’s corporate witness with most knowledge regarding 

2 
- 

3 

4 

5 
- 

Interim Relief Regarding Obligation to Perform UNE-P to UNE-L Conversions (the “Order”), at p. 2. 

BellSouth’s cost studies, Daonne Caldwell, taken on August 18, 2004 (“Caldwell Deposition”), at p. 15. 
6 
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12. Ms. Caldwell further testified that the Commission never once even 

referenced a retail to UNE-L conversion or hot cut, much less a working UNE-P to UNE- 

L conversion or hot cut, in any of its orders issued in the cost study docket, or any other 

docket. 

13. The cost studies upon which BellSouth relies in support of its argument 

includes the construction of new SLl and SL2 loops to locations that do not already have 

a loop, and does not distinguish such fiom a retail to UNE-L conversion, or a UNE-P to 

UNE-L conversion, which an active loop already exists? 

14. BellSouth issues a “D” (disconnect) and “N” (new connect) order in the 

UNE- P to UNE-L conversion process as testified to by BellSouth’s Kenneth A i n s ~ o r t h : ~  

Well, I’ve got what’s in the testimony, and I’ll just refer to that just to keep 
on track, but as -- first of all the -- you get a request - an LSR request is 
supported by the CLEC, and the LSR request would come in in a 
mechanized fashion t o  make that request t o  migrate that s ervice from a 
UNE-P to a UNE-L service, and it would pass through our systems and 
generate some -- an N and a D order to transition that particular 
product and also that order would comply with an LNP portion that will 
would also build an LNP -- it would also build it as an LNP for porting 
purposes into impact for a concurrence message so that we could do the 
porting on that number. 

(Emphasis added.) 

15. The Commission has already found, in its order denying Supra’s Motion for 

Partial Summary Final Order on issues 1 and 2, that “the agreement does not explicitly 

list a rate for a UNE-P to UNE-L ‘hot cut,y’’.lo 

I& at p. 22. 
Id., at p. 19. 
See deposition transcript of Kenneth Ainsworth, taken on September 22,2004 at p. 25 lines 3 -16. 
See Exhibit D -- Order No. PSC-04-1180-PCO-TP dated November 30,2004 at p. 9. 
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LAW AND ANALYSIS 

Rule 28- 106.204(4), Florida Administrative Code, “[alny party may move for 

summary final order whenever there is no genuine issue of material fact.” The purpose of 

summary judgment or of a summary final order is to avoid the expense and delay of trial 

when no dispute exists as to the material facts.” When a party establishes that there is no 

material fact on any issue that is disputed, then the burden shifts to the opponent to 

demonstrate the falsity of the showing.’* “If the opponent does not do so, summary 

judgment is proper and should be affirmed.”’3 There are two requirements for a summary 

final order: (1) there is no genuine issue of material fact; and (2) a party is entitled to 

judgment as a matter of law.14 Regarding Issues 3 and 4 in this docket, Supra satisfies 

both requirements. 

I 

In deciding Issues 3 and 4, the Commission is confined to the express language of 

the Current Agreement by the long-standing principles of the parole evidence rule. As 

such, in order to grant the Motion, the Cornmission need look no further than the express 

language of the Current Agreement; specifically, GT&C 593.1 and 22.1. 

GT&C 83.1 of the ICA establishes an obligation on BellSouth to cooperate in 

terminating services and elements and transitioning customers to Supra services, 

while GT&C 522.1 states that if [BellSouth] has an obligation to do something, it is 

responsible for its own costs in doing it, “except as otherwise specifically stated.” 

See Order No. PSC-01-1427-FQF-TP at 13. 
Id. 
Id. 
Id. at 14-15. 
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Florida law requires that the Commission read and apply this contractual language 

according to its plain and ordinary sense. In fhrtherance of such, the Florida Supreme 

Court has held: 

Where there is no room for doubt . . . contracts are to be construed according to 
the sense and meaning of the terms which the parties have used, and, if clear and 
unambiguous, these terms are to be taken and understood in their plain and 
ordinary sense., 

Goldsby v. GulfLfe Ins. Co., 117 Fla. 889 (Fla. 1935). 

Further, Florida courts have held “to find the plain and ordinary meaning of 

words, one looks to the dictionary.” Vencor Hospitals South, Inc. v. Blue Cross andBlue 

Shieid ofRhode Island, 86 F.Supp.2d 1155 (S.D. Fla. 2000). Whle a reasonable person 

could conclude that definitions of “terminate”, “transition”, and “specifically” are not 

warranted, to avoid m y  doubt, Supra will provide guidance as to the meaning of these 

plain and ordinary words. The American Heritage dictionary defines “terminate”, 

“transition”, and “specifically” as “[t]o bring or come to an end, conclude”, “[plassage 

fiom one ’form, state, style, or place to another”, and “explicitly set forth; definite”, 

respectively. 

Applying the applicable dictionary definitions to GT&C 53 1 ’s language 

.“terminating services and elements and transitioning customers to Supra services” 

results in the language meaning “ending the services and elements and passing customers 

fkom one place to another” (e.g. BellSouth’s switch to Supra’s switch). While a similar 

application to GT&C 522.1’s language “except as otherwise specifically stated” results 

in the language meaning “except as otherwise explicitly set forth.” 

In accordance with Florida law, the Commission must apply GT&C 522.1 

pursuant to its plain and ordinary sense. As such, unless a rate for a UNE-P to UNE-L 



conversion is “explicitly set forth” within the ICA, BellSouth must perform this 

contractual obligation at its own costs. 

ISSUES 3 AND 4 -- The Commission need only interpret the Current 

Agreement. 

The two issues in question axe as follows: 

3. Should a new nonrecurring rate be created that applies for a hot-cut fkom W - P  
to UNE-L, where the lines being converted are served by copper or UDLC, for (a) 
SL1 loops and (b) SL2 loops? If so, what should such nonrecurring rates be? 

4. Should a new nonrecurring rate be created that applies for a hot-cut from UNE-P 
to UNE-L, where the lines being converted are not served by copper or UDLC, 
for (a) SL1 loops and (b) SL2 loops? If so, what should such nonrecumng rates 
be? 

8 

A. The Commission does not need to establish nonrecurring rates for UNE-P to 
UNE-L conversions. 

The answer to the former part of each issue is n ~ ,  as the Current Agreement: (i) 

imposes an obligation upon BellSouth to perform UNE-P to UNE-L conversions; (ii) 

obligates BellSouth to perform its contractual obligations (e.g., UNE-P to UNI3-L 

conversions) at its own cost unless a specific rate is identified in the ICA”; and (iii) does 

not contain a specific rate for BellSouth’s’ performance of UNE-P to UNE-L 

conversions.16 Pursuant to the plain and unambiguous language of the ICA, the absence 

of a specific rate for UNE-P to UNE-L conversions requires BellSouth to perform such 

conversions at its own cost. Therefore, the Commission does not need to make a 

15 See 522.1, GT&C, ICA. 
l6 In support of the absence of a specific rate in the ICA for UNE-P to TJNE-L conversions, see: (1) 
the Commission Order in this docket dated November 30,2004 at p. 9, attached hereto as Exhibit D and 
(ii) the United States Bankruptcy Court’s Order Granting Emergency Motion of BellSouth 
Telecommunications, Inc.. for Interim Relief Regarding ObliFation to Perform UNE-P to UNE-L 
Conversions (the “Order”), at p. 2, attached hereto as Exhibit CB. 
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determination under Issues 3 and 4 as to applicable nonrecurring rates for UNE-P to 

UNE-L conversions. 

B. BellSouth is transitioning customers from BellSouth’s services (BellSouth’s 
switch under UNE-P) to Supra’s services (Supra’s switch under UNE-L). 

The ICA does not contain rates for such a UNE-P to UNE-L conversion, or even 

describe the process for such. The “hot cut” process described in Section 3.8 and 3.8.1 of 

Attachment 2 of the ICA is only utilized “when Supra Telecom orders and BellSouth 

provisions the conversion of active BeZZSouth retail end users to a service configuration 

r )  

by which Supra Telecom will serve such end users by unbundled Loops and number 

partibility (hereinafter referred to as ‘Hot Cuts’).’’ Clearly, an active BellSouth retail end 

user is different than a Supra UNE-P end user. To hold that BellSouth can then charge 

Supra for a UNE-P to UNE-L hot cut would make it impossible to reconcile the parties’ 

agreed upon language and requirement of a “specific statement” that a charge applies, 

noted above, with the claim that Section 3.8 applies where “active BellSouth retail end 

users” are involved. 

Furthermore, BellSouth’s witness with the most knowledge regarding BellSouth’s 

UNE-P to UNE-L conversions process, Kenneth Ainsworth, admitted under oath that 

BellSouth is, in fact, terminating BellSouth services and transitioning them to Supra, as 

set forth in Section 3.1 of the GT&C.17 

Based upon the plain and unambiguous language of the ICA as well as BellSouth 

witness Mr. Ainsworth’s sworn testimony, the Commission must reject any argument by 

BellSouth to apply a Retail to UNE-L rate. 

See deposition transcript of Kenneth Ainsworth, taken on September 22,2004, at p. 25, cited 17 

hereinabove . 



Furthermore, Commission Staff has recognized, and the Commission ruled, that 

the Current Agreement “does not explicitly list a rate for a UNE-P to UNE-L (‘hot 

As such, the Current Agreement does not “specifically state” that Supra has an 

obligation to pay BellSouth for such. 

Therefore, under Section 3.1 of the G T&C, B ellSouth has an obligation; under 

Section 22.1 of the GT&C that obligation is to be performed at BellSouth’s expense 

unless “specifically stated” otherwise elsewhere in the Current Agreement. Nothing in 

either Section 3.1 of the GT&C or the UNIE attachment “specifically states” a price for 

the cooperation and coordination required by Section 3.1 of the GT&C, and BellSouth 
I 

has affirmatively stated in federal court that the ‘Current Agreement does not specifically 

address it. It necessarily follows that the obligation in Section 3.1 of the GT&C is to be 

fulfilled at BellSouth’s expense. 

According to BellSouth, the “costs and expenses” it will (supposedly) incur in 

meeting its obligations under GT & C 5 3.1 to assist Supra in terminating the use of W E  

switching are not really “costs and  expense^'^ at all; they are really “rates” that are 

governed by 5 22.2 of the GT&C. But Supra is not objecting to the rates for UNE loops 

or UNE switching. Supra is simply noting that BellSouth agreed to do something under 

the contract for which no rate is “specifically” pr~vided.’~ BellSouth has already 

admitted to such. The fact that BellSouth may incur some expense in performing its 

See E h b i t  D, at pg. 9. 
l9 Of course, BellSouth’s claim that granting Supra’s interpretation would mean that no rates under 
the contract would ever apply, see Supra Exhibit DAN - 20 7/14/2003 BellSouth Letter to FCC at pg. 18, is 
nonsense. Precisely as 5 22.1 says, the rates in the contract apply whenever it is “specifically stated” that 
they do. For precisely this reason, the “hot cut” rate does not apply to paring down an “active Supra retail 
end user’s” UNE-P arrangement to a UNE-L arrangement. 

18 
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contractual obligations does not and can not change the plain and unambiguous language 

contained in the Current Agreement. 

For better of worse, the Current Agreement controls the parties’ relationship, and 

this Commission must follow the plain, unambiguous language of such. As the language 

at issue is neither unclear nor ambiguous, this Commission need not look to the intent of 

the p arties i n  d etemining what the 1 anguage rn eans. E ven i f t he Commission was s o 

inclined, as BellSouth was the drafter of such language, any ambiguities should be read in 

favor of Supra. 

As BellSouth has already publicly admitted in a signed pleading that the Current 

Agreement is silent as to hot cut rates2’, and as the United States Bankruptcy Court, 

1 

Southern District of Florida, already issued an Order21 finding that the Current 

Agreement does not set such a rate, this Commission should find, on these bases alone, 

that Supra is entitled to summary final order as a matter of law. 

In addition to BellSouth’s admissions and the Bankruptcy Court’s findings, 

BellSouth’s discovery responses and deposition testimony in this docket show that 

BellSouth never even submitted cost studies for the work activities that are purportedly 

involved in performing UNE-P to UNE-L conversions as described in issues 3 and 4 and 

that the Commission has not ever considered nor issued an order regarding such. 

BellSouth tries to incorporate the UNE-P to UNE-L conversion process into its 

general, all purpose UNE loop SL1 and SL2 cost study. It is undisputed that this cost 

study allocates costs for the construction of new UNE loop service; however, BellSouth 

tries to redefine and misinterpret this cost study to somehow be inclusive of not only the 

20 

Obligation to Perform UNE-P to UNE-L Conversions, p. 5 ,  para. 12. 
See Emergency Motion of BellSouth Telecommunications. Inc, for Interim Relief Regarding 

See Exhibit C. 21 
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. 

costs for the construction of new service, but also for the costs of effectuating UNE-P to 

UNE-L conversions. BellSouth attempts this slight of hand by first claiming that the 

' processes are identical and second that the use of averages somehow justifies the use of 

its general, all purpose cost study to account for many distinct and different processes. 

Neither of these two factual premises is true. 

Perhaps most indicative of BellSouth's inclusion of work elements that never 

need to be performed when performing a UNE-P to UNE-L conversion, as opposed to 

installing a new UNE loop, is the fact that for each and every time a dispatch is required 

to perform such, BellSouth sends a service technician to both the crossbox and the end- 
# 

users' premises. There is simply no need to ever send the technician to the end-users' 

premises when the line is already in service, as in a UNE-P scenario. BellSouth's subject 

matter expert, James McCracken, testified at deposition regarding this point: 

Q I really don't understand why it is you're changing the F2 when 
we already have a working UNE-P line, even if it's served by 
IDLC. Can you explain to me why that needs to take place? 

A That's just the way the assignments have been -- or the 
assignrfients did come out at that time. All of the pairs were 
being shown as new instead of reuse. 

Q And why is that? 

A I don't have that answer. 

Q Is that how it's done today? 

A I don't know how it's done today. 

Q 
would be necessary? 

If you were to design this process today, do you think that 

A 
really say that I could change the process &om yesterday to today. 

I'd have to go back and see what all the processes really are to 

11 



Q Okay. Well, based on your understanding of a UNE-P to 
UNE-L conversion which D L C  is involved, do you believe it’s 
necessary to change the F2? 

A I’m not sure how the records and the way that they can assign 
a working pair now, if they can reuse that or whatever, so I’m not 
familiar with how they actually assign them. I’m just familiar with 
what we need to do at the end when I get the service order and the 
work that I’m going to perform on that dispatch. 

Q Is the only factor that you’re aware of that would change your 
-- or affect your response to my last question be the way that the 
lines are assigned? 

A It’s what -- it’s what the assignments are on that dispatch. 

Q 

A 

So the answer would be yes? 

The answer would be yes. 

See James McCracken, Deposition Transcript taken on November 16, 2004, pg. 
26 line 18 - pg. 28 line 3. 

As testified to by Mr. McCracken, all of BellSouth’s assignments, when a 

dispatch was required, were shown as new installs, as opposed to reusing the facilities 

that are already in-place in a UNE-P to UNE-L conversion scenario. As such, it cannot 

be disputed that BellSouth’s purported SLl/SL2 cost study contains processes which are 

over and above what is necessary to effectuate conversions of working UNE-P lines. 

As the ICA is clear and unambiguous, and as there are no material facts in 

dispute, this Commission should enter judgment, as a matter of law, in favor of Supra on 

Issues 3 and 422, and thereby find that BellSouth is not entitled to charge Supra anything 

for effectuating UNE-P to UNE-L conversions. 

Although the Commission denied Supra’s Motion for Partial Summary Final Order on Issues 1 
and 2, Issues 3 and 4 are earned differently. Significantly, Issues 1 and 2 give the Commission discretion 
to determine whether the ICA contains rates that could apply to UNE-P to UNE-L conversions, Issues 3 
and 4 are different in that the ICA requires that the ICA “specifically state” a rate in order for it to apply. 

22 
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CONCLUSION 

For all of these reasons, there is no genuine issue of material fact and Supra is 

entitled to judgment as a matter of law on Issues 3 and 4 in that the Current Agreement is 

plain and unambiguous and requires BellSouth to effectuate a UNE-P to UNE-L 

conversion at its own cost, Supra requests that the Commission grant its Motion for 

Partial Summary Final Order. 

13 
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In kc: Petitton of Supra 
Telecokunications and Information 
Systems, Inc,’s for arbitration 
with BellSouth Telecommlunica~ons, hc. 1 Filed: December 6,2004 

Docket NO, 040301-TP 

1[, David A. Nilsm, do solwnnly swear that 1 am over the age of eighttern, competent to 

testify, and have direct and pmsonal kmwIedge ofthe facts set forth herein below. 

1. 1 am the Vice-President of Technology for Supra Telecomm~carions and 

, Infdmation System$$ hc. (“Snpra”). 
a 

2. order to effectuate a W - P  to W - L  co~~versiorl, BellSouth must cooperate 

with Supra in te-ating services and elemen& and transitioning cummers to Supra’s services. 



bG4 
The execution of the foregoing inatrurnent was aclctmwledged bcfare me this day of 

is personally known to me CK who F .] 

as identScation and who did take 

December 2004, by David A. Nilson, who 

produced 

an oath, 

4 

NOTARY PUBLIC I 
~ State of Florida at Large 
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EXHIBIT - B 
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chapter 11 
Casc No. 02-4 It 25 0-BKC-RAM 

Unhed States Code (the "'Bankruptcy Code"},' 
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explanation of its response, Tho partx'es shall then haw 10 days to attempt to negotiate a 

10 day notice. 
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400,000.00 
6,375,000.00 
28,994.00 

'96,645.60 

1 333 8.80 
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I3613,4Ol.63 
3[,613,401.63 

230,485.95 * 
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October 18,2001 order em motions for reconsideration of its May 2001 order, It rater m e e d  

these rates in its September 27,2002 order in DoGket No. 990649A-V, whwa it estrtbllshd new 
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WQbI BEKQER SINGERMAN 
hr t m r n t y r  a t  l a w  
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A. 

E. 

C. Granting such orher and fiuther relief as may be just md propa. 



. "  EXHIBIT - C 

UNTTED 8TATES BANKRUPTCY COURT 
s O U 2 m m  DXSTRZCT OF FgORIDA 

1 

1 
SUPW TEj-rECOMMUNf CATION$ , 1 
d/b/a SUP= TELECOMMUNICATIONS) 

, & INFORMATION SYSTEMS, 1 
1 

Debtor. 1 
1 

3n re: 

\ 

6RDER GRANTING EMERGENCY MOTTON OF 
B ~ L S O U T H  l%&ECqXMUNZCATIONS, XNC . , FOR I N T E R I M  REMEIF 

PSCJARb TNG OBLIGATTON T 0 PE ,RFORM m - P  TO TJHE - & CQ NVERSIOW 

The Court conducted a hearing, on June 25, 2003, on the 

Emergency Motion of B e l  ISouth Telecommunications, Inc . for 

Interim Relief Regarding Qligat ion to Perform UNB-P to UNE-L 

I 

Conversions (\'Mot$on") (CP# 637) and the Response of Supra 

TelecommunAcations azad Infomation systems, Xnc. To Bellsouth 

Te~ecomunications, fnc.'s Emergency Motion for Inter im Relief 

Regarding Obligatiolr to Perfom UNE-P to UNE-L Cowemions 

("Oppositian" 1 (CP# 626) . 
Eeviewed the Mot ion and 

adviatd in the pxemises. 

July 3, 2603 supplement to 

Tha Court heard argument of counsel, 

O p p ~ a i t l ~ ~ ,  and is otherwise fully 

The Court also reviewed BellSouth's 

i t e  original Motion and reviewed the 

parties' proposed Orders, portions of which are incorporated I n  

t h i s  Order. 

The Motion relates to certain non-recurring chargee for  the 

conversion of 'CTNE-P l i n e s  to UNE-L lines (the 'YJNE-L 

Conversionst'), a process that  is part of supra's e€€ortS to 

convert its customers from BellSouth switches to Supra switches. 



The parties do not a&ee on the correct charge fo r  effectuating 

the conversions. BellSouth f i l ed  the Motion because (1) these 

charges may be substantial. if Eupm begins to order thousands o f  

UN&fi Conversions as it stated it inteadB to do; and (2)  the cost 

of these W - L  Ccmversiona wa6 not considered when the Court 

established the amount of Supra’s weekly adequate asaurance 

payment=s to EdlSouth in its November 13, 2002 Order Determining 

Adequate Assurance (the “366 Ordart’). 

The Court finds that Supra should pay t h e  W E - L  Conversion 

changes on a weekly basis at the rate prOposed by BellSouth in 

its Motion (the “Bal’lSouth Rate”) unless Bell6;outh voluntarily 

agrees to 8, lower rate. This rate will be subject to later 

adjustment; i€ an appkopriata regulatory body Eixes a Lower rate. 

(the ”Regulated Rate”) . Although the BellSouth/Supra contract 

does not specifically get a rate for UNlbP to WNE-L ~ o ~ ~ e r & n s ,  

Bellsouth believe8 the $59.31 BellSouth Rate proposed in ita 

Motion applies since 11) that is the contract rate for  the 

cmversion of a BellSouth retail line to UNE-L service: .and (2) 

Bel~South asserts that the procedures necessary to do a retail to 

W - L  conversion are ,substantially the same a6 the procedures for 
1 

converthg a UNE-P ldne to ZTNE-1;. 

The rate that should apply to UfiJlE-P to W - L  conversions 

should be determine+. by the FCC or Florida PSC, not by t h i s  

Court. In the inter& co enmare chat BellSauEb is not charging 

Supra the BellSouth Rates without’ reaeonable justification, the 

2 



, -  

I 

1 

Court is reserving t ie  right t o  reqwize BellSouth to refund twice 

the difference between the BellSouth Rate and the  ultimately 

determined Ragulatory Rate. 

The Court; is &t finding nor  implying that BellSouth is 

intentionally ovexckiarging Supra, nor is it indicating that 

- I  

sanctions  ill be inipased simply because the regulators fix a 

lower sate. The pur@ose of announcing a "twice the difference" 

refund possibflAty As simply to induce BellSouth to charge a 
1 

lower rate now if it has substantial reason to believe that the 

Regulatory Rate wiil be materially. Lower than the $59.31 

BellSouth Rate it presently proposes to charge. This  "twice the 

difference" refund may be imposed even if BellSaurh has a 

colorable argument E m  charging the BellSouth Rate under the 

contract. This may qccur, fo r  example, if the FCC or Florida PSC 

f ind that BellSouth's costs far converting tTNE-P to WE-L are 

significantly le86 than its costs for converting retai l  lines to 

UNE-L, or, i f  the raf;ulators otherwise make findings in the rate 

proccedhge that east: substantial doubt on BellSouth's 

justification €or using the retail to WE-L rates for the uNl3-L 

Conversions recyuest;sd by Supra. 

For the foregoing reasons, it is -, 

I 

1 

* 

I 

1. The Motion; $6 granted 

2. Cammencingjwith rhe date of the entry of t h i s  Order, in 

the  weekly l i n t ?  cow( report chat BellSouth issues tq the Debtor, 

. .. 

3 



and which i s  delivered to the Qebtor every Tuesday under the 

present adequate a~purance procedures, BellSouth erhall also 

repoxt the total number o f  UN33-L conversions cowletad during- the 

prior week, and shall calculate the t o t a l  weekly payment due to 

BellSouth, including'the amounts due for completed conversions, 

bassd on the BellSouth Rates set for th  in paragraphs 0 and 14 of 

the Motion. The Debtor'ahall have until Thursday (of the same 

week)to remit payment to Be316outh for WE-L conversions 

completed during. the :prior week based on the pricee provided for 

in the BellSouth Rates, in the same manner as it doe6 under the 

&rent adequate assurance mechanism.I 

3 .  The nebtor has disputed the BellSouth Rates and has 

filed an action with the Federal Communications ComlsrJion 

( l ~ ~ C C ' ' )  seeking a deterrninatlon of,the appropriate amounts that 

BellSouth may charge the Debtor (as defined earlier, the 

"Regulated Rates" 1 . :If an appropriate regulatory body determines 
that (1) the Regulated Rates are materially lower than the 

BcllSauth Rates and (3) aellScruth had aubratantial reason to 

believe that the Regulated .Rates would be materially hwer, then, 

as moxa fully discussed earlier in this Order, che Court may 

consider sanctions againet BellSouth. A t  the Cuurt'6 discretion, 

these sanctions may'consiat of a retund in an amount equal to 

twice the difference between the BellSouth R a t e s  and the 

'BellSouthfs rights under the 366 Order and related OrderB 
shall also be applicable under thSs Order. 

4 



Regulated Rates for: each converted line. 
ORDERED in the Southern D i s t r i c t  of Florida, this /$- 6 day 

of July, 2003. 

COPIES FURNISHED TO: 
Paul Singerman, Esg . 
Michael Budwick, Esq. 

Chief U. S . Bankruptcy Judge 

(Attorney Budwick 5s directed to ' s s ~ a  a copy os this Order on 
all, ather int8reatad.parties herein) 
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EXHIBIT - D 

BEFORE THE PUBLIC SERVICE CO-SLON 

This Order is issued purrrumt to the: authority granted by Rule 28-106.211, FIorida 
A M s ~ t i v e  Code, which provides that the presiding officer before whom a owe i s  pending 
may is& ally oxdm necessary to promote the jwt, speedy and inexpensive detmnhation o f  all 
aspects of the case. 

On November 29, 2004, BellSouth Telecom~cahqns, Ino, @ellSouth) filed an 
Emergency Motion fix- Conthumm (Motion) requestilng this proceedhg be continua€ until a 
debplination can be reaohed as to whether the UNE-P to W - L  conversion, i~sue is best 
considered on a generic basis in which all CLECs can participate. BellSouth &a states that the 
only issues in this proceeding that are unique to both BellSouth and Supra, (issues one two) 
are no longer relevant becawser S u p  agreed to dismiss the issues. 

On November 30, 2004, Supra Telecombcafians and Momation Systems, hc, 
(Supra) filed its response citing three reasom fw dmyhg the mbtian. First, Sapm states that it 
would be severdy prejudiced by &ranting a continuance b light of the mcertahty smowdhg 
UNE-P. Second9 Supra's complaint is not mooted by the agreed d i d s s d  of two c o ~ t s  atld the 
filing of a petition for a generic dock&. Third, Supra argues that should the; Cammission be 
inclined to grant the motion, it should p t  Supra's r q w t  far an interim rata subject to a true- 
UP * 

Wpon cornideration, BellScmth Motion For Continuance: is hereby granted to the extent 
that it ask  that this mattar be continued. The more specific timing and procedural q~st ions 
raised in BellSouth's motion will be addressed at ic later date, It &oUd also be noted that the 
parties should continue negotiating towards a find resolution af the issues in this docket, 

Based 011 the foregoing, it is 
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By ORDER of Commissioner Rudolph "Rudy" Bradley, as Prehearing Officer, this 
7flrk d w  Of-, 2 m Q I m  

( S E A L )  
8 

JLS 
I 

The Florida Public Service C o ~ s s l a n  is required by Section 120.569(1), Florida 
Statutes, to notifl parties of my administrative hearinB or judicial review af Commission l~rders 
that is available under Setstiam 120.57 or 120.68, Florida Statutes, as well as the procedures and 
time limits that apply. This notics should not be consirued to mean alI requests for an 
administrative hearing or judicid review will be granted or result in the relief sought. 

Mediation may be available ov a caseby-case bmis. If mediation i s  conducted, it dbes 
not meet a subatantially interested person's right to a hearing. 

h y  party adversely affected by this order, which, is pdiminmy, pmcedwal or 
intermediate: h nature, may request: (1) reconsideration withi$ 10 days putsuant to k d e  25- 
22.0376, Florida Administrative Cado; or (2) judicial review by the Florida Supreme Court, 
thc case of an elechic, gas or telephone utility, or the Firat District Court of Appeal, in the case 
of a water or wastewater utility. A motion for reconsideration shdl be filed with the DirectorF 
Division of the Commission Clerk and Admini~trative Services, in the form prescribed by Rule 
25-22.060, Florida Administrative Code. Judicial review of a preliminary9 procedural or 
intmediate rulintJ or order i a  available if review ~ f t b  fmal action will ngt provide an adequate 
remedy. Such review may be requested from the appropriate GOW, rrs described above, pursnmt 
to Rule 9.100, Florida Rules of Appellate Procedure. 
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