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I.
INTRODUCTION

This case involves legitimate charges that BellSouth has billed FDN, charges that FDN has refused to pay.  The parties agree on the facts leading up to the dispute; the disagreement centers on divergent views of contractual language and Commission orders.  Resolution of the parties’ dispute requires answers to the following two questions:

1.
In 1998, this Commission established separate installation and disconnection non-recurring charges for unbundled loops in a proceeding involving multiple CLECs.  BellSouth and FDN included Commission approved disconnection rates that had been set using the Commission’s established rate structure into their interconnection agreements.  Is FDN obligated to provide BellSouth nonrecurring disconnect charges that it has refused to pay?

2.
On September 27, 2002, this Commission ordered the reclassification of several central offices within certain UNE rate zones and BellSouth implemented the modified central office structure in its billing systems.  Is FDN obligated to pay BellSouth the charges associated with the central office changes resulting from this Commission’s order?

BellSouth respectfully requests that the Commission answer both questions
 affirmatively.

II. BACKGROUND 

In a series of interconnection agreements FDN unequivocally agreed to pay BellSouth nonrecurring disconnect fees at rates set by this Commission.  FDN further agreed that central offices associated with UNE rate zones would be listed on BellSouth’s website and agreed that BellSouth could provide FDN with internet notification of certain changes to the interconnection agreement.  BellSouth has complied with the parties’ contractual provisions with respect to both issues, FDN has not.  The chronology outlining the key Commission orders, relevant contractual language, and related proceedings follows.

Establishment of Nonrecurring Disconnect Fees

In 1998, this Commission established separate nonrecurring installation and disconnection charges in Order No. PSC-98-0604-FOF-TP (“Disconnect Order”) in an arbitration proceeding between BellSouth, AT&T, MCI, and Metropolitan Fiber Systems of Florida, Inc.
  While BellSouth had proposed that both installation and disconnection costs should be recovered one time, when initial service is established, this Commission disagreed.
  In relevant part, this Commission rejected the BellSouth’s proposal of recovering disconnect costs at the time of installation, finding instead that “[e]liminating disconnect costs from up-front NRCs is a logical way to relieve some of the burden associated with high start-up costs.  CLECs understand and accept that disconnect costs exist, and we believe it is more appropriate to assess those charges at the time the costs are in fact incurred.”      

1998 Agreement – FDN and BellSouth

Following the issuance of the Disconnect Order, BellSouth and FDN entered into their first interconnection agreement on July 1, 1998 (“1998 Agreement”).  FDN adopted an existing MCI agreement from 1997, which included the following language “[t]he charges that [FDN] shall pay to BellSouth for Network Elements are set forth in Table 1 of this Attachment.”
  The 1998 Agreement was effective until June 3, 2000.  After the expiration of the 1998 Agreement, BellSouth and FDN extended its terms and conditions, including the mandatory payment provision, through two subsequent agreements, one dated October 20, 2000 (“Interim Agreement”)
 and another dated September 5, 2001 (“Standalone Agreement”)
.

UNE Cost Proceedings

Shortly after BellSouth and FDN entered into the 1998 Agreement, a number of Florida CLECs filed a petition requesting this Commission to set deaveraged UNE rates.  This Commission opened a generic UNE pricing docket, 990649-TP, which resulted in an initial order dated May 25, 2001 (“May UNE Cost Order”) followed by an order on reconsideration dated October 18, 2001 (“UNE Reconsideration Cost Order”) (referred to collectively as “UNE Cost Orders”).  Among other things, the UNE Cost Orders continued the separate nonrecurring installation and disconnection rate structure first established in 1998 and set specific rates applicable to the disconnection of UNE loops.
  The May UNE Cost Order also included as Appendix B a list of central offices within particular UNE rate zones.  BellSouth and FDN were active parties in the UNE docket, and both filed testimony that included proposed nonrecurring disconnect rates.  FDN’s proposed testimony never excluded the application of nonrecurring disconnect charges from customer migration situations.
    

Impact of UNE Cost Proceedings on BellSouth and FDN

BellSouth and FDN incorporated the rates resulting from the UNE Cost Orders into their September 5, 2001 Standalone Agreement, which had extended the mandatory payment provision language from the 1998 Agreement.  The new rates included nonrecurring disconnect charges for unbundled loops, as established by the Commission as a result of the UNE Cost Orders.  In addition, the Standalone Agreement included language that allowed BellSouth to provide FDN with Internet notice of certain contractual changes
 and a specific reference to BellSouth’s website for a listing of central offices associated with particular UNE rate zones.
  

In 2002, this Commission concluded its consideration of additional materials submitted in Docket No. 990649-TP following the UNE Cost Orders, and issued Order No. PSC 02-1311-FOF-TP (“120-day Order”).  As a result of the 120-day Order, the nonrecurring disconnect rates for UNE loops were modified slightly and some certain offices were moved between UNE rate zones.
  BellSouth implemented the central office changes consistent with its normal process; namely, by issuing a Carrier Notification Letter advising all CLECs of the systems changes that had been made to place each central office into the Commission-ordered UNE rate zone.
  BellSouth’s systems cannot identify a given central office with more than one UNE rate zone, which FDN has not contested.
  BellSouth continued to bill FDN the agreed upon contractual rates; if a given central office became part of a different UNE zone the contractual rate applicable to that zone would apply.

After BellSouth modified its systems to comply with the central office assignments set forth in the 120-day Order, the parties communicated about an interconnection agreement amendment.  FDN requested an amendment on December 10, 2002; BellSouth provided the requested amendment on December 27, 2002.
  The parties entered into a new interconnection agreement on February 3, 2003 (“Current Agreement”), which includes the rates this Commission established in its 120-day Order.  The Current Agreement also contains mandatory payment language,
 nonrecurring charges associated with unbundled loops,
 provisions relating to internet notification,
 and a reference to BellSouth’s website for central office designations.


Key Customer Docket

In 2002, during the time when the proceedings leading to the 120-Day Order were occurring, FDN was actively pursuing a complaint against BellSouth’s promotional winback tariffs in Docket No. 020119 (“Key Customer docket”).  Specifically, in prefiled testimony, FDN’s witness Michael Gallagher complained about BellSouth’s practice of assessing nonrecurring disconnection fees.
  Despite this complaint in FDN’s October 2002 prefiled testimony, FDN elected to forego pursuing any objection to disconnection charges associated with winbacks or migrations as an enumerated issue, an option available to FDN until January 8, 2003 -- the date of the prehearing order in the Key Customer docket.
  Consistent with Commission practice and procedure, FDN has waived its right to complain further about this issue.  Moreover, although FDN waived the issue of nonrecurring disconnection charges, FDN continued to complain about the alleged unfairness of disconnection fees associated with winbacks in discovery responses to staff.  FDN also cross-examined BellSouth’s policy witness on this point during the Key Customer hearing.
  Ultimately, this Commission rejected FDN’s winback complaints, issuing Order No. PSC-03-0726-TP (“Key Customer Order”) on June 19, 2003.  FDN filed this complaint less than two months after the Key Customer Order was issued.

III.
ISSUES AND POSITIONS

Issue 1:   In consideration of cost-causer, economic, and competitive principles, under what circumstances should BellSouth be allowed to assess a disconnect charge to FDN?

SUMMARY OF BELLSOUTH’S POSITION

*** BellSouth is authorized, pursuant to the parties’ interconnection agreements and Commission orders, to assess a nonrecurring disconnect charge each time an FDN UNE-loop is disconnected from FDN’s service.  FDN contractually agreed to pay disconnect charges without limitation.  ***

DISCUSSION

The Relevant Contractual Language Requires FDN to Pay BellSouth


In resolving the billing dispute concerning nonrecurring disconnection fees, the Commission should decide this issue by enforcing the clear and unambiguous contractual language between BellSouth and FDN.  Despite FDN’s unhappiness with the outcome of the Key Customer docket, this billing dispute is a straightforward contractual matter and does involve an issue of first impression or an issue of broad policy.  From 1998 to present, FDN has been contractually obligated – FDN shall pay – nonrecurring disconnection charges associated with UNE-loops.  Florida law provides that “the construction of all written instruments is a question of law to be determined by the court where the language used is clear, plain, certain, undisputed, unambiguous, unequivocal and not subject to conflicting inferences.”
  Moreover, this Commission should consider the plain language of the contract and take care not to give the contract any meaning beyond that expressed.
  When the language is clear and unambiguous, it must be construed to mean "just what the language therein implies and nothing more."
  Consequently, “no word or part of an agreement is to be treated as a redundancy or surplusage if any meaning, reasonable and consistent with other parts can be given to it.”

The relevant contractual language between the parties authorizes nonrecurring disconnect fees and includes applicable rates.
  FDN’s interpretation of the contractual language would render it meaningless – it is difficult to imagine language that is clearer that an unlimited obligation to disconnection fees.  Because FDN must pay disconnection fees and because the contract includes applicable disconnection rates without limitation, an order requiring prompt payment to BellSouth should be issued.  

In an effort to circumvent the unambiguous contractual language, FDN concedes that it pays nonrecurring disconnection charges assessed when a customer moves or terminates FDN service altogether or terminates one line of a multi-line account.
  FDN’s concession speaks volumes, because despite its self-serving interpretation there is no contractual language to support this practice.  The contractual language requires FDN to pay nonrecurring disconnection charges per rate element and sets forth the applicable rate for each UNE.  This language supports an order in BellSouth’s favor, regardless of the type of disconnection that has occurred; indeed, the Commission in large measure need only direct FDN to release funds it freely acknowledged it has held in a liability reserve fund earmarked as an expense.
  
FDN’s Attempts to Circumvent the Contractual Language Fail


In its pleadings, its testimony, and during the hearing, FDN has done everything possible to divert the Commission’s attention from the unambiguous contractual language by raising a series of red herrings.  Each of FDN’s theories, designed to obfuscate the Commission, should be rejected out of hand.

FDN’s primary attack on disconnect fees relates to misguided economic theory and its view that when an end user migrates to BellSouth or to another carrier, FDN is not the cost-causer.
  FDN’s theory does not pass muster.  While any economist can freely opine as to his or her theories of choice, FDN’s expert witness readily acknowledged that he did not seek to interpret the legal import of the relevant contractual language.
  No theory, view, or opinion can trump contract language, and FDN’s expert witness conceded that parties are free to enter into contractual arrangements of their choosing.
  Finally, FDN’s expert witness undertook a limited analysis in any event, failing to inquire into related proceedings and failing to investigate negotiations between the parties.
 

Even if FDN’s economist had proffered a valid explanation for setting aside contractual language (he did not), his simplistic cost-causation view fails to pass scrutiny.  FDN ignores any role or benefit it derives over the life cycle of an end user customer, claiming instead that BellSouth or another carrier is the cost-causer for disconnection fees in migration situations.
  FDN also ignores that the initial order for a UNE-loop begins a series of events, which may lead to a later customer migration.
  No work would have been required to migrate the end user’s service from FDN to another carrier had it not been for FDN’s initial installation order.

FDN also suggests that prior Commission orders – the 1998 Order and the UNE Cost Order – did not contemplate winback situations.  This suggestion is nonsensical.  This Commission purposefully designed a rate structure in which “CLECs understand and accept that disconnect costs exist.”  This structure encourages CLEC entry and competition by allowing CLECs to either defer disconnection costs or avoid disconnection charges entirely if a customer is won and retained.  That structure, however, does not and cannot ignore the legitimate costs that result when customers migrate between carriers.  To suggest that the Commission was not aware of “winbacks” in 1998 or in 2001 is flatly contradicted by the number of carriers participating in each proceeding.  Simply because the term “winback” became common telecommunications lingo after the issuance of these orders does not mean this Commission did not issue its orders with an understanding of a competitive market in which end users can freely choose between many carriers.

To bolster its argument that winbacks and migrations were never addressed in prior decisions, FDN suggests that a single sentence in the UNE Cost Order – that nonrecurring activities are those that benefit only the specific ALEC – precludes application of nonrecurring disconnect fees.  FDN’s position is without merit.  This FDN argument, if accepted and extended to its logical conclusion, would negate all nonrecurring disconnect fees.  For example, how does FDN benefit when its multi-line customer drops a line, or when its customer moves outside of Florida and FDN pays the associated nonrecurring disconnection fees?  Arguably the only benefit to a disconnection charge in such circumstance is the benefit to the end user, yet FDN pays nonrecurring disconnection fees without objection in such situations.  The “benefit” envisioned in the UNE Cost Order must logically mean the benefit that FDN enjoyed over the lifetime of the customer service relationship and FDN’s attempt to avoid paying its bills by parsing out one sentence from a voluminous decision must be rejected.

In a last-ditch attempt to salvage its billing dispute, at the hearing FDN conceded that BellSouth should be paid the rates associated with nonrecurring disconnection cross connect charges, but that BellSouth should not be permitted to recover the higher nonrecurring disconnection charges associated with UNE loops.
  While FDN’s concession narrows the issue before the Commission,
 it ignores the realities inherent in setting rates for an average universe of UNEs.  FDN’s concession also misconstrues the nature of BellSouth’s cost studies, which this Commission evaluated in setting UNE rates in the UNE Cost Orders and the 120-day Order.

With respect to UNE loops, FDN’s argument would mean this Commission would have to treat loops that are migrated between carriers as a separate sub-category of loops.  While this theory may be of interest in the next UNE cost proceeding, FDN should not receive the equivalent of a free pass to avoid disconnection charges set after a UNE proceeding that did not distinguish loops in the manner that FDN suggests.

Concerning the costs associated with UNE loops, FDN attempts to avoid its contractual obligations.  FDN’s theory is that the rates set by this Commission included work times associated with a physical disconnection of the loop plant between the main distribution frame and an end user’s house, an activity that may not be necessary each time a customer migrates between carriers.  FDN disregards completely, however, the entirety of BellSouth’s discovery responses and cost studies which detail a number of loop disconnection tasks, including central office work.
  Specifically, BellSouth’s cost studies include work times for central office employees, including wiring work performed at collocation sites.
  Moreover, BellSouth’s studies capture a significant portion of the central office work necessary to migrate customers between carriers in the loop rates.
  This Commission recognized “BellSouth’s cost studies include work activities and work times for the first installation, and each additional installation, as well as for the first disconnect and each additional disconnect.”
  Likewise, this Commission acknowledged “[s]ome of the same work categories may not be included in the additional installation or the first and additional disconnect, and the work times may differ.”

Additionally, the Commission is fully aware of the work involved in setting UNE rates, which work necessarily requires work times to be averaged, physical loop plant to be viewed with certain average characteristics, and applies common sense probabilities and assumptions.  The May UNE Cost Order specifically addressed how often a technician would be dispatched to the field when setting the rates for UNE loops.
  The Commission explained that “determining the work activities, work times and probabilities that the work will occur is an appropriate way to determine nonrecurring costs” and, recognizing that technicians are not always required in a given situation, made certain adjustments to BellSouth’s work times.
  Thus, the nonrecurring disconnection rates associated with UNE loops explicitly include adjustments that capture the average UNE loop – including both loops that are physically disconnected beyond the main frame as well as loops that are not physically disconnected at the main frame yet require systems work in the central office.  Because the Commission did not create subcategories for every conceivable loop type and applied adjustments and averages to the entire universe of loops, FDN has no basis to avoid paying nonrecurring rates applicable when its SL1 and SL2 UNE loops are disconnected by BellSouth – whether such loops are disconnected in a customer migration scenario or otherwise.  At the conclusion of this case, this Commission should require FDN to abide by its orders and the rate structure resulting from its orders.  Any other outcome would result in BellSouth having to shoulder legitimate, recognized costs based upon FDN’s unhappiness with a rate structure the Commission adopted and one that BellSouth has implemented and relied upon since 1998. 

Issue 2:   In light of Order Nos. PSC-01-1181-FOF-TP and PSC 02-1311-FOF-TP and the parties interconnection agreements, does BellSouth appropriately assess disconnect charges when BellSouth issues an order for an FDN customer to port out? 

SUMMARY OF BELLSOUTH’S POSITION

***  Yes.  BellSouth properly assesses disconnection charges to FDN.  ***

DISCUSSION

As explained more fully above, the contractual provisions between the parties and this Commission’s prior orders fully support the assessment of nonrecurring disconnect charges.  Moreover, FDN freely admits that the placement of the order is not the controlling factor; rather, FDN seeks to avoid all disconnection charges whether an end user is migrating from FDN to BellSouth or from FDN to another CLEC.
  While FDN’s unhappiness with losing a customer is understandable, penalizing BellSouth for FDN’s loss after the establishment of a cost structure that separates installation and disconnection charges is not.  This Commission decided upon a structure and set rates that are embodied in contractual language between the parties.  FDN should be required to live up to its end of the bargain.  Moreover, by requiring FDN to pay for the full benefit it received over the life of a customer, this Commission may encourage FDN to devise new methods of retaining and maintaining its customers.  In any event, that customers elect to migrate service from FDN is a reality of a competitive market.  FDN should not be insulated from competition by failing to shoulder its appropriate share of costs, which costs were created when FDN requested the UNEs to provide service to its customers.
  
Issue 3:   In order to implement changes in rate zone designations, is it necessary for the parties to negotiate an amendment to their interconnection agreement?  
SUMMARY OF BELLSOUTH’S POSITION
***  No.  The agreements between BellSouth and FDN never required a contract amendment to implement UNE rate zone changes.  ***

DISCUSSION

The unambiguous contractual language between BellSouth and FDN resolves this issue.  Both parties acknowledged and agreed that central offices would be listed on BellSouth’s website.  Both parties acknowledged and agreed that BellSouth could provide notice via website postings of certain changes to the interconnection agreements.  BellSouth complied fully with the parties’ agreements – BellSouth modified the central offices associated with Florida UNE rate zones following a carrier notification letter to the industry.
  BellSouth followed its standard practice, a practice that has been implemented throughout the region on multiple occasions without incident.  

Despite the contractual language, FDN claims that the central offices that make up each UNE rate zone cannot be separated from UNE rates.  The problem with FDN’s argument is that the interconnection agreement addresses central offices specifically.  The inclusion of the website reference to central offices is not mere circumstance – as Mr. Morillo testified, BellSouth’s systems do not allow a given central office to appear in multiple zones.
  By including language that puts FDN on notice that central offices are listed on its website and by sending a carrier notification letter to the industry, BellSouth sought to comply fully with its contractual obligations, and the Commission should require FDN to uphold its end of the bargain.

Issue 4:   In light of policy considerations, the parties’ interconnection agreements Order Nos. PSC-01-1181-FOF-TP and PSC 02-1311-FOF-TP, and any other applicable regulatory requirements, can BellSouth implement changes in rate zone designations without implementing any associated changed rates? 
SUMMARY OF BELLSOUTH’S POSITION 

***  Yes.  The relevant contractual terms between the parties authorize BellSouth to implement rate zone redesignations without the need for a contract amendment.    ***

DISCUSSION

As set forth above, the relevant contractual language between the parties fully authorized BellSouth’s implementation of central office changes without the need for a prior contract amendment. While FDN suggests that changing central offices alone without implementing new UNE rates creates an imbalance, FDN continues to disregard reality and the language in the Commission’s 120-day Order.


In relevant part, the 120-day Order only requires a contract amendment before charging the newly established UNE rates.
  There is no dispute that BellSouth complied fully with this aspect of the 120-day Order; FDN acknowledges that the rates adopted in the 120-day Order became effective after the parties’ executed the Current Agreement.  Instead, FDN’s complaint focuses on the limited situations in which a UNE loop ordered from a particular central office became part of a different zone.  Because FDN has not contested that BellSouth’s systems can only include a central office in one UNE rate zones at a time, the practical impact of FDN’s view would mean that BellSouth could only have implemented the systems changes necessary to implement this Commission’s 120-day Order after each and every CLEC had executed an amendment to its interconnection agreement.  FDN fails to consider the length of time and work effort involved in hundreds of contract amendments.  FDN also fails to consider the impact of one CLEC waiting to sign an amendment and another CLEC promptly signing an amendment.  The CLEC that signs an amendment could claim a breach of contract if BellSouth fails to timely bill it the newly agreed upon rates and would likely be unwilling to accept the failure of its CLEC brethren to sign an amendment as a justifiable basis for delaying it the benefits of new rates.
  FDN’s solution would present only more delays and complaints and should be rejected by the Commission.

FDN also ignores its inaction by disputing all charges associated with central office changes – BellSouth promptly provided it with a contract amendment in December 2002, yet FDN seeks to avoid charges assessed into January and February of 2003.  More importantly, the entire billing dispute could have been avoided if FDN had promptly requested and executed a contract amendment to begin with.  The Commission should require FDN to submit payment for all outstanding UNE rate zone charges.

Issue 5:   Given the resolution of Issues 1, 2, and 3 above, what remedies are appropriate?

SUMMARY OF BELLSOUTH’S POSITION 

***  The appropriate remedy in this proceeding is to require FDN to promptly submit payment to BellSouth for all outstanding disconnect and UNE rate zone charges, along with late payment fees after a joint billing reconciliation effort.  ***

DISCUSSION

This Commission should order FDN to pay all outstanding disputes relating to UNE loop disconnection charges as well as UNE rate zones.  While the parties have presented this Commission evidence of such amounts, both parties acknowledged that a joint billing reconciliation effort should occur, and the final amount that FDN should pay BellSouth should result from such an effort.
  Thus, BellSouth requests that the Commission order FDN to pay outstanding, unpaid amounts as well as late payment fees, and also requests that the Commission direct the parties to work together to reach agreement on the actual dollar figure.  

In resolving this issue, the Commission should disregard FDN’s attempt to paint prior BellSouth billing credits as some type of concession.  Any FDN argument claiming billing mistakes operates as a concession is readily dispelled by FDN’s deficient records – records that admittedly include amounts from Georgia accounts and records that fail to impose any methodical process or procedure for evaluating whether unpaid, disputed amounts are considered either “winnable” or as an “expense.”
  The only logical conclusion of an analysis of the billing records would result in a requirement that FDN immediately pay BellSouth amounts it has categorized as an expense, while BellSouth have to forego any claim to its mistakenly provided credits.  The better outcome would be for this Commission to allow BellSouth to reverse erroneous credits provided so that it is fully compensated pursuant to the terms of the parties’ agreements, an outcome consistent with the parties’ “no waiver” contractual language.
   

Issue 6: Should all or any portion of the parties’ claims or counterclaims be barred by the doctrines of res judicata or collateral estoppel? 
SUMMARY OF BELLSOUTH’S POSITION
***
Yes.   FDN was a party of record in Docket No. 990649-TP and in Docket No. 020119.  If FDN desired to limit the application of disconnect fees, it should have raised such concerns there and FDN should not have a third bite at the apple here.  ***

DISCUSSION

The legal doctrines of res judicata and collateral estoppel are legal principles designed to prevent relitigation of previously decided issues.
  These are important principles because they "relieve parties of the cost and vexation of multiple lawsuits, conserve judicial resources, and, by preventing inconsistent decisions, encourage reliance on adjudication.”
  Res judicata, or claim preclusion, commonly means that a final judgment on the merits bars the parties from relitigating issues that were or that might have been raised in the previous action.
  Collateral estoppel, or issue preclusion, precludes relitigation of an issue that has already been determined by a valid judgment.
  Both doctrines examine the following key points: (1) are the two actions identical; (2) do the actions involve the same parties; and (3) was an order on the merits issued by an adjudicatory body in the first action such that the second action should be precluded.
  In this case, the key elements are satisfied, and the doctrines of res judicata and collateral estoppel bar FDN’s attempt to avoid nonrecurring disconnection charges.

FDN’s Objection to Nonrecurring Disconnection Fees Is Precluded by the UNE Cost Orders and the Key Customer Docket


In both the UNE Cost Orders and in the Key Customer Docket, BellSouth and FDN participated in proceedings in which nonrecurring disconnection charges were at issue.  In the May UNE Cost Order, this Commission examined Sprint’s objections to work times; Sprint contended as FDN’s witness Dr. Ankum claimed, that jumper work alone was involved in certain loop disconnection activities.  In the Key Customer Docket, FDN itself filed testimony complaining of nonrecurring disconnection charges.

In this case, the Commission can apply either res judicata and/or collateral estoppel to preclude FDN’s complaints against nonrecurring disconnection charges.  In relevant part, the UNE Cost Orders addressed the work times and rates for UNEs, including loops.  The Key Customer Case involved an FDN attack against BellSouth’s winback tariffs.  This case involves a billing dispute, and an alleged breach of contract claim.  Although these actions vary to some degree, res judicata requires only that “the facts essential to the maintenance of the action” be identical.
  Here, the essential facts – the imposition of nonrecurring disconnection rates and the nature of the work times involved to determine the appropriate rates are identical to facts presented and litigated in the UNE Cost Orders and in Key Customer.  Because res judicata bars even those claims that were not directly raised, but that could have been raised, FDN has no basis to maintain any further objection to nonrecurring disconnection charges that it could and should have raised in earlier proceedings.

In the alternative, if the Commission deems the cases sufficiently different such that res judicata does not apply, (BellSouth submits the cases are sufficiently similar to satisfy the res judicata standard), the doctrine of collateral estoppel would preclude FDN’s objections.  Collateral estoppel applies even if two cases or causes of action are different, in which case the judgment in the first case estops the parties from litigating in the second case issues that are common to both.
  


In reviewing FDN’s complaints about nonrecurring disconnection charges in this docket and considering the UNE Cost Orders and the Key Customer Docket, it is clear that all actions address the manner in which BellSouth charges FDN nonrecurring disconnect fees, the work times involved in the rates for such fees, and winback situations.  This Commission necessarily considered all of these points, and determined that BellSouth should assess nonrecurring disconnection charges and set the applicable rate resulting from its evaluation of the work tasks.  In doing so, the UNE Cost Orders and the Key Customer Order preclude FDN from raising complaints about the nature of these fees, the work involved in disconnecting a loop, and the imposition of such fees when a customer migrates between carriers.  FDN has waived any right to further litigate these points now, and the Commission should reject out of hand its untimely attack at this juncture. 


The Parties in this Action Are Identical to the Parties in the Key Customer Docket


It is readily apparent that both FDN and BellSouth were parties in the proceedings resulting in the UNE Cost Orders and the Key Customer Order.  Thus, this Commission is authorized to hold FDN bound by its prior decisions. 

The UNE Cost  Orders and Key Customer Order Constitute Effective Decisions that Preclude Relitigation Over UNE Loop Disconnection Charges

FDN cannot dispute that this Commission issued final decisions on the merits in its UNE Cost Orders and in the Key Customer Order.  Decisions rendered by administrative agencies have preclusive effect.
  The term “administrative preclusion” refers to a judicial proceeding in which the prior decision of an administrative agency is given res judicata or collateral estoppel effect.
  Florida courts recognize administrative preclusion.
  Consequently, this Commission’s decision in the Key Customer Docket prevents FDN’s attack against nonrecurring disconnection charges here.

IV.
CONCLUSION
BellSouth requests that this Commission order FDN to submit full payment for nonrecurring loop disconnection charges and UNE rate zone charges as well as late payment fees following the completion of a joint billing reconciliation effort.

Respectfully submitted this 14th day of January, 2005.
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� There are six specified issues in this case; however, all of the issues relate to these two fundamental questions.


� Tr. at 155.


� Tr. at 167-168.


� See Attachment 1, excerpt from 1998 Agreement, Attachment I – 1, Section 3, p. 39 and Part A – 4, p. 5, Section 4 (“[i]n consideration of the services provided by BellSouth under this Agreement, [FDN] shall pay the charges set forth in Attachment I.” See also Exh. 16, Tab 8.  In prehearing statements, the parties agreed that all agreements shall be officially recognized by this Commission.  These agreements are also on file with this Commission.  For ease of reference, BellSouth has attached relevant excerpts from the parties’ agreements.


� See Attachment 2, Interim Agreement, General Terms and Conditions, p. 4 (“WHEREAS, until such time as the Parties execute the New Interconnection Agreement, BellSouth and FDN shall continue to operate under the rates, terms and conditions of the Expired Interconnection Agreement”).


� See Attachment 3, Standalone Agreement, p. 3 (WHEREAS, until such time as the Parties execute the New Interconnection Agreement, BellSouth and FDN shall continue to operate under the rates, terms and conditions of the Expired Interconnection Agreements”) and p. 4 (all of the other provisions of the Expired Agreement, dated July 1, 1998, shall remain in full force and effect ….).


� See Tr. at 155 and UNE Cost Order.


� See, e.g., Exh. 2, FDN’s response to BellSouth’s Interrogatory 6.  FDN admits that it prefiled testimony in Docket 990649-TP included recommended nonrecurring disconnect rates.  FDN suggests that it had no obligation to exclude or address the application of disconnection charges to migration or ‘winback’ situations.  FDN’s claim cannot withstand scrutiny given this Commission’s separate installation and disconnection rate structure.  It was incumbent on FDN to seek a limitation on the application of disconnect rates. 


� See Attachment 3.  Section 21.1 of the Standalone Agreement provides “BellSouth may provide FDN notice via Internet posting of price changes, changes to the terms and conditions of service available for resale, changes to business processes and policies, notices of new service offerings and changes to service offerings not requiring an amendment to this Agreement, notices required to be posted to BellSouth’s website, and any other information of general applicability to CLECs.”  Identical language was contained in the parties’ Interim Agreement at Section 22.2.1.  


� See Tr. at 158 and Attachment 3, Standalone Agreement, Exhibit 1, p. 22 of 88, which provides “[t]he ‘Zone’ shown in the sections for stand-alone loops or loops as part of a combination refers to Geographically Deaveraged UNE Zones.  To view Geographically Deaveraged UNE Zone Designations by Central Office, refer to Internet Website: http://www.interconnection.bellsouth.com/become_a_clec/html/interconnection.htm.”


� For example, in the UNE Cost Order, a Cocoa Beach central office identified as CCBHFLMA was part of Zone 1 in the 120-day Order, this office moved to Zone 2.  Likewise, in the UNE Cost Order, a Miami West Hollywood central office identified as MIAMFLWD was in Zone 2, but in the 120-day Order this office was moved to zone 1.  See Appendix B in the UNE Cost Order and the 120-day Order for a full listing of the central offices identified by UNE zones.  BellSouth billed and charged FDN the agreed upon contractual rates until the rates were modified by amendment.  See Hearing Exh. 17.


� See Tr. at 158 and Exh. 14.
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� See Tr. at 72.
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