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BELLSOUTH TELECOMMUNICATIONS, INC.’S 

MOTION FOR  SUMMARY FINAL ORDER

BellSouth Telecommunications, Inc. (“BellSouth”), pursuant to Rule 28-106.204(4), Florida Administrative Code, moves for a summary final order in its favor.  This docket involves a billing complaint filed by Saturn Telecommunications Services, Inc. d/b/a STS Telecom, LLC. (“STS”).  STS contends that BellSouth has overbilled it for switching; however, the switching rates it complains of were agreed to by the parties and are contained in the parties’ applicable interconnection agreement.  Because STS has no right to avoid its contractual obligations, BellSouth respectfully requests that this Commission enter an order granting its counterclaim and requiring STS to promptly pay for the switching services it received.  As set forth in detail below, there is no genuine issue of material fact as to any issues, and BellSouth is entitled to a summary final order in its favor as a matter of law.
STATEMENT OF UNDISPUTED FACTS


1.
STS and BellSouth began a contractual relationship after STS adopted in its entirety an interconnection agreement between IDS Telcom, LLC and BellSouth.  As a result of STS’ adoption, the entire interconnection agreement between BellSouth and STS includes the three page adoption papers as well as the underlying interconnection agreement between BellSouth and IDS (referred to in its entirety as “Agreement”).
  The parties’ Agreement became effective on May 30, 2003 and will expire on February 4, 2006.
  

2.
On June 5, 2003, BellSouth filed a request with this Commission for approval of STS’ adoption in Docket No. 030487-TP.  On September 5, 2003, this Commission filed its memorandum noting the adoption met Florida requirements and complied with 47 U.S.C. § 252(i).  This Commission had previously approved the interconnection agreement between IDS and BellSouth pursuant to 47 U.S.C. § 252(e)(4) in Docket No. 030158-TP.  No party filed any objection to any of the terms of either the BellSouth-STS Agreement or the BellSouth-IDS interconnection agreement.

3.
Section 1.7.1 of Attachment 2 of the Agreement provides that “[t]he prices that [STS] shall pay to BellSouth for Network Elements and Other Services are set forth in Exhibit B to this Attachment.”  (emphasis supplied).

4.
Section 4.2.2 of Attachment 2 of the Agreement provides that: “Notwithstanding BellSouth’s general duty to unbundle local circuit switching, BellSouth shall not be required to unbundle local circuit switching for [STS] when [STS] serves an end-user with four (4) or more voice-grade (DS-0) equivalents or lines served by BellSouth in one of the following MSAs:  . . . Miami, FL; Orlando, FL; Ft. Lauderdale, FL . . . .

5.
Also, Section 4.2.3 of Attachment 2 of the Agreement provides that: “In the event that [STS] orders local circuit switching for an end user with four (4) or more DS0 equivalent lines within Density Zone 1 in an MSA listed above, BellSouth shall charge [STS] the market based rates in Exhibit B for use of the local circuit switching functionality for the affected facilities.”

6.
Section 5.5.4 of Attachment 2 of the Agreement provides that “BellSouth is not required to provide combinations of port and loop network elements on an unbundled basis where, pursuant to FCC rules, BellSouth is not required to provide circuit switching as an unbundled network element.”
  

7.
Section 5.5.5 of Attachment 2 of the Agreement states “BellSouth shall not be required to provide local circuit switching as an unbundled network element in density Zone 1, as defined in 47 CFR 69.123 as of January 1, 1999 of the . . . Miami, FL; Orlando, FL; Ft. Lauderdale, FL . . . MSAs to [STS] if [STS’s] customer has 4 or more DS0 equivalent lines.”
  

8.
Section 5.5.6 of Attachment 2 of the Agreement provides “BellSouth shall provide combinations of port and loop network elements on an unbundled basis where, pursuant to FCC rules, BellSouth is not required to provide local circuit switching as an unbundled network elements and shall do so at the market rates in Exhibit B.”
  

9.
The rate sheet attached to Attachment 2 of the Agreement establishes non-recurring and recurring “Unbundled Port Loop Combinations – Market Rates” for a variety of switching services.

10.
Also, the Florida rate sheet included with Attachment 2 of the Agreement includes the following sentence, which sentence is cut off due to its formatting: “BellSouth currently is developing the billing capability to mechanically bill the recurring and non-recurring Market Rates in this section except for nonrecurring charges for not currently combined in FL and NC.  In the interim where BellSouth cannot bill Market”.
  Although STS adopted the underlying BellSouth-IDS interconnection agreement for the state of Florida only, the printed rate sheets from other states include this sentence in its entirety in the hard copy printout.  This sentence, in its entirety, includes the italicized language below:  “BellSouth currently is developing the billing capability to mechanically bill the recurring and non-recurring Market Rates in this section except for nonrecurring charges for not currently combined in FL and NC.  In the interim where BellSouth cannot bill Market Rates, BellSouth shall bill the rates in the Cost-Based section preceding in lieu of the Market Rates and reserves the right to true-up the billing difference.”  (emphasis supplied).
  
11.
BellSouth’s provision of certain switching services at market rates stems from the FCC’s UNE Remand Order.
  Specifically, prior federal rules did not require BellSouth to provide unbundled switching at cost-based rates to customers with four or more lines in certain density zone 1 central offices in the Fort Lauderdale, Miami, and Orlando Metropolitan Statistical Areas (“MSAs”).
  These rules were invalidated and remanded to the FCC in United States Telecom. Ass’n. v. FCC.
  Consistent with these rules, BellSouth included language in the Agreement with STS to comply with the switching exemption set forth in the UNE Remand Order.

12.
Prior to STS’ adoption of the Agreement, BellSouth had already entered into interconnection agreements in Florida, which agreements, like the Agreement between the parties, contain market based switching rates applicable to CLECs’ end user customers with four or more DS0 lines in the density zone 1 central offices located within the Fort Lauderdale, Miami, and Orlando MSAs.  These agreements uniformly provide that BellSouth will initially bill carriers at cost-based rates, subject to a later true-up.  On August 30, 2002, BellSouth posted Carrier Notification Letter SN91083301 to its interconnection website explaining the different rates in its interconnection agreements.  This letter also explained BellSouth’s implementation of billing reconciliation efforts; specifically, where UNE-P market rates should apply CLECs would be billed accordingly beginning with October 2002 billing records.

13.
BellSouth continued to advise the CLEC community of its billing reconciliation efforts to charge market based switching rates, where appropriate, by posting letters on its interconnection website.  Carrier notification letters were posted on April 9, 2003, May 23, 2003, and November 6, 2003.  Carrier Notification letter SN91083885, posted November 6, 2003, specifically explained that BellSouth would true-up under-billed UNE-P market rates every six months, in December and June.

14.
Consistent with its carrier notification letters, BellSouth has reconciled STS’ billing by charging it the difference between the cost-based rates billed monthly and the applicable market rates from the parties’ Agreement every six months.  BellSouth has charged STS the following amounts, which represent consolidated billing for three separate billing 

account numbers:

May 2003:

$858.86

December 2003:
$148,587.54

June 2004:

$206,840.54

December 2004:
$359,864.05

Total:


$715,292.13

15.
The $715,292.13 that BellSouth has billed STS is the true-up amount that represents the difference between the cost-based switching rates previously charged to STS and the market based switching rates that STS agreed to pay pursuant to the Agreement.  STS has disputed and has refused to pay these charges.  STS’s most recently submitted Billing Adjustment Request forms did not dispute that the Agreement contains market based switching rates that it agreed to pay.  Instead, STS claims it “seeks a more equitable rate structure” and that it is disputing market based switching until it “can negotiate a fair and equitable ‘Market Based’ rate structure.”
  

LAW AND ANALYSIS

A.
Summary Judgment Standard.


Under Rule 28-106.204(4), Florida Administrative Code, “[a]ny party may move for summary final order whenever there is no genuine issue of material fact.”  A summary final order shall be rendered if it is determined from the pleadings, depositions, answers to interrogatories, and admissions on file, together with affidavits, if any, that no genuine issue as to any material fact exists and that the moving party is entitled as a matter of law to the entry of a final summary order.
  The purpose of a summary final order is to avoid the expense and delay of trial when no dispute exists as to the material facts.
  When a party establishes that there is no material fact relating to any disputed issue the burden shifts to the opponent to demonstrate the falsity of the showing.
  “If the opponent does not do so, summary judgment is proper and should be affirmed.”
  There are two requirements for a summary final order:  (1) there is no genuine issue of material fact; and (2) a party is entitled to judgment as a matter of law.
  In this docket, BellSouth satisfies both requirements and is entitled to a judgment in its favor.

B.
This Commission Must Interpret and Enforce the Terms of the Parties’ Agreement, Which Terms Require STS to Pay the Market Based Switching Rates it Has Been Billed. 

There is no dispute as to any fact, let alone a material fact, regarding the terms of the Agreement.  The Agreement has market based nonrecurring and recurring switching rates that STS agreed to pay BellSouth.  Florida law clearly provides that “the construction of all written instruments is a question of law to be determined by the court where the language used is clear, plain, certain, undisputed, unambiguous, unequivocal and not subject to conflicting inferences.”
  To interpret contracts, the guiding principle is to determine and enforce the parties’ intent.
  The best evidence of the parties’ intent is the plain language of the contract, which the Commission should consider while taking care not to give the contract any meaning beyond that expressed.
  When the language is clear and unambiguous, it must be construed to mean "just what the language therein implies and nothing more."
  Consequently, “no word or part of an agreement is to be treated as a redundancy or surplusage if any meaning, reasonable and consistent with other parts can be given to it.”

The relevant contractual language between the parties authorizes nonrecurring and recurring rates that BellSouth “shall charge” for switching services provided to STS’s end user customers with four or more DS0 lines served from Zone 1 central offices located in the Ft. Lauderdale, Miami, and Orlando MSAs.  The rates that apply are the market rates in the Agreement.  No contractual language negates STS’s contractual obligation to pay for such services, yet the Complaint alleges “overbilling” without a single citation to the Agreement.  STS’s unsupported assertion cannot circumvent its contractual duties, and consistent with the clear and unambiguous contractual language STS expected to pay BellSouth for switching services it has received at the agreed upon rates.  This Commission must enforce the express terms of the Agreement and find as a matter of law that its terms, conditions, and prices – include the market based switching rates – apply.  

C.
STS Cannot Refuse to Pay BellSouth for Switching Services.


STS raises a host of groundless objections to the application of the contractually agreed upon market based switching rates in its complaint, none of which have merit.  STS’s description of its billing dispute is equally meritless.  Each point is addressed in turn below. 

First, the main thrust of STS’ objection is that such rates “are higher than what BellSouth provides to their end-users” and therefore constitute a barrier to entry.
  STS ignores completely that it elected to adopt the rates, terms and conditions of the Agreement.  BellSouth’s contractual relationship with STS is governed by the terms of that Agreement.  BellSouth’s retail rates have no bearing whatsoever on the rates that STS agreed to pay; moreover, BellSouth’s tariffed retail rates are available as a matter of public record – STS could have reviewed these rates prior to adopting the Agreement, and, had STS found the market based rates objectionable, it could have elected not to adopt the Agreement.

Regardless of STS’s unhappiness with its perceived disparity between retail rates and the rates in the parties’ Agreement, BellSouth did not create this situation.  Florida law limits BellSouth’s ability to raise retail rates in many instances, and BellSouth has sought to rebalance certain retail rates in Docket No. 030869-TL; although, to date, it has been unable to do so.  STS cannot use a retail rate structure as an excuse to avoid contractual obligations that it agreed to, particularly when retail rates have been and remain public information that any CLEC can obtain and review prior to entering into contracts and prior to electing to serve a given market.  Allowing STS to avoid paying its bills will not remedy this alleged rate disparity; it would only encourage other carriers to enter into agreements with no intention of living up to their end of the bargain.

Second, STS implies that the market based rates were not agreed to by the parties.
  STS’s suggestion is without merit – STS adopted an existing interconnection agreement, which contains the rates it now apparently contests.  Why would STS have adopted an Agreement if that contract contained objectionable rates, terms or conditions?  No carrier must adopt an interconnection agreement; instead, federal law allows carriers to negotiate applicable terms, and, in the absence of reaching a negotiated agreement, allows for arbitration.  STS did not seek to arbitrate any of the terms in the Agreement, and as such, cannot complain or undo its choice now. 

Third, STS objects to the manner in which BellSouth bills market-based switching.
  STS’s displeasure with BellSouth’s billing does not allow it to refuse to pay its bills altogether.  Many businesses bill for services annually or semiannually; for example, insurance companies bill premiums yearly or twice a year just as schools and universities bill tuition semiannually or before each semester or quarter.  That STS would prefer monthly billing does not mean that it can refuse to pay its bills – at a minimum, if it continues to refuse to pay its bills, this Commission should permit BellSouth to discontinue providing services to STS.  Moreover, by entering into an Agreement that explicitly provided BellSouth with contractual “true-up” rights, STS has no legitimate basis to complain.  

Fourth, STS apparently believes it remains “impaired” in the Miami and Ft. Lauderdale MSAs.
  STS’s belief is flatly contracted by controlling legal decisions; indeed the FCC has recently found that incumbent LECs have no obligation to provide CLECs with unbundled access to local circuit switching nationwide.
  Moreover, it bears repeating that STS’s belief does not allow it to disregard its contractual obligations.


Fifth, STS claims that the market-based rates contained in the Agreement should be equivalent to switching rates BellSouth has allegedly proposed for commercial agreements.
  Yet again, STS’s claim provides no legal basis to set aside agreed upon contractual language and contractual rates.  STS adopted an Agreement, with applicable rates, and cannot ignore its duties now.


Sixth, STS’s purported reasons for disputing the market based rates as set forth in its January 2005 Billing Adjustment Request Form are likewise devoid of any legal basis to ignore contract terms.   STS never disputes that it entered into a contract containing the rates it has been billed or claims there was any calculation error in the rates it was charged – instead, STS is trying to avoid its obligations altogether.


STS cannot justify its blatant disregard for its contractual obligations.  This Commission should put an end to STS’s shenanigans, and require it to promptly pay for the switching services it has received, at the agreed upon contractual rates.  If STS refuses to pay BellSouth, then this Commission must make clear that BellSouth can stop providing services to STS based on this invalid and farcical “dispute.”

CONCLUSION

BellSouth requests that the Commission grant its Motion for Summary Final Order and order STS to promptly submit payment for the outstanding and unpaid market based switching charges that it has been billed.  BellSouth also requests that the Commission require STS to submit payment or face the discontinuance of service.

Respectfully submitted, this 14th day of February 2005.
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R. DOUGLAS LACKEY

  MEREDITH E. MAYS
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� The parties have also executed four amendments to the Agreement.  


� Affidavit of Kristen E. Rowe (“Rowe Affid.”) ¶ 4, Exhibit 1.


� Rowe Affid. ¶ 5.


� Id. ¶ 6.


� Id. ¶ 7.


� Id. ¶ 8.


� Id. ¶ 9.


� Id. ¶ 10.


� Id. ¶ 11.


� Id. ¶ 12.


� Id. ¶ 13.


� Id. ¶ 14.


� 15 FCC Rcd 3696, ¶ 293 (1999); also Rowe Affid. ¶ 15.


� 65 FR 2551, Jan. 18, 2000; 65 FR 19334, Apr. 11, 2000; 47 C.F.R. § 51.319(c)(2), prior to October 2, 2003.  


� 290 F.3d 415 (D.C. Cir. 2002) (“USTA I”), cert. denied, 538 U.S. 940 (2003).


� Rowe Affid. ¶ 15.


� Id. ¶ 17-18.


� Affidavit of Cynthia A. Clark (“Clark Affid.”) ¶¶ 5, 11, Exhibit 2.


� Clark Affid. ¶ 13. 


� See Order No. PSC-03-0528-FOF-TP, p. 8.


� See Order No. PSC-01-1427-FOF-TP, p. 13; and Order No. PSC-03-1469-FOF-TL.  


� Order No. PSC-01-1427-FOF-TP, p. 13.  


� Id.  


� Id. 


� Royal Am. Realty Inc. v. Bank of Palm Beach, 215 So.2d 336, 337 (Fla. 4th DCA 1968) (citations omitted); also � HYPERLINK "http://www.lexis.com/research/buttonTFLink?_m=a961fbf737ed7d5269614779ac130e24&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b714%20So.%202d%201130%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=2&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b660%20So.%202d%20743%2cat%20747%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=3&_startdoc=1&wchp=dGLbVzb-zSkAA&_md5=4b4bc76d2e6b40518bd3e6f872068e8a" \t "_parent" �Okeelanta Corp. v. Bygrave, 660 So. 2d 743, 747 (Fla. 4th DCA 1995)� (citations omitted); and Feldman v. Kritch, 824 So. 2d 274, 277 (Fla. 4th DCA 2002); Jacobs v. Petrino, 351 So. 2d 1036, 1039 (Fla. 4th DCA 1976) (the words found in a contract are to have a meaning attributed to them, and are the best possible evidence of the intent and meaning of the contracting parties) (citations omitted).   


�  St. Augustine Pools, Inc. v. James M. Barker, Inc., 687 So. 2d 957, 957 (Fla. 5th DCA 1997); also Royal Oaks Landing Homeowners Ass’n. v. Pelletier, 620 So. 2d 786 (Fla. 4th DCA 1993).


� Royal Oaks Landing Homeowners Ass’n., 620 So.2d at 788; and � HYPERLINK "http://www.lexis.com/research/buttonTFLink?_m=419d44990e987127f2dabf95d31b28be&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b758%20So.%202d%201161%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=2&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b655%20So.%202d%20164%2cat%20165%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=5&_startdoc=1&wchp=dGLbVzb-zSkAA&_md5=7f0c4350e4d31f919193e8861516969e" \t "_parent" �Walgreen Co. v. Habitat Dev. Corp., 655 So. 2d 164, 165 (Fla. 3d DCA 1995)�(citations omitted).


� Id.


� Royal Am. Realty Inc., 215 So.2d at 337.


� Complaint, ¶¶ 16, 24-25, 27.


� Moreover, the FCC recently released its Triennial Review Remand Order (“TRRO”) in CC Docket Nos. 01-338 and 04-313 (rel. Feb. 4, 2005).  On remand, in responding to the D.C. Circuit’s questions regarding how the Commission’s impairment analysis should take account of state universal service cross-subsidies, the FCC elected to exercise its “at a minimum authority” to eliminate unbundled access to mass market local circuit switching without separately addressing the interaction between such unbundling and any cross-subsidies in state retail rates.  TRRO, n. 39, 592.  See also United States Telecom Ass’n. v. FCC, 359 F.3d 554, 573 (D.C. Cir. 2004) (“USTA II”), cert. denied, 125 S. Ct. 313 (2004). 


� Complaint, ¶¶ 13, 19.  In STS’s view, BellSouth has apparently simply “propose[d]” or “established” market rates for “administrative ease.”  The only “administrative” objective served by the parties’ Agreement was to avoid the need for multiple contracts by including in the Agreement rates for services that BellSouth is not required to provide to STS pursuant to Section 251 of the Act, a practice that BellSouth has discontinued.  Moreover, STS’s argument defies logic – are rates contained in contracts optional – to be paid or not paid at whim?  If contract rates are optional, then the contractual foundation underlying modern commerce is at risk.  STS’s arguments are baseless to the point of frivolity, and cannot be countenanced by the Commission.


� Complaint, ¶¶ 17-18.


� Complaint, ¶ 19.


� USTA II, 359 F.3d 554; also TRRO. 


� Complaint, ¶ 20.
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